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avtorebisagan

2011 wlis zafxulSi aRmosavleT dasavleT marTvis institutis marTlm-
sajulebis damoukideblobisa da samarTlebrivi gaZlierebis proeqtma (EWMI 
JILEP) saxelSekrulebo samarTlis saxelmZRvanelos Seqmnaze konkursi ga-
moacxada. im droisaTvis am wignis eqvsi avtoridan sami (giorgi cercvaZe, 
laSa cercvaZe da irakli robaqiZe) germaniaSi imyofeboda, danarCeni (zurab 
ZlieriSvili levan janaSia da giorgi svanaZe) ki _ saqarTveloSi. es wigni 
dRis sinaTleze gamosvlas zemoaRniSnul sakonkurso ganacxads unda umad-
lodes. 

Tu davakvirdebiT, es faqti ramdenime TvalsazrisiT aris mniSvnelovani. 
eqvsi qarTveli iuristis koordinirebuli muSaoba arc ise advilia. Cvens 
SemTxvevaSi, avtorebs Soris arsebulma xangrZlivma urTierTobebma es prob-
lema dRis wesrigidan moxsna, xolo germanul universitetebsa da samecniero 
centrebSi miRebulma gamocdilebam mxolod dadebiTi roli iTamaSa saxelmZ-
Rvanelos Seqmnis metad sapasuxismgeblo saqmeSi. 

zemoaRniSnuli faqti, mkiTxvelTa samsjavroze gamotanili TiTqmis or-
wliani Sromis rezultati da avtorTa piradi gamocdileba saxelSekrulebo 
samarTlis ganviTarebis or umniSvnelovanes tendencias usvams xazs. erTi 
mxriv, saxelSekrulebo urTierToba TanamSromlobisa da koordinirebuli 
saqmianobis gareSe warmoudgenelia, xolo meore mxriv, igi sul ufro nak-
lebad Tavsdeba erTi konkretuli saxelmwifos farglebSi. globaluri eko-
nomika da biurokratiuli barierebis rRveva, transnacionaluri konteqstis 
gaTvaliswinebis gareSe, saxelSekrulebo normebis ganmartebas warmoud-
genels xdis. 

Cveni mTavari mizani qarTvel iuristTa momavali TaobisaTvis SeZlebis-
dagvarad dasabuTebuli da misaRebi orientirebis gansazRvra iyo. amitom, 
avtorebi winaswarve SevTanxmdiT, rom zomiereba dagvecva, raTa saxelmZR-
vanelo SedarebiT-samarTlebriv kvlevas ar damsgavseboda. ramdenad Sev-
ZeliT am SeTanxmebis Sesruleba, mkiTxvelma unda Seafasos. saxelmZRvaneloSi 
gamoTqmul arc erT mosazrebas ar aqvs absoluturi WeSmaritebis preten-
zia. CvenTvis amosaval wertilad rCeba ara ama Tu im problemis `swori~ 
gadawyvetis `swavleba~, aramed axalgazrda kolegebis daxmareba, raTa isini 
daeuflon normis interpretaciis teqnikasa da meTodikas. saxelSekrulebo 
samarTlis mizani socialuri mSvidoba, materialuri sikeTis dabalansebuli 
ganawileba da samoqalaqo brunvis Tavisufalebaa. momavalma iuristma unda 
gaacnobieros, rom iuridiuli teqnika, ganmartebis meTodebi, sakanonmdeblo 
normebi da sasamarTlo praqtika am miznebisagan mowyvetiT ar ganixileba. 

cxadia, saxelmZRvanelos Seqmna mxolod avtorebis damsaxureba ar aris. 
amitom Cven sasiamovno movaleobad migvaCnia mkiTxvels im adamianebisa da 
organizaciebis Sesaxeb mivawodoT informacia, romelTa Zalisxmevis gareSec 
Cveni erToblivi Sromis Sedegi dRis sinaTles ver ixilavda. 

rogorc ukve aRiniSna, saxelmZRvanelos Seqmnis idea aRmosavleT dasav-
leT marTvis institutis marTlmsajulebis damoukideblobisa da samarT-
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lebrivi gaZlierebis proeqtis (EWMI JILEP) farglebSi daibada. rom ara es 
proeqti, Cven ar mogvecemoda saxelmZRvaneloze muSaobis saSualeba. Cvens 
movaleobad migvaCnia aseve aRvniSnoT, rom am proeqtis damsaxureba qarTuli 
samarTlis ganviTarebis saqmeSi gacilebiT didia, vidre es erTi saxelmZR-
vanelos Seqmna SeiZleba iyos. 

calke aRniSvnis Rirsia zemoaRniSnuli proeqtis erT-erTi gamorCeuli 
TanamSromlis, samarTlis doqtor giorgi juRelis damsaxureba. TiToeuli 
avtori gansakuTrebuli madlierebiT ixsenebs im moTminebas, taqtsa da yu-
radRebas, romelic giorgis pirovnuli Tvisebebis ganuyofeli nawilia da 
romlis gareSec wignis samecniero redaqtirebis rTuli procesi dagegmilze 
met xans gaiweleboda. 

sakonkurso ganacxadis wardgenisas gansazRvruli erTiani midgomis 
miuxedavad, avtorTa mier warmodgenil teqstebs Soris stilistuli xasi-
aTis gansxvavebebi gamoikveTa. saxelmZRvanelos, rogorc erTi mTlianobis 
aRqmisaTvis aucileblad CaiTvala saboloo teqstis kidev erTxel kore-
qtireba. avtorebisaTvis gansakuTrebiT saamayoa is faqti, rom es metad 
sapasuxismgeblo saqme sakuTar Tavze saxelmZRvanelos mTavarma `momxmare-
blebma” _ studentebma aiRes. simon takaSvilis koordinaciiT da xelSewyobiT 
student-moxaliseTa jgufma, romelSic Sediodnen: Tea kaveliZe, nika simo-
niSvili, nino lobjaniZe, anano nadareiSvili, maia cincaZe, ana gogitiZe, nino 
kvetenaZe, darejan ozmanovi da Tamar gadrani, SeZlo am urTulesi amocanis 
saocrad mokle droSi (daaxloebiT xuT kviraSi) gadaWra. ise gamovida, rom 
saxelmZRvanelos studentebamde misvlas swored studentebma Seuwyves xeli. 
amisTvis gansakuTrebuli madloba maT. 

da bolos, gvinda visargebloT SemTxveviT da madloba gadavuxadoT 
im kolegebs, vinc Tavisi kritikuli azriT, SefasebiTa Tu rekomendaciiT 
dagvexmareba davinaxoT is naklovanebebi, romelic avtorTa didi mcdelobis 
miuxedavad, am saxelmZRvanelos aucileblad eqneba.

Tbilisi
dekemberi 2013 weli. 



6

sarCevi

Tavi I. moZRvreba valdebulebis Sesaxeb .....................................................17
I. valdebulebiTi samarTlis zogadi sakiTxebi ............................................17 

1. valdebulebiTi samarTali da misi istoriuli warmoSoba  .................17
2. valdebulebiTi samarTlis unifikacia  ..................................................19

a. unifikaciis sasargeblo da sawinaaRmdego argumentebi  ................... 19
b. valdebulebiTi samarTlis unifikaciis cdebi  ................................................21
g. momxmarebelTa uflebebi, rogorc valdebulebiTi samarTlis 

unifikaciis elementi  ...........................................................................................................27
d. valdebulebiTi samarTlis `gankerZoeba~ da globalizacia  ................30

3. valdebulebiTi samarTlis adgili samarTlis sistemaSi  ....................32
II. valdebuleba, rogorc urTierTobis warmoSobisa da regulirebis 

ZiriTadi elementi  .....................................................................................35
1. valdebulebis cneba  .................................................................................35

a. valdebulebis samarTlebrivi Sinaarsi  ..................................................................35
b. gansakuTrebuli gulisxmierebis valdebuleba  ...............................................36
g. lex mercatoria  ...................................................................................................................................39

2. valdebulebis saxeebi  ..............................................................................40
3. valdebulebis subieqtebi  .......................................................................41

a. samarTlis subieqti, rogorc valdebulebis subieqti ...............................41
b. kreditori, movale da mesame piri, rogorc valdebulebis      

subieqti  ..........................................................................................................................................43
g. pirTa simravle valdebulebebSi  .................................................................................45

4. valdebulebis obieqti  .............................................................................45
5. valdebulebis warmoSobis zogadi safuZvlebi  ....................................49
6. xelSekruleba, rogorc valdebulebis warmoSobis safuZveli  ..........50

a. xelSekrulebis cneba  ............................................................................................................50
b. xelSekrulebis Tavisufleba da mxareTa kerZo avtonomia  .....................55
g. Pacta sunt servanda  .......................................................................................................................58
d. garigebisa da xelSekrulebis cnebebis urTierTmimarTeba  ..................59
e. xelSekrulebis saxeebi  ........................................................................................................62

7. xelSekrulebis darRveva da misi samarTlebrivi Sedegebi  .................64
8. deliqti, rogorc valdebulebis warmoSobis safuZveli  ....................67

a. deliqtis istoriuli warmoSoba  .................................................................................67
b. deliqtis cneba  ..........................................................................................................................68
g. deliqtunarianoba  ..................................................................................................................70
d. pasuxismgebloba mesame piris mier Cadenili qmedebisaTvis  ..................70
e. deliqturi samarTlis socialuri da ekonomikuri funqcia  .................72

9. kanonismieri urTierTobebi, rogorc valdebulebis warmoSobis 
safuZveli  .................................................................................................74
a. kanoni, rogorc valdebulebis warmoSobis safuZveli  ...............................74
b. saziaro uflebebi  ...................................................................................................................74
g. davalebis gareSe sxvisi saqmeebis Sesruleba  ....................................................75



7

d. usafuZvlo gamdidreba  ......................................................................................................77
10. saxelSekrulebo da arasaxelSekrulebo valdebulebaTa 

urTierTmimarTeba ....................................................................................81 
a. saxelSekrulebo da arasaxelSekrulebo valdebulebaTa funqciebis 

koordinacia  ................................................................................................................................81
b. moTxovnis safuZvlebis konkurenciis SesaZlebloba  .................................82

Tavi II. xelSekruleba, rogorc valdebulebis warmoSobis safuZveli  ..86
I. xelSekruleba  ...............................................................................................86

1. xelSekrulebis cneba  ...............................................................................87
2. xelSekrulebis forma  .............................................................................88

a. xelSekrulebis formis miznebi .....................................................................................89
b. kanoniT gansazRvruli xelSekrulebis formebi  .............................................90
c. mxareebis mier gansazRvruli xelSekrulebis formebi  ............................91
d. xelSekrulebis formis daucvelobiT gamowveuli samarTlebrivi
Sedegebi  ...............................................................................................................................................93
e. xelSekrulebis struqtura  .............................................................................................94

3. xelSekrulebis saxeebi  ............................................................................96
4. xelSekrulebis Tavisufleba  ................................................................ 101
5. xelSekrulebis Tavisuflebis SezRudva  ............................................. 103

a. kontrahirebis iZuleba  .................................................................................................... 103
b. xelSekrulebis dadebis akrZalva  ............................................................................ 104
g. imperatiuli normebi da xelSekrulebis Sinaarsis gansazRvris 

Tavisuflebis SezRudva  .................................................................................................. 104
d. saqarTvelos samoqalaqo kodeqsiT dadgenili xelSekrulebis 

Tavisuflebis principis SezRudvis sxva formebi  ....................................... 106
6. xelSekrulebis dadeba  ........................................................................... 107

a. winasaxelSekrulebo molaparakebebi  .................................................................... 108
b. xelSekrulebis preambulaSi Sesabamisi daTqmis gakeTeba  .................... 109
g. winare urTierTobebis gamomricxavi daTqmebi („Merger Clause“, „Parol 

Evidence Rule“)  ............................................................................................................................. 110
7. winare xelSekruleba  ............................................................................. 112

a. ganzraxulobaTa oqmi  (Letter of Intent)  da  sxva msgavsi       
instrumentebi  ......................................................................................................................... 113

b. SeTanxmeba konfidencialurobis Taobaze (Non-Disclosure Agreement)  114
8. xelSekrulebis arsebiTi pirobebi (essentialia negotii)  .............................. 116
9. oferti  .................................................................................................... 116

a. ofertis namdvilobisaTvis saWiro winapirobebi  ........................................ 117
b. ofertis gauqmeba da misi ukan gaxmoba  ................................................................. 120
g. mowveva ofertze (invitatio ad offerendum)  ................................................................. 122

10. aqcepti da misi namdviloba  ................................................................ 126
a. dagvianebuli aqcepti  ........................................................................................................ 127
b. axali oferti da modificirebuli aqcepti  ..................................................... 127
g. dumili rogorc aqceptis forma  .............................................................................. 129



8

11. xelSekrulebis dadebis winapirobebis sqema:  .................................... 131
II. sasamarTlo praqtika  ................................................................................ 132

1. xelSekrulebis dadebis Tavisufleba  ................................................. 132
2. kontrahirebis iZuleba  .......................................................................... 135
3. oferti, aqcepti, mowveva ofertze, xelSekrulebis dadeba  ............ 138
4. oferti, aqcepti, dumili  ...................................................................... 141

III. kiTxvebi da kazusebi  ................................................................................ 146
1. kiTxvebi gameorebisTvis  ........................................................................ 146
2. kazusebi  ................................................................................................... 147

Tavi III. xelSekrulebis ganmarteba  ............................................................................ 149
I. Sesavali  ....................................................................................................... 149
II. xelSekrulebis ganmartebis zogadi debulebebi  ................................... 150

1. xelSekrulebis ganmartebis meTodebi, wesebi da ZiriTadi principebi . 152
a. xelSekrulebis ganmartebis meTodebi  ................................................................. 152
b. xelSekrulebis ganmartebis wesebi  ......................................................................... 154
g. xelSekrulebaTa ganmartebis ZiriTadi principebi  ................................... 161
d. xelSekrulebis ganmartebis specifikuri sakiTxebi  ................................ 164

2. nebis Teoria da nebis gamovlenis Teoria _ xelSekrulebis 
ganmartebis fundamenturi sakiTxebi  .................................................. 167

3. xelSekrulebis ganmarteba saqarTvelos samoqalaqo kodeqsis   
mixedviT  .................................................................................................. 170

III. sasamarTlo praqtika,  .............................................................................. 173
IV. kiTxvebi, kazusebi  .................................................................................... 188

1. kiTxvebi gameorebisTvis  ........................................................................ 188
2. kazusebi  ................................................................................................... 189

Tavi IV. valdebulebis warmoSobis specifikuri safuZvlebi  ...............191
I. quCaSi dadebuli xelSekruleba  ............................................................... 191

1. quCaSi dadebuli xelSekrulebis cneba  ............................................... 191
2. quCaSi dadebuli xelSekrulebis niSnebi  ............................................ 192

a. subieqtebi  .................................................................................................................................. 192
b. xelSekrulebis dadebis adgili  ................................................................................ 194
g. quCaSi dadebuli xelSekrulebis gauqmeba  ........................................................ 195

3. adgilze Sesruleba  ................................................................................ 195
4. Sesruleba ar xdeba adgilze  ................................................................ 196

II. valis arsebobis aRiareba  ......................................................................... 198
1. valis arsebobis aRiarebis safuZvlebi  ............................................... 198

a. valis arsebobis aRiareba xelSekrulebis safuZvelze  ........................... 198
b. valis arsebobis aRiareba angariSsworebis safuZvelze  ........................ 199
g. valis arsebobis aRiareba morigebis safuZvelze  ........................................ 200
d. valis arsebobis aRiarebis forma  ........................................................................... 201

2. valis arsebobis aRiarebis Sinaarsi  ..................................................... 201
3. valis arsebobis aRiarebis namdvilobis winapirobebi  ....................... 201



9

III. xelSekrulebis standartuli pirobebi  ................................................. 203
1. xelSekrulebis standartuli pirobebis cneba  .................................. 203
2. xelSekrulebis standartuli pirobebis gamoyenebis farglebi  ...... 207
3. xelSekrulebis standartuli pirobebis namdvilobis winapirobebi  208
4. xelSekrulebis standartuli pirobebis gadaqceva xelSekrulebis 

Semadgenel nawilad  ............................................................................... 210
5. xelSekrulebis standartuli pirobebis baTiloba  ........................... 211

a. ndobisa da keTilsindisierebis principebis sawinaaRmdego pirobaTa 
baTiloba  ..................................................................................................................................... 211

b. xelSekrulebis standartuli pirobebis baTilobis safuZvlebi  ... 212
g. xelSekrulebis standartuli pirobebis baTilobis sxva          

safuZvlebi  ................................................................................................................................. 213
IV. mesame pirTa sasargeblod dadebuli xelSekruleba  ........................... 214

1. mesame pirebi, rogorc samoqalaqo samarTalurTierTobis           
subieqtebi ................................................................................................ 214

2. mesame pirTa sasargeblod dadebuli xelSekrulebis cneba  ............. 215
3. mesame pirTa sasargeblod dadebuli xelSekrulebis namdvilobis 

winapirobebi  ........................................................................................... 216
4. mesame piris uari xelSekrulebiT SeZenil uflebaze.  ...................... 216

V. sasamarTlo praqtika  ................................................................................ 217
1. valis aRiareba  ........................................................................................ 217
2. xelSekrulebis standartuli pirobis namdviloba  ........................... 227
3. xelSekrulebis standartuli pirobis gansazRvra  ............................ 239

VI. kiTxvebi da kazusebi  ................................................................................ 245
1. kiTxvebi gameorebisTvis:  ....................................................................... 245
2. kazusebi  ................................................................................................... 245

Tavi V. fuladi valdebulebebi  .................................................................................... 248
I. fuladi valdebulebis arsi  ...................................................................... 248

1. zogadi debulebani  ................................................................................ 248
2. fuladi sistemis cneba da saxeebi  ....................................................... 250
3. fulis, rogorc gacvlis sayovelTao saSualebis, niSnebi  ............... 250

a. fuladi valdebulebis Sesrulebis Taviseburebani  .................................. 251
b. fuladi valdebulebis dafarvis rigiToba  ...................................................... 255
g. sasamarTlo xarjebis prioriteti  .......................................................................... 260
d. nominalizmis principi  ..................................................................................................... 261
e. gadaxdis vadis dadgomamde valutis Secvla  ................................................... 264

4. saerTaSoriso angariSsworebaTa Taviseburebani  ............................... 265
a. saerTaSoriso angariSsworebaTa ganmsazRvreli specifika, cneba da 

mniSvneloba  ............................................................................................................................... 265
b. saerTaSoriso angariSsworebaTa samarTlebrivi safuZvlebi ............ 270 

5. fulad valdebulebaTa Sesrulebis meTodebi da formebi  ............... 273
a. angariSsworebis meTodis SerCeva  ............................................................................ 273
b. saavanso angariSsworeba  .................................................................................................. 274



10

g. Ria angariSi  .............................................................................................................................. 274
d. sabanko gadaricxvebi  ........................................................................................................ 275
e. inkaso  ............................................................................................................................................. 277
v. dokumenturi akreditivi  ............................................................................................... 280

6. Tamasuqi da Ceki fulad valdebulebebSi  ........................................... 285
a. Tamasuqi fulad valdebulebebSi  ............................................................................ 285
b. Ceki fulad valdebulebebSi  ........................................................................................ 287

II. sasamarTlo praqtika  ................................................................................ 289
1. fulad valdebulebebSi gaTvaliswinebuli procenti  ....................... 289
2. valdebulebis gareSe gadaxdilis gamoTxova  ..................................... 292
3. valutis Secvla, nominalizmis principi  ............................................. 296

III. kiTxvebi da kazusebi  ................................................................................ 299
1. kiTxvebi gameorebisTvis  ........................................................................ 299
2. kazusebi  ................................................................................................... 300

Tavi VI. valdebulebis Sewyveta  ...............................................................310
I. valdebulebis Sewyvetis zogadi daxasiaTeba  ......................................... 310
II. valdebulebis Sewyvetis safuZvlebi  ...................................................... 311

1. valdebulebis Sewyveta SesrulebiT  .................................................... 311
a. Sesrulebis cneba da Sinaarsi  ...................................................................................... 311
b. valdebulebis Sesrulebis subieqtebi da maTi samarTlebrivi 

(uflebrivi) statusi  .......................................................................................................... 319
g. saxelSekrulebo valdebulebiTi urTierTobis Sewyvetis momenti 

valdebulebis SesrulebiT ............................................................................................ 324
d. saxelSekrulebo valdebulebiTi urTierTobis Sewyveta 

saxelSekrulebo valdebulebis jerovani da keTilsindisieri 
SesrulebiT  ............................................................................................................................... 327

e. kerZo saxelSekrulebo valdebulebiTi urTierToba 
(saxelSekrulebo  ............ valdebuleba), romelic wydeba valdebulebis 
SesrulebiT  ............................................................................................................................... 331

v. valdebulebis Sewyveta sxva Sesrulebis miRebiT  ....................................... 334
z. valdebulebis Sesrulebis miReba  ........................................................................... 335

2. valdebulebis Sewyveta deponirebiT  ................................................... 340
a. deponirebis mizani da misi samarTlebrivi Sedegebi  ................................. 340
b. deponirebis winapirobebi  .............................................................................................. 342
3. valdebulebaTa Sewyveta urTierTmoTxovnaTa gaqviTviT  ................... 343
a. urTierTmoTxovnaTa gaqviTvis funqcia  ............................................................ 343
b. urTierTmoTxovnaTa gaqviTvis winapirobebi  ................................................. 344

4. valdebulebis Sewyveta valis patiebiT  .............................................. 347
5. valdebulebis Sewyveta, roca movale da kreditori erTi da igive 

piri aRmoCndeba (konfuzia)  .................................................................. 349
6. valdebulebis Sewyveta movalis gardacvalebis gamo  ....................... 350
7. valdebulebis Sewyveta kreditoris gardacvalebis gamo  ................ 350
8. valdebulebis Sewyveta iuridiuli piris likvidaciis gamo  ............ 351



11

9. valebulebis Sewyveta novaciiT  ........................................................... 351
III. sasamarTlo praqtika  ............................................................................... 352

1. valdebulebis Sewyveta deponirebiT  ................................................... 352
2. valdebulebis Sewyveta urTierTmoTxovnaTa gaqviTviT  ................... 355
3. valdebulebis Sewyveta SesrulebiT  .................................................... 358
4. valdebulebis Sesrulebis miReba da valdebulebis Sesrulebis 

damadasturebeli dokumenti  ............................................................... 361
IV. kiTxvebi da kazusebi  ................................................................................ 363

1. kiTxvebi gameorebisTvis:  ....................................................................... 363
2. kazusebi:  .................................................................................................. 364

Tavi VII. valdebulebis Sesruleba ............................................................................... 365
I. valdebulebis Sesrulebis cneba da mniSvneloba ................................... 365

1. zogadi debulebani  ................................................................................ 365
2. Teoriebi valdebulebis Sesrulebis samarTlebrivi bunebis Sesaxeb ... 368

a. valdebulebis Sesruleba, rogorc iuridiuli moqmedeba .................... 368
b. valdebulebis Sesruleba, rogorc faqtobrivi moqmedeba  .................. 368

3. valdebulebis Sesrulebis prezumfcia  ............................................... 370
4. valdebulebis Sesrulebis principebi  ................................................. 372

a. jerovani Sesruleba  ........................................................................................................... 372
b. valdebulebis keTilsindisierad Sesruleba  ................................................. 376

5. valdebulebis Sesrulebis adgili  ....................................................... 381
a. zogadi debulebani  .............................................................................................................. 381
b. valdebulebis Sesrulebis calkeuli adgili  ................................................ 382

6. valdebulebis Sesrulebis dro  ............................................................ 396
a. zogadi debulebani  .............................................................................................................. 396
b. valdebulebis Sesrulebis calkeuli vadebi  .................................................. 398
g. valdebulebis vadamde (vadaze adre) Sesruleba  .......................................... 417
d. valdebulebis dauyovnebliv Sesruleba  ........................................................... 422
e. erTdrouli Sesruleba. uari valdebulebis Sesrulebaze  .................. 425

7. valdebulebis Sesrulebis subieqtebi  ................................................ 433
a. zogadi debulebani  .............................................................................................................. 433
b. valdebulebis Sesruleba mesame piris mier  ..................................................... 433
g. valdebulebis Sesruleba mesame piris mimarT  ............................................... 446

8. valdebulebis Sesrulebis sagani  ......................................................... 448
a. zogadi debulebani  .............................................................................................................. 448
b. valdebulebis nawilobrivi (nawil-nawil) Sesruleba  .............................. 457

9. valdebulebis Sesrulebis xarisxi ....................................................... 460
II. sasamarTlo praqtika  ................................................................................ 462

1. valdebulebis jerovani Sesruleba  ..................................................... 462
2. valdebulebis Sesrulebis adgili  ....................................................... 469
3. valdebulebis Sesrulebis dro  ............................................................ 475
4. valdebulebis Sesrulebis subieqtebi  ................................................ 479
5. valdebulebis Sesrulebis xarisxi ....................................................... 487



12

III. kiTxvebi da kazusebi  ............................................................................. 492
1. kiTxvebi gameorebisTvis  ........................................................................ 492
2. kazusebi  ................................................................................................... 494

a. valdebulebis Sesrulebis principebTan dakavSirebuli kazusebi  494
b. valdebulebis Sesrulebis adgilTan dakavSirebuli kazusebi  ........ 497
g. valdebulebis Sesrulebis drosTan dakavSirebuli kazusebi  .......... 498
d. valdebulebis Sesrulebis subieqtebTan dakavSirebuli kazusebi  499

Tavi VIII. xelSekrulebis moSla, xelSekrulebidan gasvla  .......................... 501
I. Sesavali  ....................................................................................................... 501
II. xelSekrulebis Sewyveta  ........................................................................... 503
III. xelSekrulebidan gasvla  ......................................................................... 503

1. xelSekrulebidan gasvlis safuZvlebi  ................................................ 504
2. xelSekrulebidan gasvlis winapirobebi  .............................................. 506

a. Setyobineba  ............................................................................................................................... 506
b. damatebiTi vada, gafrTxileba  ................................................................................... 507
g. xelSekrulebidan gasvlis gansakuTrebuli safuZvlebi  ....................... 508

3. xelSekrulebidan gasvlis dauSvebloba  .............................................. 509
4. xelSekrulebidan gasvlis Sedegebi  ..................................................... 511

a. naturiT dabruneba  ............................................................................................................. 511
b. fuladi anazRaureba  .......................................................................................................... 512
g. zianis anazRaureba  .............................................................................................................. 513

IV. xelSekrulebis moSla  .............................................................................. 516
V. sasamarTlo praqtika  ................................................................................ 518

1. xelSekrulebidan gasvla  ....................................................................... 518
VI. kiTxvebi da kazusebi  ................................................................................ 535

1. kiTxvebi gameorebisTvis  ........................................................................ 535
2. kazusebi  ................................................................................................... 536

Tavi IX. moTxovnis uzrunvelyofis saSualebebi ................................................ 539
I. moTxovnis uzrunvelyofis cneba da mniSvneloba  .................................. 539
II. moTxovnis uzrunvelyofis saxeebi da maTi klasifikacia  ................... 540
III. moTxovnis uzrunvelyofis sxva saSualebebi  ........................................ 546

1. Tavdeboba  ................................................................................................ 546
a. cneba  ............................................................................................................................................... 546
b. forma  ............................................................................................................................................. 548
g. Tavdebis pasuxismgeblobis farglebi .................................................................. 551
d. Tavdebis ufleba Sesagebelze  ................................................................................... 553
e. Tavdebis uari kreditoris dakmayofilebaze  ................................................. 555
v. Tavdebis solidaruli pasuxismgebloba  ............................................................ 556
z. ramdenime Tavdebis pasuxismgeblobis Taviseburebani  ........................... 557
T. Tavdebis pasuxismgebloba winamorbed Tavdebis mier nakisri 

valdebulebisaTvis  ............................................................................................................. 558
i. kreditoris mier uzrunvelyofis Semcirebis Sedegebi .......................... 559



13

k. Tavdebis informirebis valdebuleba  ................................................................... 561
l. Tavdebis mier kreditoris dakmayofilebis Sedegebi  ............................. 562
m. Tavdebobis valdebulebisagan gaTavisuflebis safuZvlebi  .............. 564
n. Tavdebobis xelSekrulebis Sewyveta  ..................................................................... 566

2. sabanko garantia  ..................................................................................... 568
a. cneba  ............................................................................................................................................... 568
b. sabanko garantiis ZalaSi Sesvla  ............................................................................... 574
g. sazRauri sabanko garantiis gacemisaTvis  ......................................................... 575
d. sabanko garantiis damoukidebloba ZiriTadi valdebulebisagan  .. 576
e. sabanko garantiis gamoTxovis dauSvebloba  .................................................... 578
v. sabanko garantiidan gamomdinare moTxovnis gadacema  ............................ 579
z. beneficiaris mier moTxovnis wardgenis forma  ............................................ 580
T. garantis valdebuleba beneficiaris moTxovnisas  .................................... 582
i. garantis uari beneficiaris moTxovnis dakmayofilebaze  .................... 583
k. garantis regresuli anazRaurebis moTxovnis ufleba  ........................... 584
l. sabanko garantiidan gadaxdili Tanxis ukan dabrunebis moTxovna  585
m. garantis valdebulebis Sewyvetis safuZvlebi  ............................................. 588

1. moTxovnis uzrunvelyofis damatebiTi (valdebulebiT-samarTlebrivi)  
saSualebebi  ............................................................................................ 589
a. pirgasamtexlo  ........................................................................................................................ 589
b. be  ....................................................................................................................................................... 606
g. movalis garantia  .................................................................................................................. 616

IV. sasamarTlo praqtika  ............................................................................... 618
1. Tavdeboba  ................................................................................................ 618
2. sabanko garantia  ..................................................................................... 622
3. pirgasamtexlo  ........................................................................................ 626
4. be  .............................................................................................................. 630
5. movalis garantia  ................................................................................... 633

V. kiTxvebi da kazusebi  ................................................................................ 635
1. kiTxvebi gameorebisTvis  ........................................................................ 635
2. kazusebi  ................................................................................................... 638

a. Tavdeboba ...................................................................................................638
b. sabanko garantia ........................................................................................539
g. pirgasamtexlo ...........................................................................................641
d. be .................................................................................................................642
e. movalis garantia .......................................................................................643

Tavi X. zianis anazRaureba ............................................................................................... 645
I. zianis anazRaurebis samarTlebrivi Sinaarsi  ......................................... 645

1. zianis cneba  ............................................................................................ 645
2. zianis saxeebi  .......................................................................................... 648

a. saxelSekrulebo da arasaxelSekrulebo ziani  .............................................. 648
b. zianis saxeebis sakanonmdeblo regulireba  ..................................................... 651
g. realuri (sakompensacio) ziani  .................................................................................. 652



14

d. miuRebeli Semosavali  ...................................................................................................... 653
e. pirgasamtexlo da procenti, rogorc zianis saxeebi  ................................ 656
v. zianis saxeebad dayofis sxva Teoriuli da praqtikuli        

kriteriumebi  ............................................................................................................................ 658
z. moraluri ziani _ zogadi mimoxilva  ..................................................................... 663
T. pativi da Rirseba ................................................................................................................. 666
i. pirovnebisa da piradi cxovrebis xelSeuxebloba  ....................................... 667
k. saqmiani reputacia  ............................................................................................................... 669
l. moraluri zianis TanxaSi gamosaxvis sirTule da masTan 

dakavSirebuli sakiTxebi  ................................................................................................. 671
m. Punitive damages  .......................................................................................................................... 674

II. zianis anazRaurebis savaldebulo iuridiuli winapirobebi  ............... 677
1. brali  ....................................................................................................... 678

a. bralis cneba kerZo samarTalSi ................................................................................. 678
b. Sereuli brali ........................................................................................................................ 681

2. marTlwinaaRmdegoba  .............................................................................. 684
a. marTlwinaaRmdegobis samarTlebrivi Sinaarsi  ............................................ 684
b. marTlwinaaRmdegobis gamomricxveli garemoebebi  ................................... 685

3. qmedeba da mizezobrivi kavSiri  ............................................................ 686
4. zianis faqti  ............................................................................................ 689
5. gamonaklisebi zianis anazRaurebis kumulaciuri winapirobebidan  . 689

a. zianis anazRaurebis winapirobebis kumulaciuri xasiaTi da maTi 
mniSvneloba moTxovnis dakmayofilebisaTvis  ................................................ 689

b. zianis anazRaureba bralis gareSe  .........................................................................6691
g. mizezobrivi kavSirisa da qmedebis ararseboba bralis gareSe 

pasuxismgeblobisas  ............................................................................................................. 693
III. sasamarTlo praqtika  ............................................................................... 694
IV. kiTxvebi da kazusebi  ................................................................................ 706

1. kiTxvebi gameorebisTvis  ........................................................................ 706
2. kazusebi  ................................................................................................... 706

 

Tavi  XI. pirTa simravle valdebulebebSi  .............................................................. 709
I. zogadi daxasiaTeba  .................................................................................... 709

1. valdebulebiT-samarTlebriv urTierTobebSi monawile pirTa   
simravle  ................................................................................................. 709

2. valdebulebaSi pirTa simravlisas wilobrivi monawileobis saxeebi .... 710
a. wiladi valdebuleba  .......................................................................................................... 710
b. solidaruli valdebuleba  ........................................................................................... 715

3. valdebulebis erT-erT mxareze monawile ramdenime pirs Soris 
wilebisa da ufleba-movaleobebis ganawilebis wesi  ......................... 718

II. solidaruli movaleebi  ............................................................................ 721
1. solidaruli movalis cneba  .................................................................. 721
2. warmoSobis safuZvlebi  ......................................................................... 724
3. Sesruleba erT-erTi solidaruli movalis mier  ............................... 726



15

a. erT-erTi solidaruli movalis mier valdebulebiT 
gaTvaliswinebuli Sesrulebis mTlianad ganxorcielebis 
samarTlebrivi Sedegebi  .................................................................................................. 726

b. erT-erTi solidaruli movalis mier valdebulebiT 
gaTvaliswinebulis nacvlad sxva Sesrulebis ganxorcielebis 
samarTlebrivi Sedegebi.  ................................................................................................. 728

g. erT-erTi solidaruli movalis mier valdebulebis deponirebiT 
Sesrulebis samarTlebrivi Sedegebi  ..................................................................... 728

d. erT-erTi solidaruli movalisa da kreditoris moTxovnis 
urTierTgaqviTvis samarTlebrivi Sedegebi  .................................................... 729

e. kreditoris mier erT-erTi solidaruli movalisaTvis valis 
patiebis  samarTlebrivi Sedegebi  ............................................................................ 729

5. kreditorisa da erT-erTi solidaruli movalis konfuziis 
samarTlebrivi Sedegebi  ........................................................................ 731

6. erT-erTi solidaruli movalis gardacvalebis samarTlebrivi  
Sedegebi.................................................................................................... 732 

7. solidarul movaleTa Soris valdebulebis Sesrulebis tvirTis 
saboloo ganawileba  .............................................................................. 733
a. ukumoTxovnis ufleba da misi ganxorcielebis winapirobebi  ............. 733
b. erT-erTi solidaruli movalis gadaxdisuunarobis samarTlebrivi 

Sedegebi  ........................................................................................................................................ 735
8. solidarul movaleebTan dakavSirebuli sxva Taviseburebani  ......... 736

a. sxva solidarul movalesTan dakavSirebuli faqtebis gamoyenebis 
dauSvebloba  ............................................................................................................................. 736

b. kreditoris mier Sesrulebis miRebis dayovnebis Sedegebi  ................. 736
g. erT-erTi solidaruli movalis mier Sesrulebis dayovnebis    

Sedegebi  ........................................................................................................................................ 737
d. erT-erTi solidaruli movalis mier sargeblis miRebis Sedegebi  738
e. erT-erTi solidaruli movalis mimarT xandazmulobis vadis 

gasvlis samarTlebrivi Sedegebi  .............................................................................. 738
v. solidarul movaleTa mxridan xelSekrulebis moSlisa da 

xelSekrulebidan gasvlis Taviseburebani  ........................................................ 739
III. solidaruli kreditorebi  ...................................................................... 739

1. solidaruli kreditoris cneba  ........................................................... 739
2. warmoSobis safuZvlebi  ......................................................................... 739
3. Sesruleba erT-erTi solidaruli kreditoris mimarT  .................... 741

a. movalis mier erT-erTi solidaruli kreditoris winaSe 
valdebulebiT gaTvaliswinebuli Sesrulebis mTlianad 
ganxorcielebis samarTlebrivi Sedegebi  .......................................................... 743

b. movalis mier erT-erTi solidaruli kreditoris winaSe 
valdebulebiT gaTvaliswinebuli Sesrulebis nacvlad sxva 
Sesrulebis ganxorcielebis samarTlebrivi Sedegebi  ............................. 744

g. movalis mier valdebulebis deponirebiT Sesrulebis samarTlebrivi 
Sedegebi  ........................................................................................................................................ 745



16

d. movalisa da erT-erTi solidaruli kreditoris moTxovnis 
urTierTgaqviTvis samarTlebrivi Sedegebi  .................................................... 745

4. erT-erTi solidaruli kreditoris mier movalisaTvis valis patiebis  
samarTlebrivi Sedegebi  ........................................................................ 746

5. movalisa da erT-erTi solidaruli kreditoris konfuziis 
samarTlebrivi Sedegebi  ........................................................................ 747

6. erT-erTi solidaruli kreditoris gardacvalebis samarTlebrivi 
Sedegebi  .................................................................................................. 747

7. solidarul kreditorTa Soris Sesrulebuli valdebulebis saboloo  
ganawileba  ............................................................................................... 748

8. solidarul kreditorebTan dakavSirebuli sxva calkeul 
regulirebaTa Taviseburebani  ............................................................. 750
a. erT-erT solidarul kreditorTan dakavSirebuli faqtebis 

gamoyenebis dauSvebloba  ................................................................................................ 750
b. erT-erTi solidaruli kreditoris mier Sesrulebis miRebis vadis 

gadacilebis samarTlebrivi Sedegebi  ................................................................... 750
g. movalis mier erT-erTi solidaruli kreditoris mimarT Sesrulebis 

vadis gadacilebis Sedegebi  .......................................................................................... 751
d. erT-erTi solidaruli kreditoris mier movalis mimarT 

xandazmulobis vadis gaSvebis samarTlebrivi Sedegebi  ......................... 751
IV. sasamarTlo praqtika   .............................................................................. 754
V. kiTxvebi da kazusebi   ............................................................................... 752

1. kiTxvebi gameorebisTvis   ...................................................................... 754

2. kazusebi   ................................................................................................. 756



17
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Tavi I. moZRvreba valdebulebis Sesaxeb

I. valdebulebiTi samarTlis zogadi sakiTxebi

1. valdebulebiTi samarTali da misi istoriuli warmoSoba

Nihil est homine nobili dignius quam cognitio iuris.
Hugo Grotius, Epistole ad Gallos CLVI

(Hamburgi, XVI. Novemb.1633)

`keTilSobili adamianisaTvis samarTlis 
Seswavlaze Rirseuli saqme ar arsebobs~.

hugo grociusi, 
hamburgi, 16 noemberi, 1633 weli. 

valdebulebiTi samarTali aregulirebs sazogadoebrivi cxovrebis im 
sferos, romelic ganviTarebis nebismier etapze arsebobda, arsebobs da iar-
sebebs adamianTa sazogadoebasTan erTad. cxadia, ganviTarebis gansazRrul 
momentebSi am urTierTobebis forma da Sinaarsi cvlilebebs ganicdis, Tumca 
TviT samarTlis ukan mdgari idea _ daabalansos da uzrunvelyos gansxvave-
bul interesTa mSvidobiani Tanaarseboba _ gadaxedvas ar eqvemdebareba. 

samarTlis ideis gansxvavebuli gaazreba samarTlebriv sistemaTa stilur 
Taviseburebebs warmoSobs. qarTvelma ermac moaxerxa istoriuli ganviTa-
rebis procesSi Seeqmna drois moTxovnaTa adekvaturi kerZosamarTlebrivi 
regulirebebi. cnobili istoriuli kataklizmebis gamo dasavlur kultur-
asTan intensiuri dialogis gawyvetam Tanamedrove saqarTvelos, samarTlis 
reformis istoriul memkvidreobaze agebis Sansi ar dautova. feodaluri 
samarTali XX da XXI saukunis mijnaze ver iqceoda reformis srulfasovan 
wyarod. erTaderTi gza, romelic dasavlur samarTlebriv kulturasTan kv-
lav dasaaxloeblad saqarTvelos darCa, sufTa furclidan dawyeba da arse-
buli principebis pirdapiri recefcia iyo. 

cxadia, es arCevani valdebulebiT samarTalzec gavrcelda. SeiZleba 
iTqvas, rom qarTvelma kanonmdebelma Tavisi moqalaqeebisaTvis `Tavidan 
aRmoaCina~ is ZiriTadi samarTlebrivi principebi, rac Soreuli winaprebi-
saTvis sakmaod axlobeli da gasagebi iyo. magaliTad, Tu aTas xuTasi wlis 
win fazisis akademiis kursdamTavrebuli qarTveli swavlulebisaTvis romis 
samarTali iseve misaRebi da gasagebi iyo, rogorc dasavluri kulturis sxva 
elementebi, XX saukunis bolos kerZo samarTali da kerZo sakuTrebis idea 
`Tavidan aRmosaCeni~ gaxda. Sesabamisad, rodesac Tanamedrove valdebulebiT 
samarTalze da mis istoriul Zirebze saubroben, yuradRebas swored ro-
mis samarTlidan momdinare principebze amaxvileben. romis samarTali ori 
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giorgi cercvaZe

aTaswleulis ganmavlobaSi dasavaluri civilizaciis mier aRiarebuli iyo 
samarTlianobisa da racionalurobis (Aequitas and ratio) saukeTeso sinTezad.1 
romis samarTali samarTlis `civilisturi gagebis~ erT-erTi umniSvnelova-
nesi wanamZRvaria. saukuneebis ganmavlobaSi romis samarTlis universalurma 
formulebma daipyro mTeli ganaTlebuli evropuli sazogadoeba oqsfor-
didan boloniamde da haledan paviamde. XII saukunidan moyolebuli romis 
samarTlis, rogorc mecnierebis, swavleba erTiani iyo mTel evropaSi. pro-
fesorebs Tavisuflad SeeZloT leqciebis kiTxva, iseve, rogorc studentebs 
ganaTlebis miReba im ubralo mizezis gamo, rom saxelmZRvaneloebi didad ar 
gansxvavdeboda erTmaneTisagan. xolo is, rasac es profesorebi aswavlidnen, 
iyo isev da isev romis samarTali droisaTvis Sesaferisi interpretaciebiT.2 
ase Seiqmna Sua saukuneebis evropisaTvis `saerTo~ romis samarTali, romel-
mac SemdgomSi udidesi gavlena moaxdina samoqalaqo samarTlis kodifikaci-
aze. amitom iTvleba, rom romis samarTlis normebis gagebiT, rogorc es Sua 
saukuneebis evropel iursitebs esmodaT, aqtualoba jer kidev ar daukar-
gavT. 

mTeli Sua saukuneebis manZilze saqarTvelo am procesebisagan mowyvetiT 
cxovrobda. Sesabamisad, romis samarTlis recefciis Sedegebi XX saukunis 
bolos Catarebul samoqalaqo samarTlis reformaze mxolod arapirdapir 
aisaxa. germanuli samoqalaqo sjuldebis calkeuli normebis umravlesobis 
pirdapirma recefciam TavisTavad ganapiroba `romis samarTlis sulis~ qar-
Tul normatiul aqtebSi gacocxleba.

`valdebulebis~ (Obligatio) cneba sakmaod xSirad gvxdeba romaeli swav-
lulebis (magaliTad, ciceronis) naSromebSi. iTvleba, rom terminis warmo-
Soba ukavSirdeba uZveles laTinur fuZes „lig,“ romelic raimeTi SeboWili 
adamianis an sagnis aRsaniSnavad gamoiyeneboda. mogvianebiT am fuZem aseve 
dasabami misca sityvas religia (re-ligio), rac RmerTTan `kvlav dakavSirebas~ 
usvamda xazs. aRsaniSnavia, rom termini (Obligatio) laTinur enaSi ormxrivi 
urTierTobis aRsaniSnavad gamoiyeneboda, Tumca Tanamedrove evropuli en-
ebis umravlesobaSi (maT Soris qarTulSic) `valdebulebis~ xseneba mxolod 
vinmes mier raimes Sesrulebis aucileblobaze miniSnebas gulisxmobs. val-
debulebis, rogorc samarTlebrivi konstruqciis Camoyalibeba udavod iT-
vleba romaeli iuristebis udides damsaxurebad Tanamedrove dasavluri 
civilizaciis winaSe.3

`valdebulebis,~ rogorc samarTlebrivi mniSvnelobis mqone terminis 
warmoSoba da damkvidreba qarTuli samarTlis istoriaSi gamokvleuli ar 
aris.4 ivane javaxiSvilma sagangebod gausva xazi im garemoebas, rom `qarTuli 
1 Zimmermann, The Law of Obligations: Roman Foundations of the Civilian Tradition, 1996. 
2 Zimmermann, The Law of Obligations: Roman Foundations of the Civilian Tradition, 1996, X. 
3 Zimmermann, The Law of Obligations: Roman Foundations of the Civilian Tradition, 1996, 1. 
4 terminTan dakavSirebuli msjeloba ar Cans qarTuli samarTlis istoriis cnobili mkv-
levarebis (ivane javaxiSvili, isidore doliZe, ivanes surgulaZe, aleqsandre vaCeiSvi-
li da sxvebi) SromebSi. erTaderTi monografiuli gamokvleva, romelic Zvel qarTul 
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valdebulebiTi samarTlis Sesaswavlad samoqalaqo samarTlis sxva dargebT-
an SedarebiT yvelaze naklebi masalebia SemorCenili. amitom bevri rame jer 
kidev bundovani rCeba da mTliani suraTis aRdgenac SeuZlebeli xdeba~.5

valdebulebiTi samarTlis istoriuli ganviTareba cxadyofs, rom samar-
Tlis es dargi Tavis adgils yovelTvis inarCunebda im sazogadoebrivi urT-
ierTobebis aqtualurobis SemweobiT, romlebic misi regulirebis sferoSi 
moiazrebian. instrumentebi, riTac valdebulebiTi samarTali operirebs, 
adamianTa sazogadoebis yoveldRiuri cxovrebis nawilia da SeiZleba iTqvas, 
rom mniSvnelovnad gansazRvravs ganviTarebis samomavlo mimarTulebas. 

valdebulebiTi samarTlis swavleba ar SeiZleba mxolod Teoriuli kon-
struqciebis Sesaxeb informaciis miwodebiT Semoifarglebodes. Teoriul 
codnasTan erTad, aucilebelia praqtikuli unar-Cvevebis aTvisebac. Sua 
saukuneebis ganmavlobaSi iuristTa did nawils miaCnda, rom samarTali xe-
lovnebaa. gadaWarbebuli ar iqneba Tu vityviT, rom am `xelovnebis~ praqti-
kuli floba isevea dakavSirebuli Sesabamisi unar-Cvevebis gamomuSavebasTan, 
rogorc, magaliTad, msaxiobis ostatoba repeticiebTan. winamdebare sax-
elmZRvanelo swored praqtikuli unar-Cvevebis gamomuSavebasa da maT daxve-
wazea orientirebuli.

2. valdebulebiTi samarTlis unifikacia

a. unifikaciis sasargeblo da sawinaaRmdego argumentebi 
valdebulebiTi samarTali, rogorc adamianTa yoveldRiuri interesebis 

dakmayofilebasTan yvelaze axlos myofi dargi, aucileblad ganicdis bolo 
periodSi gansakuTrebiT daCqarebuli Zireuli cvlilebebis gavlenas. didi 
siswrafiT ganviTarebadi teqnologiuri da sxva procesebi pirdapir aisaxe-
ba im normebze, romlebic calkeuli subieqtebis mier nakisri valdebule-
bebis Sesrulebisa da socialuri mSvidobis garantad gvevlineba. erTi mxriv, 
xelSekrulebis Tavisuflebis realizaciis arnaxuli masStabi da meore mxriv, 
e.w. `susti mxareebis~ (ZiriTadad momxmareblebis) interesebis dacvis koor-
dinacia erT-erT aqtualur problemad rCeba. 

SedarebiTi samarTlis aRiarebuli principi, romlis Tanaxmadac marTl-
wesrigTa umravlesoba erTi da imave Sedegisaken stilurad gansxvavebuli 

valdebulebiT samarTals exeboda, 2001 wels iqna wardgenili iuridiul mecnierebaTa 
doqtoris samecniero xarisxis mosapoveblad. naSromis saTauria `qarTuli valdebule-
biTi samarTlis institutebi,~ Tumca, avtori termin `valdebulebis~ warmoSobasa da 
mis damkvidrebas qarTul samarTlebriv terminolgiaSi ar ikvlevs. ix. futkaraZe, qa-
rTuli valdebulebiTi samarTlis institutebi, dis., Tsu, 2001 (disertacia daculia 
iv. javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis 
biblioTekaSi). 
5 iv. javaxiSvili, qarTuli samarTlis istoria, tomi VII, 1984, gv. 309.
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gziT miiswrafvis, aseTi mniSvnelovani arasdros yofila. sxvadasxva regio-
nuli gaerTianebebi maqsimalurad cdiloben TavianTi wevri saxelmwifoebis 
mier SeTavazebul samarTlebriv normebs Soris arsebuli Seusabamobebisa da 
winaaRmdegobebis aRmofxvras. am mimarTulebiT gansakuTrebiT sainteresoa 
evrokavSiris saqmianoba, romelic samarTlis unifikaciis mimarTulebiT in-
tensiurad muSaobs. 

valdebulebiTi samarTlis unifikaciis idea erTmniSvnelovnad gaziare-
buli ar aris. es is SemTxvevaa, roca momxreebisa da mowinaaRmdegeebis sim-
ravlis mixedviT swori midgomis gamokveTa SeuZlebelia. cxadia, momxree-
bi yuradRebas amaxvileben marTlwesrigebs Soris arsebul sxvaobaze da am 
sxvaobas saerTaSoriso vaWrobis Semaferxeblad miiCneven. aseve bevrs sau-
broben iuridiuli momsaxurebis xarjebze, romelTa gaRebac biznesmenebs 
uwevT, vinaidan maTi iuristebi naklebad erkvevian sxva saxelmwifos samar-
Tlis labirinTebSi. unifikaciis mowinaaRmdegeebi, Tavis mxriv, mianiSneben 
im garemoebaze, rom es evrokavSiris mxridan gadaWarbebuli mzrunvelobis 
gamovlinebaa da rom komersantebi sulac ar wuwuneben samarTlebrivi gan-
sxvavebebis gamo, vinaidan am faqtors ar Tvlian maTi biznesis Semaferxe-
blad. unifikaciis mowinaaRmdegeTa azriT, maTi erT-erTi yvelaze xSirad 
gamoyenebuli argumentia xelSekrulebis Tavisuflebis principi, romelsac 
TiTqmis yvela civilizebuli saxelmwifos samarTali aRiarebs. miiCneven, 
rom imperatiuli normebis simcire, an gansazRvrul sferoebSi maTi saerTod 
ararseboba SesaZleblobas aZlevs kompaniebs xelSekrulebis identuri pro-
eqtebi warmatebiT gamoiyenon sxvadasxva saxelmwifoSi. amiT maT saSualeba 
eZlevaT Seamciron iuridiuli momsaxurebis xarjebi an sxva saxis barierebi, 
rac biznesis ganviTarebas win eRobeba. Semdegi argumenti, romelzec unifi-
kaciis mowinaaRmdegeebi arcTu usafuZvlod miuTiTeben, es aris unificire-
buli normebis sxvadasxva enaze Targmnis saWiroeba. saerTaSoriso praqti-
kaSi rTuli ar aris magaliTebis moSvelieba, Tu rogor Seicvala Targmanis 
dros iseTi Sinaarsobrivi detalebi, romlebsac SeuZliaT arsebiTi gavlena 
moaxdinon samarTlebriv Sedegebze. Ggarda amisa, mowinaaRmdegeebi aseve mi-
iCneven, rom evropuli saxelmwifoebis umravlesoba ar xasiaTdeba erTi da 
igive kulturuli, eTnikuri Tu socialuri mocemulobiT. Sesabamisad, naad-
revad Tvlian imis mtkicebas, rom evropis sxvadasxva nawils erTmaneTTan 
samarTlebrivi msgavseba ufro meti aqvs, vidre gansxvaveba.

unifikaciis aSkara momxreebTan da mowinaaRmdegeebTan erTad sakmaod 
arian kompromisuli variantis momxreebic. isini Tvlian, rom `evropis mod-
eluri kodeqsi~ unda iyos ara kategoriuli imperativi, aramed erT-erTi 
varianti, romelsac mxareebi Sexedulebisamebr airCeven, an romlis gamoyene-
bac saerTaSoriso kerZo samarTlis Sesabamisi normebis mixedviT moxdeba.6

Tavis mxriv, unifikaciis momxreebi ver uaryofen, rom garkveuli xarje-

6 Alpa, The Future of European Contract Law: Some Questions and Some Answers; in: The Future of European 
Contract Law, 2007, 4-5. 
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bi iuridiuli momsaxurebis Rirebulebis CaTvliT unifikaciis SemTxvevaSic 
iarsebebs. iTvaliswineben ra kulturul Taviseburebebsa da gansxvaveebebs, 
iuristebisa da ekonomistebis erTi jgufi gacilebiT ufro frTxili da de-
likaturi midgomis momxrea da acxadebs, rom saxelSekrulebo samarTlis 
`sruli paketis~ unifikacia aucilebeli ar aris da rom mxolod principul 
doneze arsebuli regulirebebis erTgvarovnebis miRweva sruliad sakmaris-
ia.7 erT-erT variantad ganixileba diferencirebuli (regulirebis ramden-
ime donis Semcveli) midgomac, Tumca aseTi regulirebis iniciatorebi da 
momxreebi TviTonve aRiareben am gzis sirTulesa da Tanmdev riskebs, romle-
bic praqtikaSi SeiZleba warmoiSvas.8

kidev erTi kiTxva, romelsac evropeli iuristebisa da ekonomistebisaT-
vis erTiani pasuxi ar aqvs, mdgomareobs im organos gansazRvris sirTuleSi, 
romelmac `evropuli saxelSekrulebo samarTali~ unda daamtkicos. evro-
puli Tanamegobrobis xelSekrulebis (European Community Treaty) 153-e muxli, 
romelic Tanamegobrobas uflebas aZlevs Tavis Tavze aiRos momxmarebelTa 
interesebis damcveli dokumentebis SemuSaveba, sakmarisad ar miiCneva. sax-
elSekrulebo samarTali urTierTobaTa gacilebiT farTo speqtrs aregu-
lirebs, vidre mxolod momxmarebelTa monawileobiT dadebuli garigebebia. 
garda amisa, iuristebs evropis kontinentidan, britaneli kolegebisagan gan-
sxvavebiT, termini `kodeqsi~ esmiT, rogorc gansakuTrebuli samarTlebrivi 
datvirTvis mqone normatiuli dokumenti, romelic didi kompromisis Sedegs 
unda warmoadgendes da gavlili unda hqodes evropuli konstitucionaliz-
mis saukeTeso tradiciebis Sesatyvisi yvela procedura.9

b. valdebulebiTi samarTlis unifikaciis cdebi 
valdebulebiTi samarTlis unifikaciis zogierTi Sedegi ukve saxezea, 

Tumca qvesaTauri `unifikaciis cdebi~ SemTxveviT ar aris SerCeuli. ama Tu 
im dokumentze momuSave komisiis saxelwodebaSi dafiqsirebuli ambiciuri 
miznebis miuxedavad (`evropuli samoqalaqo kodeqsis muSa jgufi~ (Study Group 
on European Civil Code) `evrokavSiris kerZo samarTlis kvlevis jgufi~ (Research 
Group in EC Private Law (Acquis Group), saubari universalur da yovlismomcvel 
Sedegebze jerjerobiT naadrevia.

TiTqmis 20 welia, rac evropaSi regularulad gamoicema samarTlis cno-
bili mkvlevarebisa da praqtikosebis statiebis krebuli, romelsac `evro-
puli samoqalaqo kodeqsis Sesaxeb~ (Towards a European Civil Code) ewodeba. ro-
gorc am krebulis meoTxe gamocemis winasityvaobaSia aRniSnuli, gamocemis 
ideis dabadebis momentSi, anu 1990-iani wlebis dasawyisSi, avtorTa umrav-
7 Alpa, The Future of European Contract Law: Some Questions and Some Answers; in: The Future of European 
Contract Law, 2007, 8. 
8 Müller-Graff, Closer Cooperation in European Community Contract Law; in: The Future of European Con-
tract Law, 2007, 105. 
9 Alpa, The Future of European Contract Law: Some Questions and Some Answers; in: The Future of European 
Contract Law, 2007, 9-10. 
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lesobas Znelad SeeZlo warmoedgina erTiani evropuli samoqalaqo kodeqsis 
realuroba, Tumca 2011 wlisaTvis saerTo da universaluri unifikaciisaken 
gadadgmuli mniSvnelovani nabijebi sadavo ar aris.10

b.a. gaerTianebuli erebis organizaciis roli valdebulebiTi samarTlis 
unifikaciaSi; gaeros 1980 wlis konvencia saqonlis saerTaSoriso nasyidobis 
xelSekrulebebis Sesaxeb (CISG)11

ernst rabelma Tavisi sayovelTaod cnobili „A draft of an International Law on 
Sales“ 1938 wels gamoaqveyna. am dros nacional-socialisturi reJimis mier 
mas wera da gamoqveyneba ukve akrZaluli hqonda.12 SedarebiTi samarTlis 
erT-erTi aRiarebuli mkvlevaris Rvawls ukvalod ar Cauvlia. misma naS-
romebma daamtkica, rom saxelSekrulebo samarTalSi SesaZlebelia moiZebnos 
iseTi universaluri principebi, romlebic samarTlis unifikacias SesaZleb-
els gaxdian. rabeli erTaderTi ar yofila, visac unifikaciis momavlis sje-
roda da misi ganxorcieleba axlo momavlis saqmed miaCnda. jer kidev 1930-
iani wlebis dasawyisSi romis kerZo samarTlis unifikaciis saerTaSoriso 
instituti (UNIDROIT) nasyidobis samarTlis erTgvarovnebis miRwevis prob-
lemebze iwyebs muSaobas. meore msoflio omma mniSvnelovnad Seaferxa proce-
sebi da saboloo Sedegis miRweva mxolod 1980 wlisaTvis moxerxda. am wels 
gaerTianebuli erebis organizaciam xelmowerisaTvis gamoaqveyna konvencia, 
romelic saqonlis saerTaSoriso nasyidobidan warmoSobil urTierTobebs 
aregulirebda. 

konvenciis Semqmnelebma Tanabrad mimarTes regulirebis sferos gansaz-
Rvris pozitiur da negatiur meTodebs. teqstSi detalurad aris miTiTe-
buli ras aregulirebs da ras ar aregulirebs mocemuli saerTaSoriso 
xelSekruleba. xelmomwer saxelmwifoebs ufleba aqvT garkveul SemTxvevebSi 
specialuri daTqmiT SezRudon konvenciis moqmedeba, Tumca, rogorc gaeros 
saerTaSoriso savaWro samarTlis komisiis mier SemuSavebuli araoficial-
uri komentaris avtorebi aRniSnaven, konvenciaze mierTebuli saxelmwifoe-
bis raodenobis zrdasTan erTad aseTi daTqmis gakeTeba racionalur azrs 
moklebuli xdeba. amave komentaris Tanaxmad, konvenciis Semqmnelebma miznad 
daisaxes SeeqmnaT axali saerTaSoriso ekonomikuri wesrigi, rac xazgasmulia 
konvenciis preambulaSic.13

10 Hartkamp/Hesselink/Hondius/Mak/Perron, Towards a European Civil Code, 4th Revised and Expanded 
Edition, 2011. 
11 2010 wlis seqtembris monacemebiT, konvenciaze mierTebuli iyo 76 saxelmwifo, rac sak-
maod STambeWdav cifrad unda CaiTvalos, Tu gaviTvaliswinebT im skepticizms, romelic 
konvenciaze muSaobis process mudam Tan sdevda. 
12 Utermark, Rechtsgeschichte und Rechtsvergleichung bei Ernst Rabel, 2005, 162.
13 Explanatory Note by the UNCITRAL Secretariat on the United Nations Convention on Contracts for the 
International Sale of Goods. CISG E-Book, New York, 2010. 
xelmisawvdomia: http://www.scotlawcom.gov.uk/law-reform-projects/contract-law-in-light-of-the-draft-
common-frame-of-reference-dcf/the-proposed-common-european-sales-law-useful-links/
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konvenciis teqsti dasawyisSive mijnavs erTmaneTisagan nasyidobis, nar-
dobisa da momsaxurebis xelSekrulebebs da miuTiTebs, rom konvenciis 
miznebisaTvis nasyidobad ar CaiTvleba mxareTa Soris SeTanxmebuli iseTi 
urTierToba, romlis Tanaxmadac, sagnis dasamzadeblad aucilebeli masa-
lebis mniSvnelovan nawils myidveli awvdis gamyidvels. 

teqstis farTo gagebiT interpretaciis gamosaricxad konvenciis me-4 
muxli pirdapir gansazRvravs, rom mocemuli normebi aregulireben mxolod 
myidvelsa da gamyidvels Soris urTierTobas da ar SeiZleba gamoyenebul 
iqnes iseTi sadavo sakiTxebis gadawyvetisas, rogoricaa mxareTa Soris ar-
sebuli xelSekrulebis namdvilobis an baTilobis samarTlebrivi Sedegebi. 
gaeros saerTaSoriso savaWro samarTlis komisiis komentatorebi damatebiT 
aRniSnaven, rom konvenciis moqmedeba ar vrceldeba aseve im zianze, romelic 
nebismier pirs SeiZleba miadges nasyidobis sagnis meSveobiT an misi gamoy-
enebiT.14

saqarTvelo konvencias 1994 wels SeuerTda.15

b.b. evrokavSiris roli valdebulebiTi samarTlis unifikaciis saqmeSi 
doqtrinaSi arsebuli winaaRmdegobebis miuxedavad, valdebulebiTi samar-

Tlis unifikacia evropaSi globaluri politikuri gadawyvetilebaa. wevri 
saxelmwifoebis samarTlebrivi normebis erTgvarovnebis miRwevis mizniT 
muSaoba intensiurad da Seuqcevadad mimdinareobs. 

erTgvarovani regulirebis kompromisuli variantis SemuSaveba xangrZli-
vi da winaaRmdegobebiT savse procesia, romelic nela, magram mainc pro-
gresulad miiwevs win. 2012 wlisaTvis am progresis ganmsazRvrel ramden-
ime dokumentze msjeloba ukve SesaZlebelia. aRsaniSnavia, rom unifikacia 
erTnairad ar exeba valdebulebiTi samarTlis yvela sferos. bolo 20 wlis 
ganmavlobaSi gansakuTrebiT aqtualuria saxelSekrulebo samarTlis univer-
saluri principebis dadgena da am principebis gaTvaliswinebiT regulirebis 
erTianobis uzrunvelyofa.

(1) evropuli saxelSekrulebo samarTlis principebi16

evrokavSiris muSaoba saxelSekrulebo samarTlis unifikaciis mimar-
TulebiT gansakuTrebulad intesiuri gaxda 1990-iani wlebidan. zogadad, es 
aTwleuli cnobilia, rogorc gardamtexi periodi evropuli Tanamegobro-
bis istoriaSi. Ees gardatexa saxelSekrulebo samarTalzec aisaxa da ole 
landos TavmjdomareobiT Seqmnilma evropuli saxelSekrulebo samarTlis 

14 Explanatory Note by the UNCITRAL Secretariat on the United Nations Convention on Contracts for the 
International  Sale of Goods, CISG E-Book, New York, 2010. 33. 
xelmisawvdomia: http://www.scotlawcom.gov.uk/law-reform-projects/contract-law-in-light-of-the-draft-
common-frame-of-reference-dcf/the-proposed-common-european-sales-law-useful-links/
15 konvenciis qarTuli Targmani xelmisawvdomia: http://nccl.ge/m/u/ck/files/CISG.pdf 
16 evropuli saxelSekrulebo samarTlis principebi qarTulad Targmna zurab WeWelaS-
vilma. ix. qarTuli kerZo samarTlis krebuli, 2002.
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komisiam (The Commission on European Contract Law) 1995 wels sajaro gaxada Ta-
visi pirveli Sedegebi. principebis ZiriTad daniSnulebad miCneul iqna maTi, 
rogorc saxelSekrulebo samarTalSi moqmedi zogadi wesebis (General Rules) 
gamoyeneba evrokavSiris masStabiT. kerZo samarTlis subieqtebs SesaZleblo-
ba miecaT moexdinaT am principebis inkorporireba xelSekrulebaSi, an gane-
sazRvraT isini, rogorc maTi xelSekrulebis mimarT gamosayenebeli samar-
Tali. evropel mosamarTleebs mieniWaT ufleba mieTiTebinaT principebze, 
Tu mxareTa SeTanxmebiT xelSekrulebis mimarT unda gamoyenebuliyo samar-
Tlis zogadi principebi, an lex mercatoria,17 an Tu mxareebs saerTod ar hqon-
daT arCeuli gamosayenebuli samarTali. landos komisiam Tavis principebs 
e.w. `Semvsebi~ funqciac mianiWa. maTi gamoyeneba rekomendebulad iTvleba im 
SemTxvevaSic, Tu xelSekruleba, an am xelSekrulebis mimarT gamosayenebeli 
samarTali saerTod ar aregulirebs sadavo sakiTxs. 

principebis avtorebi Seecadnen regulireba maqsimalurad moqnili yo-
filiyo. gansakuTrebuli yuradReba gamaxvilda keTilsindisierebisa (Good 
faith) da mxareebis mimarT samarTliani mopyrobis (Fair dealing) principebze. 
komisiam uari Tqva formalur midgomaze da xelSekrulebis dadeba nebis-
mieri formiT dasaSvebad miiCnia. calsaxad ganisazRvra, rom imperatiuli 
normebis dacvis pirobebSi xelSekrulebis arseboba SeiZleba dadasturdes 
nebismieri mtkicebulebiT, maT Soris, mowmis CvenebiTac. 

moyvanili magaliTebi cxadyofs, ramdenad frTxilia unifikaciis momxre-
Ta damokidebuleba maTdami, visac maTi Sromis Sedegi SeiZleba yoveldRiurad 
Seexos. cxadia, yovelTvis arsebobs riski, rom erTiani midgomisaken iZule-
bam ukureaqcia gamoiwvios. amitom iqna arCeuli e.w. soft law saxeliT cnobili 
midgoma, romelic mxareebs arafers avaldebulebs, mxolod sTavazobs maT 
regulirebis axal formebs da aZlevs SesaZleblobas TviTon Seafason misi 
avkargianoba. amis Semdeg dainteresebuli pirebi damoukideblad gadawyveten, 
surT Tu ara momavalSi msgavsi modeliT sargebloba. 

principebis meore da mesame nawilebi etapobrivad gamoqveynda Sesabamisad 
1999 da 2002 wels.

(2) kerZo samarTlis unifikaciis saerTaSoriso institutis mier saerTa-
Soriso komerciuli kontraqtebisavis SemuSavebuli principebi (The UNIDROIT 
Principles) 

kerZo samarTlis unifikaciis saerTaSoriso instituti, romelic romSi 
mdebareobs, erTgvarovani kerZo samarTlis Camoyalibebis saqmeSi erT-er-
Ti umniSvnelovanesi dawesebulebaa. landos komisiisagan gansxvavebiT, in-
stitutma miznad daisaxa aqcenti saerTaSoriso komerciul kontraqtebze 
gaekeTebina. 

1994 wels institutis mmarTvelTa sabWom pirvelad gamoaqveyna Tavisi 
principebi da iqve xazi gausva maTi gamoyenebis monitoringisa da Seswavlis 

17 lex mercatoria-s samarTlebrivi bunebisa da Sinaarsis Sesaxeb ix. qvemoT. 
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aucileblobas. ramdenime wlis Semdeg, komisiam muSaoba ganagrZo arsebuli 
modelis ara `gadasinjvis,~ aramed `srulyofis~ mizniT. muSaobaSi monawile-
obis misaRebad moiwvies ara mxolod is subieqtebi, vinc Tavdapirveli versi-
is SemuSavebaSi monawileobda, aramed yvela dainteresebuli organizacia Tu 
fizikuri piri, raTa maT sakuTari wvlili SeetanaT axali redaqciis gamo-
qveynebis saqmeSi. 

pirveli redaqciis gamoqveynebidan 10 wlis Semdeg dRis sinaTle ixila 
meore redaqciam. misive SemoqmedTa mtkicebiT, 2004 wlis versiam mxolod 
praqtikis Seswavlis Sedegebi gaiTvaliswina da arsebiTi cvlileba ar ganuc-
dia. 

dokumentze muSaobis Semdegi etapi 2010 wels dasrulda. arsebul redaq-
cias daemata ramdenime mniSvnelovani regulireba restituciisa da valdeb-
ulebebSi pirTa simravlis momwesrigebeli normebis CaTvliT. 

romis instituti, landos komisiis msgavsad, mis mier SemuSavebuli doku-
mentis sarekomendacio xasiaTs usvams xazs. principebis gamoyenebis areali 
mxolod kerZo samarTlis subieqtebis saqmianobis sferos ar gulisxmobs. 
insitituti aseve dasaSvebad miiCnevs maTze dayrdnobas rogorc lokalur, 
aseve saerTaSoriso sakanonmdeblo saqmianobaSi. miTiTebas aseTi SesaZle-
blobis arsebobis Sesaxeb dokumentis preambulaSi vxvdebiT. 

(3) The Draft Common Frame of Reference (DCFR) and Common Frame of Reference 
(CFR)18

am ori dokumentis avtorebi da komentatorebi erTxmad aRniSnaven, rom 
dasaxelebaTa msgavsebis miuxedavad, maTi funqcia, Sinaarsi da samarTlebri-
vi datvirTva absoluturad gansxvavebulia. pirveli (DCFR) saboloo versia 
2009 wels gamoqveynda da meorisagan (CFR) gansxvavebiT, warmoadgens akademi-
uri kvlevis Sedegebis saintereso kompilacias. (CFR) evropis Tanamegobrobis 
Sesabamisi organos mier miRebuli oficialuri dokumentia da gansazRvravs 
ZiriTad mimarTulebas (Common Frame) evropuli saxelSekrulebo samarTlis 
formirebisa da daxvewis sferoSi. 

(DCFR) avtorebi gansakuTrebiT usvamen xazs im garemoebas, rom doku-
menti Tavis aqtualobasa da mniSvnelobas ar dakargavs, miuxedavad imisa, 
Tu ra beds gaiziarebs msgavsi dasaxelebis mqone oficialuri aqti. (DCFR) 
Seiqmna `evropuli samoqalaqo kodeqsis muSa jgufisa~ (Study Group on European 
Civil Code) da `evrokavSiris kerZo samarTlis kvlevis jgufis~ (Research Group 
in EC Private Law (Acquis Group) erToblivi ZalisxmeviT, Tumca masSi aseve aisaxa 

18 unifikaciis am dokumentebis dasaxelebis qarTulad Targmna problemuria, zogadad, 
Frame of Reference saqmianobis ZiriTad mimarTulebas, kompetenciis ZiriTad sferos gu-
lisxmobs, Tumca qarTulad `saqmianobis saerTo da ZiriTadi mimarTuleba,~ rogorc do-
kumentis, saTauri araadekvaturad JRers. unda vaRiaroT, rom am SemTxvevaSic uZlurni 
varT, vipovoT misaRebi qarTuli Sesatyvisi ise, rom dedaazri ar daikargos. mzad varT, 
aRniSnul sakiTxTan dakavSirebuli nebismieri racionaluri SeniSvna miviRoT da gaviT-
valiswinoT.
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im praqtikosebisa da akademiuri wreebis warmomadgenelTa mosazrebebi, rom-
lebmac samuSao jgufebTan TanamSromlobis survili gamoTqves da TavianTi 
wvlili Seitanes saboloo versiis SemuSavebaSi. 

(DCFR) erTgvari Semajamebeli dokumentis funqcias atarebs da cdilobs 
gaaanalizos is gza, romelic evropam saxelSekrulebo samarTlis ZiriTadi 
principebis pirveli versiis gamoqveynebidan (1995 weli) 2009 wlamde gai-
ara. saqmianobis ZiriTadi mimarTulebis ganmsazRvreli dokumentis mizania 
im principebis, meTodologiis, modeluri normebisa da terminebis SemuSaveba 
da dazusteba, rac momavalSi unda gamoiyenon erTiani evropuli saxelSek-
rulebo samarTlis Seqmnis procesSi.19 araoficialuri xasiaTis miuxedavad, 
evrokavSiris oficialuri organoebi (magaliTad, evropuli komisia European 
Commission) Tvlian, rom am dokumentma mniSvnelovanwilad unda gansazRvros 
evropuli saxelSekrulebo samarTlis momavali. oficialurad damtkicebu-
li ZiriTadi mimarTuleba swored masze dayrdnobiT unda damuSavdes.20 aseTi 
maRali Sefasebis miuxedavad, evropaSi sul ufro xSirad ismis kritikuli 
mosazrebebic. kritikosebi miiCneven, rom dokumentis datvirTva wminda te-
qnikuri xasiaTisaa da mas ar SeuZlia uzrunvelyos erTiani evropuli sax-
elSekrulebo samarTlis gamartiveba, gamWvirvaloba da sicxade.21

(4) evropis komisiis 2010 wlis `mwvane publikacia~ (`Green Paper~) mewarmeebi-
sa da momxmareblebis urTierTobebis maregulirebeli saxelSekrulebo samar-
Tlis Sesaxeb 

2010 wels gamoqveynebul publikaciaSi kidev erTxel gaesva xazi erTiani 
evropuli saxelSekrulebo samarTlis Camoyalibebis aucileblobasa da sa-
momavlo gegmebs. evropis komisia sagangebod aRniSnavs, rom gansxvavebuli 
regulirebebis problema arsebobs ara mxolod mewarmeebisa da momxmare-
blebis, aramed Cveulebriv biznes urTierTobebSic, sadac orive mxare Tavis 
samewarmeo saqmianobis farglebSi debs xelSekrulebas. publikaciis gamo-
qveynebiT evrokomisiam oficialurad miiwvia diskusiisaTvis yvela daintere-
sebuli organizacia Tu wevri saxelmwifo da SesTavaza maT evropuli sax-
elSekrulebo samarTlis regulirebis iuridiul-teqnikuri TvalsazrisiT 
gansxvavebuli variantebi. SeTavazebul versiebs Soris gansakuTrebiT sain-
teresoa erTiani evropuli saxelSekrulebo samarTlisa da evropuli kodeq-
sis Seqmnis ideebi.22

19 Green Paper from the European Comission on policy options for progress towards a European Contract Law 
for Consumers and Businesses, 2. 
20 Sefton-Green, The DCFR A Technical or Political Toolbox? In: Somma, (Edit.) The Politics of the Draft 
Common Frame of Refernce, 2009, 41. 
21 Sefton-Green, The DCFR A Technical or Political Toolbox? In: Somma, (Edit.) The Politics of the Draft 
Common Frame of Refernce, 2009, 50. 
22 Green Paper from the European Comission on policy options for progress towards a European Contract Law 
for Consumers and Businesses, 10-11. 
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(5) evropis erTiani nasyidobis samarTlis regulireba 
2011 wlis oqtomberSi evropis komisiam gamoaqveyna rekomendacia erTiani 

evropuli nasyidobis samarTlis regulirebis Sesaxeb (Common Sales Law). ev-
rokavSiris wevri saxelmwifoebis mewarmeebs SesaZlebloba miecaT gamoiyenon 
axali regulireba, maT Soris, arsebuli nasyidobis urTierTobebis mowes-
rigebisaTvis. am dokuments win sakmaod vrceli samuSao procesi uZRoda. 
erT-erTi mniSvnelovani etapi iyo zemoaRniSnuli mwvane publikaciis gamo-
qveyneba. 2010 wlis Semdeg ramdenjerme moxda dokumentis proeqtis gansax-
ilvelad gamotana. evropis komisiam gamoaqveyna statistikuri monacemebi da 
xSirad dasmuli SekiTxvebis analizi. sagulisxmoa, rom evrokavSiris wevr 
saxelmwifoTa moqalaqeebisa (momxmareblebis) da mcire da saSualo biznesis 
mqone mewarmeebis mniSvnelovani nawili uars acxadebs Tavisi saxelmwifos 
farglebs gareT raimes yidvaze, vinaidan zustad ar aqvs warmodgenili is 
iuridiuli riskebi, rac aseT garigebas SeiZleba mohyves. Sesabamisad, ev-
roparlamentisa da evropis komisiis umTavresi amocanaa, msgavsi reguli-
rebebis SeTavazebiT, Tavidan iqnes acilebuli bazris aTvisebis barierebi 
mewarmeebisaTvis, xolo momxmareblebs mieceT ufro farTo SesaZlebloba, 
SeiZinon sasurveli produqti Tu saqoneli misi warmoebisa da gayidvis ad-
gilis miuxedavad. dokumentis amoqmedebasTan erTad aseve gamoqveynda 
eqspertTa jgufis daskvna, romelic Taviseburi gzamkvlevis rols asrulebs 
regulirebis efeqturi gamoyenebis saqmeSi.

*********************************
valdebulebiTi, gansakuTrebiT ki saxelSekrulebo samarTlis unifika-

cia sakmaod mZlavri tendenciis saxiT aris warmodgenili. es aris faqti, 
romelic miRebul da gaanalizebul unda iqnes imis miuxedavad, Tu rogo-
ria momxreTa da mowinaaRmdegeTa ricxvi an maTi argumentebi. samwuxarod, 
saqarTvelo jerjerobiT ar aris am procesebis monawile, rac, cxadia, ar 
gamoricxavs lokalur doneze im gamocdilebis gaziarebis SesaZleblobas, 
romelic evrokavSirma am mimarTulebiT daagrova.

g. momxmarebelTa uflebebi, rogorc valdebulebiTi samarTlis unifika-
ciis elementi 

im cvlilebebma, romelic sazogadoebrivma cxovrebam bolo ramdenime 
aTwleulis ganmavlobaSi ganicada, wamoWra kerZo samarTlSi erTxmad aRi-
arebuli principuli midgomebis gadaxedvis sakiTxi. Tu xelSekrulebis Tavi-
suflebis principis realizacia mxolod progresTan asocirdeboda, droTa 
ganmavlobaSi naTeli gaxda, rom erT-erT mxares, romelsac aqvs warmoebis 
saSualebebze, produqciis raodenobaze da mis fasebze kontroli, SeuZlia 
meore mxare iseT pirobebze daiTanxmos, romelic aSkarad SezRudavda am 
ukanasknelis kanonier uflebebsa da interesebs. magaliTad, Tu axali Tao-
bis kompiuterebis mwarmoebel erTaderT firmas miecema SesaZlebeloba, rom 
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xelSekrulebiT gamoricxos onlain Sesyidvis formiT SeZenili kompiuteris 
nivTobriv naklze Tavisi pasuxismgebloba im SemTxvevaSic ki, Tu damtkicdeba, 
rom nakli qarxnulia, maSin momxmarebeli dilemis winaSe aRmoCndeba: iyidos 
kompiuteri da Tavis Tavze aiRos es riski, an uari Tqvas sasurveli nivTis 
SeZenaze. am SemTxvevaSi arCevani arsebobs, Tumca isic unda vaRiaroT, rom 
es arCevani momxmareblis poziciidan samarTlianad ver CaiTvleba. Tu firma 
miuTiTebs xelSekrulebis Tavisuflebaze da daiwyebs mtkicebas, rom is ara-
vis avaldebulebs misi produqciis Sesyidvas da rom Sesyidvis pirobebs gamy-
idveli TviTon awesebs da myidvels SeuZlia daeTanxmos, an ar daeTanxmos am 
pirobebs da a.S. es midgoma formaluri TvalsazrisiT dasabuTebulad Cans. 
aseTi formaluri dasabuTeba zRudavs Cveulebrivi momxmareblis uflebas, 
isargeblos arsebuli sikeTeebiT Tanabar da aradiskriminaciul pirobebSi. 

es problema gansakuTrebiT aqtualuri gaxada evropuli globalizaciis 
daCqarebulma procesma. barierebisa da sazRvrebis aqamde arnaxulma niveli-
rebam mewarmeebs misca erTiani evropuli bazris aTvisebis unikaluri Sesa-
Zlebloba. meore mxriv, kidev ufro TvalSisacemi gaxda msxvili kompaniebis 
`eqspansiisagan~ Cveulebrivi, arainformirebuli, an cudad informirebuli 
momxmareblebis dacvis aucilebloba. 

evropis masStabiT momxmarebelTa mimarT Tanabari da aradiskriminaci-
uli garemos Seqmnaze muSaoba jer kidev 1980-iani wlebidan daiwyo. 1985 wels 
miRebuli direqtiva aregulirebda mewarmeebis mier momxmarebelTan dade-
bul iseT garigebebs, romelTa gaformebac xdeboda mewarmis savaWro punqtis 
(Business Premises) farglebs gareT. 

momxmarebelTa uflebebis detaluri samarTlebrivi regulireba aqtua-
luria ara mxolod evrokavSiris, aramed misi wevri saxelmwifoebis done-
zec. magaliTad, 2002 wels germaniaSi warmatebiT dasrulda valdebulebiTi 
samarTlis Zireuli reforma.23 am cvlilebebis Sedegad germanul samoqalaqo 
kodeqsSi pirvelad aisaxa momxmarebelTa uflebebisa da maTi specifikuri 
dacvis saSualebebi.24

onlain vaWrobisa da globaluri qselis ganviTarebam axali regulire-
bebis Seqmna ganapiroba.  bolo regulireba, romelic Seecada manamde arse-
bul direqtivebSi garkveuli koreqtivebis Setanasa da maT sistematizacias, 
2011 wels iqna miRebuli. 

2011 wlis direqtiva25 momxmarebelTa uflebebis dacvazea fokusirebuli, 
Tumca misi moqnili redaqcia ar zRudavs evorkavSiris wevr saxelmwifoebs 
gaavrcelon direqtivis moqmedeba iseT pirebzec (magaliTad, mcire mewar-
meebze), romlebic am regulirebis miznebisaTvis ar CaiTvlebian momxmare-
blebad. amiT evropis komisia da parlamenti cdilobs xeli Seuwyos regu-

23 Zimmermann, The New German Law of Obligations: Historical and Comparative Perspectives, 2005, 1.
24 Zimmermann, The New German Law of Obligations: Historical and Comparative Perspectives, 2005, 22. 
25 DIRECTIVE 2011/83/EU OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 25 October 
2011. xelmisawvdomia: http://www.eu-consumer-law.org/.
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lirebis gavrcelebas iseTi masStabiT, rac uzrunvelyofs momxmarebelTa 
uflebebis dacvis unificirebuli samarTlebrivi garemos formirebas.

momxmarebelTa uflebebze saubrisas gansakuTrebiT aqtualuria TviT 
`momxmareblisa~ da ̀ mewarmis~ legaluri definiciebi. evropuli direqtivebis 
umravlesoba, 1985 wlidan moyolebuli dRemde, yuradRebas ramdenime Ziri-
Tad niSanze amaxvilebs. momxmareblad unda CaiTvalos piri, romelic ar mo-
qmedebs sakuTari porfesiuli Tu samewarmeo interesebidan gamomdinare da 
romelic garigebas debs upiratesad Tavisi piradi moTxovnilebebis dasak-
mayofilebad.26 sxvadasxva konteqstidan gamomdinare, SesaZlebelia ama Tu im 
aqtSi mocemuli iyos momxmareblis ufro vrceli an gacilebiT Sekvecili 
ganmarteba, Tumca es ori ZiriTadi niSani: 1. moqmedeba sakuTari samewarmeo 
Tu sxva profesiuli saqmianobis miRma; 2. piradi moTxovnilebebis dakmayo-
filebis mizani, momxmareblis cnebis umTavres aspeqtebad unda miviCnioT. 
damatebiT unda aRiniSnos, rom momxmareblad upiratesad fizikuri pirebi 
ganixilebian, rasac direqtivaTa umravlesobac eTanxmeba.27

momxmareblis, rogorc specialuri samarTlebrivi dacvis Rirsi subi-
eqtis gamoCenam saxelSekrulebo samarTalSi garkveuli sirTuleebic war-
moSva. gamodis, rom samarTlebrivi dacvis xarisxi imazea damokidebuli, Tu 
ramdenad SeiZleba konkretuli piri momxmareblad iqnes ganxiluli.28 zoga-
dad, momxmarebelTa uflebebis dacvis samarTalma udidesi gavlena moax-
dina saxelSekrulebo samarTalze da SeiZleba iTqvas, rom Secvala kidec 
misi buneba. evropaSi gamoyofen ramdenime ZiriTad niSan-Tvisebas, romelic 
momxmarebelTa uflebebis dacvas, rogorc saxelSekrulebo dacvis erT-
erT umniSvnelovanes elements axasiaTebs. pirvel rigSi unda aRiniSnos im-
peratiuli normebis simravle, rac aqamde saxelSekrulebo samarTlisaTvis 
naklebad damaxasiaTeblad iTvleboda.  meore da aranakleb mniSvnelovani 
aspeqtia dacvis saSualebebis kategorizeba, anu maTi mimarTva mxolod erTi 
konkretuli kategoriis urTierTobebze.  am normebis mesame damaxasiaTe-
beli Tvisebaa maTi unificirebuli xasiaTi. miuxedavad detalebSi sxvaobisa, 
momxmarebelTa dacvis konceptualuri idea erTnairia, rasac momxmareblis 
met-naklebad unificirebuli cnebis arsebobac adasturebs. dabolos, momx-
marebelTa xelSekrulebebis maregulirebeli normebi upiratesad lokalur 
doneze operirebisaTvis aris Seqmnili. am niSniT isini ar iziareben saxelSek-
rulebo samarTlis delokalizaciisa da transnacionalizaciis tendencias.29 
evropis kavSiris mcdeloba, moaxdinos saxelSekrulebo, gansakuTrebiT ki 
nasyidobis samarTlis unifikacia, swored zemoaRniSnuli faqtoriT aris 
ganpirobebuli. evropuli bazris `transnacionalizacias~ aferxebs is gare-
26 http://www.eu-consumer-law.org/consumerstudy_part3a_en.pdf.
27 http://www.eu-consumer-law.org/consumerstudy_part3a_en.pdf.
28 Hesselink, European Contract Law: A Matter of Consumer Protection, Citizenship, or Jusitce, in: Vettory, 
Remedies in Contract, the Common Rules for a Europhean Law, 2008, 108. 
29 Hesselink, European Contract Law: A Matter of Consumer Protection, Citizenship, or Jusitce, in: Vettory, 
Remedies in Contract, the Common Rules for a Europhean Law, 2008, 110-111. 
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moeba, rom momxmarebeli, romelic erT-erT wevr saxelmwifoSi cxovrobs, 
naklebad interesdeba meoreSi Seqmnili produqtis SeZeniT, radgan amaSi 
garkveul iuridiul riskebs xedavs. gasaRebis bazrad SerCeuli saxelmwi-
fos samarTlebrivi specifikis arcodna aseve did sirTuleebs uqmnis mimwo-
debelsac da aiZulebs mas uari Tqvas axali bazrebis aTvisebaze.30 evropaSi 
fiqroben, rom mTeli kontinentisaTvis saerTo nasyidobis samarTali (The 
European Common Sales Law) gadaWris momxmareblebTan dakavSirebuli urTier-
Tobebis `karCaketilobis~ problemas. 

momxmarebelTa dacvaze orientirebuli normebi mimarTulia mxolod 
konkretul specialur subieqtze. es ganapirobebs maT koncentracias iseT 
viwro interesebze, rogoricaa arCevanis arseboba da konkurentuli fasebis 
garantirebuloba.31 ZiriTadad es ori interesi gansazRvravs momxmareblis 
arCevans romeliRac konkretuli mimwodeblis sasargeblod. miTiTebuli in-
teresebidan Tundac erTi maTganis ugulebelyofa ukve niSnavs momxmareblis 
araTanabar da diskriminaciul pirobebSi Cayenebas. 

saxelSekrulebo samarTlis am axali tendenciis specifika imaSi mdgo-
mareobs, rom uflebebis dacva TiTqmis gamoricxulia Tavad momxmarebelTa 
aqtiurobis gareSe. amitom evropis kavSiri gaTvlas informirebul da Tavis 
uflebebSi garkveul momxmarebelze akeTebs. permanentuli xasiaTi aqvs momx-
marebelTa uflebebTan dakavSirebul kampanias, romlis mizanicaa daexmaros 
evrokavSiris moqalaqeebs gaerkvnen TavianT uflebebSi da gamoiyenon dacvis is 
meqanizmebi, romelTa Seqmnasa da daxvewaze muSaobam uwyveti porcesis saxe miiRo.

d. valdebulebiTi samarTlis `gankerZoeba~32 da globalizacia 
sayovelTaod aRiarebuli kliSe, romlis Tanaxmadac samarTlebrivi regu-

lirebis meqanizmi da sadaveebi saxelmwifos eqskluziur uflebas warmoad-
gens, arsebiT cvlilebas ganicdis. es tendencia met-naklebad SesamCnevia ro-
gorc kerZo, aseve sajaro samarTlis sferoSic ki.33

30 Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on a Com-
mon European Sales Law. xelmisawvdomia: http://www.scotlawcom.gov.uk/law-reform-projects/contract-
law-in-light-of-the-draft-common-frame-of-reference-dcf/the-proposed-common-european-sales-law-useful-
links/.
31 Hesselink, European Contract Law: A Matter of Consumer Protection, Citizenship, or Jusitce, in: Vettory, 
Remedies in Contract, the Common Rules for a Europhean Law, 2008, 110-111. 
32 terminSi `gankerZoeba~ moiazreba regulirebis meqanizmebis SemuSavebasa da ganxor-
cielebaSi saxelmwifos rolis mkveTri Semcireba. am procesis amsaxveli germanuli ter-
mini (“Entstaatlichung”) zustad asaxavs procesis arss. amave dros, pirdapiri qarTuli Targ-
mani `gansaxelmwifoebrioba~ SeiZleba damabneveli iyos. miuxedavad imisa, rom termini 
`gankerZoeba~ ase Tu ise gamoxatavs sityvis ZiriTad mniSvnelobas, ukeTesi Sesatyvisis 
dadgenis mizniT Zieba dasrulebulad ar unda CaiTvalos. avtorebi siamovnebiT miiRe-
ben da Semdgomi gamocemisaTvis gaiTvaliswineben nebismier SemoTavazebas aRniSnulTan 
dakavSirebiT.
33 Zimmermann, (Hrsg), Globalisierung und Entstaatlichung des Rechts, Bd I, 2008. 
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samarTlis normaTa formirebisa da gamoyenebis procesSi kerZo subi-
eqtebis monawileoba SeiZleba Tanamedrove kerZo samarTlis erT-erT udides 
gamowvevad CaiTvalos. aRniSnulis yvelaze naTel dadasturebad miiCneva sx-
vadasxva dros sxvadasxva organizaciis mier SemuSavebuli samarTlis princi-
pebi, korporaciuli marTvis kodeqsebi, rekomendaciebi da a.S.

calkeul saxelmwifoebTan naklebad dakavSirebuli organizaciebisa da 
maT mier SemuSavebuli `kerZo kanonmdeblobis~ roli ganuzomlad didia 
axali da uaxlesi dargebis ganviTarebaSi (rogoricaa, magaliTad, sportis 
samarTali, internet samarTali).34

Tu gaviTvaliswinebT, rom yovelive axali kargad daviwyebuli Zvelia, 
isic unda vaRiaroT, rom e.w. `arasaxelmwifo samarTlis~ idea novatoruli 
sulac ar aris. magaliTad, germanul doqtrinaSi am Temaze msjeloba gvxdeba 
samarTlis sociologiis problemebisadmi miZRvnil monografiaSi, romelic 
1913 wels gamoica.35

Tu mxedvelobaSi miviRebT im garemoebas, rom CamoTvlili dargebis um-
ravlesoba sportisa da internetis samarTlis CaTvliT klasikuri valde-
bulebiT-samarTlebrivi kategoriebiT (xelSekruleba, ziani, brali da a.S.) 
operirebs, naTeli gaxdeba, rom am uaRresad praqtikuli dargis uZvelesi 
formulebi axali SinaarsiT gamdidrda. amave dros, cvlileba mxolod amiT 
ar Semoifargla da is regulirebis teqnikas, meTodologiasa da procedura-
sac ki Seexo. Tu regulireba, pirvel rigSi, kanonSemoqmedebiT process an 
ukidures SemTxvevaSi sasamarTlo praqtikas gulisxmobda, misi Tanamedrove 
gageba gacilebiT rTuli da diferencirebuli gaxda. 

daskvnis saxiT SeZleba iTqvas, rom iuristebis axali Taoba sakmaod sain-
tereso procesis momswrea. rogorc wesi, ase xdeba xolme: `Cveulebebma, rw-
menam an ubralod saWiroebam uxsovar warsulSi martivi normis an formulis 
warmoSoba ganapiroba. saukuneTa ganmavlobaSi Cveuleba, saWiroba Tu rwmena 
qreba, norma ki agrZelebs cxovrebas. Tavdapirveli mizezi, ramac normis 
warmoSoba ganapiroba daviwyebulia, amitom adamianebi cdiloben daadginon, 
rogori unda iyos normis ganmarteba arsebuli realobis gaTvaliswinebiT. 
am dros xdeba garkveuli midgomis Camoyalibeba da norma axal sicocxles 
iZens. Zveli forma gardaisaxeba axal SinaarsSi da droTa ganmavlobaSi TviT 
formac ki ganicdis cvlilebas, raTa ukeT ̀ moergos~ im Sinarss, romelic mas 
mianiWes~.36

34 Vorwort in: Zimmermann, (Hrsg), Globalisierung und Entstaatlichung des Rechts, Bd II, Nichtstaatliches 
Privatrecht Geltung und Genese, 2008, V. 
35 Reimann, Die Entstaatlichung des Rechts und die Rechtsvergleichung, in: Zimmermann, (Hrsg.), Global-
isierung und Entstaatlichung des Rechts, Bd II, Nichtstaatliches Privatrecht Geltung und Genese, 2008, 1. 
36 Robertson , Introduction: Goals, Rights and Obligations, in: Robertson/ Hang Wu (Editors), The goals of 
private law, 2009, 2.
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3. valdebulebiTi samarTlis adgili samarTlis sistemaSi

samarTlis dargebad dayofa Teoriuli sakiTxia da xels uwyobs mis ukeT 
Seswavlasa da sistemurad gaazrebis gamartivebas. aseTi dayofa pirobiTia, 
radgan Teoriuladac ki SeuZlebelia warmovidginoT normatiuli aqti, ro-
melic mxolod erT romelime dargs meoresTan kavSiris gareSe miekuTvneba. 
magaliTad, valdebulebiTi samarTlis maregulirebeli normebi SeiZleba 
Seicavdes sanivTo-samarTlebriv elementebs da, piriqiT, sanivTo uflebebis 
ganxorcieleba valdebulebiT-samarTlebrivi konstruqciebis (magaliTad, 
xelSekrulebis) gareSe SeuZlebelia.37

cxadia, es ar niSnavs, rom dargebad dayofis ideas praqtikuli datvirTva 
ar gaaCnia. magaliTad, sajaro da kerZo samarTlad moqmedi normebis kla-
sifikacias udidesi praqtikuli mniSvneloba aqvs kontinentur-evropuli 
samarTlebrivi tradiciis mqone marTlwesrigisaTvis. es dayofa regulirebis 
meTodebze, mxareTa Soris mtkicebis tvirTis ganawilebaze, samarTlebrivi 
normis, an normaTa jgufis miznebze da sxva principul sakiTxebze aisaxeba. 

kerZo samarTlis miznebze saubrisas ramdenime dones gamoyofen. up-
irveles yovlisa, calke ganixileba kerZo samarTali, rogorc erTi mTliano-
ba da misi miznebi. garda amisa, aucileblad aris miCneuli kerZo samarTal-
Si Semavali TiToeuli miznis identificireba. dabolos, anglo-amerikuli 
samarTlis tradicia misaRebad miiCnevs calkeuli normebis miznebze saubars. 
iTvleba, rom swored calkeuli normebi da maTi gankerZoebuli miznebi ax-
dens gavlenas samarTlis doqtrinisa da praqtikis ganviTarebaze.38

samarTlis erTiani sistemis sajaro da kerZo samarTlad dayofis ideisa 
da qarTuli samoqalaqo kodeqsis agebis pandeqtur sistemasTan msgavsebis 
gaTvaliswinebiT39 SegviZlia vamtkicoT, rom valdebulebiT samarTals am 
sistemaSi erT-erTi centraluri adgili uWiravs rogorc pirdapiri, aseve 
gadataniTi mniSvnelobiT. is samoqalaqo urTierTobaTa regulirebis `cen-
trSia~ da erTi mxriv, `esazRvreba~ samoqalaqo samarTlis zogad nawilsa da 
sanivTo samarTals, xolo, meore mxriv, saojaxo da memkvidreobiT samarTals.

germanuli samoqalaqo sjuldebis recefciisas qarTvelma kanonmdebelma 
mcire koreqtivebi Seitana kodeqsis sistemaSi da valdebulebiTi samarTlis 
wigni sanivTo samarTlis Semdeg moaTavsa. germanul samoqalaqo kanonTa wign-
Si piriqiTaa _ sanivTo samarTali mosdevs valdebulebiTi urTierTobebis 
regulirebas. 

amave dros, valdebulebiTi samarTali moqmedebs, rogorc ganzogadebu-

37 Gernhuber, Das Schuldverhältnis, Begründung und Änderung Pflichten und Strukturen Drittwirkungen, 
1989, 2. 
38 Robertson , Introduction: Goals, Rights and Obligations, in: Robertson/Hang Wu (Editors), The goals of 
private law, 2009, 2. 
39 aRniSnulTan dakavSirebiT ix. Wanturia, Sesavali samoqalaqo samarTlis zogad nawil-
Si, 1997. 
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li, universaluri regulireba samarTlis im dargebisaTvis, romlebic axa-
li sazogadoebrivi urTierTobebis gaCenasTan erTad ibadebian. aRniSnulis 
saukeTeso dadasturebaa sportisa da satelekomunikacio samarTali, romle-
bic mTlianad efuZnebian valdebulebiTi samarTlis ZiriTad principebsa da 
debulebebs, iyeneben am ukanasknelis mier damuSavebul cnebebs, kategoriebsa 
da terminologias da axali SinaarsiT amdidreben maT. 

valdebulebiT samarTals uSualo da organuli kavSiri aqvs sakorpora-
cio samarTalTan da saerTaSoriso kerZo samarTalTan. pirveli aseve ux-
vad iyenebs valdebulebiT-samarTlebriv meqanizmebs Tavisi miznebis misaRw-
evad, xolo meore valdebulebiTi samarTlis erTgvarovnebas uzrunvelyofs. 
aRniSnulis naTeli dadasturebaa e.w. `romi erTi~ (Rom I)40 da `romi ori~ 
(Rom II)41 regulirebebi evrokavSiris samarTalSi, romelTa meSveobiTac ganx-
orcielda saxelSekrulebo da arasaxelSekrulebo valdebulebebTan dakav-
Sirebuli koliziuri normebis unifikacia. 

valdebulebiTi samarTali, Tavis mxriv, emyareba samoqalaqo samarTlis 
zogad nawilSi mocemul regulirebebs da masTan erTad warmoadgens Tavise-
bur Sesavals mTeli kerZo samarTlisaTvis, romelic Zalian swrafad mdi-
drdeba axali normebiTa da institutebiT. 

saqarTvelos Sromis kodeqsis pirvelive muxlSi dafiqsirebuli miTiTeba 
samoqalaqo kodeqsze pirdapir adasturebs am dargis `saxelSekrulebo war-
momavlobas~ da valdebulebiT samarTalTan mWidro kavSiris arsebobas us-
vams xazs. 

saxelmZRvanelos mizani ar aris samarTlis yvela dargis CamoTvla, 
romelsac raime kavSiri aqvs valdebulebiT samarTalTan. moyvanili magaliTe-
bi savsebiT sakmarisia warmodgenis Sesaqmnelad, Tu ramdenad mniSvnelovania 
valdebulebiTi samarTali da misi regulirebis sfero samarTlis sistemis 
erTianobisa da misi efeqturi funqcionirebis uzrunvelyofisaTvis.

40 REGULATION (EC) No 593/2008 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCILof 17 
June 2008 on the law applicable to contractual obligations (Rome I). 
xelmisawvdomia: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:177:0006:0006:en:P
DF.
41 REGULATION (EC) No 864/2007 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 11 
July 2007 on the law applicable to non-contractual obligations (Rome II). 
xelmisawvdomia: http://eulex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2007:199:0040:0049:EN:P
DF.
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II. valdebuleba, rogorc urTierTobis warmoSobisa da 

regulirebis ZiriTadi elementi

1. valdebulebis cneba

a. valdebulebis samarTlebrivi Sinaarsi 
qarTuli samarTali iseve, rogorc evropis kontinentze moqmed marTl-

wesrigTa umravlesoba, winaswar Camoyalibebuli iuridiuli cnebebiT operi-
rebs. swored aseTi cnebebi iZleva konkretuli urTierTobebis regulirebi-
sTvis aucilebeli universaluri formulebis Seqmnis SesaZleblobas. 

SeiZleba Tavisuflad iTqvas, rom qarTuli kerZo samarTlis cnebaTa 
sistemaSi valdebulebas erT-erTi centraluri adgili uWiravs. `valde-
bulebis ZaliT kreditori uflebamoslia mosTxovos movales raime moq-
medebis Sesruleba. Sesruleba SeiZleba gamoixatos moqmedebisagan Tavis Se-
kavebaSic~ (316). es sakmaod lakoniuri formulireba warmoadgens qarTuli 
kerZo samarTlis safuZvels, romelzec araerTi umniSvnelovanesi reguli-
rebaa daSenebuli. 

valdebulebis SinaarsSi ori ZiriTad elementi _ erTi piris ufleba 
moiTxovos Sesruleba da meore piris Sesabamisi movaleoba Seasrulos _ jer 
kidev romis samarTlis droidan aris ZalaSi da dRemde gansakuTrebuli cv-
lileba ar ganucdia. movalis (laT. Debitor) mier Sesrulebis ganxorcieleba 
ganviTarebul romis samarTalSi valdebulebis arsebiT elementad ganixile-
boda.42 valdebulebiT urTierTobebSi mxareebi garkveuli miznebis misaRw-
evad, sakuTari survilebis dasakmayofileblad Sedian. maTTvis sasurveli 
Sedegis dadgoma mxolod SesrulebiT SeiZleba. Sesrulebis cnebas valdeb-
ulebis SinaarsisaTvis imdenad didi mniSvneloba aqvs, rom zogjer TiToeuli 
marTlwesrigis SigniT e.w. `Sesrulebis wesrigis~43 arsebobazec ki miuTiTe-
ben. Sesrulebis, rogorc samarTlebrivi kategoriis struqturaSi gamoyofen 
ZiriTadi da damokidebuli Sesrulebis cnebebs. pirveli damoukideblad ar-
sebobs da mis mier samarTlebrivi Sedegebis warmoSoba meoreze damokidebu-
li ar aris. Tavis mxriv, es ukanaskneli (damokidebuli Sesruleba) pirvelis 
safuZvelzea aRmocenebuli da mis gareSe ar arsebobs. magaliTad, gamyidve-
lis valdebuleba, myidvels nivTi saTanadod SefuTuli gadasces, damokide-
bulia nivTis gadacemis valdebulebaze, romelic am SemTxvevaSi ZiriTadia. 
Tu ZiriTadi valdebulebis Sesruleba saxeze ar gveqneba (Tu gamyidveli 
ar gadascems myidvels nivTs), saR azrsa da samarTlebriv logikas mokle-
buli saubari damokidebulia Sesrulebis (nivTis saTanado SefuTvis) ganx-

42 Zimmermann, The Law of Obligations: Roman Foundations of the Civilian Tradition, 1996, 6. 
43 Gernhuber, Das Schuldverhältnis, Begründung und Änderung Pflichten und Strukturen Drittwirkungen, 
1989, 2. 



35

saxelSekrulebo  samarTali

orcielebaze.44 es klasifikacia Teoriuli mniSvnelobisaa da valdebulebis 
Sinaarisis ukeTesad aRqmasa da gagebas emsaxureba. 

rodesac saubaria valdebulebiT urTierTobaze, SesaZloa igulisx-
mebodes urTierToba rogorc viwro, aseve farTo gagebiT. viwro gagebiT, 
valdebulebiTi urTierToba moicavs konkretuli safuZvliT (magaliTad, 
xelSekrulebiT) warmoSobili valdebulebis samarTlebriv Sinaarss, im 
konkretul uflebebsa da movaleobebs, rac mxareebs erTmaneTis mimarT Sei-
Zleba gaaCndeT (magaliTad, myidvelis ufleba, moiTxovos nivTobrivi naklis 
mqone nivTis Secvla an fasis Semcireba da a.S.). farTo gagebiT, valdeb-
ulebiTi urTierTobis qveS moiazreba samarTlebriv konstruqciaTa mTeli 
sistema, romelic uzrunvelyofs valdebulebis Sesrulebas, xolo misi 
Seusruleblobis SemTxvevaSi - damrRvevi piris mimarT adekvaturi sanqciis 
gamoyenebas.45 praqtikuli TvalsazrisiT, gacilebiT xSiria valdebulebiTi 
urTierTobis cnebis viwro gagebiT gamoyeneba, vinaidan mxareebs, maT war-
momadgenlebsa da sasamarTlos konkretuli uflebebi, interesebi da maTi 
adekvaturi samarTlebrivi dacva ufro metad ainteresebT, vidre Teoriuli 
konstruqciebi. 

valdebulebis cnebis praqtikuli daniSnuleba ar amoiwureba mxareebisaT-
vis garkveuli uflebebisa da movaleobebis miniWebasa Tu dakisrebaSi. misi, 
rogorc samarTlebrivi institutis realizacia samarTlebrivi dacviT aris 
garantirebuli. Kkreditors ara mxolod ufleba aqvs mosTxovos movales 
Sesruleba, aramed uflebamosilia am Sesrulebis uzrunvelsayofad gamoi-
yenos Sesabamisi samarTlebrivi meqanizmebi sasamarTlosaTvis mimarTvis, 
darRveuli uflebis dacvis moTxovnisa da iZulebiTi aRsrulebis CaTvliT. 
amgvarad, valdebulebis cneba erTianobaSi iseve, rogorc misi calkeuli el-
ementebi, samoqalaqo brunvis stabilurobisa da misi efeqturi funqcioni-
rebis garants warmoadgens. rogorc kanonmdebeli miuTiTebs, is, rac nebayo-
flobiT ar sruldeba arakeTilsindisieri mxaris mier, SeiZleba Sesruldes 
`valdebulebis ZaliT~. 

valdebulebis Sinaarss mniSvnelovanwilad gansazRvravs misi fardobi-
Ti xasiaTi. fardobiToba valdebulebiT gaTvaliswinebuli samarTlebrivi 
Sedegebis mxolod mis monawileebze gavrcelebaSi gamoixateba. magaliTad, 
or pirs Soris arsebuli xelSekruleba uflebebsa da movaleobebs mxolod 
am pirebisaTvis warmoSobs. im SemTxvevaSic ki, rodesac xelSekruleba mesa-
me piris sasargeblod ideba, valdebulebis moqmedebis farglebi mxolod 
mis monawileebze vrceldeba im pirobiT, rom mesame piric valdebulebis 
monawiled ganixileba. valdebulebis fardobiTi xasiaTi upirispirdeba sa-
nivTo - samarTlebrivi urTierTobebis absolutur bunebas. es ukanaskneli 
gulisxmobs erTi piris uflebas, moiTxovos sakuTari uflebebisa da intere-

44 Gernhuber, Das Schuldverhältnis, Begründung und Änderung Pflichten und Strukturen Drittwirkungen, 
1989, 18.
45 MüKo-Ernst, BGB 6 Auflage, 2012, Einleitung, Rn.10.
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sebis dacva ukanono xelyofisagan. am uflebas Seesabameba pirTa ganusaz-
Rvreuli wris valdebuleba, Tavi Seikavon uflebis darRvevisagan. magali-
Tad, sakuTrebis ufleba imanenturad gulisxmobs mesakuTris uflebas, ar 
dauSvas nebismieri mesame piris mxridan sakuTrebiT sargeblobis xelSeSla. 
es ufleba mimarTulia pirTa ganusazRvreli wrisaken. am wreSi Semavali yvela 
subieqti valdebulia pativi sces mesakuTris uflebebs da ar xelyos isini.

b. gansakuTrebuli gulisxmierebis valdebuleba
`Good Faith is not the highest norm of contact law or even of private lawbut no norm 

at all, and is merely the mouthpiece through which the new rules speak, or the cradle, 
where new rules are born. What the judge really does when he applies good faith is to 
create new rules.~

Martijn W. Hesselink

`gansakuTrebuli gulisxmierebis valdebuleba ar aris saxelSekrulebo 
samarTlis an Tundac kerZo samarTlis norma. es norma saerTod ar aris. es aris 
Taviseburi `xmis gamaZlierebeli,~ romliTac axali normebi iwyeben `saubars~ 
an sawyisi, sadac axali normebi ibadebian. is, rasac mosamarTle gansakuTreb-
uli gulisxmierebis valdebulebaze miTiTebisas akeTebs, faqtobrivad axali 
normis Seqmnaa~.

martin v. heselinki

gansakuTrebuli gulisxmierebis valdebuleba civilizebuli samyaros 
samarTlis umniSvnelovanesi principia. qarTuli samoqalaqo kodeqsi aseve 
iziarebs am midgomas da adgens, rom `Tavisi Sinaarsisa da xasiaTis gaTval-
iswinebiT valdebuleba SeiZleba yovel mxares akisrebdes meore mxaris ufle-
bebisa da qonebisadmi gansakuTrebul gulisxmierebas~.

inglisurma samarTlamac ki, romelic cnobili ar aris Tavisi midrekile-
biT universaluri formulebis sakanonmdeblo regulirebisaken, bolo peri-
odSi kanoniT ganamtkica gansakuTrebuli gulisxmierebis valdebuleba.

gansakuTrebuli gulisxmierebis valdebulebis Sinaarsis detalizaci-
is mizniT miRebulia misi klasifikacia subieqturi da obieqturi gulisx-
mierebis valdebulebad (Subjective and Objective Good Faith). pirveli gulisxmobs 
piris subieqtur ganwyobasa da damokidebulebas (subjective state of mind), miuxe-
davad imisa, iyo Tu ara misTvis cnobili samarTlebrivad mniSvnelovani gare-
moebebis Sesaxeb. obieqturi gulisxmiereba gulisxmobs obieqtur standarts, 
romlis dacvac mxareebs moeTxovebaT kanonis an maT Soris arsebuli SeTanx-
mebis (garigebis, xelSekrulebis) Sesabamisad.46

evropis kontinentis samarTlebrivi tradicia gansakuTrebuli gulisx-
mierebis valdebulebas uflebis borotad gamoyenebas upirispirebs. nebis-
mieri piri valdebulia gansakuTrebuli gulisxmierebiT moekidos valdeb-

46 Hesselink, The Concept of Good Faith, in: Hartkamp/Hesselink/Hondius/Mak/Perron/ Towards a European 
Civil Code, 4th Revised and Expanded Edition, 2011, 619-620. 
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ulebis Sesrulebas da piriqiT, samarTlebrivi dacvis Rirsad ar miiCneva 
piri, romelic uflebis realizacias mxolod im mizniT ganaxorcielebs, rom 
amiT ziani miadges sxva. (Sead., 316 II da 115, germaniis samoqalaqo sjuldebis 
242-e muxli, Sveicariis samoqalaqo kodeqsis me-2 muxli).

gansakuTrebuli gulisxmierebis valdebuleba ar miekuTvneba `wminda 
samarTlebriv~ principTa kategorias. ufro swori iqneba Tu vityviT, rom 
es aris minimaluri moraluri da eTikuri standarti samarTalSi, romlis 
dacvac aucilebelia samarTlis miznis misaRwevad.47

ramdenad abstraqtulicaa gansakuTrebuli gulisxmierebis valdebuleba, 
imdenad individualuri da ganumeorebelia misi yoveli ganmarteba. amitom mi-
iCneva, rom am valdebulebasTan dakavSirebuli sasamarTlo gadawyvetilebis 
precedentad da saxelmZRvanelod gamoyeneba garkveuli riskebis Semcvelia. 
gansakuTrebuli gulisxmierebis valdebuleba yovel konkretul SemTxvevaSi 
`Tavidan ibadeba~ da iZens im mniSvnelobas, romelic samarTlis miznis miRw-
evas saukeTeso saSualebiTa da gzebiT ganapirobebs. ramdenad mdidaric ar 
unda iyos am abstraqtuli danawesis konkretizaciaze orientirebuli sa-
samarTlo praqtika, mainc SeuZlebeli (da saR azrs moklebuli) iqneba mkve-
Trad gamoxatul da gansazRvrul principebamde misi dayvana. gansakuTrebu-
li gulisxmierebis valdebuleba yovelTvis darCeba e.w ̀ Ria normad,~ romlis 
ZiriTadi datvirTva samarTlis moqnilobisa da adaptaciis unaris uzrunve-
lyofa iqneba.48

praqtikisa da doqtrinis analizis safuZvelze SeiZleba gansakuTrebu-
li gulisxmierebis valdebulebis ramdenime funqcia gamoiyos: ganmartebiTi 
funqcia (Interpretative function), damatebiTi, igive `Semvsebi~ funqcia (Supplemen-
tive Function) da SemzRudvel-gamamartivebeli funqcia (restricting, limiting or miti-
gating function).49 cxadia, klasifikacia wminda Teoriuli miznebisTvisaa Seqm-
nili da mkveTri zRvris gavleba funqciebs Soris mizanSewonili ar aris. 
Tavisuflad aris SesaZlebeli, rom sasamarTlo gadawyvetilebis dasabuTebi-
sas gansakuTrebuli gulisxmierebis valdebulebam Seasrulos rogorc erTi, 
aseve dasaxelebuli samidan ori, an samive funqcia erTad.

qarTuli samoqalaqo kodeqsi gansakuTrebul gulisxmierebas valdeb-
ulebis cnebasTan kavSirSi moixseniebs. unda vigulisxmoT, rom es abstraqtu-
li debuleba, valdebulebis, rogorc samarTlebrivi konstruqciis Sinaar-
sis ganmsazRvrelad moiazreba da vrceldeba am ukanasknelis (valdebulebis) 
warmoSobis yvela safuZvelze. ar aqvs mniSvneloba, valdebuleba saxelSek-
ruleboa Tu arasaxelSekrulebo (kanonismieri). mxareTa gansakuTrebuli 
gulisxmiereba nebismier SemTxvevaSi misi Tanmxlebi movlena unda iyos im 
47 Hesselink, The Concept of Good Faith, in: Hartkamp/Hesselink/Hondius/Mak/Perron/ Towards a European 
Civil Code, 4th Revised and Expanded Edition, 2011, 621. 
48 Hesselink, The Concept of Good Faith, in: Hartkamp/Hesselink/Hondius/Mak/Perron/ Towards a European 
Civil Code, 4th Revised and Expanded Edition, 2011, 624. 
49 Hesselink, The Concept of Good Faith, in: Hartkamp/Hesselink/Hondius/Mak/Perron/ Towards a European 
Civil Code, 4th Revised and Expanded Edition, 2011, 627.
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SinaarsiTa da farglebiT, rac SeiZleba TviT valdebulebis arsidan gamom-
dinareobdes. gansakuTrebuli gulisxmierebis valdebuleba ar unda iqnes 
gagebuli, rogorc ganyenebuli da sxva, gacilebiT konkretuli normebisagan 
mowyvetili kategoria. 

gansakuTrebuli gulisxmierebis valdebuleba ZalaSia rogorc TviT val-
debulebis warmoSobis momentidan, aseve manamdec da mas Semdegac. 

es valdebuleba imdenad mniSvnelovania, rom mis arsebobas mtkiceba ar 
sWirdeba. saxelSekrulebo samarTlis inglisur saxelmZRvaneloebSi dRemde 
cocxalia xelSekrulebis pirobebis `gamoxatul~ da `nagulisxmev~ (Express 
and Implied Terms of the Contract) pirobebad dayofis tradicia.50 `nagulisxmev~ 
pirobaTa Soris upirvelesi swored gansakuTrebuli gulisxmierebis valde-
bulebaa. misi arseboba `igulisxmeba~ yvelgan, miuxedavad imisa, Tu rogoria 
xelSekrulebis konkretuli redaqcia. magaliTad, 317 III muxlis molapara-
kebis monawile mxares avaldebulebs meore mxares aunazRauros is xarjebi, 
romelic am ukanasknelma xelSekrulebis dasadebad keTilsindisierad gas-
wia, Tu xelSekruleba pirveli mxaris braleuli qmedebis Sedegad ar daido. 
kanonmdebeli samoqalaqo brunvis monawileebs akisrebs erTmaneTis intere-
sebis iseTi xarisxiT gaTvaliswinebis valdebulebas, rac am brunvis stabi-
lurobasa da Seuferxebel funqcionirebas uzrunvelyofs. gulisxmierebis 
valdebulebis aseTma `kerZo gamovlinebebma~ Tanamedrove biznesisaTvis 
gansakuTrebuli datvirTva SeiZina. kompleqsur saxelSekrulebo urTier-
TobebSi Sesvlamde mxareebi specialurad emzadebian da samomavlo riskebis 
minimumamde dayvanis mizniT mniSvnelovani xarjebis gaRebasac ar eridebian. 
magaliTad, Tu kompania gamoacxadebs, rom Tavisi aqtivebis did nawils, ram-
denime sawarmosa da awyobili infrastruqturis CaTvliT, konkretul fasad 
yidis, pirveli, rasac myidvelebi gaakeTeben, es gasayidad gamotanili aq-
tivebis detaluri Seswavla iqneba (e.w. DUE DILIGENCE). aseTi Seswavla gu-
lisxmobs samarTlebrivi, finansuri da teqnikuri daskvnebis kompleqsur 
momzadebas, romelic sakmaod did xarjebTan aris dakavSirebuli. Tu poten-
ciuri myidveli gaiRebs am xarjebs da dasTanxmdeba gamyidvels SeTavazebul 
fasze, xolo es ukanaskneli mainc ar dadebs xelSekrulebas, maSin mas war-
moeSoba valdebuleba, aunazRauros potenciur myidvels nasyidobis xelSek-
rulebis dasadebad gaweuli xarjebi. 

zemoaRniSnuli urTierToba saxelSekrulebo da arasaxelSekrulebo va-
lebulebebis klasikur modelSi ar Tavsdeba, vinaidan xelSekruleba jer 
dadebuli ar aris, xolo deliqtad misi kvalifikacia garkveul winaaRmde-
gobas qmnis misi winasaxelSekrulebo urTierTobebidan warmoSobis gamo.51

winasaxelSekrulebo valdebulebebis adgilisa da rolis Sesaxeb sakmaod 
saintereso ganmarteba gaakeTa evropis kavSiris sasamarTlom (European Court 

50 Hesselink, The Concept of Good Faith, in: Hartkamp/Hesselink/Hondius/Mak/Perron/ Towards a European 
Civil Code, 4th Revised and Expanded Edition, 2011, 621. 
51 Lüsing, Die Pflichten aus culpa in contrahendo und positiver Vertragsverletzung, 2012, 18. 
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of Justice). mosamarTleebma swori kvalifikaciisTvis mniSvnelovan kriteriu-
mad miiCnies mxareTa Soris SeTanxmebis arseboba. vinaidan xelSekrulebis 
momzadebis etapze SeTanxmebaze saubari safuZvels moklebulad CaiTvala, 
sasamarTlo mivida daskvnamde, rom es valdebuleba ufro metad deliqtTan 
aris axlos, vidre xelSekrulebasTan.52

bolos unda aRiniSnos, rom saukuneebis manZilze Camoyalibebuli dog-
matur-Teoriuli Sexedulebebisadmi Seusabamoba ar SeiZleba gaxdes am 
regulirebis praqtikul mniSvnelobasa da mis efeqturobaSi eWvis Setanis 
safuZveli. axali normebi xSirad ar Tavsdeba xolme Zvel CarCoebSi, Tumca 
maTi roli samoqalaqo brunvis regulirebaSi sadavo ar aris.

g. lex mercatoria
`what this so called law [lex mercatoria] is or should be is a complete mystery. 

It is hardly necessary to emphasize that no such law exists~.
FF.A. Mann

`rasac es e.w. samarTali [lex mercatoria]warmoadgens an rac unda iyos, 
sruli misteriaa, aucilebelia xazgasmiT aRiniSnos, 

rom aseTi samarTali saerTod ar arsebobs~.
f.a. mani

`kargi didvaWari . . . dasviT bWed, Wkviani iqnebis
da kargad ecodinebis bWoba da usamarTlos aras ityvis~.
bagrat kurapalatis samarTlis wignis fragmenti, muxli 100. 

valdebulebis cnebis Sinaarsisa da farglebis axsna lex mercatoria-s gareSe 
srulyofili ver iqneba. 

lex mercatoria, igive law merchant Sua saukuneebis evropaSi TviTon ganaviTara 
va WarTa (mewa r    meTa) fenam. amis mizezi ZiriTadad iyo, erTi mxriv, vaWrebis 
mxridan feoda lu ri samarTlis moTxovnebis Tavidan acilebis survili da 
meore mxriv, feo daluri sasamarTlos mier vaWarTa interesebisa da maTi 
saqmianobis specifikis arcodna.53 fa qtobrivad, lex mercatoria ganixi leboda, 
rogorc specialuri sama rTa li vaWrebisaTvis (mewarme ebisaTvis).54

XX saukunis meore naxevridan lex mercatoria `Tavidan aRmoaCines~. man ax-
ali Sinaarsi da datvirTva SeiZina. qarTuli samoqalaqo kodeqsi xelSek-
rulebis ganmartebis meTodebis regulirebisas pirdapir uTiTebs savaWro 
Cveulebebze, rogorc xelSekrulebis Sinaarsis dadgenis erT-erT wyaroze 
(338). amgvarad, Tanamedrove lex mercatoria unda gavigoT, rogorc samoqalaqo 

52 Lüsing, Die Pflichten aus culpa in contrahendo und positiver Vertragsverletzung, 2010, 25. 
53 Madsen, Commercial arbitration in Sweden, a commentary on the arbitration act (1999:116) and the rules of 
the arbitration institute of the stokholm chamber of commerce; 1st Edition, 2004, 24. 
54 Schroeder, Die lex mercatoria arbitralis, 2007, 66. 
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brunvaSi damkvidrebuli samewarmeo xasiaTis mqone Cveulebebi da Sexedule-
bebi, romlebic am brunvis monawileTa yoveldRiuri gamoyenebis sagania da 
romlebic arsebiT gavlenas axdenen maTi uflebebisa da movaleobebis rel-
izaciaze. lex mercatoria ̀ dauwereli samarTlis~ nairsaxeobaa, romlis Sinaarsis 
dadgena yovelTvis erTmniSvnelovnad ver xerxdeba. evropuli da amerikuli 
sasamarTloebisa da saerTaSoriso saarbitraJo tribunalebis praqtikaSi 
misi xSiri gamoyenebis miuxedavad, am saintereso institutis zusti Sinaarsi, 
roli da funqcia dRemde sadavod rCeba. 

arsebobs ramdenime Teoria, romlebic sxvad asxv agvarad afasebs lex mer-
catoria-s damo kidebulebas nacionalur samarT lebriv sistemebTan. erT-erTi 
aseTi Teoria (upiratesobis Teoria _ Vorrangsteorie) lex mercatoria-s ganixilavs, 
rogorc damoukidebel, nac ionalur samar Tle briv sis te  meb ze maRla mdgom 
samar T lebriv sistemas. meore Teoria (Tanasworobis Teoria _ Gleich stellun-
gst heorie) gulisxmobs lex mercatoria-s aRia rebas nacionaluri mar Tl wesrigebis 
paral e lur samarTlebriv sistemad, romelic SeiZ leba gamo iy en on transna-
cionalur kerZ os amarTlebriv ur Ti erTobebSi. mesame Te oriis Tana xmad, lex 
mercatoria savaWro Cveule bebisa da samarTlebrivi principebis erTob li o b aa, 
romelsac ar Sei Z leba pretenzia hqondes damouki debel samarTlebriv si s-
temad Camoyalibebaze. misi gamoyeneba mxolod xelSekru le baTa xarvezebis 
Sevsebisas aris SesaZlebeli (subsidialurobis Teoria Subsi diaritätsteorie).55

kerZo mewarmeoba saqarTveloSi ar aris iseTi tradiciebis mqone, rom 
saukuneebis ganmavlobaSi dakristalebuli savaWro Cveulebebis arsebobaze 
visaubroT. samoqalaqo kodeqsSi arsebuli regulireba da Camoyalibebis pro-
cesSi myofi biznes urTierTobebi iZleva safuZvels vifiqroT, rom savaWro 
Cveulebebisa da tradiciebis, rogorc valdebulebis Sinaarsis dazustebis 
erT-erTi saSualebis mniSvneloba aucileblad gaizrdeba. 

2. valdebulebis saxeebi

valdebulebis saxeebad dayofa Teoriuli sakiTxia da misi maregulire-
beli normebis sistemurad aRqmas emsaxureba. evropis kontinentis samarT-
lebrivi tradiciis gaTvaliswinebiT aRiarebuli da cnobilia valdebulebaTa 
klasifikacia warmoSobis safuZvlebis mixedviT. es kriteriumi erTmaneTisa-
gan ganasxvavebs saxelSekrulebo da arasaxelSekrulebo (kanonismier) valde-
bulebebs. qarTuli samoqalaqo kodeqsis valdebulebiTi samarTlis sistema 
swored am klasifikacias emyareba. xelSekrulebasTan dakavSirebuli zogadi 
da specialuri sakiTxebis mowesrigebis Semdeg kanoni aregulirebs valde-
bulebis warmoSobis iseT safuZvlebs, rogoricaa saziaro uflebebi, dava-
lebis gareSe sxvisi saqmeebis warmoeba da usafuZvlo gamdidreba. samive Sem-

55 Lepschy, §1051 ZPO _ Das anwndbare materielle Recht in internationalen Schiedsverfahren Die Neurege-
lung des Schiedsverfahrensgesetzes 1998, 2003, 25-27. 



41

saxelSekrulebo  samarTali

TxvevaSi valdebulebis warmoSoba kanonis safuZvelze xdeba. 
valdebulebaTa Semdegi klasifikacia mxareebs Soris ufleba-movaleoba-

Ta ganawilebas emyareba. imis mixedviT, Tu ra uflebebi da movaleobebi aqvT 
mikuTvnebuli mxareebs, valdebuleba SeiZleba iyos calmxrivi (rodesac erT 
mxares aqvs mxolod uflebebi, xolo meores mxolod movaleobebi) da or-
mxrivi (rodesac valdebulebis monawileebs erTmaneTis mimarT aqvT rogorc 
uflebebi, aseve movaleobebi). 

valdebuleba, romelSic ramdenime piri monawileobs, SeiZleba iyos soli-
daruli, wilobrivi, an saerTo. 

solidarulia valdebuleba, rodesac kreditors ufleba aqvs mTliani 
valdebulebis Sesruleba mosTxovos urTierTobaSi monawile ramdenime mov-
alidan nebismiers, sanam valdebuleba srulad da jerovnad ar iqneba Ses-
rulebuli. 

wilobrivi valdebulebis dros TiToeul movales aqvs winaswar gansaz-
Rvruli wili SesrulebaSi da kreditori uflebamosilia yovel movales 
mosTxovos saerTo valdebulebidan mxolod misi wilis Sesruleba. 

saerTo valdebuleba saxezea, Tu movaleebma kreditoris winaSe nakisri 
valdebuleba mxolod erToblivad unda Seasrulon da kreditoric ufle-
bamosilia Sesruleba moiTxovos yvela movalisagan erTad, gamonaklisebis 
gareSe. 

valdebulebaSi pirTa simravlesTan dakavSirebuli am klasifikaciidan, 
romelsac evropuli saxelSekrulebo samarTlis ZiriTad principebSi vxvdeb-
iT, qarTuli samoqalaqo kodeqsi detalurad mxolod solidarul valdeb-
ulebebs awesrigebs. qarTuli regulireba Seexeba rogorc ramdenime soli-
daruli kreditoris, aseve solidaruli movaleebis arsebobisas warmoSobil 
urTierTobebs (455-476).

3. valdebulebis subieqtebi

a. samarTlis subieqti, rogorc valdebulebis subieqti 
 
a.a. fizikuri da iuridiuli pirebi 
valdebulebis, iseve, rogorc sxva kerZosamarTlebrivi urTierTobebis 

subieqtad moiazreba nebismieri piri, miuxedavad imisa, es piri sajaro samar-
Tals miekuTvneba Tu kerZos. 

fizikuri piris valdebulebis subieqtad aRiarebis winapirobad qmedu-
narianoba ar unda miviCnioT. magaliTad, deliqtunarianobas, anu piris un-
ars, pasuxi agos sxvisTvis miyenebuli zianisaTvis, qarTuli samoqalaqo kod-
eqsi 10 wlis asaks ukavSirebs, xolo qmedunarianobis warmoSobis asakobrivi 
cenzi 18 welia. 

valdebulebis subieqtad piris aRiarebisaTvis ar aris aucilebeli, rom 
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mas piradad SeeZlos samarTlebrivi urTierTobebidan gamomdinare ufle-
bebisa da movaleobebis gankargva. magaliTad, Tu 4 wlis bavSvi miiRebs memkvi-
dreobas, is CaiTvleba nebismieri valdebulebiTi urTierTobis subieqtad, 
rac samkvidro qonebis marTvasTan iqneba dakavSirebuli. is am urTierTo-
bebSi monawileobas miiRebs mSoblebis, an sxva kanonieri warmomadgenlebis 
meSveobiT, Tumca es ar niSnavs, rom aseTi piri ar aris valdebulebis srul-
fasovani subieqti.

valdebulebis subieqtad aRiarebis igive wesi gavrceldeba kerZo samar-
Tlis iuridiul pirebze, miuxedavad imisa, samewarmeo iqnebian isini Tu 
arasamewarmeo. qarTuli samoqalaqo kodeqsis mier kerZo samarTlis iuridi-
uli pirebisaTvis miniWebuli zogadi uflebaunarianoba (25) TavisTavad gu-
lisxmobs maT iuridiul SesaZleblobas, SeuzRudavad iyvnen valdebulebis 
monawileni da daubrkoleblad ganaxorcielon TavianTi uflebebisa da mova-
leobebis realizacia. 

gansxvavebuli wesi gamoiyeneba sajaro samarTlis iuridiuli pirebis 
mimarT, romlebic `sajaro samarTlis iuridiuli piris Sesaxeb~ saqarT-
velos kanonis Sesabamisad iqmnebian da specialuri uflebaunarianobiT xas-
iaTdebian. kanoni maT Seqmnas ukavSirebs specialur aqts, romelic SeiZleba 
ierarqiuli TvalsazrisiT iyos rogorc sakanonmdeblo, asee kanonqvemde-
bare. Sesabamisad, sajaro samarTlis iuridiuli pirebi SezRudulni arian 
im mizniT, rasac isini emsaxurebian da maTi uflebaunarianoba swored maT 
mizanzea `morgebuli~. Tu sajaro samarTlis iuridiuli piris damfuZnebeli 
aqtiT dadgindeba, rom saqmianobisa da amocanebis specifikidan gamomdinare 
sajaro samarTlis iuridiuli piri ar SeiZleba iyos kerZosamarTlebrivi 
valdebulebis subieqti _ es gamoricxavs valdebulebiT urTierTobebSi mis 
monawileobas. aqve unda aRiniSnos, rom TviT sajaro interesidan gamomdin-
are msgavsi xasiaTis daTqmebi praqtikaSi iSviaTia. 

qarTuli saerTaSoriso kerZo samarTlis umniSvnelovanesi principia 
ucxouri fizikuri da iuridiuli pirebis gaTanabreba saqarTvelos moqa-
laqeebTan da saqarTveloSi dafuZnebul iuridiul pirebTan. am wesidan gam-
onaklisi daiSveba mxolod im SemTxvevaSi, Tu ucxo saxelmwifoSi, romelsac 
konkretuli piri ganekuTvneba, saqarTvelos subieqtebTan dakavSirebiT raime 
SemzRudveli normebi moqmedeben. am SemTxvevaSic, ki saqarTveloSi SezRud-
vis daweseba SesaZlebelia mxolod sakanonmdeblo regulirebis safuZvelze. 
arc erT administraciul organos, sajaro Tu kerZo samarTlis iuridiul 
pirs ar aqvs ufleba SemoiRos diskriminaciuli SezRudvebi ucxo saxelm-
wifoSi saqarTvelosadmi mikuTvnebuli pirebis mimarT msgavsi regulirebis 
arsebobaze miTiTebiT (ix. saqarTvelos kanoni `saerTaSoriso kerZo samarT-
lis Sesaxeb~, 24-e muxli. aseve, saqarTvelos kanoni ̀ sainvesticio saqmianobis 
xelSewyobisa da garantiebis Sesaxeb,~ me-3 muxli).
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a.b. saxelmwifo 
par in parem non habet iurisdictionem

Tanaswors Tanasworze iurisdiqcia ar gaaCnia. 

qarTuli samoqalaqo kodeqsi saxelmwifosa da adgilobrivi TviTmmarTv-
elobis organoebs samoqalaqo urTierTobis srulfasovan subieqtebad miiC-
nevs (ix. 24). es TavisTavad gulisxmobs dasaxelebeuli subieqtebis uflebas, 
iyvnen valdebulebiTi urTierTobis monawileni. 

gacilebiT rTulad aris saqme, rodesac sakiTxi exeba ucxo saxelmwi-
fos, an misi calkeuli organoebis valdebulebis subieqtad aRiarebas. zog-
adi principis Tanaxmad, maT ar ezRudebaT valdebulebiT urTierTobebSi 
monawileoba, Tumca sxva sakiTxia, ramdenad mboWavia maTTvis valdebulebis 
warmoSobis konkretuli safuZveli (magaliTad, xelSekruleba) da ra zomebi 
SeiZleba iqnes miRebuli maT winaaRmdeg, Tu isini nakisr valdebulebas ar 
Seasruleben. am uaRresad delikaturi sakiTxis gadawyveta erTi saxelmwifos 
kanonmdeblobis farglebSi SeuZlebelia. 

saxelmwifos suverenitetis idea gulisxmobs saxelmwifoTa Tanasworobas 
da gamoricxavs erTis mier meoris mimarT iZulebis RonisZiebebis gamoyenebas, 
Tu es ukanaskneli msgavs samarTlebriv urTierTobaSi monawileobaze TviTon 
ar dasTanxmdeba. saxelmwifos uflebas, ar daeqvemdebaros ucxo saxelmwi-
fos samarTals an sasamarTlos, saxelmwifos imuniteti ewodeba. ganviTarebis 
pirvel etapze saxelmwifoTa umravlesoba aRiarebda e.w. absoluturi imu-
nitetis doqtrinas, rac erT saxelmwifoze meoris iurisdiqciis gavrcelebis 
mTlianad gamoricxvas gulisxmobda. ekonomikuri urTierTobebis global-
izaciam da am urTierTobebSi saxelmwifoTa monawileobis xarisxis zrdam war-
moSva idea saxelmwifoebs uari eTqvaT imunitetze im farglebSi, ra farglebSic 
isini monawileobas miiRebdnen kerZosamarTlebriv urTierTobebSi. sxvagvari 
gadawyveta pirdapir emuqreboda saerTaSoriso samoqalaqo brunvis stabiluro-
bas, vinaidan absoluturi imuniteti SesaZleblobas aZlevda saxelmwifos, erTi 
mxriv, daemyarebina kerZosamarTlebrivi urTierTobebi, xolo, meore mxriv, imu-
nitetze miTiTebiT uari eTqva nakisri valdebulebis Sesrulebaze. cxadi gaxda, 
rom am sakiTxis daregulirebis erTaderTi saSualeba SeiZleboda yofiliyo 
saerTaSoriso xelSekruleba/xelSekrulebebi, rac saxelmwifos absolutur 
imunitetze uaris Tqmas daavaldebulebda. Tavis mxriv, saerTaSoriso xelSek-
rulebiT gaTvaliswinebuli unda yofiliyo im SemTxvevaTa SeZlebisdagvarad 
amomwuravi CamonaTvali, ra drosac saxelmwifoebi ar isargeblebdnen imunite-
tze miTiTebis uflebiT da sakuTari nebiT daeqvemdebarebodnen Sesabamisi mar-
Tlwesrigis moTxovnebs nakisri valdebulebis SesrulebasTan dakavSirebiT. 

saxelmwifo imunitetis regulireba saerTaSoriso samarTliT warmate-
buli ar aRmoCnda. am momentisaTvis cnobilia ori umniSvnelovanesi xelSek-
ruleba: 1. evrosabWos 1972 wlis evropuli konvencia saxelmwifos imunitetis 
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Sesaxeb56 da 2. gaeros 2004 wlis konvencia saxelmwifosa da misi sakuTrebis 
imunitetis Sesaxeb.57 Tu gaviTvaliswinebT, rom pirvelis xelmomwerTa ra-
odenoba erT aTeulsac ver aRwevs, xolo meore saerTod ar Sesula ZalaSi, 
aseve xelmomwer saxelmwifoTa simciris gamo, SeiZleba davaskvnaT, rom ucxo 
saxelmwifos kerZosamarTlebriv urTierTobebSi monawileobis problema 
globalur doneze gadaWrili ar aris. SeiZleba iTqvas, rom sakiTxi sruliad 
damokidebulia konkretul saxelmwifoebs Soris arsebul politikur urT-
ierTobebze. 

b. kreditori, movale da mesame piri, rogorc valdebulebis subieqti 
valdebulebis subieqtTa aRmniSvneli samarTlebrivi terminologia val-

debulebis Sinaarsidan gamomdinareobs. pirs, romelmac valdebuleba unda 
Seasrulos, movale ewodeba, xolo movalis mier gansaxorcilebeli Ses-
rulebis adresats, anu pirs vis sasargeblodac unda Sesruldes valdeb-
uleba _ kreditori. 

Sesrulebis tvirTi, valdebulebis Sinaarsidan gamomdinare, mTlianad mov-
ales ekisreba, Tumca es ar gamoricxavs kreditoris mxridan garkveuli qmedebis 
ganxorcielebis aucileblobas, Tu es qmedeba saWiroa Sesrulebis miRebisaT-
vis. kreditoris mier Sesrulebis miuRebloba ar ganixileba valdebulebis 
darRvevad, gansxvavebiT movalisagan, romelsac Seusrulebloba darRvevad 
CaeTvleba da amas misTvis arasasurveli samarTlebrivi Sedegebi mohyveba.58

qarTuli samoqalaqo kodeqsis sistemuri analizi cxadyofs, rom kredi-
toris mier raime moqmedebis Seusrulebloba, rac kavSirSia movalis mier 
gansaxorcielebel SesrulebasTan _ valdebulebis darRvevad ar ganixileba. 
amitom aris, rom kreditoris mier vadis gadacilebis maregulirebeli norme-
bi Sesulia ara valdebulebis darRvevis, aramed valdebulebis Sesrulebis 
TavSi (390-393). kreditori, romelmac Sesrulebis miRebis vadas gadaacila, 
mxolod maSin agebs pasuxs movalis winaSe, Tu movales ziani miadga kredi-
tors mier vadis braleuli gadacilebis gamo (391). isic unda aRiniSnos, rom 
samoqalaqo kodeqsi maqsimalurad cdilobs daicvas keTilsindisieri movale, 
romelmac jerovnad da keTilsindisierad Seasrula valdebuleba da gadac-
ilebis yvela SesaZlo riski kreditors daakisros. 

kreditorisagan gansxvavebiT, movalis mier vadis gadacilebis valdeb-
ulebis darRvevis klasikur SemTxvevad ganixleba da mas kreditorisaTvis 
SeusruleblobiT miyenebuli zianis anazRaureba mohyveba. 

praqtikaSi iSviaTia calmxrivi valdebuleba, romlis Sinaarsic erT mx-
ares mxolod uflebebs, meore mxares ki mxolod movaleobebs moiazrebs. ro-

56 European Convention on State Immunity. xelmisawvdomia: http://conventions.coe.int/Treaty/Commun/
QueVoulezVous.asp?CL=ENG&NT=074.
57 United Nations Convention on Jurisdictional Immunities of States and their Property.
xelmisawvdomia: http://untreaty.un.org/ilc/texts/instruments/english/conventions/4_1_2004.pdf.
58 MüKo-Ernst; BGB, 6 Auflage, 2012, Einleitung, Rn.12-18. 



45

saxelSekrulebo  samarTali

gorc wesi, saxelSekrulebo urTierTobebSi mxareebi erTdroulad gamodian, 
rogorc meore mxaris moTxovnis movaleebi da sakuTari moTxovnis kredi-
torebi. amitom savsebiT SesaZlebelia, rom valdebulebis monawile Tanabrad 
ganixilebodes rogorc movaled, aseve kreditorad. 

valdebulebis Sinaarsidan gamomdinare, aseve dasaSvebia valdebuleba 
gansazRvravdes mesame piris an pirebis uflebebs da movaleobebsac. valdeb-
ulebiTi urTierTobebis fardobiTi xasiaTi gulisxmobs, rom am dros ufle-
bebisa da movaleobebis warmoSoba mxolod am konkretuli urTierTobebis 
monawileTaTvis xdeba. Tu mesame piri kreditorTan da movalesTan erTad 
valdebulebis monawile gaxdeba, maSin isic SeiZleba warmovadginoT, rogorc 
valdebulebis subieqti. 

valdebulebiT urTierTobaSi mesame piris monawileobis klasikuri Sem-
Txvevaa mesame piris sasargeblod dadebuli xelSekruleba, romelsac saqa-
rTvelos samoqalaqo kodeqsi sakmaod detalurad aregulirebs (349-351).

g. pirTa simravle valdebulebebSi
Tanamedrove ekonomikur urTierTobebSi TandaTan mcirdeba iseTi val-

debulebebis raodenoba, romlebSic mxolod ori subieqti monawileobs. ro-
gorc kreditorTa, aseve movaleTa simravle valdebulebebSi iSviaTobas nam-
dvilad ar warmoadgens. 

ramdenime kreditoris, an movalis arseboba kidev ufro arTulebs valde-
bulebis samarTlebriv bunebas da ufro kompleqsurs xdis mas. gansakuTrebiT 
maSin, rodesac saxeze gvaqvs e.w. ormxrivi valdebulebebi, rodesac orive 
mxares monawile subieqtebi erTdroulad warmoadgenen rogorc movaleebs, 
aseve kreditorebs.

4. valdebulebis obieqti

valdebulebis obieqtis cneba pirdapir kavSirSia kerZosamarTlebrivi 
urTierTobis obieqtis zogad cnebasTan, romelic qarTuli samoqalaqo kod-
eqsis zogad nawilSia mocemuli. 

me-7 muxlis Tanaxmad, „kerZosamarTlebrivi urTierTobis obieqti SeiZle-
ba iyos qonebrivi an araqonebrivi Rirebulebis materialuri an aramateri-
aluri sikeTe, romelic kanoniT dadgenili wesiT brunvidan ar aris amoRe-
buli“.

kerZo samarTlis obieqtis legaluri definiciis gaTvaliswinebiT, Zneli 
ar aris vivaraudoT, rom valdebuleba, rogorc kerZosamarTlebrivi urT-
ierTobis erT-erTi saxe, aseve unda iziarebdes am cnebas da Tavis obieqtad 
aRiarebdes nebismier qonebas, romelic brunvidan ar aris amoRebuli. 

valdebulebis obieqtis cnebas qarTul saxelmZRvaneloebSi saintereso 
istoria aqvs. kerZo samarTlis ararsebobis pirobebSi, sabWoTa periodis sax-
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elmZRvaneloebi valdebulebis obieqtis cnebas akavSirebdnen samarTlebrivi 
urTierTobebis obieqtis zogad cnebasTan, romelic, rogorc wesi, samar-
Tlis Teoriis saxelmZRvaneloebSi iyo mocemuli. am saxelmZRvaneloebis 
mixedviT, valdebulebis obieqti dualistur kategorias warmoadgenda. erTi 
mxriv, aRiarebdnen, rom obieqti aris is nivTi, romelic samarTlis subieqtis 
interesis sagans warmoadgens da romlis gamoc isini amyareben urTierTobas, 
Tumca, meore mxriv, acxadebdnen, rom samarTlis obieqti aseve aris is qmede-
ba, romliskenac aris mimarTuli urTierToba (magaliTad, nivTis gadacema, 
Tanxis gadaxda da a.S.).59

samarTlebrivi urTierTobis obieqtis es ganmarteba Taviseburi inerci-
iT aisaxa valdebulebiTi samarTlis saxelmZRvaneloebSi. erT-erTi maTga-
nis mixedviT, `valdebulebis obieqts warmoadgens is, razedac mimarTulia 
kreditoris ufleba (moTxovnis ufleba) da misi Sesabamisi movalis valdeb-
uleba. ramdenadac kreditoris ufleba da movalis valdebuleba mimarTulia 
moqmedebis Sesrulebaze (an moqmedebisagan Tavis Sekavebaze), moqmedeba (an 
moqmedebisagan Tavis Sekaveba) warmoadgens valdebulebis obieqts.Kkonkre-
tul valdebulebaTa obieqtebi gansxvavdebian erTmaneTisagan. isini SeiZleba 
gamoixaton qonebis gadacemaSi (magaliTad nasyidobisas), samuSaos Sesrule-
baSi (magaliTad, nardobisas), momsaxurebis gawevaSi (magaliTad, davalebisas) 
da a.S. xSirad moqmedeba mimarTulia qonebaze an aramaterialur sikeTeze, 
rasac valdebulebis sagans uwodeben~.60 msgavsi Sexeduleba aRar gvxvdeba 
samarTlis Teoriis61 SedarebiT gviandel saxelmZRvaneloebSi. 

qmedeba (moqmedeba an umoqmedoba) warmoadgens ara valdebulebis obieqts, 
aramed valdebulebis Sinaarsis erT-erT damoukidebel elements, mis nawils. 
SemTxveviTi ar aris, rom valdebulebiTi samarTlis saxelmZRvaneloebis 
germanuli tradicia valdebulebiT urTierTobebis Sinaarsze msjelobisas 
ganixilavs iseT sakiTxebs, rogoricaa, magaliTad, valdebulebis Sesrule-
ba.62 swored Sesruleba, rogorc valdebulebis Sesabamisi qmedeba (moqmede-
ba an umoqmedoba) aris misi Sinaarsis ganmsazRvreli. xolo valdebulebis 
obieqtia is konkretuli qoneba, romlisadmi interesmac mxareebs miaRebina 
erToblivi gadawyvetileba, daemyarebinaT erTmaneTTan valdebulebi-samar-
Tlebrivi urTierTobebi.

am msjelobis mizani ar aris samarTlebrivi urTierTobis obieqtis rao-
basTan dakavSirebul sqolastikur kamaTSi CarTva. mas naklebad aqvs praqti-
kuli Rirebuleba. mocemulma ganmartebam Tavidan unda agvacilos valdeb-
ulebis obieqtis iseTi formiTa da SinaarsiT gaazreba, romelic ver pasuxobs 
Tanamedrove moTxovnebs da rac mTavaria, ewinaaRmdegeba qarTuli samoqa-

59 Алексеев, Общая теория права, Т. II, 1982; aseve, inwkirveli, saxelmwifosa da samarTlis 
Teoria, Tb., 1999. 
60 axvlediani, valdebulebiTisamarTali, meore gamocema, 1999, gv. 7. 
61 xubua, samarTlis Teoria, 2004; lobJaniZe, saxelmwifosa da samarTlis Teoria, 2003.
62 Brox, Algemeines Schuldrecht, 1974. 
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laqo kodeqsis principebs. erTi mxriv, me-7 muxli calsaxad adasturebs, rom 
kerZosamarTlebrivi urTierTobebis obieqti aris qoneba, romelic brun-
vidan ar aris amoRebuli, meore mxriv ki, Teoriuli saxelmZRvaneloebis 
nawili qonebas valdebulebis sagnad, xolo moqmedebas ki mis obieqtad war-
moaCens. obieqtisa da sagnis erTmaneTisagan gamijvnas aranairi praqtikuli 
daniSnuleba ar gaaCnia. sityvaTSeTanxmeba `xelSekrulebis sagani,~ romelic 
xSirad gvxvdeba qarTul praqtikaSi, rogorc wesi, gulisxmobs im nivTisa Tu 
sxva sikeTis gansazRvras, romelsac xelSekrulebis dadeba ukavSirdeba. 

magaliTi:
qarTul praqtikaSi dadebuli uZravi qonebis nasyidobis xelSekrulebaTa 

didi umravlesobis pirvelive muxls Zalian xSirad hqvia `xelSekrulebis 
sagani,~63 sadac, rogorc wesi, miTiTebulia, rom myidveli valdebulia ga-
daixados nasyidobis fasi, xolo gamyidvelma unda gadasces mas Sesabamisi 
maxasiaTeblebis mqone uZravi qoneba. amis Semdeg ki xelSekrulebis momdevno 
muxlebSi xdeba mxareTa ufleba-movaleobebis detalizacia. saTauri ̀ xelSek-
rulebis sagani~ gvawvdis informacias, Tu ra qonebaa am konkretul SemTx-
vevaSi mxareTa interesis sferoSi. 

zogadi principidan da me-7 muxlidan gamomdinare, valdebulebis obi-
eqtis cneba sakmaod farTod aris mocemuli da moicavs nebismier sikeTes, 
misi qonebrivi an araqonebrivi xasiaTis miuxedavad, Tu misi monawileoba 
samoqalaqo brunvaSi raime sajaro-samarTlebriv akrZalvebTan ar aris da-
kavSirebuli. zemoaRniSnuli ganmarteba pirdapir kavSirSia aseve kodeqsiT 
ganmtkicebul qonebis cnebasTan, romelic kidev ufro akonkretebs obieqtis 
cnebas da miuTiTebs, rom misi floba, sargebloba da gankargva samarTlis 
subieqtebis mier SesaZlebeli unda iyos (147). 

samoqalaqo brunvidan amoReba gulisxmobs kerZo samarTlis subieqtis 
SeuZleblobas, Tavisi kontrolis qveS hqondes garkveuli qonebrivi sikeTe. 
es iseTi mdgomareobaa, rodesac pirsa da qonebas Soris raime kerZosamarT-
lebrivi damokidebulebis arseboba gamoricxulia (magaliTad, radioaqtiuri 
nivTierebebi, an sazenito raketebi ver iqneba kerZo samarTlis subieqtis 
sakuTreba, TviT am nivTebis substanciidan da specifikidan gamomdinare).

samoqalaqo brunvidan amoRebulad ar unda miviCnioT qoneba, Tu misi 
samarTlebrivi gankargva dakavSirebulia garkveul SezRudvebTan (nebarTvis 
an licenziis savalebuloba, garkveuli moTxovnebis dakmayofileba da a.S.). 
saxelmwifos mxridan sajaro da kerZo interesebis gaTvaliswinebiT garkveu-
li SezRudvebis daweseba Cveulebrivi praqtikaa da ar aris dakavSirebuli ama 
Tu im sikeTis brunvidan amoRebasTan. 

63 magaliTad, sajaro reestris erovnuli saagentos veb gverdze dadebuli nasyidobis 
xelSekrulebis modeli, romliTac reestris momsaxurebis msurvelTa mniSvnelovani 
nawili sargeblobs, uZrav qonebas, romelic iyideba, nasyidobis sagans uwodebs. xelmis-
awvdomia: http://www.napr.gov.ge/?m=221.
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magaliTi:
wamlebisa da sxva farmacevtuli saSualebebis gankargva SesaZlebelia mx-

olod im subieqtebis mier, romlebic floben Sesabamis licenzias da amiT 
adastureben, rom maTi saqmianoba Seesabameba saxelmwifos mier janmrTelo-
bis usafrTxoebis interesebis gaTvaliswinebiT dawesebul garkveul stan-
dartebs. marTvis mowmobis gareSe avtomanqanis marTvisa da gadaadgilebis 
akrZalva emsaxureba rogorc sajaro, aseve kerZo interess, rac gzebze us-
afrTxo moZraobis uzrunvelyofis aucileblobaSi gamoixateba. 

arc pirvel da arc meore SemTxvevaSi subieqts, romelic ver daakmayofi-
lebs dadgenil moTxovnebs (ver miiRebs farmacevtuli saSualebebis gayidvis 
licenzias, ver aiRebs marTvis mowmobas), ar SeuZlia Tqvas, rom wamlebi, an 
avtomanqana saxelmwifos samoqalaqo brunvidan aqvs amoRebuli. samoqalaqo 
brunvis Tavisufleba, rac kanoniT aris daculi (9), absolutur SeuzRu-
davobasa da Tavisuflebas ar gulisxmobs. samoqalaqo brunvaSi kanonmdebe-
li, upirveles yovlisa, samarTliT mowesrigebul brunvas gulisxmobs. aseTi 
brunva emyareba garkveul `TamaSis wesebs,~ raTa dacul iqnes rogorc mTeli 
sazogadoebis, aseve misi TiToeuli wevris kanonieri uflebebi da interesebi. 

qonebis cnebis legaluri definiciidan (147) gamomdinareobs, rom qonebad 
(da, maSasadame, valdebulebis obieqtad) ar da ver ganixileba iseTi nivTi Tu 
aramaterialuri qonebrivi sikeTe, romlis Tavisuflad floba, sargebloba 
da gankargva SeiZleba zneobis normebs ewinaaRmdegebodes. zneobis konkre-
tuli normebis identificireba, maTi Sinaarsis dadgena da maTdami winaaRm-
degobis faqtis samarTlebrivi Sefaseba sasamarTlos saqmea. es saqme sakmaod 
rTulad gamoiyureba, Tu gaviTvaliswinebT, rom zneoba sakmaod zogadi kat-
egoriaa da erTmniSvnelovani msjelobis safuZvels yovelTvis ar iZleva. 

magaliTi:
yviTeli presis warmomadgeneli redaqtori solidur Tanxas hpirdeba 

fotoSopis specialists, Tu es ukanaskneli SeZlebs Seqmnas iseTi fotoebi, 
sadac cnobili adamianebi rac SeiZleba uxamsad da Seuracxmyofelad iqnebi-
an warmoCenilni. es fotoebi ver iqneba valdebulebis obieqti, radgan maTi 
rogorc Seqmna, aseve gavrceleba ewinaaRmdegeba zneobis normebs, xolo re-
daqtorsa da fotoSopis mcodnes Soris arsebuli garigeba baTilia sajaro 
wesrigisadmi winaaRmdegobis gamo (54).

valdebulebis obieqtis, rogorc qonebrivi sikeTis cneba garkveulwilad 
eWvqveS dgeba, rodesac valdebulebis warmoSobis safuZvelia araqonebrivi 
ziani, romelic movalem miayena kreditors. am dros, erTi SexedviT, SeiZleba 
Candes, rom valdebulebiTi urTierToba obieqtis gareSea darCenili, radgan 
es ukanaskneli mxolod qonebriv substancias gulisxmobs, xolo miyenebu-
li ziani ki araqonebrivi xasiaTisaa. am SemTxvevaSi unda gaviTvaliswinoT 
is garemoeba, rom valdebulebiT samarTals am zianis anazRaurebis garan-
tiebis Seqmna mxolod materialuri RirebulebiT SeuZlia. samarTals ar Seu-
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Zlia damcirebul da Seuracxyofil adamians Sveba mohgvaros, magram SeuZlia 
araqonebrivi zianisaTvis miaukuTvnos iseTi materialuri Rirebuleba, ro-
melic mis dakmayofilebasa da fsiqikuri tanjvis neitralizacias nawilobriv 
mainc uzrunvelyofs. am SemTxvevaSi araqonebri da aramaterialuri zianis 
miyenebasTan dakavSirebiT warmoSobili valdebulebiTi urTierTobis obieq-
tad SeiZleba CavTvaloT is materialuri ekvivalenti, romlis anazRaurebasac 
dazaralebuli sasamarTlosagan iTxovs. ufro konkretulad, valdebulebis 
obieqti iqneba araqonebrivi zianis sanacvlod mosarCelis mier sasamarTlo 
gadawyvetilebis safuZvelze miRebuli Tanxa. 

unda vaRiaroT, rom rTuli warmosadgenia, aseTi zianis anazRaurebis 
moTxovnisas mxareebs an sasamarTlos daebados kiTxva, Tu ra aris am valdeb-
ulebiTi urTierTobis obieqti, radgan mocemul SemTxvevaSi, misi specifikis 
gaTvaliswinebiT, valdebulebiTi samarTlis obieqtis cnebas raime xelSesaxe-
bi praqtikuli Rirebuleba ar gaaCnia. 

5. valdebulebis warmoSobis zogadi safuZvlebi

valdebulebaTa klasifikacia mxolod saxelSekrulebo da deliqturi 
valdebulebebis gamijvniT rom ar amoiwureba, es jer kidev gaiusis insti-
tuciebSi iyo aRniSnuli. romaelma iuristma calke gamoyo usafuZvlo gamdi-
dreba da xazi gausva, rom mas ar aqvs saxelSekrulebo samarTlebrivi buneba 
da amave dros, ar aris dakavSirebuli zianis miyenebasTan deliqtis klasi-
kuri gagebiT.64

mogvianebiT valdebulebis warmoSobis safuZvlebis orwevrian (xelSek-
ruleba da deliqti) dayofaze uaris Tqmam dasrulebuli saxe miiRo ius-
tinianes digestebSi, sadac orwevriani dayofa oTxwevrianma Secvala. 
xelSekrulebisa da deliqtis gverdiT gaCnda kvazixelSekrulebisa da kva-
zideliqtis cneba. kvazisaxelSekrulebo urTierTobebSi romis samarTali 
ZiriTadad moiazrebda usafuZvlo gamdidrebisa da davalebis gareSe sxvisi 
saqmeebis Sesrulebis SemTxvevebs. rac Seexeba kvazideliqts is gulisxmobda, 
magaliTad, mosamarTlis an sajaro moxelis mier kanoniT masze dakisrebuli 
valdebulebis darRvevis Sedegad zianis miyenebas, an vinmes kuTvnili Senobi-
dan raimes gadagdebiT an gadaRvriT damdgar zians.65

pirvelad istoriaSi napoleonis kodeqsma moaxdina valdebulebis warmo-
Sobis safuZvlebis met-naklebad srulyofili sistematizacia. am kodeqsis 
Tanaxmad, valdebuleba SeiZleboda warmoSobili iyo rogorc saxelSekrule-
bo, aseve kvazisaxelSekrulebo urTierTobebidan, deliqtidan an kvazideli-
qtidan. aRsaniSnavia, rom es kodeqsi kanons, rogorc valdeblebis warmo-

64 Zimmermann, The Law of Obligations: Roman Foundations of the Civilian Tradition, 1996, 14. 
65 Zimmermann, The Law of Obligations: Roman Foundations of the Civilian Tradition, 1996, 15-16. 
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Sobis safuZvels, damoukideblad ganixilavda da faqtobrivad safuZvlebis 
xuTwevrian klasifikacias axdenda. romanuli samarTlis ojaxis wevri mar-
Tlwesrigis nawili dRemde iziarebs am midgomas.66

qarTulma samoqalaqo kodeqsma uaryo kvazixelSekrulebisa da kva-
zideliqtebis cnebebi da gaaerTiana isini kanonismier valdebulebiT urT-
ierTobebSi. Sesabamisad, qarTuli samarTali valdebulebaTa klasifikaciis 
safuZvlad iRebs ara ama Tu im urTierTobis msgavsebas saxelSekrulebo an 
deliqtur valdebulebasTan, rac udavod subieqturi Sefasebis sagania, ar-
amed kanonis mier am valdebulebaTa aRiarebas da maT sakanonmdeblo doneze 
regulirebas. 

amave dros, kanonismieri valdebulebebiTi urTierTobebis samoqalaqo 
kodeqsiT regulireba ar gulisxmobs kanoniT yoveli konkretuli SemTxvevis 
gaTvaliswinebis mcdelobas. piriqiT, kanonmdebeli uSvebs praqtikaSi iseTi 
SemTxvevebis arsebobis SesaZleblobas, romelTa winaswar gaTvaliswinebac 
SeuZlebelia da maTze Cveulebrivad avrcelebs kanonismieri valdebulebiTi 
urTierTobebis maregulirebeli normebis moqmedebas. magaliTad, 991-e mux-
lis Tanaxmad, `piri, romelic sxva piris xarjze usafuZvlod gamdidrda sxva 
saSualebiTac . . . movalea daubrunos mas miRebuli~. normis analizi cxady-
ofs, rom kanonmdeblisaTvis mTavaria ara is SemTxvevebi Tu saSualebebi, 
romelmac usafuZvlo gamdidreba gamoiwvia, aramed Sedegi, romelic unda 
mohyves aseT gamdidrebas. rezultati nebismier SemTxvevaSi erTnairi unda 
iyos da unda gulisxmobdes gamdidrebuli piris valdebulebas, daubrunos 
uflebamosil pirs yvelaferi, rac usafuZvlod miiRo.

6. xelSekruleba, rogorc valdebulebis warmoSobis safuZveli67

a. xelSekrulebis cneba 
xelSekruleba socialuri sikeTisa da materialuri dovlaTis ganawilebis 

umniSvnelovanesi instrumentia. adamianebi uxsovari droidan amyareben urT-
ierTobas sxvadasxva nivTisa da saqonlis gacvlis mizniT. SeiZleba iTqvas, 
rom is cxovrebiseuli instinqtis doneze arsebobs. xelSekrulebas mxareebi 
mxolod maSin deben, rodesac TiToeuli mxaris sargebeli gaTvaliswinebu-
lia.68

sityva `instinqti~ SemTxveviT ar yofila naxsenebi. nebismieri Careva sax-
elmwifos mxridan, romelic am Tandayolil bunebriv movlenas ewinaaRmdege-
ba, warumateblobisTvis aris ganwiruli. magaliTad, xruSCovis mmarTvelobis 

66 Von Bar/Swann, Principles of European Law, 2010, 95. 
67 am TavSi xelSekrulebis, rogorc valdebulebis warmoSobis safuZvlis daxasiaTeba 
mocemulia mxolod zogadad, ZiriTadi principebis saxiT. dawvrilebiT aq ganxilul 
sakiTxebTan dakavSirebiT (xelSekrulebis cneba, saxeebi da a.S.) ix. Tavi II. 
68 Kötz/Flessner, Europäisches Vertragsrecht, 1996, 5. 
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dros, sabWoTa kavSirSi glexs ufleba hqonda hyoloda mxolod erTi Zroxa 
da erTi xbo. nebismieri namati, romelic limitirebul raodenobas aRemate-
boda, avtomaturad gadadioda saxelmwifos sakuTrebaSi. es norma bolomde 
gaugebari darCa TviT yvelaze Raribi glexebisTvisac ki, vinaidan ewinaaRm-
degeboda bunebriv adamianur logikas. glexs TviTon unda gadaewyvita, ram-
deni Zroxa da xbo unda hyoloda da saWiroebis SemTxvevaSi TviTonve unda 
SesZleboda maTi gayidva. saxelSekrulebo boWvis pirobebSi sakuTari qonebis 
gankargvis SesaZlebloba adamianis srulfasovani arsebobis erT-erTi umniS-
vnelovanesi elementia, romlis SezRudvac winaswar aris kraxisaTvis gan-
wiruli, ra mizansac ar unda emsaxurebodes is. 

xelSekrulebis, rogorc samarTlebrivi konstruqciis mniSvnelobas ver 
akninebs sasamarTlo praqtikisa da sakanonmdeblo regulirebis mniSvnelobis 
zrda. piriqiT, axali realiebis gaTvaliswinebiT, xelSekrulebam axleburi 
datvirTva SeiZina da misi mniSvneloba ar dakninebula. evropaSi Tanamedrove 
sazogadoebas zogjer ̀ saxelSekrulebo sazogadoebad~ moixsenieben69 da amiT 
xazs usvamen xelSekrulebis rols marTlwesrigis efeqturi funqcionirebis 
kompleqsuri amocanis Sesrulebis saqmeSi. 

xelSekruleba uzrunvelyofs materialuri sikeTis ara ubralod ga-
nawilebas, aramed am ganawilebis samarTlianobasac. jer kidev Toma akvineli 
da SemdgomSi bunebiTi samarTlis moZRvrebis Semqmneli moazrovneebi amt-
kicebdnen, rom xelSekrulebiT gaTvaliswinebul Sesrulebasa da mis Semx-
vedr dakmayofilebas Soris garkveuli wonasworoba unda arsebobdes da igi 
garantirebuli unda iyos rogorc samarTlianobis erT-erTi elementi.70

bunebiTi samarTlis skolis mier aRiarebuli es umniSvnelvanesi principi 
aisaxa 55-e muxlSi: `baTilia garigeba, romelic dadebulia erTi mxaris mier 
meoreze gavlenis borotad gamoyenebiT, roca maTi urTierToba dafuZnebu-
lia gansakuTrebul ndobaze~. 

`xelSekruleba,~ rogorc termini imdenad aris damkvidrebuli yofiT me-
tyvelebaSi, rom nebismier adamians, profesiisa da ganaTlebis miuxedavad, 
aqvs zogadi warmodgena, Tu ra SeiZleba moiazrebodes, rodesac saubari am 
umniSvnelovanes samarTlebriv instruments exeba

vinaidan aq mxolod zogadad vexebiT xelSekrulebis, rogorc valdeb-
ulebis warmoSobis safuZvels da misi detaluri daxasiaTeba Semdeg TavSia 
mocemuli, xelSekrulebis formaze gansakuTrebul yuradRebas ar gavamax-
vilebT. aucileblad unda aRiniSnos erTi stereotipis Sesaxeb, romelsac 
yoveldRiurobaSi sakmaod aqvs fesvebi gadgmuli. zogjer, rodesac saubro-
ben xelSekrulebaze, am terminis qveS moiazreben xelmoweril da beWeddasmul 
dokuments, romlis TiTo egzemplari inaxeba mxareebTan. xolo Tu aseTi ram 
ar xdeba, SekiTxvaze „arsebobs Tu ara xelSekruleba?“, SesaZloa, uaryofiTi 

69 Gernhuber, Das Schuldverhältnis, Begründung und Änderung Pflichten und Strukturen Drittwirkungen, 
1989, 4.
70 Kötz/Flessner, Europäisches Vertragsrecht, 1996, 199. 
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pasuxi movisminoT. amave dros, adamianebs xSirad uxdebaT Sexeba mimoweris, 
invoisis, an nebismieri sxva formiT arsebul mtkicebulebebTan, rac cal-
saxad miuTiTebs mxareTa SeTanxmebaze da xelSekrulebis arsebiTi pirobebis 
sakmaris gansazRvrulobaze. bunebrivia, xelSekrulebis arsebobis sakiTxi 
ase martivad ar unda gadavwyvitoT. cxadia, mxareebi da maTi iuristebi unda 
ecadon, xelSekrulebis pirobebi werilobiT da maqsimalurad konkretulad 
Camoayalibon, raTa Tavidan aicilon SesaZlo riskebi. amave dros, uari ar 
unda Tqvan xelSekrulebis pirobebis im mtkicebulebebze dayrdnobiT dad-
genaze, rac maT gankargulebaSi aRmoCndeba. 

xelSekrulebis, rogorc samarTlebrivi kategoriis gageba erTgvarovani 
ar aris, rac sakmaod did dabrkolebas uqmnis misi maregulirebeli normebis 
unificirebas. 

Cuqeba ingliseli iuristisaTvis xelSekrulebad ar ganixileba, maSin 
rodesac frangi, germaneli an qarTveli iuristi daufiqreblad gipasuxebT, 
rom es Cveulebrivi saxelSekrulebo urTierTobaa. ingliseli mosamarTle 
arasdros dawers Tavis gadawyvetilebaSi, rom trasti xelSekrulebaa,71 maSin, 
rodesac am institutis qarTuli ekvivalenti _ sakuTrebis mindoba samo-
qalaqo kodeqsis im wignSia Sesuli, romelic konkretul saxelSekrulebo 
urTierTobebs awesrigebs.

qarTuli samoqalaqo kodeqsi xelSekrulebas dadebulebad miiCnevs, Tu 
mxareebi yvela arsebiT pirobaze SeTaxmdnen saamisod gaTvaliswinebuli for-
miT (327 I). pirobis arsebiT xasiaTs kanoni ori ZiriTadi kriteriumidan erT-
erTis arsebobas ukavSirebs: an mxareebi unda iTxovdnen raime konkretul 
pirobaze SeTanxmebas, rac mas arsebiTad aqcevs, an kanoni unda uTiTebdes 
imperatiulad, rom xelSekrulebis namdvilobisaTvis konkretuli pirobis 
Sesaxeb SeTanxmeba savaldebulod iTvleba. arsebiTi pirobebi Camoyalibe-
buli unda iyos kanoniT gaTvaliswinebuli iseTi obieqturi formiT, rac 
maT adekvatur gagebasa da ganmartebas uzrunvelyofs. cxadia, Tu xelSek-
rulebis pirobebis zusti Sinaarsis dadgena ver xerxdeba, mis samarTlebriv 
Sedegebze saubari saR azrs moklebuli iqneba. 

saqarTvelos uzenaesma sasamarTlom xelSekrulebis pirobis (kerZod, fa-
sis gazrdis) cvlileba ganxorcielebulad ar CaTvala, vinaidan saqmis masa-
lebiT dasturdeboda mxolod mosarCelis mier mopasuxisaTvis werilis gag-
zavniT gamoxatuli neba, Tumca meore mxaris Tanxmoba saxeze ar iyo.72

qarTuli samoqalaqo kanonmdeblobis zemoaRniSnuli danawesi srul Se-
sabamisobaSia xelSekrulebis erT-erT aRiarebul ganmartebasTan, romelic 
sxvadasxva marTlwesrigs Soris arsebuli gansxvavebebis nivelirebisa da 
xelSekrulebis universaluri cnebis formirebis sakmaod warmatebul mcd-

71 Sacco, Formation of Contract, in: Hartkamp/Hesselink/Hondius/Mak/Perron/ Towards a European Civil 
Code, 4th Revised and Expanded Edition, 2011, 483-484. 
72 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2012 wlis 11 ivnisis #as-630-593-2012 ganCineba. 
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elobad iTvleba. am ganmartebis Tanaxmad, xelSekrulebis arseboba SeiZleba 
vamtkicoT, Tu saxeze gvaqvs safuZvliani dapireba erTi mxridan, romelic 
warmoSobs dapirebis Sesrulebis pasuxismgeblobas da igive rCeba mas Sem-
degac, rac am dapirebas meore mxridan sapasuxo Sesrulebis dapireba mo-
hyveba, miuxedavad imisa, mTeli es urTierToba sasyidliania Tu ara. aseTi 
zogadi formula SesaZleblobas iZleva xelSekrulebis cneba farTod iqnes 
ganmartebuli, rac samoqalaqo brunvis subieqtebs samarTlebrivi dacvis 
ufro maRal xarisxs SesTavazebs. 

dapirebis arseboba orive mxridan ar unda gavigoT ise, TiTqos orive mx-
are valdebulia raime aqtiuri moqmedeba Seasrulos. savsebiT SesaZlebelia 
xelSekruleba ise iyos formirebuli, rom erT mxares meoris mier micemuli 
dapirebisa da Sesrulebis miRebas avaldebulebdes, Tumca sanacvlo Ses-
rulebas ar akisrebdes. aseTi xelSekrulebis klasikur magaliTad SeiZleba 
Cuqeba miviCnioT. Semdgari xelSekruleba saxeze gveqneba mxolod maSin, Tu 
dasaCuqrebuli naCuqari qonebis miRebas daadasturebs. 

xelSekrulebis samarTlebrivi datvirTva imaSi mdgomareobs, rom saxelm-
wifo, rogorc samarTlis aRsrulebis garanti, uzrunvelyofs mxareTa mier 
nakisri valdebulebebis Sesrulebas. amiT gasxvavdeba is Cveulebriv yofiT 
pirobebSi gakeTebuli dapirebis an SeTavazebisagan, romlis Seusruleblo-
bac SesaZlebelia mxolod moralur-eTikuri msjelobisa da Sefasebis sagani 
gaxdes. 

zogadi principis Tanaxmad, xelSekruleba unda Sesruldes jerovnad, 
keTilsindisierad, daTqmul drosa da adgilas (361 II). xelSekrulebis dar-
Rvevas Sedegad unda mohyves an damrRvevi mxaris iZuleba Seasrulos nakisri 
valdebuleba, an misi davaldebuleba aanazRuros SeusruleblobiT miyeneb-
uli ziani. swored es aris samarTlebrivi garantia, romelic xelSekrulebis 
mxareebis dacvis saSualebad gvevlineba. 

sxvadasxva evropuli marTlwesrigi xelSekrulebis darRvevis samarT-
lebriv Sedegezec ver Tanxmdeba. inglisuri modeli upiratesobas zianis 
anazRaurebas aniWebs, qarTuli samarTali, germanulis msgavsad, aqcents 
Sesrulebaze akeTebs da cdilobs, damatebiTi vadis dawesebiT (magaliTad, 
405) aiZulos damrRvevi mxare Seasrulos valdebuleba. nebismier SemTxvevaSi 
xelSekrulebidan gamomdinare zianis anazRaureba adekvaturi unda iyos im 
sargeblisa, rasac mxare im SemTxvevaSi miiRebda, xelSekruleba jerovnad 
rom Sesrulebuliyo. 

xelSekruleba cocxali procesis maregulirebeli instrumentia, ami-
tom is ar SeiZleba ganvixiloT rogorc statikuri da erT mdgomareobaSi 
myofi dokumenti, romelic cvlilebebs ar eqvemdebareba. xelSekrulebis pi-
robaTa rogorc arsebiTi, aseve araarsebiTi cvlileba mxareTa nebis kerZo 
avtonomiis farglebSia moqceuli da misi ganxorcieleba daubrkoleblad 
aris SesaZlebeli. xSiria SemTxvevebi, rodesac xelSekrulebasTan dakavSire-
buli garemoebebi imdenad arsebiTad icvleba, rom misi Sesrulebis interesi 
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ikargeba an Sesruleba praqtikulad SeuZlebeli xdeba, an Sesruleba erT-erT 
mxares aSkarad araxelsayrel da araTanabar mdgomareobaSi ayenebs da a.S. qa-
rTuli samoqalaqo kodeqsi aseTi SemTxvevis dadgomisas mxareebs mouwodebs 
miusadagon xelSekruleba Secvlil garemoebebs (398). Tu xelSekrulebis mis-
adageba Secvlili garemoebebisadmi ar moxdeba, mxares ar SeiZleba moeTxo-
vos xelSekrulebiT gaTvaliswinebuli pirobebis mkacrad dacva.

`Secvlili garemobebisadmi xelSekrulebis misadagebis moTxovnis ufleba 
an kidev, Secvlili garemoebebis misadagebaze uaris Tqmis gamo xelSekrule-
bidan gasvla SesaZlebelia maSin, rodesac arsebobs samoqalaqo kodeqsis 
398-e muxliT gaTvaliswinebuli erT-erTi mniSvnelovani winapiroba, kerZod, 
garemoebis Secvla xelSekrulebis dadebis Semdeg, romelic ganapirobebs 
xelSekrulebiT gaTvaliswinebuli ufleba-movaleobebis ganxorcielebis 
SeuZleblobas~.73

xelSekrulebis mier samarTlebrivi Sedegebis warmoSobisaTvis aucile-
belia obieqturi da subieqturi winapirobebis Sesruleba, romelTa gareSec 
xelSekruleba ver iqneba iuridiulad namdvili, ar gamodgeba mxareTa Soris 
urTierTobebis garantad da ver Seasrulebs Tavis funqcias. 

Tu erT-erTi uZvelesi iuridiuli formulis perifrazs gamoviyenebT, 
xelSekrulebas, romelic kanonis Sesabamisad aris dadebuli, kanonis Zala 
aqvs mxareebisaTvis, Tumca es sulac ar gulisxmobs imas, rom mxareebs ar Seu-
ZliaT moqmedi xelSekruleba moargon maT Secvlil survilebsa da intere-
sebs. nebismier SemTxvevaSi, xelSekruleba mxareTa Soris miRweuli kompro-
misis rezultats unda warmoadgendes. xelSekrulebis calkeuli elementebis 
Sesaxeb arsebuli gansxvavebuli Teoriuli Tu praqtikuli konstruqciebi 
SeiZleba SeTanxmebis arsebobis konstituciur niSanze iqnes dayvanili. 

samoqalaqo brunvisaTvis xelSekrulebis udidesi mniSvnelobis miuxeda-
vad, mas mainc ar SeiZleba hqondes srulyofilebisa da yovlismomcvelobis 
pretenzia. sazogadoebrivi urTierTobebis dinamikuri ganviTarebis absolu-
turi gaTvla SeuZlebelia. amitom, rogori detaluric ar unda iyos xelSek-
ruleba, mainc arsebobs iseTi sakiTxis wamoWris Sansi, romelze pasuxic mxa-
reebs molaparakebis dros ar gauTvaliswinebiaT. zogjer isec xdeba, rom 
mxareebi savsebiT gacnobierebulad toveben SeuTanxmebel sakiTxebs. maT 
aseT qcevas SeiZleba sxvadasxva mizezi hqondes. aris sakiTxebi, romelTa 
gaTvlac winaswar ubralod SeuZlebelia.74 aseve, SeiZleba, mxareebma sada-
vo sakiTxebis umravlesobaze SeTanxmebas miaRwion, da miiCnion, rom Tema, 
romelic azrTa sxvadasxvaobis sagnad rCeba, ubralod ar Rirs imad, rom 
xelSekrulebis dadebaze saerTod Tqvan uari; mxareebma SeiZleba imsjelon 
movlenebis ganviTarebis ama Tu im scenarze da mividnen daskvnamde, rom erTi 
romeliRac konkretuli scenaris ganviTareba gamoricxulia, praqtikulad 

73 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2012 wlis 11 ivnisis #as-630-593-2012 ganCineba.
74 Kötz/Flessner, Eurpäisches Vertragsrecht, Bd I, 1996, 62-63. 
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ki sawinaaRmdego moxdes, da a.S. aseT dros Seqmnili vakuumis Sevsebis erT-
erTi racionaluri gza xelSekrulebis ganmartebaa,75 romelsac Tavisuflad 
SeiZleba vuwodoT xelovneba. xelovneba imitom, rom ganmartebis sxvadasx-
va meTodis kombinirebul gamoyenebas aucileblad sWirdeba inovaciuri da 
`arastandartuli~ azrovneba, raTa gamosavali swored iq moiZebnos, sadac 
is, erTi SexedviT, saerTod ar Cans.

b. xelSekrulebis Tavisufleba da mxareTa kerZo avtonomia 
b.a. xelSekrulebis Tavisuflebisa da mxareTa kerZo avtonomiis samarT-

lebrivi Sinaarsi 
xelSekrulebis Tavisuflebis, rogorc erT-erTi umniSvnelovanesi prin-

cipis gareSe Tanamedrove saxelSekrulebo samarTlis warmodgena SeuZle-
belia. SeiZleba Tavisuflad iTqvas, rom saxelSekrulebo samarTlis axali 
regulirebebis warmoSoba da maTi praqtikuli danergva mniSvnelovnad aris 
damokidebuli xelSekrulebis Tavisuflebis principze. 

319-e muxli sakanonmdeblo doneze ganamtkicebs xelSekrulebis Tavisu-
flebas da gansazRvravs, rom mxareebs SeuZliaT kanonis farglebSi Tavisu-
flad dadon xelSekrulebebi da gansazRvron maTi Sinaarsi. maT SeuZliaT 
dadon iseTi xelSekrulebebic, romlebic kanoniT gaTvaliswinebuli ar aris, 
magram ar ewinaaRmdegeba mas. 

xelSekrulebis Tavisuflebis principi pirdapir kavSirSia kerZo samarT-
lis meore umniSvnelovanes postulatTan, romelsac mxareTa kerZo avtono-
mia ewodeba. mxareTa kerZo avtonomia kerZo samarTlis moqmedebis sferoSi 
subieqtis arCevanis Tavisuflebas gulisxmobs. kerZo avtonomiiT sargeblo-
ba niSnavs piris uflebas, TviTon airCios potenciuri kontrahenti da daa-
myaros masTan iseTi urTierToba, romelic maT saerTo survilebsa da molo-
dinebs Seesabameba. cxadia, rogorc pirveli, aseve meore principis realizacia 
SesaZlebelia mxolod kanonis imperatiuli moTxovnebis dacvis pirobiT. 

saboloo jamSi, xelSekrulebis Tavisuflebisa da mxareTa kerZo av-
tonomiis principebis meSveobiT xdeba realizacia im uflebebisa da mova-
leobebisa, romlebic pirs eniWeba an ekisreba xelSekrulebis ZaliT. es ori 
principi erTsa da imave mizans emsaxureba. Ggadamwyveti mniSvneloba ar aqvs 
im teqnikur gansxvavebebs, romelsac xSirad usvamen xazs akademiur publika-
ciebSi. zogierTi mosazrebiT, xelSekrulebis Tavisufleba gacilebiT ufro 
farTo cnebaa, vidre kerZo avtonomia, vinaidan am ukanasknelis qveS moiaz-
reben mxolod SesaZlo kontrahentis arCevis samarTlebriv SesaZleblobas.76 
gansxvavebuli mosazrebebis miuxedavad, samoqalaqo kodeqsis zemoaRniSnuli 
normis (319) Sinaarsidan gamomdinare, SeiZleba ori arsebiTi elementi gamoi-
yos. pirveli gulisxmobs subieqtis uflebas, Tavad airCios kontrahenti 

75 Kötz/Flessner, Eurpäisches Vertragsrecht, Bd I, 1996, 162-163. 
76 Alpa, Party Autonomy and Freedom of Contract Today, in: Somma, (Edit.), The Politics of the Draft Com-
mon Frame of Refernce, 2009, 88. 
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(xelSekrulebis dadebis Tavisufleba), xolo meore _ subieqtis SesaZle-
blobas, mis mier arCeul kontrahentTan erTad Tavad gansazRvros xelSek-
rulebis Sinaarsi.77 amgvarad, praqtikuli TvalsazrisiT, kerZo samarTalSi 
moqmedi nebismieri norma, romelic gadawyvetilebis miRebis delegirebas mx-
areebze axdens, SegviZlia CavTvaloT kerZo avtonomiis gamovlinebad. aseve, 
Tu kanonSi gvxvdeba miniSneba, rom mxareTa mier miRweuli kompromisi (Se-
Tanxmeba) sakmarisia samarTlebrivad mniSvnelovani Sedegis warmoSobisaTvis, 
saxeze gveqneba xelSekrulebis Tavisuflebis kidev erTi magaliTi. 

b.b. xelSekrulebis Tavisuflebis farglebi 
xelSekrulebis Tavisufleba da mxareTa kerZo avtonomia istoriulad 

warmoiSvnen da dasrulebuli saxe miiRes, rogorc liberalurma Rirebule-
bebma. XX saukunis bolos da axali aTaswleulis dasawyisSi gabatonebulma 
e.w. socialuri sabazro ekonomikis koncefciam mniSvnelovnad Secvla misi 
absoluturi xasiaTi. Tu XIX saukunis meore naxevarSi xelSekrulebis Tavi-
suflebis principis realizaciam ganviTareba daaCqara, erTi saukunis Semdeg 
is ukve garkveulwilad sazogadoebrivi winsvlis Semaferxeblad iqca. wina 
planze gadmovida xelSekrulebis `susti mxaris~ _ momxmareblis dacvis in-
teresi da es ukanasknelic saxelSekrulebo samarTlis erT-erT umTavres 
postulatad Camoyalibda.

xelSekrulebis Tavisuflebis principis absoluturobas aseve zRudavs 
doqtrinasa da praqtikaSi aRiarebuli e.w. `regulirebadi~ xelSekrulebebi. 
maT Soris umTavresia sacxovrebeli binis qiravnobisa da Sromis urTierTo-
bebis maregulirebeli SeTanxmebebi. socialuri saxelmwifos idea Tavis TavSi 
gulisxmobs adamianis uflebas, iyos uzrunvelyofili sacxovrebeli biniT, 
samarTliani fasiTa da pirobebiT, aseve sargeblobdes aradiskriminaciuli 
da Tanasworuflebiani Sromis uflebiT.78 xelSekrulebis ama Tu im konkre-
tuli saxis specialuri regulireba, masSi e.w. socialuri normebis koncen-
traciis gazrdis gziT miznad isaxavs xelSekrulebis `sust mxareTa~ (binis 
damqiravebeli, dasaqmebuli) dacvas da maTTvis socialuri samarTlianobis 
minimumis uzrunvelyofas. 

miuxedavad imisa, rom xelSekrulebis pirobebis samarTlianobisa da `sus-
ti mxaris~ dacvis ideebma xelSekrulebis Tavisuflebis samarTlebriv Si-
naarsSi garkveuli koreqtivebi Seitana, ar SeiZleba vamtkicoT, rom es prin-
cipebi erTmaneTTan ierarqiul damokidebulebaSi arian da romelime maTgans 
apriorulad eniWeba upiratesoba meoresTan SedarebiT.79 samarTlebriv Ri-
rebulebaTa sistemaSi TiToeul maTgans Tavisi adgili gaaCnia da Tavis fun-
qcias asrulebs. maT Soris koliziis warmoSobisas saboloo gadawyvetilebis 
miReba sasamarTlo praqtikis saqmea. 

77 Schwab/Löhing, Einführung in das Zivilrecht, 2010, 185, Rn 406. 
78 Kötz/Flessner, Eurpäisches Vertragsrecht, Bd I, 1996, 193. 
79 Lurger, The ‘Social’ Side of Contract Law and the New Principle, in: Hartkamp/Hesselink/Hondius/Mak/
Perron/ Towards a European Civil Code, 4th Revised and Expanded Edition, 2011, 364. 
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b.g. xelSekrulebis Tavisuflebisa da xelSekrulebis standartuli piro-
bebis urTierTmimarTeba

xelSekrulebis standartuli pirobebi industrializmis pirmSoa. misi 
warmoSoba produqciis aqamde arnaxuli masStabebiT warmoebam da am produq-
ciis swrafad gayidvis saWiroebam ganapiroba. standartuli pirobebis gamar-
Tlebuloba, erTi mxriv, moqnilobiTa da simartiviT sabuTdeba, Tumca, meore 
mxriv, mwarmoebels/gamyidvels uCens cdunebas, am pirobebSi gaiTvaliswinos 
iseTi mowesrigeba, romelic arsebul riskebs maqsimalurad gadaakisrebs meo-
re mxares.80

standartuli pirobebis gaTvaliswinebiT xelSekrulebis modelis Se-
muSaveba, rogorc wesi, gamoricxavs masSi raime cvlilebebis Setanis Sesa-
Zleblobas. SemZenis arCevani Zalian martivia: daeTanxmos SeTavazebul piro-
bebs an uari Tqvas sasurvelis SeZenaze. formalurad arCevanis Tavisufleba 
TiTqos saxezea da es problemas ar unda qmnides, Tumca, meore mxriv, savse-
biT logikuria vamtkicoT, rom am gziT xdeba xelSekrulebis Tavisuflebis 
erTi aspeqtis (piris ufleba, gadawyvitos, dados Tu ara xelSekruleba) mier 
meoris (kontrahentis ufleba, monawileoba miiRos xelSekrulebis Sinaarsis 
gansazRvraSi) `gamodevna~. aseT samarTlebriv Sedegs ki Tavisuflad SeuZlia 
`susti~ da arainformirebuli kontrahentis diskriminaciul pirobebSi Cay-
enebamde migviyvanos. 

xelSekrulebis standartuli pirobebi Zlevamosili industriuli `ba-
tonebis~ xelSi SeiZleba iqces axali feodalizmis damyarebis saSualebad, 
rac maT saSualebas miscems cxovrebis wesi ukarnaxon TavianT `vasalebs~81 
(momxmareblebs).82

saqonlis an momsaxurebis mimwodeblis mxridan riskebis arasamarTlianad, 
arasworad ganawilebis dasadgenad aucilebelia ganisazRvros, Tu ra iqne-
boda `swori~ da `samarTliani~ mocemuli SemTxvevisaTvis.83 xelSekrulebis 
standartuli pirobebis samarTlianobis garkveuli standarti samoqalaqo 
kodeqsSia mocemuli. umTavresi, rasac kanoni mxareebisagan iTxovs, es aris 
ndobisa da keTilsindisierebis principis dacva (346). piri, romelic stand-
artuli pirobebis gaTvaliswinebiT debs xelSekrulebas, ZiriTadad endoba 
meore mxaris mier miwodebul informacias, vinaidan mas saTanado codnis, 
gamocdilebis an informaciis arqonis gamo ar aqvs SesaZlebloba da dro 
swrafad da efeqturad gadaamowmos momwodeblis monacemTa siswore. 

rogorc wesi, standartuli pirobebiT xelSekrulebis dadebisas 
SemZenisaTvis uaryofiT Sedegebs ganapirobebs `wvrilmanebi,~ romlebsac 
meore mxare saTanado yuradRebas ver aqcevs. 

amitom praqtikaSi xSiria SemTxvevebi, rodesac mxare dainteresebulia 

80 Kötz/Flessner, Europäisches Vertragsrecht, 1996, 210.
81 Kötz/Flessner, Europäisches Vertragsrecht, 1996, 211. 
82 Kötz/Flessner, Europäisches Vertragsrecht, 1996, 211.
83 Kötz/Flessner, Europäisches Vertragsrecht, 1996, 210. 
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ara mTlianad xelSekrulebis, aramed misi konkretuli debulebis baTilobis 
miRweviT, vinaidan es debuleba mas araTanabar mdgomareobaSi ayenebs. meore 
mxriv, mas ar surs xelSekrulebis srulad gabaTileba imis gamo, rom kvlav 
dainteresebulia xelSekrulebis obieqtiT/sagniT da surs misiT sargeblo-
ba.84 qarTuli samoqalaqo kodeqsi yuradRebas amaxvilebs calkeuli debule-
bebis, da ara standartuli pirobebis gamoyenebiT dadebuli xelSekrulebis 
srul baTilobaze. es normebi xels uwyobs mxareebs SeinarCunon iseTi ga-
rigebi, romelic gamonaklisis saxiT arsebuli pirobebis garda, ZiriTadad 
Seesabameba da akmayofilebs maT interesebs. 

baTili debulebebis CamoTvlis gziT kanoni gansazRvravs im areals, rom-
lis farglebSi mxareebs SeuZliaT xelSekrulebis standartuli pirobebis 
gamoyeneba. Tu isini daicaven kodeqsiT dadgenil minimalur standarts ndo-
bisa da keTilsindisierebis principis gaTvaliswinebiT, maSin maT standar-
tul pirobebs safrTxe ar Seeqmneba. 

xelSekrulebis Tavisufleba gulisxmobs Tavisuflebas yvelasTvis da 
ara mxolod xelSekrulebis erTi konkretuli (Tundac is gansakuTrebuli 
sabazro ZalauflebiT sargeblobdes) mxarisaTvis. amitom standartul pi-
robebTan dakavSirebuli imperatiuli regulirebebi emsaxureba ara Tavisu-
flebis SezRudvis, aramed misi yvelasaTvis garantirebulad uzrunvelyofis 
sajaro mizans. Sesabamisad, am imperatiul normaTa darRveva aucileblad 
gamoiwvevs xelSekrulebis Sesabamisi debulebis baTilad aRiarebas.

g. Pacta sunt servanda 
xelSekrulebis, rogorc samarTlebrivi institutis, ganmasxvavebeli ni-

Sani mxareebisaTvis mis savaldebulobaSi vlindeba. igives ver vityviT eTi-
kur-moralur doneze arsebul SeTanxmebebze, romlebic adamianuri cxovrebis 
yoveldRiurobis Semadgeneli nawilia. maTi Seusrulebloba iwvevs emociebs, 
uaryofiT moralur Sefasebebs, magram ara iuridiuli valdebulebis warmo-
Sobas. 

Tu erTma megobarma meoreze adre Seityo saintereso konkursis arsebobis 
Sesaxeb, magram es ukanaskneli ar gaafrTxila da amiT erT-erTi seriozuli 
konkurenti moiSora, SeiZleba gaxdes am ori adamianis an maTi sxva mego-
brebis, nacnobebisa Tu pirTa ufro farTo wris msjelobis sagani, magram 
am urTierTobas kavSiri ar eqneba samarTalTan. Kveravis daavaldebuleb, 
iyos sulgrZeli da megobrebisaTvis Tavdadebuli. Ees samarTlis moqmedebis 
sfero ar aris. nikolai berdiaevis cnobil gamonaTqvams Tu gavixsenebT, 
samarTlis mizani ar aris dedamiwaze samoTxis damyareba, samarTlis mizania 
xeli SeuSalos msoflioSi jojoxeTis gamefebas. 

xelSekruleba imiT gansxvavdeba `patiosani sityvisagan,~ rom mis 
keTilsindisierad da jerovnad Sesrulebas garantad saxelmwifo gvevlineba. 
Tu romelime mxare ver SeZlebs xelSekrulebiT nakisri valdebulebis Ses-

84 Kötz/Flessner, Europäisches Vertragsrecht, 1996, 209. 
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rulebas, saxelmwifo aiZulebs mas Sesrulebis ganxorcielebas an Seusrule-
blobiT miyenebuli zianis anazRaurebas. 

saxelSekrulebo da moralur-eTikuri valdebulebebis gansxvavebebze 
saubari maT Soris Sinagani kavSiris ararsebobas ar gulisxmobs. albaT ufro 
piriqiTaa, vinaidan dRemde inarCunebs popularobas Carlz fridis (Charles 
Fried) mier SemoTavazebuli Teoria. am Teoriis Tanaxmad, xelSekrulebis 
savaldebuloba emyareba moralur valdebulebas, romelic moiTxovs, rom 
adamianebi micemul pirobas asrulebdnen.85 SeiZleba vivaraudoT, rom mis 
farTod gavrcelebas, garkveulwilad, xelSekrulebis cnebis inglisuri 
gagebac ganapirobebs. saerTo samarTali xelSekrulebas ganixilavs, rogorc 
Sepirebas raimes Sesrulebis Sesaxeb, romelsac Tan unda mohyves Semxvedri 
dakmayofileba (Consideration). Sesabamisad, britaneTSi ver xedaven xelSek-
rulebas iq, sadac Semxvedri dakmayofileba ar arsebobs. 

rac ufro intensiuri da kompleqsuri xdeba samoqalaqo brunva, uZvelesi 
laTinuri formulis _ Pacta sunt servanda _ xelSekruleba unda Sesruldes _ 
aqtualuroba da mniSvneloba yoveldRiurad izrdeba. 

d. garigebisa da xelSekrulebis cnebebis urTierTmimarTeba 
garigebisa da xelSekrulebis cnebaTa sistemis arseboba germanuli samar-

Tlis ojaxSi Semavali marTlwesrigisaTvis damaxasiaTebeli erT-erTi umniS-
vnelovanesi Taviseburebaa.86 qarTuli samoqalaqo kodeqsi swored am `ojaxis 
wevria~ da srulad iziarebs germaneli dogmatikosebis mier XIX saukunis bo-
losaTvis Camoyalibebul nebis gamovlenis doqtrinas. 

moZRvreba garigebebis Sesaxeb am cnebis umniSvnelovanes elementad miiC-
nevs garigebis mxaris/mxareebis mier nebis gamovlenas, Tu nebis gamovlenas 
subieqtis/subieqtTa mxridan adgili ar hqonia, garigebis arsebobis mtkiceba 
moklebuli iqneba samarTlebriv safuZvels.87

saqarTvelos uzenaesi sasamarTlos erT-erTi gadawyvetilebis Tanaxmad, 
`nebis gamovlenis ganmartebisas, amosavali principia is garemoeba, rom neba 
ganmartebul unda iqnes keTilsindisierebis principis Sesatyvisad da samar-
Tlebrivi brunvis Taviseburebebis gaTvaliswinebiT. amasTan, aRsaniSnavia, 
rom nebis gamovlenis sakiTxSi ar SeiZleba Semofargvla im mniSvnelobiT, 
rac masSi ivarauda nebis gammJRavnebelma, an man, vinc iyo nebis adresati 
xelSekrulebis gaformebis momentSi. ganmsazRvrelia mniSvneloba, romelic 
SeiZleboda misTvis mieniWebina warmosaxviT gonier adamians, Cayenebuls 
aRniSnuli nebis adresatis mdgomareobaSi, gadawyvetilebis miRebisas xelSek-
rulebis Sinaarsis Taobaze werilobiT dafiqsirebuli teqstis safuZvelze 
saqmesTan dakavSirebuli yvela sxva mniSvnelovani da cnobili garemoebis 

85 Hesselink, European Contract Law: A Matter of Consumer Protection, Citizenship, or Jusitce, in: Vettory, 
Remedies in Contract, the Common Rules for a Europhean Law, 2008, 129. 
86 Schwab/Löhing, Einführung in das Zivilrecht, 2010, 187, Rn. 408. 
87 Schwab/Löhing, Einführung in das Zivilrecht, 2010, 187, Rn. 408.
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gaTvaliswinebiT~.88

meore umniSvnelovanesi elementi, romelic garigebis cnebis Camoyali-
bebaSi udides rols TamaSobs, aris mxareTa mizani daamyaron, Secvalon an 
Sewyviton samarTlebrivi urTierToba. Tu samoqalaqo kodeqsis Sesabamisi 
normebis formulirebis perifrazs gamoviyenebT, nebis gamovlena mxolod 
maSin CaiTvleba garigebad, Tu is mimarTulia samarTlebrivi urTierTobebis 
warmoSobis, Secvlis an Sewyvetisaken (50).

garigebad SeiZleba CaiTvalos rogorc erTi, aseve ramdenime piris nebis 
gamovlena. Sesabamisad, garigebebis klasifikacia calmxriv, ormxriv da mra-
valmxriv garigebebad im subieqtebis raodenobas emyareba, vinc samarTlebri-
vi Sedegis misaRebad neba gamoavlina. vinaidan xelSekruleba arsebiT piro-
bebTan dakavSirebiT minimum ori mxaris SeTanxmebas gulisxmobs, ormxrivi an 
mravalmxrivi nebis gamovlena sxva araferia, Tu ara xelSekruleba.es ar niS-
navs, rom urTierTobis warmoSobaze, Secvlaze an Sewyvetaze orientirebuli 
yvela ormxrivi an mravalmxrivi nebis gamovlenis ukan aucileblad xelSek-
ruleba unda vigulisxmoT. magaliTad, mravalmxrivi nebis gamovlena saxezea 
kompaniis partniorebis/aqcionerebis mier gadawyvetilebis miRebisas.89 am 
SemTxvevaSi partniorTa nebis gamovlena TviT kompaniis mier nebis gamov-
lenis aucilebel winapirobad warmoCndeba. Tu wesdeba kompaniis kuTvnili 
uZravi qonebis gasxvisebisaTvis partniorTa krebis Tanxmobas savaldebulod 
miiCnevs, maSin partniorTa nebis gamovlena da misi asaxva gadawyvetilebaSi 
warmoadgens samarTlebriv winapirobas imisTvis, rom kompaniam Tavad gamoav-
linos uZravi qonebis nasyidobis xelSekrulebis dadebis neba, anu dados 
Sesabamisi garigeba. 

yvela xelSekruleba garigebaa, magram yvela garigeba xelSekruleba ar 
aris. xelSekrulebis dasadebad aucilebelia minimum ori Semxvedri nebis 
gamovlena, Tumca sxva SemTxvevebSi, rodesac xelSekruleba ar ideba, Sesa-
Zloa aseve moxdes ramdenime piris nebis gamovlena `paralelur reJimSi~.90 
magaliTad, Tu piri aRiarebs qorwinebis gareSe dabadebuli bavSvis mamobas 
da gamoxatavs nebas, rom monawileoba miiRos bavSvis aRzrdaSi, xolo deda 
daeTanxmeba mas, es ar iqneba xelSekruleba, miuxedavad imisa, rom orive mx-
aris mxridan nebis gamovlenas adgili hqonda. am SemTxvevaSi mamis mier nebis 
gamovlena mboWavia misTvis da warmoSobs bavSvis aRzrdaSi monawileobis 
valdebulebas yovelgvari damatebiTi saxelSekrulebo valdebulebis arse-
bobis gareSe.91

garigebis dadebis dros nebis gamovlena samarTlebrivi urTierTobebis 
warmoSobis Secvlis an Sewyvetisaken aris mimarTuli. samarTlebrivi Sedegi, 

88 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2012 wlis 11 ivnisis #as-630-593-2012 ganCineba. 
89 Schwab/Löhing, Einführung in das Zivilrecht, 2010, 187, Rn. 409.
90 Schwab/Löhing, Einführung in das Zivilrecht, 2010, 187, Rn. 411. 
91 Sead., Schwab/Löhing, Einführung in das Zivilrecht, 2010, 187, Rn. 411.
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romelic am dros warmoiSoba, mboWavia mxarisaTvis/mxareebisaTvis da masze 
calmxrivad uaris Tqma mxolod im SemTxvevaSia SesaZlebeli, Tu kanonmde-
beli nebis gamovlenis subieqts amis nebas aZlevs. gamovlenili nebis saval-
debuloba TviT nebis gamovlenis subieqtisaTvis garigebis cnebis erT-erTi 
konstituciuri niSania. am niSnis gareSe nebis gamovlena samarTlebrivi in-
strumentidan gardaiqmneba keTil survilebad, romlis realurad aRsruleba 
mxolod mxaris keTilsindisierebasa da keTil nebaze iqneba damokidebuli. 
aRniSnuli ar gamoricxavs imas, rom mxareTa Semxvedri nebis gamovlenis 
safuZvelze erT-erT maTgans mieniWos am nebis gamovlenis calmxrivad Secv-
lis an masze saerTod uaris Tqmis ufleba. magaliTad, myidvelis ufleba, 
moSalos xelSekruleba Tu movalis mier vadis gadacilebam mas daukarga 
interesi Sesasrulebeli valdebulebisadmi, SeiZleba realizebul iqnes 
calmxrivi nebis gamovleniT, Tumca es gamovlena xelSekrulebis an kanonis 
ZaliT savaldebulo iqneba meore mxarisTvisac, vinaidan swored misi mxridan 
dafiqsirebuli darRveva gaxda calmxrivad xelSekrulebis moSlis winapi-
roba. amgvarad, nebis calmxrivi gamovlena, romelic SeiZleba uaryofiTad 
aisaxos sxva mxaris uflebebze, dasaSvebia mxolod im SemTxvevaSi, rodesac 
valdebulebis warmoSobis Sesabamisi safuZvlis (xelSekrulebis, kanonis) 
samarTlebrivi bunebidan gamomdinare, samarTlebrivi interesebis dacva da 
dabalanseba sxva gziT ver xerxdeba. Tu xelSekrulebis moSlis ufleba yve-
las SeuzRudavad eqneba, es samoqalaqo brunvis kolafss gamoiwvevs. amitom 
aseTi uflebis miniWebas kanoni SesaZleblad miiCnevs swored brunvis monawi-
leTa kanonieri interesebis dacvis principidan gamomdinare. 

garigebis safuZvlad arsebuli mxaris neba da misi gamovlena rogorc 
subieqturi, aseve obieqturi TvalsazrisiT, unaklo unda iyos. magaliTad, 
unaklod ver CaiTvleba eqvsi wlis bavSvis mier garigebis dadebis mizniT 
nebis gamovlena, an imave qmedebis ganxorcieleba srulwlovani piris mier, 
romelic sasamarTlom qmeduunaron aRiara. obieqturi TvalsazrisiT, neba, 
romelic xelyofs kanoniT dadgenil wessa da akrZalvebs, zneobasa da sajaro 
wesrigs (54), samarTlebriv Sedegebs ar warmoSobs da garigebis ucilod baTi-
lad aRiarebis safuZvelia. 

Sesabamisad, garigebis baTilobasTan dakavSirebuli da qarTuli samoqa-
laqo kodeqsis zogad nawilSi arsebuli normebi srulad vrceldeba xelSek-
rulebazec, rogorc garigebis nairsaxeobaze. xelSekrulebis namdvilobis 
samarTlebrivi farglebi swored garigebebis maregulirebel normebSia gab-
neuli. swored es normebi afrTxilebs samoqalaqo brunvis monawileebs, rom 
iZulebiT, motyuebiT an SecdomiT dadebuli garigebebi samarTlebriv Sede-
gebs ar warmoSoben, Tu mxares, visac Secilebis ufleba aqvs, ar surs am Sede-
gis dadgoma. isini gansazRvraven, rom garigeba (da, maSasadame, xelSekrule-
bac) ar arsebobs, Tu nebis gamovlena obieqturad ar dasturdeba (53) da a.S. 

moyvanili magaliTebi cxadyofen, rom garigebisa da xelSekrulebis mom-
wesrigebeli normebi qmnis saxelSekrulebo samarTlis universalur safuZv-
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els, romelic saerToa mTeli qarTuli kerZo samarTlisaTvis. misi saTanadod 
gaanalizebis gareSe praqtikaSi arsebuli gansxvavebuli xelSekrulebebis 
samarTlebrivi Sefaseba SeuZlebelia.

 e. xelSekrulebis saxeebi
xelSekrulebis (iseve, rogorc valdebulebis) saxeebad dayofas wminda 

Teoriuli mniSvneloba aqvs da misi samarTlebrivi bunebisaTvis damaxasiaTe-
beli gansxvavebuli aspeqtebis ukeT warmoCenas emsaxureba. 

garigebebis msgavsad, miRebulia xelSekrulebebis klasifikacia calmxriv 
da ormxriv xelSekrulebebad, Tumca maTi erTmaneTSi aRreva dauSvebelia, 
vinaidan TviT klasifikaciis kriteriumebia gansxvavebuli. pirvel SemTxveva-
Si mniSvneloba aqvs imas, Tu ramdeni subieqtis nebis gamovlenasTan gvaqvs 
saqme, xolo xelSekrulebebis klasifikacia emyareba mis mxareTa Soris ufle-
ba-movaleobaTa ganawilebis konstituciur niSans. 

imis mixedviT, Tu romel mxares aqvs uflebebi da romels _ movaleo-
bebi, xelSekruleba SeiZleba iyos calmxrivi an ormxrivi. Tu xelSekrulebis 
erT mxares mxolod uflebebia, romelsac meoris movaleobebi Seesabameba, 
saxeze gveqneba calmxrivi xelSekruleba. Tu xelSekrulebis orive mxares 
erTmaneTTan Semxvedri uflebebi da movaleobebi akavSirebT, xelSekruleba 
ormxrivad unda CaiTvalos. 

rogorc ukve aRiniSna, xelSekrulebis savaldebulobas mis pirobebze mx-
areTa Tanxmobis arseboba ganapirobebs, Tumca SesaZloa SeTanxmebasTan er-
Tad aucilebeli iyos garkveuli moqmedebis Sesrulebac (magaliTad, nivTis 
gadacema). Tu xelSekruleba SeTanxmebis miRwevisTanave, damatebiTi moq-
medebis Sesrulebis gareSe warmoSobs valdebulebas, maSin is konsesualuria 
(anu SeTanxmebazea damokidebuli) da piriqiT, Tu xelSekrulebis realurad 
arseboba raime moqmedebiT (nivTis gadacemiT) unda dadasturdes, maSin saxeze 
gveqneba realuri xelSekruleba.92 romis samarTlidan momdinare es klasifi-
kacia droTa ganmavlobaSi praqtikul daniSnulebas kargavs, radgan Taname-
drove samoqalaqo brunvis pirobebSi dadebuli xelSekrulebebis kompleq-
suri xasiaTi ar iZleva martivi da calmxrivi kriteriumebiT misi Sefasebis 
SesaZleblobas. 

qarTuli samoqalaqo kodeqsi iTvaliswinebs rogorc sasyidlian, aseve 
usasyidlo xelSekrulebebs. xelSekrulebis sasyidlianoba ganisazRreba 
imis mixedviT, valdebulia Tu ara kreditori, romlis sasargeblodac mov-
ale raime qmedebas asrulebs, TviTonac ganaxorcielos sapasuxo moqmedeba. 
magaliTad, kodeqsiT regulirebuli Cuqebisa da Txovebis xelSekrulebebi 
calsaxad miekuTvnebian usasyidlo xelSekrulebaTa kategorias, rasac ver 
vityviT qiravnobaze, nasyidobaze da a.S. samoqalaqo samarTlis `komercial-
izaciis~ tendencia TandaTanobiT amcirebs usasyidlo xelSekrulebebis 
mniSvnelobas. Tu gaviTvaliswinebT im garemoebas, rom angloamerikuli 

92 axvlediani, valdebulebiTi samarTali, meore gamocema, 1999, gv. 29. 
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samarTlis qveynebSi usasyidlod raimes Sesruleba saerTod ar ganixileba 
xelSekrulebad, naTeli gaxdeba, rom aseTi moqmedebebi praqtikaSi arcTu ise 
did rols asrulebs. 

327 III muxlidan gamomdinare, SeiZleba gamarTlebuli iyos xelSekruleba-
Ta dayofa winare da ZiriTad xelSekrulebebad. saxelwodebidan gamomdinare, 
pirveli emsaxureba meoris dadebisaTvis damatebiTi samarTlebrivi garan-
tiebis Seqmnas, magram, amave dros, ar SeiZleba mogvevlinos mis Semcvlelad. 
praqtikaSi xSiria SemTxvevebi, rodesac xelSekrulebas mxareebi „winares“ 
arqmeven, magram masSi detalurad iTvaliswineben ZiriTadi xelSekrulebis 
arsebiT pirobebs. aseT SemTxvevaSi, xelSekrulebis dasaxelebis miuxedavad, 
saxeze gveqneba ZiriTadi xelSekruleba. winare xelSekrulebis ZiriTadi 
funqciaa mxareTa ufleba _ dadon xelSekruleba, maT valdebulebad aqcios 
da am valdebulebis SeusruleblobisaTvis garkveuli sanqciebi daawesos. 

xelSekrulebis saxeebze saubrisas aucileblad unda aRiniSnos bolo 
ramdenime aTwleulis ganmavlobaSi arsebuli tendecia, romelic, ingli-
surenovani marTlwesrigebis gavleniT, evropis kontinentze (da bolo aT-
wleulis ganmavlobaSi _ saqarTveloSic) gavrcelda. praqtikaSi xSirad 
gvxvdeba mxareTa mier gaformebuli iseTi dokumentebi, rogoricaa: urT-
ierTgagebis memorandumi, ganzraxulebaTa oqmi, TanamSromlobis deklara-
cia da a.S. samoqalaqo kodeqsis komentarebis avtorebma scades am doku-
mentebis zusti samarTlebrivi Sinaarsis dadgena,93 Tumca, unda aRiniSnos, 
rom am komentarebis gamocemidan aTze meti wlis gasvlis Semdeg qarTul 
praqtikaSi arsebuli mdgomareoba gansxvavebulia. xSirad gvxdeba zemoaRniS-
nuli terminebis gamoyenebiT dasaTaurebuli SeTanxmebebi, romlebic Sinaar-
sobrivad mniSvnelovnad gansxvavdebian erTmaneTisagan. qarTul praqtikaSi 
savsebiT SesaZlebelia, rom urTierTgagebis memorandumi iyos erTaderTi 
dokumenti, romelsac mxareebi TavianTi urTierTobebis regulirebisaTvis 
iyeneben. SesaZlebelia, aseTi `memorandumebisa~ Tu `oqmebis~ raodenoba ors 
aRematebodes da aseTi `epizoduri~ formiT xdebodes regulireba. arsebu-
li praqtikidan mxolod is daskvna SeiZleba gamovitanoT, rom dokumentis 
xelSekrulebis erT-erT nairsaxeobad kvalifikacia unda moxdes ara misi 
saxelwodebis, aramed Sinaarsis detaluri analizis safuZvelze. winaaRmdeg 
SemTxvevaSi gamoricxuli ar aris Secdoma im samarTlebrivi Sedegebis Se-
fasebaSi, romelic SeiZleba dokuments mohyves. 

praqtikaSi iyo SemTxveva, rodesac kompaniis finansuri samsaxuri amt-
kicebda, rom memorandumi ar SeiZleba CaiTvalos dokumentad sagadasaxado 
miznebisaTvis, vinaidan klasikuri ganmartebidan gamomdinare, is ar war-
moSobs iseT uflebebsa da movaleobebs, romelsac SeiZleba mniSvneloba 
hqondes sagadasaxado valdebulebis Sinaarsis gansazRvrisaTvis. klasikuri 
ganmartebis mixedviT mosazrebis dasabuTebulobis miuxedavad, kompaniis mier 

93 Wanturia, Wanturia/zoiZe/niniZe/xecuriani/axvlediani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 327-e muxli, gv. 101-102. 
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gaformebuli memorandumebis gadamowmebam aCvena, rom maTi mniSvnelovani 
nawili Seicavda miTiTebas gadaxdis sakmaod konkretul valdebulebaze. aseT 
SemTxvevebSi memorandumi miCneul unda iqnes Cveulebriv xelSekrulebad, mis 
erT-erT nairsaxeobad da samarTlebrivi Sefasebac aqedan gamomdinare unda 
gakeTdes. sasamarTlo valdebulia swored am kuTxiT miudges mxareTa mier 
warmodgenil nebismier dokuments, ar koncentrirdes mis dasaxelebaze da 
Seecados Sinaarsidan gamomdinare gansazRvros ra surdaT mxareebs da ram-
denad aris kanonTan SesabamisobaSi maT mier gamovlenili (Tundac sakmaod 
ucnaurad dasaTaurebuli) neba. 

xelSekrulebis Tavisuflebis principi iZleva SesaZleblobas axali tipis 
xelSekrulebebis warmoSobisa da ganviTarebisaTvis. 

magaliTis saxiT SeiZleba dasaxeldes e.w. esqrou (Escrow) xelSekrule-
ba, romelmac inglisuri da amerikuli samarTlebrivi sistemebis gavleniT 
sakmaod farTo gavrceleba pova evropaSi. esqrou gulisxmobs iseT mdgo-
mareobas, rodesac xelSekruleba da misi Tanmxlebi dokumentaciis erTad-
erTi originali inaxeba ara mxareebTan, aramed neitralur mesame pirTan, 
(Escrow Agent) romelic valdebulia uzrunvelyos dokumentebis Senaxva da 
maTi daniSnulebisamebr gadacema arsebuli SeTanxmebis Sesabamisad.94 urT-
ierTobis es forma xSirad gamoiyeneba iseT SemTxvevebSi, rodesac mxareebs 
Soris arsebuli ndobis xarisxi dabalia an Tavad dokumentaciaSi daculi in-
formaciis specifika moiTxovs maTi gansakuTrebuli dacvis uzrunvelyofas. 
esqrou-agentebi ZiriTadad arian fizikuri pirebi an kompaniebi, romlebsac 
aqvT Sesabamisi codna da gamocdileba. esqrou momsaxurebis, rogorc sabanko 
produqtis, Semotana qarTuli komerciuli bankebis mier imis dasturia, rom 
xelSekrulebis es axali saxe qarTul biznesSic ikidebs fexs. 

7. xelSekrulebis darRveva da misi samarTlebrivi Sedegebi95

xelSekrulebas kanonis Zala aqvs misi mxareebisaTvis. amitom mis darRve-
vas Tavad kanoni ukavSirebs garkveul samarTlebriv Sedegebs. xelSekrulebis 
darRveva mWidro kavSirSia Sesrulebis cnebasTan. Sesruleba xelSekrulebis 
Sesabamisi qmedebis (moqmedebis an umoqmedobis) amave xelSekrulebiT dad-
genili wesiT ganxorcielebas niSnavs.96 xelSekrulebis darRveva ki faqto-
brivad am ukanasknelis, rogorc Sedegis, ararsebobas gulisxmobs. sxva si-
tyvebiT rom vTqvaT, darRveva gamoricxavs Sesrulebas da piriqiT, iq, sadac 

94 Eisenhut, Escrow;Verhältnisse, Das Escrow Agreement and änliche Sicherungsgeschäfte, 2009, 7. 
95 rogorc xelSekrulebis, aseve zogadad valdebulebis darRvevisa da misi samarT-
lebrivi Sedegebis Sesaxeb ix. vaSakiZe, samoqalaqo kodeqsis garTulebul valdebulebaTa 
sistema, 2010. 
96 Lüsing, Die Pflichten aus culpa in contrahendo und positiver Vertragsverletzung, 2012, 35. 
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valdebuleba jerovnad da keTilsindisierad aris Sesrulebuli, darRvevis 
adgili aRar rCeba. 

xelSekrulebis darRveva gulisxmobs valdebuli piris gancxadebas, rom 
mas ar surs Sesruleba, aseve imasac, rom mas Sesruleba ar SeuZlia.97 xelSek-
rulebis darRvevis erT-erTi gavrcelebuli formaa aseve Sesrulebis va-
dis gadacileba, rasac damrRvevi mxarisaTvis Sesabamisi uaryofiTi samarT-
lebrivi Sedegebi mosdevs.98 Sesrulebaze uarisas damrRvevi piris motivacia 
SeiZleba sakmaod mravalferovani iyos.99 nebismier SemTxvevaSi, sasamarTlom 
zustad unda gaarkvios mxaris neba, raTa misi uari Sesrulebaze (rac SeiZle-
ba sityviT an qmedebiT gamoixatos) samarTlebrivad mboWavad CaiTvalos.100

msoflios marTlwesrigebi xelSekrulebis darRvevisa da misi samarT-
lebrivi Sedegebisadmi damokidebulebebiT sakmaod gansxvavdebian erTmane-
Tisagan. magaliTad, Tu germanuli samarTlebrivi stilis mqone sistema (maT 
Soris qarTuli samarTali) yvelanairad cdilobs xeli Seuwyos mxareebs val-
debulebis SesrulebaSi maTTvis damatebiTi vadis, an gafrTxilebis saxiT 
kidev erTi Sansis micemis gziT, angloamerikuli samarTali mTlianad Seus-
ruleblobiT miyenebuli zianis anazRaurebazea orientirebuli.101

saxelSekrulebo valdebulebis darRvevis SemTxvevaSi, rogorc zogadad 
evropeli, aseve germaneli kanonmdebeli cdilobs miaRwios imis Sesrulebas, 
razec mxareebi xelSekrulebiT iyvnen SeTanxmebuli. aRniSnuli, upirveles 
yovlisa, gamoixateba damatebiTi vadis dawesebaSi. Tu es vada uSedegod gavi-
da, SeiZleba saubari iyos fasis Semcirebaze, xelSekrulebis moSlaze, dabo-
los, Sesrulebis nacvlad zianis anazRaurebaze.102 aseTi ram ZiriTadad maSin 
xdeba, rodesac adgili aqvs saxelSekrulebo valdebulebis e.w. fundamentur 
darRvevas (Fundamental Breach). rogorc wesi, mxareebs SeuZliaT gansazRvron 
ra SemTxvevaSi CaiTvleba xelSekrulebis darRveva fundamenturad da ra 
samarTlebrivi Sedegebi mohyveba amas. darRvevis fundamenturad kvalifi-
kacia SesaZlebelia im xelSekrulebebTan mimarTebaSic iqnes gamoyenebuli, 
sadac mxareebs ar dauzustebiaT ras moiazreben mis Sinaarsad.103

germanuli samarTali mas Semdegac ki, rac 2002 wels valdebulebiTi 
samarTlis reformireba moxda (Schuldrechtsmodernisierung), valdebulebis dar-
RvevisaTvis xelSekrulebis moSlas iTvaliswinebs mxolod im SemTxvevaSi, 

97 Huber, Leistungsstörungen, Handbuch des Schuldrechts, Bd II, 1999, 571.
98 Huber, Leistungsstörungen, Handbuch des Schuldrechts, Bd II, 1999, 20-21. 
99 Huber, Leistungsstörungen, Handbuch des Schuldrechts, Bd II, 1999, 570-574. 
100 Huber, Leistungsstörungen, Handbuch des Schuldrechts, Bd II, 1999, 589. 
101 kandelhardi, realuri Sesruleba Tu zianis anazRaureba? saerTaSoriso konsensusi? 
sergo jorbenaZe, 70, saiubileo krebuli, 1996, gv. 103-132. 
102 Grundmann, Regulating breach of contract _ the right to reject performance by the party in breach, in: Vet-
tory, Remedies in Contract, the Common Rules for a European Law, 2008, 85. 
103 Grundmann, Regulating breach of contract _ the right to reject performance by the party in breach, in: Vet-
tory, Remedies in Contract, the Common Rules for a Europhean Law, 2008, 96. aseve: Lüsing, Die Pflichten 
aus culpa in contrahendo und positiver Vertragsverletzung, 2012, 45.
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rodesac mxareTa Soris ndobis resursi amowurulia da xelSekrulebis Senar-
Cuneba an nakisr valdebulebaTa Sesruleba SeuZlebelia. aRniSnuli ZalaSia 
germanuli samarTlisaTvis, maT Soris, grZelvadian saxelSekrulebo valdeb-
ulebebTan mimarTebaSic.104 amasTan, aRsaniSnavia is garemoeba, rom samarTlis 
unifikaciis Sedegad Seqmnili umniSvnelovanesi saerTaSoriso aqtebi naklis 
gamosworebasa da zianis anazRaurebas Soris upiratesobas am ukanasknels 
aniWeben. amis saukeTeso magaliTia venis konvencia saqonlis saerTaSoriso 
nasyidobis Sesaxeb da Draft Common Frame of Reference.105

Widili xelSekrulebis iZulebiT Sesrulebasa da SeusruleblobisaT-
vis miyenebuli zianis anazRaurebas Soris ar niSnavs maT Soris `ukeTesis~ 
amorCevis aucileblobas. arc erTi maTgani Tavisi faqtobrivi efeqtiT 
unaklo ar aris. zogjer valdebulebis Sesrulebis vadis darRvevis gamo 
SeiZleba kreditori SesrulebiT dainteresebuli iyos mxolod im SemTxveva-
Si, Tu mas vadis gadacilebiT miyenebul ziansac aunazRaureben. problema 
yovelTvis ase martivad ar amoiwureba. zogjer, Sesrulebis specifikidan 
gamomdinare, misi ganxorcieleba mxolod gansazRvrul vadebSia SesaZlebe-
li. zogjer ki SeTanxmebuli vadis gasvlis Semdeg Sesruleba kreditori-
saTvis interess kargavs. amitom xelSekrulebis Sesrulebis moTxovna misi 
darRvevis Semdeg yovelTvis ganxorcielebadi ar aris.106 praqtikaSi xSiria 
SemTxvevebi, rodesac xelSekrulebis Sesruleba, urTierTobis konteqstidan 
gamomdinare, SesaZlebelia mxolod mopasuxis nebiT. Tu mopasuxe mzad aris 
miiRos sakuTar Tavze is uaryofiTi Sedegi, rac xelSekrulebis calmxrivad 
moSlas piradad misTvis mohyveba da aanazRaurebs im zians, romelic aseTi 
moSliT mosarCeles miadga, xelSekrulebis Sesrulebis moTxovna SeiZleba 
valdebulebis arssac ki ewinaaRmdegebodes. 

mxatvarma cnobil biznesmenTan dado xelSekruleba, rom Seqmnida am 
ukanasknelis meuRlis portrets, romelic sastumro oTaxis kedels mTli-
anad dafaravda. xelSekrulebiT gaTvaliswinebuli iyo, rom portretze muS-
aobis procesSi mxatvari mcirewlovan SvilTan erTad agarakze, biznesmenis 
saxlSi icxovrebda. erT saRamos dacvas ZaRlebis dabma daaviwyda da maTgan 
dakbenili mxatvris mcirewlovani Svili Zlivs gadaurCa sikvdils. miuxeda-
vad imisa, rom piradad biznesmens momxdar tragediaSi brali ar miuZRoda da 
Zalian wuxda, mxatvarma samuSaos dasrulebaze uari ganacxada da gamoTqva 
Tanxmoba daebrunebina is avansic, romelic xelSekrulebis Tanaxmad por-
tretze muSaobis dawyebisas miiRo. TviT Sesasrulebeli valdebulebis spe-
ficikidan gamomdinare, msgavs SemTxvevebSi Sesrulebis dakisrebis moTxovna 
samarTliani ar iqneboda. am konkretul SemTxvevaSi valdebulebis jerovnad 
104 Grundmann, Regulating breach of contract _ the right to reject performance by the party in breach, in: Vet-
tory, Remedies in Contract, the Common Rules for a Europhean Law, 2008, 104. 
105 Offermans, Methoden der Schadensbemessung in internationalen Regelungswerken, eine rechtsver-
gleichende Studie zum UN-Kaufrecht (CISG) und dem Entwurf für einen Gemeinsamen Referenzrahmen 
(DCFR), 2011, 231. 
106 Huber, Leistungsstörungen, Handbuch des Schuldrechts, Bd II, 1999, 140.
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Sesruleba dakavSirebulia garkveuli sulieri mdgomareobis SenarCunebas-
Tan, amitom gaumarTlebeli iqneba isedac mZime stresis qveS myof mxatvars 
davakisroT portretis bolomde miyvanis valdebuleba, Tu is uars ityvis 
amaze. TavisTavad igulisxmeba, rom portretze muSaoba dakavSirebulia 
gansazRvrul sulier mdgomareobasTan, romlis gaTvaliswinebis gareSec 
valdebulebis jerovan Sesrulebaze saubari gamoricxulia. 

Sesrulebis nacvlad anazRaurebis moTxovnasac ar SeuZlia im efeqtis 
uzrunvelyofa, romelic xelSekrulebis Sesrulebas unda mohyoloda. ad-
ekvaturi fuladi anazRaureba, romelic SeiZleba pirgasamtexlosTan erTad 
aRematebodes kidec damdgar zians, yovelTvis ar aris im molodinis Sesabam-
isi, rac keTilsindisier mxares xelSekrulebis Sesrulebis mimarT hqonda. 
aRniSnuli ZiriTadad exeba arafulad valdebulebebs. 

samSeneblo kompanias, ramdenime ambiciuri proeqtis dasafinanseblad in-
vestorebis mozidvis mizniT, erT-erT feSenebelur sastumroSi proeqtebis 
prezentacia hqonda dagegmili. prezentacia unda Catarebuliyo ultra-
Tanamedrove aparaturisa da efeqtebis gamoyenebiT, rac warmodgenili ma-
ketebis ukeTesad aRqmas uwyobs xels. prezentaciamde ramdenime kviriT adre 
aRmoCnda, rom maketebis damamzadebel kompanias maTi mowodeba aTi dRiT agvi-
andeboda. miuxedavad imisa, rom am ukanasknelma srulad dafara RonisZiebis 
TariRis cvlilebasTan dakavSirebuli xarjebi, aRmoCnda, rom ramdenime fi-
nansurma jgufma fizikurad ver SeZlo monawileoba gadatvirTuli grafikis 
gamo. sxvebma TariRis cvlileba arseriozulobad aRiqves da delikaturad 
Tqves uari axal mowvevaze, Tumca, ZiriTadi stumarTa umravlesoba, visi 
mowvevac samSeneblo kompnias surda, prezentacias daeswro. 

msgavs SemTxvevebSi sakamaTo iqneba rogorc zianis arseboba, aseve misi 
Tanxobrivi odenoba. kerZod, Znelia imis mtkiceba, rom swored is finans-
uri jgufi SesTavazebda mSeneblebs saukeTeso pirobebs, romelsac TariRis 
Secvlis gamo problemebi Seeqmna. eWvis gamoricxva mxolod xelSekrulebis 
droulad da jerovnad Sesrulebas SeuZlia. Tu aseTi Sesruleba ar xdeba, 
yovelTvis rCeba adgili urTierTsawinaaRmdego varaudebisaTvis, rac vnebs 
rogorc mxareebis, aseve marTlmsajulebis interesebsac. 

8. deliqti, rogorc valdebulebis warmoSobis safuZveli

a. deliqtis istoriuli warmoSoba 
deliqtisa da deliqturi samarTlis warmoSoba istoriul warsulSi 

mWidrod iyo dakavSirebuli sisxlis samarTalTan. SeiZleba isic iTqvas, rom 
maTi erTmaneTisagan gamijvna ar xdeboda. magaliTad, Zveli romauli samar-
Tali iTvaliswinebda miyenebuli zianisaTvis piris sisxlissamarTlebriv 
dasjasac da samoqalaqo-samarTlebriv pasuxismgeblobasac, Tumca maT da-
moukideblad ar awesrigebda. sajaro da kerZosamarTlebrivi urTierTobebis 
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gamijvnis Semdeg, zianis anazRaurebis institutma kerZo samarTalSi (kerZod, 
valdebulebiT samarTalSi) daimkvidra adgili. Cadenili danaSaulisaTvis 
adekvaturi sasjelis daniSvna ki sisxlis samarTlis sferoSi moeqca.107

deliqturi samarTlis warmoSobis aTvlis wertilad miiCneva romSi ma-
nius akviliusis kanonis (lex Aquilia) miReba. es kanoni ZiriTadad qonebis ga-
nadgurebisa da sicocxlis xelyofisaTvis zianis anazRarebis sakiTxebs awes-
rigebda. romis samarTlis recefciis Sedegad romauli samarTlis mier ori 
aTaswleulis win Camoyalibebuli principebi evropuli saerTo kerZo samar-
Tlis Semadgenel nawilad iqca. SemdgomSi ki didi kodifikaciebis epoqaSi 
Seqmnil samarTlebriv aqtebSi aisaxa.108

Tanamedrove marTlwesrigis umravlesobisaTvis sadavo ar aris piris 
ufleba, moiTxovos anazRaureba misTvis miyenebuli zianisaTvis imisgan da-
moukideblad, eqvemdebareba Tu ara zianis mimyeneblis qmedeba sisxlisamar-
Tlebriv dasjas. metic, samoqalaqo brunvis monawileebs upiratesad, kerZo 
interesi amoZravebT. maT ainteresebT Semcirebuli Semosavlis Tu ganadgure-
buli qonebis kompensaciis miReba da ara danaSaulis kerZo da zogadi pre-
vencia. cxadia, dazaralebulis aseTi poziciis gamo sisxlis samarTali uars 
ver ityvis danaSaulis Tavidan acilebasa da sajaro interesis dacvaze. Se-
sabamisad, samarTlis TiToeul dargs sakuTari moqmedebis sfero, funqciebi 
da daniSnuleba gaaCnia da isini sazogadoebrivi urTierTobebis regulirebis 
sxvadasxva segmentze arian pasuxismgebelni. 

amgvarad, deliqturi samarTali Tanamedrove (maT Soris qarTul) samar-
Tlebriv sistemebSi calsaxad miekuTvneba kerZo samarTlis erT-erT umniS-
vnelovanes institutTa ricxvs da aregulirebs iseT urTierTobebs, rac 
dakavSirebulia marTlsawinaaRmdego da braleuli (gamonaklis SemTxvevaSi 
bralis gareSe) qmedebiT miyenebuli zianis anazRaurebasTan.

b. deliqtis cneba 
deliqtis legalur definicias saqarTvelos samoqalaqo kodeqsi ar ic-

nobs. marTalia, misi 992-e muxlis universaluri formulireba adgens pasux-
ismgeblobas nebismieri ganzaraxi an gaufrTxilebeli qmedebiT miyenebuli 
zianisaTvis, Tumca deliqtis unificirebuli ganmartebis Camoyalibeba sir-
TuleebTan aris dakavSirebuli. ZiriTad sirTules warmoadgens erTmane-
Tisagan samarTlebrivi SinaarsiT arsebiTad gansxvavebuli deliqtebis erT 
cnebaSi `Tavmoyris~ SeuZlebloba. deliqturi samarTali sasamarTlo praq-
tikis meSveobiT viTardeba. misi kompleqsuri bunebisa da ganviTarebis din-
amikuri procesis statikuri samarTlebrivi ganmartebis CarCoebiT SezRudva 
ar aris mizanSewonili. samoqalaqo kodeqsis zemoaRniSnuli norma zogadia 
mis momdevno normebTan mimarTebaSi, vinaidan es ukanasknelni zianis miyenebis 
yvelaze gavrcelebul, Tumca, mainc konkretul SemTxvevebs aregulireben. 

107 MüKo-Ernst, BGB, 6 Auflage, 2009, §823, Rn. 2. 
108 MüKo-Ernst, BGB, 6 Auflage, 2009, §823, Rn. 3-4. 
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aRniSnulis gaTvaliswinebiT, deliqti ganimarteba, rogorc valdebulebis 
warmoSobis kanoniT gaTvaliswinebuli safuZveli, romelic marTlsawinaaR-
mdego da braleuli qmedebiT miyenebuli zianis anazRaurebas emsaxureba da 
aregulirebs am urTierTobebidan (e.i. zianis miyenebidan) warmoSobil ufle-
bebsa da movaleobebs.109

deliqtis cnebis samarTlebrivi Sinaarsis dazustebisaTvis aucilebelia 
im miznis gansazRvra, romelsac deliqturi samarTlis normebi emsaxureba. 
Cveulebriv, kanonmdebeli Tavis mizans, anu samarTlebrivi dacvis Rirsi sik-
eTis xelSeuxeblobas maTi CamoTvliT aRwevs. 

aRniSnulis klasikuri magaliTia germanuli samoqalaqo sjuldebis §823, 
romlis Tanaxmadac samarTlebrivi dacvis Rirsad aRiarebulia sicocxle, 
adamianis sxeuli, janmrTeloba, Tavisufleba, sakuTreba `an maTi msgavsi~ 
sxva ufleba. swored es ukanaskneli, abstraqtuli formulireba msgavsebaze 
warmoadgens sasamarTlo praqtikis ganviTarebis SesaZleblobas da aZlevs 
sasamarTlos daicvas aseve is uflebebi, romlebic pirdapir ar aris kanonSi 
CamoTvlili.110

moSveliebuli sakanonmdeblo danawesis safuZvelze, cxadia, rom umTavre-
si sikeTe, ris winaaRmdegac SeiZleba marTlsawinaaRmdego qmedeba iyos mimar-
Tuli, aris pirovneba da sakuTreba. am ori uflebis sxvadasxva kombinaciam 
ki SeiZleba mogvces calke aRebuli samarTlebrivi sikeTe, romlis dacvasac 
kanonmdebeli savaldebulod miiCnevs. 

pirovnebaSi igulisxmeba garkveuli socialuri Rirebulebebis matare-
beli individi, romelsac SeuZlia, erTi mxriv, ganaxorcielos uflebebi 
da meore mxriv, aiRos pasuxismgebloba sazogadoebis konkretuli wevrebis, 
garkveuli jgufis an mTeli sazogadoebis winaSe. Ppirovnebis cnebis qveS er-
Tiandeba yvela is sikeTe, romelic mis arsebobas drosa da sivrceSi uzurn-
velyofs (sicocxle, janmrTeloba, sxeulis xelSeuxebloba da a.S.) da aseve 
is `aramaterialuri kategoriebi,~ romelTa gareSec pirovneba ar arsebobs 
(pativi, Rirseba, saqmiani reputacia da a.S.).

am SemTxvevaSi sakuTreba gulisxmobs piris yvelaze farTo SesaZle-
blobas, isargeblos nebismieri sikeTiT, romelzec mas marTlzomierad xeli 
miuwvdeba. 

nebismieri qmedeba, romelic SeiZleba dayvanil iqnes pirvelis (pirovnebis), 
meoris (sakuTrebis) an orives marTlsawinaaRmdego da braleul xelyofaze, 
SeiZleba deliqtad iqnes ganxiluli. aqve unda aRiniSnos, rom sakuTrebis 
uflebis yvelaze farTo uflebad aRiareba ar gulisxmobs mis absolutur 
SeuzRudavobas. samarTali ar aRiarebs da dacvas ar aniWebs uflebas, ro-
melic mxolod imitom xorcieldeba, rom ziani miadges sxvas (115). 

109 MüKo-Ernst, BGB, 6 Auflage, 2009, §823, Rn. 1.
110 Larenz, Lehrbuch des Schuldrechts, 12 Auflage, Bd II, BT, 1981, 603. 
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g. deliqtunarianoba 
qarTuli samoqalaqo kodeqsi sagangebod awesrigebs deliqtunarianobas, 

anu piris unars, sakuTari qonebiT agos pasuxi mis mier miyenebuli zianisaT-
vis. aT wlamde piris pasuxismgebloba nebismeir SemTxvevaSi gamoricxulia. 
Sesabamisad deliqturi pasuxismgeblobis umTavresi winapirobaa zianis mimy-
enebeli piris asakobrivi cenzi. 

samarTals ar SeuZlia dauSvas vakuumi urTierTobebis regulirebaSi. Se-
sabamisad, aTi wlis asaks miuRweveli piris mier miyenebuli zianic aunaz-
Raurebeli ar unda darCes. kanoni am valdebulebis Sesrulebis subieqtad 
asaxelebs mcirewlovanis mSoblebs, an mis meurveobasa Tu mzrunvelobaze 
pasuxismgebel pirebs. cxadia, maTi pasuxismgeblobis sakiTxi mxolod maSin 
dadgeba, Tu damtkicdeba, rom saTanado gulisxmirebisa da yuradRebis ga-
moCeniT maT zianis Tavidan acileba SeeZloT. Tu ziani mainc dadgeboda da 
misi Tavidan acileba zemoaRniSnul pirebs ar SeeZloT, maTi pasuxismgebloba 
gamoiricxeba bralis ararsebobis gamo. 

aT wels gadacilebuli zianis mimyenebeli pasuxs mxolod maSin agebs, Tu 
mas sakuTari moqmedebis marTlsawinaaRmdego xasiaTi Segnebuli hqonda, an 
unda hqonoda. magaliTad, Tu TerTmeti wlis biWi dabadebis dReze saCuqrad 
miRebuli samoyvarulo kameriT gadaiRebs mTvral mdgomareobaSi myof ma-
masa da mis megobars (erT-erTi msxvili kompaniis direqtors), rac videos 
internetSi ganTavsebis Semdeg kompaniis aqcionerebis ndobis dakargvasa da 
aqciebis fasis vardnas gamoiwvevs, iubilari kompaniisaTvis miyenebuli zian-
isaTvis pasuxs ar agebs. rogorc wesi, SeuZlebelia TerTmeti wlis bavSvma 
icodes, rogori mgrZnobiare SeiZleba iyos safondo birJa direqtorebis 
piradi cxovrebis mimarT. Sesabamisad, SeuZlebelia biWs movTxovoT kompa-
niisaTvis miRebuli zaralis anazRaureba, vinaidan misi brali am urTierTo-
baSi ar ikveTeba. man ar icoda da arc SeiZleboda scodnoda, rom sakuTari 
dabadebis dRis amsaxveli kadrebis socialur qselebSi gavrcelebiT zians 
miayenebda kompanias. igive biWi pasuxs agebs mezoblisaTvis miyenebuli zian-
isaTvis, Tu am ukanasknelis baRSi dargul Zvirfasi jiSis xeebs Tavisi patara 
culiT daCexavs, rac xeebis gaxmobas gamoiwvevs. Tu misi piradi qoneba zia-
nis anazRaurebisaTvis sakmarisi ar aRmoCndeba, pasuxs ageben aseve kanonieri 
warmomadgenlebic (mSobeli an mzrunveli). 

d. pasuxismgebloba mesame piris mier Cadenili qmedebisaTvis 
zogjer ramdenime pirs Soris arsebuli samarTlebrivi urTierTobis 

Tavisebureba gansazRvravs erTis mier Cadenili marTlsawinaaRmdego da 
braleuli qmedebis gamo meoris pasuxismgeblobas. magaliTad, 396-e muxlis 
Tanaxmad, `movalem Tavisi kanonieri warmomadgenlisa da im piris qmedebisaT-
vis, romelsac igi iyenebs Tavisi valdebulebis Sesasruleblad, iseTive moc-
ulobiT unda agos pasuxi, rogorc sakuTari braleuli moqmedebis dros~. 

piris pasuxismgebloba mis mier daqiravebuli, an mis kontrols sxvagvarad 
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daqvemdebarebuli pirebis qmedebebisaTvis erT-erTi uZvelesi institu-
tia. potie, Sua saukuneebis cnobili frangi iuristi, romlis naSromebmac 
udidesi gavlena moaxdines napoleonis samoqalaqo kodeqsze, werda, rom pirs 
aucileblad unda ekisrebodes pasuxismgebloba msaxurebis SerCevisaTvis,111 
rac TavisTavad gulisxmobs am piris mier im zianis anazRaurebas, romelic 
cudad SerCeuli msaxuris qmedebis Sedegad dadga. 

sxvisi braleuli qmedebisaTvis pasuxismgebloba ar gamoricxavs pasux-
ismgebeli piris regresuli moTxovnis arsebobas uSualod zianis mimyeneblis 
mimarT. 

magaliTi:
samSeneblo kompaniis mier daqiravebulma muSam mSenebare obieqtis mexuTe 

sarTulidan siTxe gadaRvara, romelic iqve fexiT gamvlel advokats gadae-
sxa da Zvirad Rirebuli kostiumi gaufuWa ise, rom misi aRdgena SeuZle-
beli gaxda. am SemTxvevaSi dazaralebuli advokatis mopasuxe sasamarTloSi 
samSeneblo kompania iqneba, Tumca es ar gamoricxavs samSeneblo kompaniis 
uflebas, mosTxovos muSas im Tanxis anazRaureba, romelic am ukanasknelis 
braleuli qmedebiT miyenebuli zianis asanazRaureblad kompaniam advokats 
unda gadauxados. 

gansazRvruli saxis valdebulebis Sesrulebisas mesame piris nacvlad pa-
suxismgeblobis instituts, qarTuli samarTlis msgavsad, icnobs romanuli, 
germanuli da angloamerikuli samarTlebrivi stilis mqone marTlwesrigi. 
ZiriTadad SeiZleba gamoiyos sami winapiroba, romelTa dakmayofilebac 
aucilebelia imisaTvis, rom pirma pasuxi agos mesame piris nacvlad. pirvel 
rigSi, saxeze unda iyos marTlsawinaaRmdego da braleuli qmedeba, mesame 
pirsa da braleul pirs Soris unda arsebobdes specifikuri samarTlebri-
vi urTierToba da braleuli piris mier Cadenili marTlsawinaaRmdego da 
braleuli qmedeba kavSirSi unda iyos am ukanasknelis mier zemoaRniSnuli 
specifikuri urTierTobidan gamomdinare valdebulebis SesrulebasTan.112 
yvelaze xSirad zianis mimyenebelsa da am zianisaTvis pasuxismgebel pirs So-
ris arsebul `specifikur urTierTobad~ gvevlineba valdebuleba dasaqme-
bulsa da damsaqmebels Soris.113 umravles SemTxvevebSi damsaqmebeli gansaz-
Rvravs dasaqmebulis moqmedebis farglebs da aqvs (an unda hqondes) misi 
kontrolis faqtobrivi da samarTlebrivi SesaZlebloba. swored es faqtori 
ganapirobebs misTvis pasuxismgeblobis dakisrebas. igi garkveulwilad asru-
lebs prevenciul funqciasac. aseTi pasuxismgeblobis arseboba avaldebu-
lebs damsaqmeblebs, gansakuTrebuli gulisxmierebiT moekidon TanamSrom-
lebis mier saqmianobis ganxorcielebas, raTa mesame pirebs ziani ar miadgeT. 

msoflio praqtikaSi aris SemTxvevebi, rodesac dazaralebuls eniWeba mo-

111 Giliker, Vicarious Liability in Tort: A Coparative Perspective, 2010, 231. 
112 Giliker, Vicarious Liability in Tort: A Coparative Perspective, 2010, 22. 
113 Giliker, Vicarious Liability in Tort: A Coparative Perspective, 2010, 1. 
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pasuxeebis arCevis ufleba. mas eZleva SesaZlebloba uCivlos damsaqmebels, 
an mosTxovos anazRaureba dasaqmebulsa da damsaqmebels solidarulad. ms-
gavs regulirebas iTvaliswinebs, magaliTad, 1978 wels inglisSi miRebuli 
kanoni samoqalaqo pasuxismgeblobis Sesaxeb.114

mesame pirTa wre, visac SeiZleba sxva piris qmedebisaTvis pasuxismgebloba 
daekisros, mxolod damsaqmeblebiT ar Semoifargleba. evropul doqtrinasa 
da praqtikaSi aseve gavrcelebulia Sexeduleba, romlis Tanaxmadac, maswav-
leblebs unda daekisroT pasuxismgebloba moswavleebis im qmedebisaTvis, 
romelic am ukanasknelTa skolaSi yofnis dros aris Cadenili, Tu damt-
kicdeba, rom uaryofiTi Sedegi maswavlebelTa mxridan arasaTanado yur-
adRebisa da gulisxmierebis gamoCenaa. pasuxismgebloba gamoiricxeba, Tuki 
damtkicdeba, rom gulisxmierebis valdebulebis jerovani Sesrulebis Sem-
TxvevaSic ki, ziani mainc dadgeboda.115 am SemTxvevaSi maswavleblebze pasux-
ismgeblobis gavrcelebis samarTlebrivi safuZvelia maTi braleuli qmedeba, 
romelic windaxedulebis normebis ugulebelyofaSi gamoixateba da cxadia, 
ZiriTadad gaufrTxileblobis formiT arsebobs. Tu saxeze ganzraxva gveqne-
ba, maSin gamodis, rom maswavleblebi `iaraRad~ moswavleebs iyenebdnen da 
es ukanasknelni mxolod maTi nebis aRmsruleblebi iyvnen. am SeTxvevaSi mas-
wavleblebi aseve CaiTvlebian zianis uSualo mimyeneblebad da maTze mesame 
piris pasuxismgeblobasTan dakavSirebuli regulireba ar gavrceldeba. 

mesame piris qmedebisaTvis pasuxismgeblobis erT-erT saxed aseve ganixi-
laven mSoblebis valdebulebas, aanazRauron mcirewlovani (qmeduunaro) 
Svilebis mier miyenebuli ziani. am SemTxvevaSi garkveuli samarTlebrivi 
paralelebi dasaqmebulsa da damsaqmebels Soris urTierTobebTan dasabuTe-
bulad JRers. mSobeli, iseve, rogorc damsaqmebeli, valdebulia akontro-
los Tavisi uflebamosilebis qveS myofi mcirewlovnis saqcieli da uzrun-
velyos garSemo myofTa dacva misi uaryofiTi Sedegis momtani qmedebisagan. 
am niSniT mSoblebis pasuxismgebloba marTlac SegviZlia ganvixiloT mesame 
piris nacvlad pasuxismgeblobad.116 Svilis qmeduunaroba ar gamoricxavs mis 
samarTalsubieqturobas da kanoni mas dabadebidanve aRiqvams uflebebisa da 
movaleobebis srulfasovan adresatad, misi asakisa da gonebrivi ganviTa-
rebis donis miuxedavad.

e. deliqturi samarTlis socialuri da ekonomikuri funqcia 
deliqtur valdebulebebs ara mxolod samarTlebrivi, aramed socialuri 

da ekonomikuri funqciac gaaCniaT. socialur funqciaSi, upirveles yovlisa, 
deliqturi normebis prevenciuli mniSvneloba moiazreba. miyenebuli zianis 
anazRaurebis garduvaloba da kanonismieri garnatiebi mianiSnebs samoqalaqo 
brunvis monawileebs, gansakuTrebuli gulisxmierebiT moekidon ara mxolod 

114 Giliker, Vicarious Liability in Tort: A Coparative Perspective, 2010, 31. 
115 Giliker, Vicarious Liability in Tort: A Coparative Perspective, 2010, 24. 
116 Giliker, Vicarious Liability in Tort: A Coparative Perspective, 2010, 196. 
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sakuTar, aramed sxvis kuTvnil samarTlebriv sikeTesac da ar dauSvan misi 
dazianeba. deliqturi samarTlis ekonomikuri funqcia gamoixateba im Sede-
gebSi, romelsac deliqturi normebis praqtikuli realizacia iwvevs.117

deliqturi samarTlis funqciebidan erT-erTi umTavresia samoqalaqo 
brunvis monawileebs Soris materialuri da aramaterialuri qonebrivi sik-
eTis ganawilebis samarTlianobis uzrunvelyofa (laT. Iustitia distributiva).118

samarTlis ekonomikuri analizis mizania praqtikis empiriuli Seswav-
lis safuZvelze daadginos, ramdenad efeqturad uzrunvelyofs deliqturi 
samarTali samoqalaqo brunvis monawileTa interesebs da ramdenad adekva-
turia is saSualebebi, romliTac kanoni icavs dazaralebuls. cxadia, Tu 
anazRaurebis mavaldebulebeli normebi araefeqturia, is verc prevenciis 
funqcias Seasrulebs da verc ekonomikuri Sedegis miRwevas Seuwyobs xels. 
magaliTad, Tu erTmaneTTan mZafr konkurenciaSi myofi ori kompaniisgan 
erT-erTi meoris mier warmoebuli produqciis Sesaxeb araswor informa-
cias ganzrax gaavrcelebs, xolo sasamarTlo mas mxolod am informaciis 
uaryofas daakisrebs, aseTi gadawyvetileba uaryofiTad imoqmedebs jansaR 
konkurenciaze da aseve aisaxeba kompaniebis muSaobis Sedegebze. araadekvatu-
ri sanqcia waaxalisebs bazarze arsebul arakeTilsindisier moTamaSeebs. maT 
ecodinebaT, rom SesaZlebelia saqmiani reputaciis Semlaxveli informaciis 
gavrcelebiT konkurentisaTvis mniSvnelovani finansuri zianis miyeneba. am 
qmedebisTvis ki maT mxolod gavrcelebuli informaciis uaryofa mouwevT. 
damrRvevi aseT `valdebulebas~ sakmaod martivad Seasrulebs da daelodeba 
axal Sanss bazris keTilsindisier monawileze `TavdasxmisaTvis~.

zemoaRniSnulis gaTvaliswinebiT, SeiZleba iTqvas, rom deliqturi 
samarTali, garkveulwilad, avsebs sisxlis samarTlis socialur funqcias. 
am ukanasknelis mizani danaSaulis prevencia da damnaSavisaTvis saTando 
sasjelis dakisrebaa. amasTan, damnaSavis dasja yovelTvis sakmarisi ar aris 
im pirebisaTvis, visac samarTaldamrRvevis qmedebiT ziani miadga. xSirad 
dazaralebulis samarTlebrivi dakmayofilebis sakiTxi sisxlis samarTlis 
sferos scildeba da deliqturi normebis moqmedebis arealSi eqceva. dazara-
lebulebisaTvis adekvatur finansur kompensacias swored deliqturi samar-
Tali uzrunvelyofs.119

amgvarad deliqti, rogorc valdebulebis warmoSobis safuZveli, ar unda 
ganvixiloT `wminda samarTlebriv~ konstruqciad, romelsac mxolod iurid-
iuli Sedegebi mohyveba. deliqturi samarTlis mizani zianis miyenebis preven-
cia da sazogadoebaSi arsebuli ekonomikuri balansis SenarCunebacaa. 

ekonomikur balanssa da zianis prevenciasTan erTad deliqturi samarT-
lis mizans samarTlianobis dacvac warmoadgens. am SemTxvevaSi samarTlianoba 

117 Faure, Economic Analysis of Tort Law and the European Civil Code, in: Hartkamp/Hesselink/Hondius/
Mak/Perron/ Towards a European Civil Code, 4th Revised and Expanded Edition, 2011, 978. 
118 MüKo-Ernst, BGB, 6 Auflage, 2009, §823, Rn. 17. 
119 Quinn, Tort Law, 2012, 2. 
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igulisxmeba obieqturi gagebiT. cxadia, is, visac zianis gamomwvevi moqmede-
ba da misi Sedegi pirovnulad exeba, miukerZoebeli Semfasebeli ver iqneba. 
xSirad sasamarTlo procesis wamgeb mxares eWvi epareba gadawyvetilebis 
samarTlianobaSi. amdenad, samarTlianobis standarti dakmayofilebulad 
unda miviCnioT, Tuki gadawyvetileba dasabuTebulia da misaRebi iqneba 
sazogadoebis im wevrebisaTvis, visac konkretuli deliqtis mimarT emociu-
rad neitraluri damokidebuleba aqvT.120

9. kanonismieri urTierTobebi, rogorc valdebulebis warmoSobis 
safuZveli

a. kanoni, rogorc valdebulebis warmoSobis safuZveli 
samoqalaqo kodeqsi iTvaliswinebs valdebulebis warmoSobis SesaZle-

blobas maSinac, rodesac ar momxdara zianis miyeneba, an mxareTa kerZo av-
tonomiis realizacia saxelSekrulebo urTierTobebis damyarebiT. reguli-
rebis principi martivia: kanoni uSualod awesrigebs SemTxvevebs, rodesac 
valdebulebis arseboba saeWvo ar aris, magram igi xelSekrulebidan an deli-
qtidan ar momdinareobs. 

romis samarTlidan momdinare tradiciisa da evropuli samoqalaqo kod-
eqsebis Sesabamisad, saqarTvelos samoqalaqo kodeqsi gamoyofs kanonis Za-
liT valdebulebis warmoSobis iseT safuZvlebs, rogorica davalebis gareSe 
sxvisi saqmeebis Sesruleba da usafuZvlo gamdidreba. Aam ori safuZvlis 
garda, qarTuli samoqalaqo kodeqsi kanonismierad miiCnevs valdebulebas, 
romelic dakavSirebulia qonebaze ramdenime piris uflebis erTdroul ar-
sebobasTan - e.w. saziaro uflebebTan.

b. saziaro uflebebi 
uflebaTa gadasvla erTi subieqtidan meoreze xSirad ganapirobebs iseT 

mdgomareobas, rodesac erTi da igive qonebrivi sikeTe erTdroulad xdeba 
ramdenime piris uflebis sagani. Tavis mxriv, saziaro uflebebis kanonismier 
valdebulebad aRiareba ar niSnavs maT statikur mdgomareobaSi arsebobas. 
kanoni uSvebs saziaro uflebis gauqmebis SesaZleblobas. SesaZloa, mxareTa 
interesSi gauqmeba arc Sediodes an SeuZlebeli iyos sagnis dazianebisa da 
misi daniSnulebis mospobis gareSe. qarTul samarTalSi saziaro uflebebis 
kargi ilustraciaa mravalbiniani saxlis mesakuTris samarTlebrivi statusi. 
piri, romelsac ekuTvnis mravalbinian saxlSi ganTavsebuli erTi an meti 
bina, warmoadgens mravalbinian saxlSi arsebuli saerTo sargeblobis farTis 
(kibe, holi, lifti, saxuravi, komunikaciebis milebi, kabelebi da a.S.) saerTo 
mesakuTres. mravalbiniani saxlis zemoaRniSnuli infrastruqtura mTliano-

120 Church/Corbett/Richard/White, Tort Law, The American and Lousiana Perspectives, 2008, 8.
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baSi emsaxureba yvela mesakuTris interess, daubrkoleblad isargeblos Ta-
visi individualuri sakuTrebiT. Sesabamisad, am saziaro uflebis gauqmeba 
mravalbiniani saxlis arsebobis periodSi ewinaaRmdegeba TviT valdebulebis 
arss. saR azrs da samarTlebriv safuZvels moklebuli iqneba nebismieri me-
sakuTris survili, miisakuTros liftiT sargeblobis eqskluziuri ufleba, 
an ar dauSvas mezobeli mis individualur sakuTrebaSi gamaval komunika-
ciebTan, Tu es aucilebelia dazianebis aRmofxvrisaTvis da a.S. 

saziaro ufleba samoqalaqo brunvis Cveulebrivi obieqtia, Tumca misi 
gankargvis SesaZlebloba mTlianad damokidebulia TviT uflebis Tavise-
burebaze. magaliTad, mravalbinian saxlSi kibiT sargeblobis ufleba sa-
ziaro uflebaa, Tumca misi gankargva SesaZlebelia mxolod individualur 
sakuTrebaSi arsebul qonebasTan (bina) erTad. es ar niSnavs, rom saziaro 
ufleba aucileblad aqcesoruli (damatebiTi) xasiaTisaa da sxva uflebazea 
damokidebuli. davuSvaT, mamis gardacvalebis Semdeg Svilebs darCaT sat-
virTo avtomanqana, romlis gaqiravebiT miRebul Semosavalsac isini SeTanx-
mebuli wesiT iyofen. es ar gamoricxavs nebismieri maTganis SesaZleblobas, 
gankargos memkvidreobiT miRebul qonebaze arsebuli saziaro ufleba.

g. davalebis gareSe sxvisi saqmeebis Sesruleba
davalebis gareSe sxvisi saqmeebis Sesruleba (negotiorum gestio) kerZo samar-

Tlis erT-erTi uZvelesi institutia da gulisxmobs rogorc spontanurad 
warmoSobili mdgomareobidan gamomdinare sxvisi interesebis dasacavad mo-
qmedebas, aseve arsebuli grZelvadiani urTierTobebis gaTvaliswinebiT 
mezoblis, megobris, naTesavis da a.S. qonebisadmi Tu sxva sikeTisadmi yur-
adRebisa da mzrunvelobis gamoCenas.121

romis samarTlis recefciisa da didi kodifikaciebis periodis Semdeg 
davalebis gareSe sxvisi saqmeebis Sesrulebis regulirebis idea SenarCunda, 
Tumca TviT institutma arsebiTi Sinaarsobrivi cvlilebebi ganicada. ev-
ropuli marTlwesrigis mier SemoTavazebuli samarTlebrivi Sedegebi, rac 
davalebis gareSe sxvisi saqmeebis Sesrulebas unda mohyves, erTmaneTs daS-
orda da sakmaod gansxvavebulad Camoyalibda.122 instituts Tavisi roli da 
funqcia Tanamedrove sazogadoebaSic ar daukargavs. piriqiT, misi Sinaarsi 
mTlianad moergo dasavluri kulturis mniSvnelovan Rirebulebebs.

socialuri sabazro ekonomika did mniSvnelobas aniWebs sazogadoebriv 
solidarizms, rogorc sazogadoebis wevrTa individualuri da koleqtiuri 
interesebis dacvis saSualebas. davalebis gareSe sxvisi saqmeebis Sesruleba 
swored solidarizmis gamovlinebaa, romelic waxalisebuli iyo nebismieri 
civilizebuli sazogadoebis mier. piri, romelic keTilsindisierad Seas-
rulebda sxvis saqmeebs davalebis gareSe, romis samarTlidan moyolebuli, 
upirobo samarTlebriv dacvas imsaxurebda. 

121 Ranieri, Europäisches Obligationenrecht, 3 Auflage, 2009, 1757. 
122 Ranieri, Europäisches Obligationenrecht, 3 Auflage, 2009, 1764. 
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davalebis gareSe sxvisi saqmeebis Semsrulebels, romis samarTalSi ges-
tori (qarTulma samoqalaqo kodeqsma mas `Semsrulebli~ daarqva) ewodeba, 
xolo is, visi saqmeebisadmic gestori yuradRebas iCens, dominusad (qarTu-
lad `mepatrone~) moixsenieba. 

davalebis gareSe sxvisi saqmeebis Sesruleba kanonidan warmoSobili kva-
zisaxelSekrulebo urTierTobaa. am SemTxvevaSi kanoni avsebs im samarT-
lebriv vakuums, romelic gestorsa da dominuss Soris Sesabamisi SeTanxmebis 
ararsebobiT warmoiqmneba. kanonmdeblis mizania urTierTobebi daaregu-
liros ise, rogorc es moxdeboda, gestors dominusis davalebis mixedviT 
rom emoqmeda.123

romis samarTlis mixedviT, Semsrulebeli (gestori) uflebamosili iyo 
moeTxova mxolod im xarjebis an zianis anazRaureba, romlis gaRebac mas 
mouxda, an romelic mas miadga sxvisi saqmis keTilsindisieri Sesrulebis 
dros. gestors ar hqonda dominusisagan raime sxva anazRaurebis moTxov-
nis ufleba. romaelebi varaudobdnen, rom davalebis gareSe sxvisi saqmeebis 
Sesrulebis motivi gestorisaTvis SeiZleboda yofiliyo axlo megobruli, 
naTesauri an sxva piradi urTierTobebi dominusTan.124 es ki maT Soris dam-
atebiT angariSsworebas araeTikurad aqcevda. sagulisxmoa, rom qarTuli 
samoqalaqo kodeqsi am mxriv SesabamisobaSia romaul samarTalTan da ges-
tors aZlevs mxolod im xarjebis moTxovnis uflebas, romelic man gaiRo. 
Ggarda amisa, Tu gestors raime ziani miadga imis gamo, rom dominusis qonebi-
saTvis safrTxis acilebas cdilobda, mas es ziani unda aunazRaurdes an im 
piris mier, vinc es safrTxe Seqmna, an TviT dominusis mier. 

magaliTi:
pirs kuTvnil miwis nakveTze mowyobili aqvs patara wyalsatevi, sadac 

Tevzebi hyavs moSenebuli. wyalsatevs aqvs sistema, romliTac periodu-
lad xdeba wylis gamocvla, rac TevzebisaTvis sasicocxlo mniSvnelobisaa. 
erTxel mesakuTres wyalsatevis Camketi Ria darCa. im RamiT mosuli Zlieri 
wvimis Sedegad walsatevis Camketi sistemac moiSala, wyalsatevidan mTeli 
wyali mezobel miwis nakveTebze gadavidoda da datboravda maT, rom ara 
erT-erTi mezobeli miwis nakveTis mesakuTre. is am dros saxls aSenebda da 
samSeneblo teqnikac adgilze hqonda. SesaZlo ziani mniSvnelovnad Seamci-
ra im garemoebam, rom saxlis mSenebelma miiRo gadawyvetileba, samSeneblo 
masalebiT gza gadaeketa movardnili niaRvrisaTvis. man SeZlo aTamde sxva 
mezoblis baR-bostnisa da venaxis gadarCena, Tumca wylis SesaCereblad Cay-
rili samSeneblo masalebi uvargisi gaxda. samSeneblo teqnika mTeli Rame 
muSaobda, rasac 500 laris Rirebulebis sawvavi da sapoxi masalebi dasWirda. 
am SemTxvevaSi,saxlis mSenebels SeuZlia moiTxovos xarjebisa da zianis anaz-
Raureba rogorc wyalsatevis mesakuTrisagan, romlis gaufrTxileblobamac 

123 Lüsing, Die Pflichten aus culpa in contrahendo und positiver Vertragsverletzung, 2012, 155. 
124 Ranieri, Europäisches Obligationenrecht, 3 Auflage, 2009, 1759. 
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zianis dadgoma ganapiroba, aseve im mezoblebisagan, romelTa baR-venaxebic 
datborvas gadaarCina. 

davalebis gareSe sxvisi saqmeebis Sesrulebad konkretuli qmedebis kval-
ifikaciisaTvis TviT qmedebis realurad ganxorcielebis faqti sakmarisi 
ar aris. samarTlebrivi SefasebisaTvis aseve mniSvnelovania Semsruleblis 
subieqturi damokidebuleba da imis gacnobiereba, rom misi qmedeba sxvisi 
interesebis dacvas emsaxureba. piri, romelmac ar icis da arc SeiZleboda 
icodes, rom Tavisi piradi interesebisaTvis ar moqmedebs, davalebis gareSe 
sxvisi saqmeebis Semsruleblad ver CaiTvleba. swored aseT regulirebas ga-
namtkicebs qarTuli samoqalaqo kodeqsi, Tumca pirdapir ar iZleva pasuxs 
kiTxvaze, warmoiSoba Tu ara raime saxis valdebulebiTi urTierToba, Tu 
piri sxvas sargebels moutans im mcdari varaudiT, rom Tavisi interesebis 
dasakmayofileblad moqmedebs. 

magaliTi:
fermerma traqtori iqirava, TviTonve marTavda mas da gvian saRamomde 

xnavda yanas. undoda dilamde moeswro. saRamos bindSi miwis nakveTebs Soris 
sazRvrebi ver gaarCia da mezobeli fermeris yanis meoTxedic moxna. Secdoma 
mxolod diliT gamoaSkaravda. 

pirdapiri regulirebis ararsebobis gamo ismis kiTxva, romeli norme-
biT unda daregulirdes urTierToba, Tu kanoni mas davalebis gareSe sxvisi 
saqmeebis Sesrulebad ar miiCnevs? Tu gaviTvaliswinebT, rom moyvanil mag-
aliTSi mezobelma sargebeli yovelgvri samarTlebrivi safuZvlis arsebobis 
gareSe, fermeris Secdomis wyalobiT miiRo, dasabuTebul gadawyvetilebad 
unda miviCnioT am urTierTobis usafuZvlo gamdidrebad ganxilva. samarT-
lebrivi norma, romelic valdebulebis warmoSobis sxva safuZvlis arsebobis 
mtkicebis SesaZleblobas mogvcemda, ar arsebobs. Sesabamisad, usafuZvlo 
gamdidrebis normebis gamoyeneba sakiTxis yvelaze dasabuTebul gadawyvetad 
unda CaiTvalos.

d. usafuZvlo gamdidreba
„nam hoc natura aequum est neminem cum 

alterius detrimento et iniuria fieri locupletiorem~.
Pomponius

`bunebiTi samarTlis mixedviT samarTlianad miiCneva, 
rom sxvis xarjze aravin unda gamdidrdes~.

pomponiusi

usafuZvlo gamdidrebis insitituts evropuli marTlwesrigis umetesoba 
erTxmad aRiarebs, Tumca sxvadasxva qveynis kerZo samarTalSi misi samarT-
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lebrivi Sinaarsi da farglebi gansxvavebulia.125

magaliTad, rodesac piris mier sargeblis miRebas ar aqvs samarTlebrivi 
safuZveli, germaneli mosamarTlisaTvis es ukve usafuZvlo gamdidrebaze 
miuTiTebs. imas, Tu ram gamoiwvia samarTlebrivi safuZvlis ararseboba, ar-
sebiTi mniSvneloba ar aqvs. inglisSi piri, romelic amtkicebs, rom sxva piri 
usafuZvlod gamdidrda mis xarjze, valdebulia TviTon amtkicos safuZvlis 
arseboba, magaliTad, daamtkicos, rom fuli SecdomiT gadaricxa.126 Tu fuli 
SecdomiT iqneba gadaricxuli germaniaSi, germaneli mosamarTlisaTvis sakma-
risia, rom mimRebs Sesabamisi samarTlebrivi safuZveli Tanxis misaRebad ar 
gaaCndes. damatebiTi mtkiceba, ram gamoiwvia Secdoma, ratom moxda gadar-
icxva da a.S., saWiro ar aris. 

zogjer gaugebrobas TviT institutis dasaxelebac iwvevs. ras niSnavs 
samarTlis enaze `gamdidreba~ da rodis SeiZleba iyos is `usafuZvlo~?127

aRsaniSnavia, rom termini `usafuZvlo gamdidreba~ mxolod qarTuli enis 
`axireba~ ar aris. TiTqmis yvela evropul enaze arsebul imave termins aqvs 
orive elementi: rogorc miTiTeba `gamdidrebaze~, aseve, is, rom es `gamdi-
dreba~ `usafuZvlod~ xdeba (Sead., Unjustice Enrichment, Ungerechtfertigte Bereicher-
ung, Неосновательное Обогащение). 

pomponiusis sayovelTaod cnobili citata cxadyofs, rom, jer kidev 
romaelma iuristebma SeamCnies, praqtikaSi aris SemTxvevebi, rodesac samo-
qalaqo brunvis monawile Sesabamisi samarTlebrivi safuZvlis gareSe iRebs 
sargebels. amis mizezi SeiZleba iyos rogorc ganzraxva (magaliTad, us-
afuZvlod gamdidrebulad CaiTvleba kompaniis mier daqiravebuli mZRoli, 
romelic mezobels mihyidis kompaniis saWiroebisaTvis misTvis gadacemul 
benzins), aseve martivi gaufrTxilebloba da Secdomac ki (magaliTad, kom-
paniis TanamSromelTa siaSi ori TanamSromlis, giorgi iakobiZisa da iakob 
giorgaZis arseboba SeiZleba gaxdes buRaltris Secdomis mizezi da giorgim 
miiRos iakobis xelfasi, romelic mis kuTvnils aRemateba). am SemTxvevaSi arc 
saxelSekrulebo valdebulebis darRveva xdeba da arc deliqti. dazarale-
bul pirs warmoeSoba ufleba, mosTxovos usafuZvlod gamdidrebuls miRe-
bulis ukan dabruneba. qarTuli samoqalaqo kodeqsi pirs, romelic usafuZ-
vlod miRebulis xarjze raime sargebels iRebs, viTom-kreditors uwodebs. 
aseTi terminis Semotana ganpirobebulia imiT, rom sargeblis mimRebi piri 
kreditori ar aris da Sesabamisad, arc moTxovnis ufleba arsebobs. usafuZ-
vlo gamdidrebis urTierTobebis specifikas Tu gaviTvaliswinebT, namdvil 
kreditorad gvevlineba is piri, romelsac sxvisi usafuZvlo gamdidrebis 
Sedegad ziani miadga. 
125 Von Bar/Swann, Principles of European Law, Study Group on a European Civil Code Unjustified Enrich-
ment, 2010.
126 Johnston/Zimmermann, Unjistified Enrichement Surveying the landscape, in: Johnston/Zimmermann (edi-
tors), Unjistified Enrichment: Key Issues in Comparative Perspective, 2002, 5. 
127 Johnston/Zimmermann, Unjistified Enrichement Surveying the landscape, in: Johnston/Zimmermann (edi-
tors), Unjistified Enrichment: Key Issues in Comparative Perspective, 2002, 3. 
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usafuZvlo gamdidrebis samarTlebrivi safuZvlebi Tavis mxriv aseve 
garkveul klasifikacias eqvemdebareba. erT-erTi aseTi klasifikaciis 
mixedviT, usafuZvlo gamdidrebis safuZveli SeiZleba gaxdes mxaris mier 
marTlsawinaaRmdego qmedebis Cadena, an ubralod SemTxveva, rodesac erT-
ma, movlenaTa ganviTarebis wyalobiT, miiRo is, rac meores unda mieRo.128 
unda aRiniSnos, rom usafuZvlo gamdidrebis normebis gamoyeneba ZiriTadad 
swored aseTi Secdomebis dros xdeba.129 Tu usafuZvlo gamdidrebis mize-
zia ara Secdoma, aramed braleuli moqmedeba, maSin usafuZlo gamdidrebis 
normebi SeiZleba konkurenciis reJimSi aRmoCndes deliqtur samarTalTan, 
romelic marTlsawinaaRmdego da braleuli qmedebiT zianis anazRaurebis 
sakiTxebs exeba. es ar niSnavs, rom usafuZvlo gamdidrebis dros brali (mag., 
martivi gaufrTxilebloba) gamoricxulia. Sesabamisad, moTxovnis safuZvel-
Ta aseTi konkurenciisas sasamarTlos gadasawyvetia, romel normebs gamoi-
yenebs, konkretuli SemTxvevis Tanmxlebi garemoebebisa da urTierTobis 
specifikis gaTvaliswinebiT. 

TavisTavad Secdomis faqti jer kidev ar niSnavs usafuZvlo gamdidrebis 
kvalifikaciisaTvis sakmarisi pirobebis arsebobas. magaliTad, Secdoma Sei-
Zleba daSvebul iqnes rogorc xelSekrulebis formirebis, misi konkretuli 
pirobebis dros, an sxva viTarebaSi. am SemTxvevaSi pirveli ver iqneba usafuZ-
vlo gamdidreba, xolo nebismieri sxva, romelic pirvel klasifikaciaSi ver 
Tavsdeba, albaTobis maRali xarisxiT swored usafuZvlo gamdidrebad unda 
Sefasdes.130

sxvadasxva samarTlebrivi stilis mqone marTlwesrigi erTi Sedegisaken 
sxvadasxva gziT midis. magaliTad, inglisuri samarTlis mixedviT, mosarCeles 
aqvs moTxovnis ufleba, Tu Secdomis arsebobas daamtkicebs. winaaRmdeg Sem-
TxvevaSi is process waagebs. germanuli samarTali imave SemTxvevaSi (Sec-
domis ararsebobisas) mopasuxes aZlevs uflebas miuTiTos am garemobaze da 
Sesabamisad sarCeli ar dakmayofildeba.131 samarTlebrvi Sedegis identuroba 
imdenad aSkaraa, rom badebs kiTxvas, saerTod raSi mdgomareobs maT Soris 
gansxvaveba. sxvaoba arsebobs mtkicebis tvirTis ganawilebas, samarTlebrivi 
dacvis saSualebebis gamoyenebasa da konkretuli moTxovnis samarTlebrivi 
dasabuTebulobis kriteriumebs Soris. 

valdebulebiTi urTierTobis usafuZvlo gamdidrebad kvalifikaciisaT-
vis aucilebelia sargeblis miRebis iuridiulad namdvili safuZvlis ararse-
boba. amave dros, piri sargeblis saxiT unda iRebdes im sikeTes, romelic sx-

128 Johnston/Zimmermann, Unjistified Enrichement Surveying the landscape, in: Johnston/Zimmermann (edi-
tors), Unjistified Enrichment: Key Issues in Comparative Perspective, 2002, 5. 
129 Johnston/Zimmermann, Unjistified Enrichement Surveying the landscape, in: Johnston/Zimmermann (edi-
tors), Unjistified Enrichment: Key Issues in Comparative Perspective, 2002, 16. 
130 Meier, Unjust Factors and Legal Grounds, in: Johnston/Zimmermann, (editors), Unjistified Enrichment: Key 
Issues in Comparative Perspective, 2002, 39. 
131 Johnston/Zimmermann, Unjistified Enrichement Surveying the landscape, in: Johnston/Zimmermann (edi-
tors), Unjistified Enrichment: Key Issues in Comparative Perspective, 2002, 23. 
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vas ekuTvnoda, sxvas unda mieRo, an mas unda mieRo, magram mxolod Sesabamisi 
winapirobebis dakmayofilebis Semdeg. magaliTad, 977-e muxlis Tanaxmad, pirs, 
romelic meore pirs gadascems raimes ara valdebulebis Sesasruleblad, ar-
amed imisTvis, rom am ukanasknelma Tavad Seasrulos, an ar Seasrulos raime 
moqmedeba, ufleba aqvs ukan moiTxovos gadacemuli, Tu meore piris moqmede-
ba ar Seesabameba gadacemis mizans. magaliTad, Tu kompania cnobil mogzaurs 
gadascems Zvirad Rirebul velosipeds msoflios garSemo samogzaurod, es 
ukanaskneli ki saqarTvelos sazRvrebsac ki ar gascdeba da ise dabrundeba 
ukan, maSin valdebuli iqneba velosipedi kompanias daubrunos. 

usafuZvlo gamdidreba, rogorc valdebulebiTi urTierToba, saxeze 
iqneba maSinac, Tu namdvili samarTlebrivi safuZveli warsulSi arsebob-
da, magram viTom-kreditoris mier konkretuli sargeblis miRebis momentSi 
aRar arsebobs. ar aqvs mniSvneloba xelSekruleba gabaTilda, igi saerTod 
ar dadebula, gavida misi moqmedebis vada, Tu vadaze adre Sewyda mxareTa 
mier _ es ar warmoSobs viTom-kreditoris uflebas, miuTiTos valdebulebis 
warsulSi arsebobis faqtze. es zogadi principi, romelic evropuli marTl-
wesrigis umravlesobisaTvis saerToa, calsaxad aris ganmtkicebuli qarTul 
samoqalaqo kodeqsSi. 

germaniaSi sakmaod didi xnis ganmavlobaSi msjelobdnen xelSekrulebis 
Sewyvetis Semdeg warmoSobili anazRaurebis uflebis samarTlebrivi bunebis 
Sesaxeb. dRes rogorc germanuli samarTali, aseve saxelSekrulebo samarT-
lis unifikaciis umniSvnelovanesi dokumentebi (gaeros konvencia saqonlis 
saerTaSoriso nasyidobis Sesaxeb (81)) da evropuli saxelSekrulebo samar-
Tlis ZiriTadi principebi (9:305) aseTi anazRaurebis uflebas calsaxad sax-
elSekrulebo samarTlis sferos miakuTvneben.132

zogadi principis Tanaxmad, usafuZvlo gamdidreba xdeba samarTlebrivi 
sikeTis erTi subieqtidan meoreze iseTi gadanacvlebiT, romelsac samar-
Tlebrivi safuZveli ar gaaCnia. jer kidev romaelma iuristebma aRweres 
usafuZvlo gamdidrebis SemTxvevebi, rodesac `gadacema~ misi klasikuri 
iuridiuli gagebiT ar xdeba. am dros sikeTe pirdapir `warmoiSoba~ im piris 
xelSi, visac aranairi ufleba masze ar gaaCnia. romauli samarTlis yvelaze 
gavrcelebuli magaliTia SecdomiT sxvis kuTvnil miwaze saxlis aSeneba, rac 
ukargavs mSenebels samSeneblo masalebze da Sesabamisad, saxlze sakuTrebis 
uflebas, vinaidan saxli ekuTvnis mas, vis sakuTrebaSic miwa imyofeba.133 Aam 
dros adgili ar hqonia dazaralebulis mier viTom-kreditorisaTvis raimes 
gadacemas, Tumca movlenebis ganviTarebam Sedegis saxiT moitana iseTi md-
gomareoba, rom usafuZvlo gamdidrebis, rogorc samarTlebrivi Sedegis 
uaryofa gamoricxulia. aseT SemTxvevebSi dazaralebulma pirma unda miiRos 

132 Johnston/Zimmermann, Unjistified Enrichement Surveying the landscape, in: Johnston/Zimmermann (edi-
tors), Unjistified Enrichment: Key Issues in Comparative Perspective, 2002, 12.
133 Johnston/Zimmermann, Unjistified Enrichement Surveying the landscape, in: Johnston/Zimmermann (edi-
tors), Unjistified Enrichment: Key Issues in Comparative Perspective, 2002, 22.
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Sesabamisi dakmayofileba. 
miuxedavad imisa, rom usafuZvlo gamdidreba valdebulebis warmoSobis 

damoukidebeli safuZvelia, mas, arsebiTad, damxmare samarTlebrivi funqcia 
ekisreba. sxva moTxovnis safuZvlebTan (xelSekruleba an deliqti) konkuren-
ciisas usafuZvlo gamdidrebis normebis gamoyeneba maSin aris rekomende-
buli, Tu sxva safuZvlebiT moTxovnis uflebis mqone piri ver SeZlebs miznis 
miRwevas.134 sxva sityvebiT rom vTqvaT, Tu moTxovnis uflebis mqone piris 
sarCeli dasabuTebuli saxelSekrulebo normebze miTiTebiT, damatebiTi 
miTiTeba usafuZvlo gamdidrebis normebze saWiro ar aris. zogierTi evro-
puli marTlwesrigis mier aRiarebuli es midgoma SeiZleba qarTul samar-
Talzec gavavrceloT. 

kontinenturi evropis samarTlebrivi tradicia (romelsac qarTuli 
samoqalaqo kodeqsic misdevs) deliqtsa da usafuZvlo gamdidrebas kanon-
ismier valdebulebiT urTierTobebad ganixilavs. xSirad aRniSnaven, rom, 
valdebulebis warmoSobis safuZvelTa `erT jgufSi~ gaerTianebis miuxeda-
vad, usafuZvlo gamdidreba gacilebiT Sors dgas deliqtisagan, vidre deli-
qti _ xelSekrulebisgan. saxelSekrulebo da arasaxelSekrulebo moTxovna-
Ta xSiri konkurencia iZleva safuZvels vifiqroT, rom xSirad isini erTi 
mTliani urTierTobis sxvadasxva aspeqts aregulireben. usafuZvlo gamdi-
drebis specifika arsebiTad gansxvavdeba zemoaRniSnuli ori safuZvlisagan 
da garkveulwilad `avtonomiur reJimSi~ arsebobs da viTardeba.135

10. saxelSekrulebo da arasaxelSekrulebo valdebulebaTa 
urTierTmimarTeba

a. saxelSekrulebo da arasaxelSekrulebo valdebulebaTa funqciebis 
koordinacia 

valdebulebis warmoSobis gansxvavebuli safuZvlebis arseboba ar unda 
gavigoT ise, TiTqos isini erTmaneTisagan izolirebulad moqmedeben. 326-e 
muxli pirdapir miuTiTebs maT Soris arsebul urTierTkavSirze da adgens, 
rom wesebis saxelSekrulebo valdebulebis Sesaxeb gamoiyeneba aseve arasax-
elSekrulebo valdebulebaTa mimarT, Tu valdebulebis xasiaTidan sxva ram 
ar gamomdinareobs. 

valdebulebis warmoSobis gansxvavebuli safuZvlebis urTierTdamokide-
bulebis gaazreba gulisxmobs maT Soris upiratesis (aseTis arsebobis Sem-
TxvevaSi) gamovlenas. rogorc ukve aRiniSna, xelSekruleba, umTavresad, em-
saxureba mxareTa kerZo avtonomiisa da Tavisuflebis ideis realizacias. 

134 Von Bar/Swann, Principles of European Law, Study Group on a European Civil Code Unjustified Enrich-
ment, 2010, 105. 
135 Sead., Johnston/Zimmermann, Unjistified Enrichement Surveying the landscape, in: Johnston/Zimmerman 
(editors), Unjistified Enrichment: Key Issues in Comparative Perspective, 2002, 7. 
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deliqtur samarTalsa da sxva kanonismier valdebulebebs ki ufro samo-
qalaqo brunvis dacvis, misi stabilurobis uzrunvelyofisa da prevenciis 
funqciebi ekisrebaT. isini avseben erTmaneTs da saboloo jamSi, erTian so-
cialur interess emsaxurebian.136

saxelSekrulebo da arasaxelSekrulebo valdebulebebis Sesaxeb moZRvre-
ba evropis kontinentis samarTlebrivi tradiciis nawilia. saerTo samarTlis 
(gansakuTrebiT amerikuli samarTlis) sivrceSi am klasifikacias da mis Sesa-
bamisad moTxovnis safuZvlebis gansxvavebas erTmaneTisagan naklebi praqti-
kuli datvirTva aqvs. magaliTad, germaneli an qarTveli mosamarTle xelSek-
rulebis darRvevas deliqtad ar ganixilavs. deliqturi samarTlis erT-erT 
cnobil amerikul saxelmZRvaneloSi ki miTiTebulia, rom `xelSekrulebis 
darRveva aseve SeiZleba iyos deliqti, Tu damrRvevs unda gaeTvaliswine-
bina, rom mis mier xelSekrulebis darRvevas SeeZlo ziani mieyenebina meore 
mxarisaTvis~ (A breach of contract can also be a tort, i.e. the contracting party failed to act 
reasonably and could have foreseen that his conduct would cause harm to the other contracting 
party).137 saxelSekrulebo da arasaxelSekrulebo (am SemTxvevaSi) deliqtur 
valdebulebaTa aseTi `aRreva~ ise ar unda gavigoT, TiTqos am institutebis 
(xelSekrulebis, deliqtis) mier garantirebuli dacva amerikaSi an britaneT-
Si orazrovani da araefeqturia. ubralod, saerTo samarTlis sistema samar-
Tlis miznebs stilurad gansxvavebuli regulirebis meTodebiT aRwevs, rac 
moulodneli ar unda iyos kontinenturi evropis iuridiul tradiciebze 
aRzrdili iuristisaTvis.

b. moTxovnis safuZvlebis konkurenciis SesaZlebloba
saxelSekrulebo da arasaxelSekrulebo valdebulebaTa maregulirebeli 

normebis aseTi mWidro urTierTkavSiri aCens moTxovnis safuZvlebis aRrevis 
safrTxes. moTxovnis safuZveli, germanuli koncefciis mixedviT (romelic 
qarTul doqtrinasa da praqtikaSic gaziarebulia),138 aris is samarTlebri-
vi norma, romelic pirs aniWebs moTxovnis uflebas. zogjer deliqturi da 
saxelSekrulebo valdebulebebi erTmaneTze imdenad gadajaWvulia, rom 
moTxovnis safuZvlis swori identificireba rTuldeba. magaliTad, Tu fer-
meri SeiZens sasuqs, romelsac kartofilis sawyobSi Seinaxavs, SesaZloa sa-
suqis qimiurma formulam kartofilis ganadgureba gamoiwvios. sadavo ar 
SeiZleba iyos, rom sasuqis gamyidvel firmas unda miewodebina fermerisaT-
vis informacia mis mier gayiduli produqtis SesaZlo mavne zemoqmedebis 
Sesaxeb. Tu es informacia miwodebuli ar aris, dRis wesrigSi dgeba sakiTxi, 
saxezea deliqti, romelic gamyidvelis uxeSi gaufrTxileblobis Sedegia, Tu 

136 Hoffman, Die Koordination des Vertrags und Deliktsrechts in Europa, 2006, 25. 
137 Church/Corbett/Richard/White, Tort Law, The American and Lousiana Perspectives, 2008, 390. 
138 ix. Wanturia, samoqalaqo saqmeebze gadawyvetilebaTa gamotanis meTodika, 2006; va-
SakiZe, garTulebul valdebulebaTa sistema, 2010. 



83

saxelSekrulebo  samarTali

saxelSekrulebo valdebulebis darRveva, romelic informaciis miwodebis 
movaleobis ugulvebelyofaSi gamoixata? erTi SexedviT, SesaZloa fermer-
isaTvis mniSvneloba ar hqondes misi moTxovnis samarTlebriv safuZvels, 
vinaidan misTvis mTavaria miiRos damdgari zianis adekvaturi anazRaureba, 
Tumca sasamarTlo gadawyvetilebis dasabuTebulobis uzrunvelsayofad 
moTxovnis safuZvlis swor identificirebasa da kvalifikacias udidesi mniS-
vneloba aqvs. Kkargad dasabuTebulma gadawyvetilebam pasuxi unda gasces sa-
suqis gamyidvelis yvela SekiTxvas, ratom unda daekisros mas zianis anazRau-
reba. gamyidvels SeuZlia amtkicos, rom man myidvels gadasca nivTobrivad 
da uflebrivad unaklo nivTi da rom Senaxvis pirobebis dazusteba cdeba 
nasyidobis xelSekrulebis regulirebis farglebs. am SemTxvevaSi kvalifi-
kaciisaTvis gadamwyveti iqneba 318-e muxliT dadgenili regulireba, romlis 
Tanaxmadac, valdebulebidan SeiZleba gamomdinareobdes ama Tu im informa-
ciis miRebis ufleba. informaciis gacema uzrunvelyofili unda iyos maSin, 
roca mas mniSvneloba aqvs valdebulebis Sinaarsis gansazRvrisaTvis da kon-
trahents SeuZlia sakuTari uflebis Selaxvis gareSe gasces es informacia. 
mocemul SemTxvevaSi valdebulebis Sinaarsi gulisxmobs myidvelis uflebas, 
usafrTxod isargeblos SeZenili sikeTiT. Tu gaviTvaliswinebT, rom mavne 
zemoqmedebis Sesaxeb informaciis miwodeba ganskuTrebul problemebs ar 
SeiZleba ukavSirdebodes, naTeli gaxdeba, rom am SemTxvevaSi informaciis 
miwodebis valdebuleba saxelSekrulebo valdebulebis erT-erT elements 
warmoadgenda da misi darRveva xelSekrulebis darRvevad unda ganvixiloT. 

moTxovnis safuZvlebis konkurenciisas ganmartebis meTodebis komple-
qsuri gamoyenebisa da samoqalaqo kodeqsis RirebulebaTa sistemis erTiani 
gaazrebis gareSe samarTlebrivad dasabuTebuli kvalifikacia SeuZlebelia.

saxelSekrulebo da deliqtur moTxovnaTa safuZvlebis kolizia an-
glo-amerikul samarTalsac awuxebs. erT-erT saxelmZRvaneloSi gakritike-
bulia britanuli sasamarTlos gadawyvetileba Henderson saqmeze, romelmac 
moTxovnis safuZvlebis erTdroulad gamoyenebis SesaZleblobis SemTxvevaSi 
arCevanis ufleba mosarCele mxares mianiWa. `Tu xelSekruleba gamoricxavs 
gaufrTxileblobisaTvis pasuxismgeblobas, maSin gamova, rom is, vinc, mag-
aliTad, fuli gadaixada sxva pirisagan miRebul rCevebSi (e.w. konsalTinguri 
momsaxurebis xelSekruleba), gacilebiT uares samarTlebriv Sedegs miiRebs 
imisgan gansxvavebiT, vinc analogiuri rCeva yovelgvari saxelSekrulebo 
urTierTobebis gareSe (megobrisgan mezoblisgan an nacnobisagan) miiRo~.139

moTxovnis safuZvlebs Soris konkurenciisas `upiratesad gamosayenebeli 
samarTlis normis SerCeva mosamarTlis kompetenciaa~.140 SesaZloa mxarisaT-
vis saerTod ar iyos saintereso, romel samarTlebriv normaze dayrdno-
biT dakmayofildeba, an ar dakmayofildeba misi moTxovna, vinaidan misTvis 
mTavari Sedegia. es ar niSnavs, rom sasamarTlo ar aris valdebuli sworad 

139 Quinn, Tort Law, 2012, 152. 
140 CaCava, moTxovnebisa da moTxovnis safuZvlebis konkurencia, 2011. 
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SearCios moTxovnis safuZveli da ise aagos gadawyvetilebis dasabuTeba. 
es aucilebelia rogorc erTgvarovani praqtikis CamoyalibebisaTvis, aseve 
samarTlebrivi stabilurobis uzrunvelyofisaTvis. samoqalaqo brunvis 
monawileebs ufleba aqvT icodnen ara mxolod kanonis normatiuli danawesi, 
aramed isic, Tu ra praqtikul SedegTan aris dakavSirebuli ama Tu im normis 
gamoyeneba sasamarTlos mier. es maT SesaZleblobas aZlevT winaswar gansaz-
Rvron saqmis perspeqtiva da ar dakargon dro xangrZlivi da momqancveli 
sasamarTlo procesebis warmoebaSi. 

qarTul praqtikaSi sakmaod xSiria SemTxveva, rodesac moTxovnis aras-
wori formulirebis gamo, sarCeli, romelic SesaZloa sakmaod perspeqti-
ulic yofiliyo, ar kmayofildeba. xSirad mxareebi ver acnobiereben, rom 
mosamarTle ver gascdeba maTi moTxovnis farglebs. am ukanasknelis ufleba 
da valdebulebaa, Seafasos is moTxovna, romelic mas warudgines. samoqa-
laqo procesSi mosamarTles ar aqvs ufleba `daexmaros~ mxares moTxovnis 
dazustebasa da mis CamoyalibebaSi. meore mxriv, moTxovnis sakuTari Sexed-
ulebisamebr SerCevis Tavisufleba ar unda agverios moTxovnis safuZvlis 
sworad SerCevaSi. sasamarTlo valdebulia daakmayofilos sworad day-
enebuli moTxovna im SemTxvevaSic ki, Tu mosarCele moTxovnis safuZvels 
arasworad uTiTebs. magaliTad, Tu mosarCele mopasuxisagan iTxovs saerTo 
sargeblobis sardafidan am ukanasknelis mier dayrili nagvis gatanas imis 
gamo, rom antisanitaria xels uSlis sardafiT sargeblobaSi, misi moTxovna 
unda dakmayofildes imis miuxedavad, Tu ras miuTiTebs mosarCele Tavisi 
moTxovnis safuZvlad. SesaZlebelia man miuTiTos 992-e muxli da amtkicos, 
rom mas ziani miadga, an 172-e muxli da moiTxovos sakuTrebiT sargeblobis 
xelSeSlis aRkveTa da a.S. mocemuli variantebidan yvelaze dasabuTebulis 
amorCeva mosamarTlis saqmea.  magram, Tu imave saqmeSi mosarCele miuTiTebs, 
rom mopasuxis upasuxismgeblo da usindiso qcevis gamo is saerTod ar aris 
Rirsi iyos sardafis TanamesakuTre da moiTxovs misTvis TanasakuTrebis 
uflebis CamorTmevas Tavisi da sxva mezoblebis sasargeblod, misi sarCeli 
ar dakmayofildeba: 1. imis gamo, moTxovna arasworad aris dayenebuli; 2. da-
narCeni mezoblebis sasargeblod TanasakuTrebis daTmobis nawilSi sarCeli 
saerTod ar miiReba warmoebaSi, vinaidan mosarCeles ar aqvs mezoblebis sax-
eliT saqmiswarmoebis uflebamosileba. 

zemoaRniSnulis gaTvaliswinebiT, mxaris profesionali warmomadgenlis 
(advokatis) funqciaa, sworad Camoayalibos moTxovna. Cxadia, advokati aseve 
valdebulia sworad da dasabuTebulad miuTiTos moTxovnis safuZvlad ar-
sebuli samarTlis normebic. am ukanasknelis (moTxovnis safuZvlis) xarvez-
is gamosworeba sasamarTlo gadawyvetilebiT aris SesaZlebeli. pirveli ki 
miutevebel Secdomad darCeba da mxaris mier procesis warmoebisaTvis gaweu-
li xarjebi uSedego aRmoCndeba. 

moTxovnis safuZvlebis konkurencia `wminda iuridiuli~ sakiTxia da Sei-
cavs imis safrTxes, rom kazuisturi msjelobiT gatacebulebs dagvaviwydes, 
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Tu ras emsaxureba samarTlis norma da mxolod formalur-logikuri dasab-
uTebis safuZvelze SevecadoT, qmedebis kvalifikaciasa da moTxovnis safuZ-
vlis dazustebas. sasamarTlom unda gaiTvaliswinos, rom dazaralebulis 
interesi _ miiRos misTvis miyenebuli zianis adekvaturi anazRaureba _ ar 
unda daikargos mxolod imis mcdelobaSi, rom uzrunvelyos gadawyvetilebis 
formaluri Sesabamisoba kanonTan.141 mosamarTlem unda gaiTvaliswinos is 
garemoeba, rom samarTlis normaTa konkurenciis dros gamoiyeneba norma, 
romelic procesSi gamarjvebuli mxaris samarTlebrivi interesis dacvas 
yvelaze efeqturad da martivad uzrunvelyofs.

Tbilisis saapelacio sasamarTlo lakoniurad da zustad ayalibebs 
mosamarTlis movaleobas moTxovnis safuZvlad arsebuli normis SerCevasTan 
dakavSirebiT: `... xolo, rac Seexeba apelantebis miTiTebas sasamarTlos mier 
im normaTa gamoyenebis Taobaze, romlebzedac ar miuTiTebia mosarCeles, 
palatam ganmarta, rom sasamarTlo ver gascdeba mxaris mier miTiTebul faq-
tobriv garemoebebsa da moTxovnebs, xolo swrafi da efeqturi marTlmsa-
julebis ganxorcielebis mizniT, mxareTa Soris arsebuli sadavo sakiTxebis 
gadawyvetisaTvis, dadgenili faqtobrivi garemoebebisadmi samarTlis nor-
mis Sefardeba sasamarTlos prerogativas warmoadgens da igi SezRuduli 
ar aris mxolod mxaris mier miTiTebuli samarTlis normebiT; sasamarTlos 
mier mxaris mier miTiTebuli samarTlebrivi safuZvlis SecvliT mosarCe-
lis mier moTxovnis safuZvlad miTiTebuli faqtobrivi garemoebebi ar unda 
Seicvalos...~142

*****************************
amgvarad, valdebulebis warmoSobis safuZvlebi urTierTqmedeben da 

sazogadoebrivi urTierTobebis samarTlebrivi regulirebis universalur 
mizans emsaxurebian. TiToeuli maTganis Sinaarsisa da daniSnulebis gaaz-
rebis gareSe dasabuTebuli iuridiuli Sedegis miReba SeuZlebelia. es safuZ-
vlebi rogorc cal-calke, aseve erToblivadac zogadi formulebis saxiT 
aris Camoyalibebuli, Tumca yoveli calkeuli SemTxvevis gaTvaliswinebiT 
Sesabamis samarTlebriv Sinaarss iZenen da amiT saSualebas aZleven mxareebsa 
da sasamarTlos, rom TavianTi gadawyvetilebebi kanonmdeblis nebas dauqvem-
debaron.

141 Sead., Larenz, Lehrbuch des Schuldrechts, 12 Auflage, Bd II, BT, 1981, 688-689. 
142 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2011 wlis 22 Tebervlis #as-802-751-2010 ganCineba. 
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Tavi II. xelSekruleba, rogorc valdebulebis 
warmoSobis safuZveli

I. xelSekruleba

amqveynad veravin SeZlebs ise cxovrebas, rom raime saxis valdebulebis 
Sesruleba ar mouwios. ramdenad trivialuradac ar unda JRerdes, imdenadve 
simarTles Seesabameba: SeuZlebelia icxovro sazogadoebaSi da damoukidebe-
li iyo misgan.143 imisaTvis, rom adamiani gaerkves situaciaSi da gansazRvros 
dado Tu ara man xelSekruleba, rodesac avtomanqana SeiZina, sacxovrebeli 
bina iqirava an xelosans mwyobridan gamosuli macivari gaaremontebina, mas 
ar sWirdeba gansakuTrebuli iuridiuli codna. aseT situaciebSi naTelia, 
rom garkveuli Sesrulebis sanacvlod erTi mxare meore mxares Sesabamis sa-
fasurs uxdis.144

samoqalaqo da sabazro brunvis monawileni Tavisufali nebis gamovlenis 
safuZvelze kisruloben valdebulebebis Sesrulebas, erTmaneTs uTanxmdebi-
an raime nivTisa Tu uflebis gadacemaze, moqmedebis Sesrulebasa Tu misgan 
Tavis Sekavebaze. 

aRniSnuli SeTanxmebebi konkretuli saxis urTierTobis sferoSi eqceva, 
kerZod, samarTlebrivi urTierTobis arealSi, romelsac valdebulebiTi 
samarTalurTierTobebi ewodeba. maTi ZaliT urTierTobis monawile erTi 
mxare valdebulia Seasrulos garkveuli moqmedeba meore mxaris mimarT. Ses-
ruleba SeiZleba gamoixatos garkveuli moqmedebisagan Tavis SekavebaSic.145 
yovelive es dakavSirebulia Tavad valdebulebis arsebobasTan. romis samar-
Tali valdebulebas ganixilavda, rogorc `samarTlebriv borkilebs, romlis 
ZaliTac mxareebi valdebulni arian saxelmwifos kanonebis Sesabamisad Seas-
rulon garkveuli moqmedebebi“.146 miuxedavad valdebulebiTi samarTalurT-
ierTobebis mravalferovnebisa, maT saerTo damaxasiaTebeli niSan-Tvisebebic 
gaaCniaT, rac maTi sistematizaciis saSualebas iZleva.147

valdebulebis warmoSobis erT-erT yvelaze mniSvnelovan safuZvels 
xelSekruleba (contract, Vertrag, contrat) warmoadgens, rogorc iuridiuli faq-
ti148, anu _ ̀ ...SeTanxmeba, romlis meSveobiTac erTi an ramdenime piri valdeb-
ulebas kisrulobs sxva pirsa Tu pirTa garkveul raodenobas raime gadasces, 
Seusrulos an ar Seusrulos~.149 

cxovrebiseuli magaliTi cxadyofs, rom valdebulebiTi samarTalurT-

143 Сарбаш, Исполнение Договорного Обязательства, 2005, 3.
144 Kötz, Vertragsrecht, 2009, 1.
145 Sead., 316 I 2 muxli.
146 Новицкий, Римское Право, 2001, 116.
147 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 3.
148 axvlediani, valdebulebiTi samarTali, 1999, gv. 10.
149 Васильев, Коммаров, Гражданское и Торговое Право Зарубежных Государств, I том, 2004, 494.
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ierToba gamoxatuli kerZo saxelSekrulebo samarTalurTierTobaSi sazoga-
doebrivi cxovrebis Semadgenel umniSvnelovanes kategorias warmoadgens.

 

1. xelSekrulebis cneba

xelSekruleba warmoadgens mravalmxriv garigebas. Sesabamisad, xelSek-
rulebaSi unda monawileobdes ori piri mainc. mxareTa mier urTierTmimarT 
gamovlenili neba ki erTmaneTTan SesabamisobaSi unda iyos.150 Sesabamisad, 
saxelSekrulebo urTierTobis daTqmuli pirobebis Tanaxmad ganviTarebis 
SemTxvevaSi warmoiSoba swored is samarTlebrivi Sedegi, romelic xelSek-
rulebis mxareebma isurves.

magaliTi:
daTo eubneba lukas: ̀ me mzad var Seni personaluri kompiuteri 250 larad 

viyido~.. luka pasuxobs: `ki, batono, SevTanxmdiT!~ luka daeTanxma daTos. 
Sesabamisad, maTi nebis gamovlenebi erTmaneTs daemTxva, ris Sedegadac Sei-
Zleba gakeTdes daskvna, rom maT Soris daido xelSekruleba (Tu raime sxva 
safuZveli ar arsebobs, rac saTuos gaxdida xelSekrulebis dadebis faqts, 
magaliTad, romelime mxaris qmedunarianobis sakiTxi an sxva).

magaliTad, sxva SemTxvevaSi, daTo mimarTavs lukas: `me mzad var Seni 
personaluri kompiuteri 250 larad viyido~. luka ki pasuxobs: `me mzad var 
es kompiuteri mogyido 350 larad~. aseT situaciaSi mxareTa nebis Tanxvedra 
ar ikveTeba iseT arsebiT da mniSvnelovan sakiTxTan dakavSirebiT, rogoric 
aris xelSekrulebis fasi (nasyidobis fasi). movlenaTa msgavsi ganviTarebis 
pirobebSi xelSekruleba ver miiCneva dadebulad.

zemoaRniSnulidan gamomdinare, SeiZleba iTqvas, rom xelSekruleba war-
moadgens xelSekrulebis mxareTa SeTanxmebis safuZvelze miRebuli wesebis 
erTobliobas, romelic mxareTa Soris arsebuli konkretuli samarTlebrivi 
urTierTobis mosawesrigeblad aris dadebuli.151 gamodis, rom xelSekrulebis 
pirobebi upiratesad ganisazRvreba mxareTa nebis safuZvelze, rasac safuZ-
vlad udevs damkvidrebuli samarTlebrivi principi, romelic cnobilia mx-
areTa nebis avtonomiis saxelwodebiT.152 yoveli mxare Tavad gansazRvravs, Tu 
ra pirobebiT surs saxelSekrulebo urTierTobebSi Sesvla.153 

Tavis mxriv, xelSekruleba imgvari SeTanxmebaa, romliTac xelSekrulebis 
mxareebs warmoeSobaT samoqalaqo uflebebi da movaleobebi.154

150 Musielak, Grundkurs BGB, 12 Auflage, 2011, 43.
151 Musielak, Grundkurs BGB, 12, Auflage, 2011, 43.
152 Sead., kereseliZe, kerZo samarTlis uzogadesi sistemuri cnebebi, 2009, gv. 10; CaCava, 
moTxovnebis da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, gv. 7. 
153 Medicus/Lorenz, Schuldrecht I, Allgemeiner Teil, 19 Auflage, 2010, 29.
154 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
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saqarTvelos kanonmdebloba ar Seicavs xelSekrulebis cnebis sakanonmde-
blo ganmartebas, magram xelSekrulebis zemoT ganxiluli elementebi gamom-
dinareobs saqarTvelos samoqalaqo kodeqsis zogadi nawilisa da valdebule-
biTi samarTlis zogadi nawilis Sesabamisi debulebebidan. 

xelSekrulebisYZaliT mxareebi kisruloben garkveuli valdebulebebis 
Sesrulebas da aRiWurvebian Sesabamisi uflebebiT. saxelSekrulebo val-
debulebebis safuZvels warmoadgens garigeba. garigebebTan dakavSirebuli 
debulebebi ki, romelic saqarTvelos samoqalaqo kodeqsis zogad nawilSia 
Camoyalibebuli, gamoiyeneba valdebulebiT samarTalSic da Sesabamisad _ 
saxelSekrulebo samarTalSic.155

2. xelSekrulebis forma

69-e muxli gansazRvravs, rom garigeba SeiZleba daidos zepirad an weril-
obiTi formiT. garigebis formasTan dakavSirebiT, saqarTvelos samoqalaqo 
kodeqsis zogadi nawiliT dadgenili wesebi156 xelSekrulebis formazec vr-
celdeba.

rogorc wesi, garda gamonaklisi SemTxvevebisa, xelSekrulebis namdvilo-
bisaTvis raime gansakuTrebuli formis dacva saWiro ar aris. xelSekruleba 
ZalaSi mas Semdeg Sedis, rodesac mxareebi Sesabamis pirobebze Tundac zepiri 
molaparakebebis gziT SeTanxmdebian. xelSekrulebis dasadebad, calkeul Sem-
TxvevaSi, zepiri molaparakebebiT Sesabamisi pirobebis gansazRvrac ar aris 
aucilebeli. SesaZloa, mxareTa konkludenturi qmedebebidanac irkveodes, 
rom maT Soris xelSekruleba daido.157 amdenad, xelSekrulebis formasTan 
dakavSirebiTac moqmedebs saxelSekrulebo formis Tavisuflebis principi.158 
rogorc ukve aRiniSna, es principi SeuzRudavi ar aris. calkeul SemTxveveb-
Si kanoni adgens formas, romlis dacvac konkretuli tipis xelSekrule-
bebis namdvilobisaTvis aucilebelia.159 mxareebsac SeuZliaT gaiTvaliswinon 
xelSekrulebis raime forma, rogorc misi ZalaSi Sesvlis aucilebeli wina-
piroba.160

kodeqsis komentari, wigni mesame, 2001, 317-e muxli, gv. 45.
155 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 317-e muxli, gv. 45.
156 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqa-
laqo kodeqsis komentari, wigni mesame, 2001, muxli 59-e, gv. 69-71.
157 Kötz, Vertragsrecht, 2009, 69.
158 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.) saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 328-e muxli, gv. 103.
159 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqa-
laqo kodeqsis komentari, wigni mesame, 2001, 328-e muxli, gv. 103; Kötz, Vertragsrecht, 2009, 69.
160 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqa-
laqo kodeqsis komentari, wigni mesame, 2001, 328-e muxli, gv. 103; Kötz, Vertragsrecht, 2009, 69.
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a. xelSekrulebis formis miznebi
bunebrivia, rom xelSekrulebis namdvilobis winapirobad kanoniT an 

xelSekrulebis mxareTa SeTanxmebiT dadgenili formebis dacva garkveul-
wilad aferxebs saxelSekrulebo urTierTobebis swrafad da moqnilad 
ganviTarebas. Sesabamisad, kanonmdebeli garkveul wesebs xelSekrulebis 
formasTan dakavSirebiT iseT SemTxvevebSi gansazRvravs, rodesac Tavad sax-
elSekrulebo samarTlebrivi urTierTobis stabilurobis uzrunvelsayofad 
aris amis saWiroeba da formis dawesebas Sesabamisi mizani gaaCnia.161 

mizanTa Soris SeiZleba gamoiyos mtkicebis mizani, gafTxilebis mizani, in-
formirebis mizani da gamijvnis mizani:162

mtkicebis mizani _ im SemTxvevaSi, rodesac mxareebi xangrZlivi zepiri 
molaparakebebis Sedegad miaRweven garkveul SeTanxmebas da am SeTanxmebas 
xelSekrulebas uwodeben, ra Tqma unda, SesaZlebelia, rom maT Soris ganvi-
Tardes Sesabamisi saxelSekrulebo urTierToba. xSir SemTxvevaSi, saxelSek-
rulebo urTierTobebis Tanmdevi procesi da Sedegia, rom xelSekrulebis 
mxareebs Soris imave xelSekrulebasTan dakavSirebul sakiTxebze warmoiSvas 
garkveuli xasiaTis davebi. davis sagans SesaZloa, Tundac Tavad is sakiTxic 
warmoadgendes, daido Tu ara mxareTa Soris xelSekruleba. bunebrivia, ase-
Ti sakiTxebis samtkiceblad saWiroa, rom mxareebma warmoadginon garkveuli 
saxis mtkicebulebebi. Sesabamisad, calkeuli tipis xelSekrulebebisaTvis 
dawesebuli werilobiTi forma, aseT SemTxvevaSi, saukeTeso mtkicebulebas 
warmoadgens xelSekrulebasTan dakavSirebul sakiTxebTan mimarTebaSi. 

gamijvnis mizani _ xelSekrulebis werilobiTi forma mxareebs SeiZleba 
daexmaros xelSekrulebiT gaTvaliswinebuli da xelSekrulebiT gauTval-
iswinebeli, zepirad SeTanxmebuli pirobebis gamijvnisas. amasTan, xels Seuwy-
obs imis dadgenas, Tu ramdenad SeiZleba xelSekrulebis werilobiTi formiT 
gauTvaliswinebeli SeTanxmebebis gamoyeneba saxelSekrulebo urTierTobis 
miznebisaTvis.163 

gafrTxilebis mizani _ werilobiTi formiT dadebuli xelSekruleba at-
arebs gamafrTxilebel funqciasac. xelSekruleba arsebobs xelSesaxebi sax-
iT. amdenad, xelmoweris Taobaze gadawyvetilebis misaRebad, mxareebs kidev 
erTxel dafiqrebisa da kargad gaanalizebis saSualeba eZlevaT, dadon Tu 
ara xelSekruleba mocemuli pirobebiT. xolo dadebis Semdgom, naTlad Cam-
oyalibebuli werilobiTi xelSekruleba saSualebas aZlevs mxareebs, xelSek-
rulebis pirobebis Sesabamisad imoqmedon.

161 Sead., Kötz, Vertragsrecht, 2009, 70; Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani 
(red.), saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, 2001, 328-e muxli, gv. 
110.
162 Sead., Kötz, Vertragsrecht, 2009, 70, 71; Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani 
(red.), saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, 2001, 328-e muxli, gv. 
110.
163 ix. qveTavi 6.
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informirebis mizani _ calkeuli tipis xelSekrulebebi unda Seicavdes 
iseT normebs, romlebic garkveuli xasiaTis samarTlebriv sakiTxebs zed-
miwevniT ganmartaven. aRniSnuli ganmartebebis saWiroeba SeiZleba ganpiro-
bebuli iyos xelSekrulebis mxareTa statusTa gansxvavebebidan. magaliTad, 
banksa da rigiT moqalaqes Soris gaformebuli xelSekruleba unda Seicavdes 
ganmartebebs procentze, xelSekrulebis Seusruleblobis gamo dasakisreb-
el jarimebze, pirgasamtexlosa da sxva arsebiT sakiTxebze. 

b. kanoniT gansazRvruli xelSekrulebis formebi
saqarTvelos samoqalaqo kodeqsi gansazRvravs xelSekrulebis tipebs, 

romelTa namdvilobisaTvis saWiroa, rom isini daidos werilobiTi formiT. 
Tavis mxriv, werilobiTi forma iyofa rTul (sanotaro) werilobiT da mar-
tiv werilobiT formebad.164

b.a. rTuli werilobiTi forma
magaliTad, 1174-e muxlis Tanaxmad, saqorwino xelSekruleba unda daidos 

werilobiTi formiT da dadasturdes sanotaro wesiT. 
942-e muxlis Tanaxmad, samisdRemSio rCenis xelSekruleba unda daidos 

werilobiTi formiT, xolo uZravi qonebis gadacemis SemTxvevaSi, xelSek-
ruleba unda damowmdes sanotaro wesiT.

rTul werilobiT formad SeiZleba miCneul iqnes sajaro reestris Sesaxeb 
saqarTvelos kanonis165 me-11 da misi Semdgomi muxlebiT gaTvaliswinebuli 
moTxovna, rom uZrav nivTebze garkveuli uflebebi reestrSi Sesabamis regis-
tracias eqvemdebareba da Sesabamisi samarTlebrivi urTierToba mxolod misi 
amsaxveli xelSekrulebis sajaro reestrSi registraciis momentidan war-
moiSoba (sajaro reestris Sesaxeb kanonis 11 VI muxli). magaliTad, amave kan-
onis 11 V muxlis Tanaxmad, kerZo samarTlis iuridiuli piris monawileobiT 
1 welze meti vadiT dadebuli ijaris, qiravnobis, qveijaris, qveqiravnobis, 
Txovebisa da lizingis xelSekrulebebis namdvilobisaTvis aucilebelia maTi 
sajaro reestrSi registracia. aRniSnuli xelSekrulebebis notarialurad 
damowmeba an dadastureba ar aris saWiro, Tu Sesabamisi garigebis monawile 
mxareebi sajaro reestrSi uflebamosili piris (saregistracio ganacxadis 
mimRebis) TandaswrebiT moaweren xels.166 aseT SemTxvevaSi, uflebamosili 
piris (saregistracio gancxadebis mimRebis) TandaswrebiT garigebaze xelmow-
eris dros, uflebamosili piris mier xdeba mxolod garigebaze xelmomweri 
piris identifikacia da am ukanasknelis mier xelmoweris faqtis dadasture-

164 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 328-e muxli, gv. 104.
165 saqarTvelos sakanonmdeblo macne, №820-Iis, 2008 wlis 19 dekemberi.
166 Sead., saqarTvelos sakanonmdeblo macne, saqarTvelos iusticiis ministris brZaneba 
№ 4, 2010 wlis 15 ianvari, sajaro reestris Sesaxeb instruqciis damtkicebis Taobaze, 
muxli me-19 da misi momdevno muxlebi.
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ba. aRniSnuli ar gulisxmobs garigebis Sinaarsis moqmed kanonmdeblobas-
Tan Sesabamisobisa da mxareTa mier nebis gamoxatvis namdvilobis dadgenas an 
sxva garemoebis Semowmebas. garigebaze xelmoweris faqts uflebamosili piri 
adasturebs samsaxurebrivi StampiT. garigebis teqstze aisaxeba samsaxure-
brivi Stampis ori anabeWdi. Stampis erTi anabeWdi ise unda aisaxos garigebis 
teqstze, rom anabeWdis nawilebi erTdroulad asaxuli iyos garigebis te-
qstis yvela gverdze, xolo meore _ garigebis bolo gverdze, romelzec 
aRiniSneba xelmoweris faqtis dadasturebis TariRi, teqstis gverdebis ra-
odenoba da uflebamosili piris xelmowera.167 am SemTxvevaSi, maregistri-
rebeli organo, praqtikulad, notariusis alternativas warmoadgens, rac 
mxareTaTvis xarjebisa da drois ekonomiis mizniT SesaZloa, misaRebi iyos. 
Tu mxareebisTvis mniSvnelovania ara mxolod xelSekrulebis xelmomwerTa 
mier xelmoweris dadastureba, aramed xelSekrulebis Sinaarsis moqmed kanon-
mdeblobasTan Sesabamisobis, mxareTa mier nebis gamoxatvis namdvilobis an 
sxva garemoebis Semowmebac, maT, SesaZloa, xelSekrulebis sanotaro wesiT 
damowmebas mianiWon upiratesoba.168 

b.b. martivi werilobiTi forma
saqarTvelos samoqalaqo kodeqsiT gaTvaliswinebul mTel rig xelSek-

rulebaTa namdvilobisaTvis kanoni iTxovs martivi werilobiTi formis dac-
vas. amis magaliTebia:

_ ganvadebiT nasyidobis xelSekruleba (506);
_ frenSaizingis xelSekruleba (611);
_ sakuTrebis mindobis xelSekruleba (727);
_ Suamavloba sesxebisas (752);
_ Tavdebobis xelSekruleba (891);
_ samisdRemSio rCenis xelSekruleba (942) da xelSekrulebis sxva tipebi.

mniSvnelovania, rom martivi werilobiTi formis winapiroba mxareebma 
gaiTvaliswinon, raTa Tavidan airidon xelSekrulebis namdvilobaze dava 
formis naklis safuZvliT. 

g. mxareebis mier gansazRvruli xelSekrulebis formebi
xelSekrulebis Tavisuflebis principis safuZvelze mxareebsac SeuZli-

aT maT Soris gaformebuli xelSekrulebisaTvis gansazRvron werilobiTi 

167 Sead., saqarTvelos sakanonmdeblo macne, saqarTvelos iusticiis ministris brZaneba 
№ 4, 2010 wlis 15 ianvari, sajaro reestris Sesaxeb instruqciis damtkicebis Taobaze, 
muxli 22-e.
168 xelSekrulebaTa sanotaro wesiT dadasturebasa da damowmebas Soris arsebuli samar-
Tlebrivi gansxvavebebisa da saqarTvelos kanonmdeblobaSi arsebuli samarTlebrivi md-
gomareobis Taobaze ix.: Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 345; 
saqarTvelos kanoni `notariatis Sesaxeb,~ 38 I a da 38 I muxlebi, saqarTvelos sakanonmde-
blo macne, № 2283-Iis, 2009 wlis 4 dekemberi. 
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forma (328). Tu mxareebi TavianTi SeTanxmebiT gansazRvraven xelSekrulebis 
formas, aseT SemTxvevaSi, xelSekruleba, kanoniT gansazRvruli formasaval-
debulo xelSekrulebebis msgavsad, mxolod maSin Sedis ZalaSi, rodesac 
gansazRvruli formis moTxovnebi iqneba Sesrulebuli. 

praqtikaSi miRebulia, rodesac mxareebi ara mxolod xelSekrulebis wer-
ilobiT formaze, aramed masSi garkveuli cvlilebebis werilobiTi formiT 
Setanis Taobazec Tanxmdebian. 

magaliTi: 
muxli 11. xelSekrulebaSi cvlilebebis Setana

11.1. winamdebare xelSekrulebis nebismier sakiTxTan dakavSirebiT nebi-
smieri saxis cvlileba unda gaformdes werilobiT, mxareTa mier ormxrivi 
xelis moweris gziT da xelSekrulebas unda daerTos damatebis saxiT.

11.2. winamdebare xelSekrulebis 11.1. muxlis Sesabamisad gaformebuli 
damateba warmoadgens winamdebare xelSekrulebis ganuyofel nawils da igive 
iuridiuli Zala aqvs, rac Tavad am xelSekrulebas.

11.3. winamdebare xelSekrulebis 11.1. muxliT gansazRvrul moTxovnaTa 
daucvelad gaformebuli xelSekrulebis nebismieri cvlileba ar CaiTvleba 
iuridiuli Zalis mqoned.

11.4. mxareebi aseve werilobiTi formiT gaformebuli SeTanxmebis gziT 
unda SeTanxmdnen winamdebare xelSekrulebis 11.1. muxliT dadgenili wesis 
Secvlis an gauqmebis Taobaze.

praqtikaSi xSiria SemTxvevebi, rodesac mxareebi zemoT moyvanili magali-
Tis msgavs pirobebze SeTanxmdebian da Sesabamis formasac daudgenen erTma-
neTs xelSekrulebiT, magram droTa ganmavlobaSi amkvidreben urTierTobis 
gansxvavebul wesebs. wesebs, romelic formalurad arRvevs mxareTa SeTanxme-
bas xelSekrulebaSi cvlilebebis Setanis formasTan dakavSirebiT. amas orive 
mxare konkludenturi moqmedebiT praqtikulad eTanxmeba da ormxrivi Ses-
rulebis gziT agrZelebs saxelSekrulebo urTierTobas Secvlil formatSi. 
Tu mxareebs Soris garkveul sakiTxTan dakavSirebiT dava warmoiSoba, maT 
SesaZloa yuradReba miapyron xelSekrulebiT gansazRvruli formis daucv-
elobis sakiTxs, Tumca xSirad uSedegod. aseT SemTxvevebSi, mxareTa ormxrivi 
Sesruleba SesaZloa Sefasdes mxareTa SeTanxmebiT garkveuli valdebulebis 
dadgenad, mis Sesrulebad da Sesabamisi Sesrulebis miRebad. kerZod, 361-e 
muxlis Tanaxmad (valdebulebis arsebobis prezumfcia), yoveli Sesruleba 
gulisxmobs valdebulebis arsebobas.

msgavsi SemTxvevebis mosawesrigeblad saintereso regulirebas Seicavs 
gaerTianebuli erebis organizaciis mier 1980 wels miRebuli konvencia saqon-
lis saerTaSoriso yidva-gayidvis xelSekrulebaTa Sesaxeb (venis nasyidobis 
konvencia).169 konvenciis 29 II muxlis Tanaxmad, „werilobiTi xelSekruleba, 

169 saqarTveloSi ZalaSia saqarTvelos parlamentis №407 dadgenilebiT, 03.02.1994.
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romelic Seicavs debulebas, rom misi nebismieri Secvla an Sewyveta mxareebma 
ganaxorcielon werilobiTi formiT, ar SeiZleba Seicvalos an Sewydes raime 
sxva formiT. mxaris qmedebam SeiZleba gamoricxos misTvis SesaZlebloba, 
rom apelireba moaxdinos aRniSnul debulebaze, Tu meore mxare Tavis moq-
medebebSi eyrdnoboda mxaris aseT qmedebas~. 

Tanamedrove praqtikaSi gavrcelebulia e.w. eleqtronuli xelSekrule-
bebis dadeba.170 mxareebi sxvadasxva eleqtronuli vaWrobis saSualebebiT171 
yoveldRiurad deben xelSekrulebebs. aRniSnuli formiT dadebuli xelSek-
ruleba Sefasebulia rogorc martivi werilobiTi formiT dadebul xelSek-
rulebasTan gaTanabrebuli xelSekruleba.172 am kuTxiT saintereso sakanon-
mdeblo aqts warmoadgens saqarTvelos kanoni eleqtronuli xelmowerebisa 
da eleqtronuli dokumentebis Sesaxeb.173 aRniSnuli kanoni gansazRvravs 
eleqtronuli dokumentbrunvis sistemisa da masSi eleqtronuli xelmoweris 
gamoyenebis samarTlebriv safuZvlebs (1 I muxli).

d. xelSekrulebis formis daucvelobiT gamowveuli samarTlebrivi Sede-
gebi

iqidan gamomdinare, rom saqarTvelos samoqalaqo kodeqsis zogadi 
nawilis debulebebi saxelSekrulebo samarTlebriv urTierTobebzec vr-
celdeba, xelSekrulebis formasTan dakavSirebul sakiTxebze msjelobisas, 
mniSvnelovania 59-e muxli. aRniSnuli muxlis I nawilis Tanaxmad, „baTilia 
kanoniT an xelSekrulebiT gaTvaliswinebuli aucilebeli formis daucve-
lad dadebuli garigeba, aseve nebarTvis gareSe dadebuli garigeba, Tu am 
garigebisTvis saWiroa nebarTva~. zogadad, xelSekrulebis formisTvis mini-
Webuli didi mniSvnelobidan gamomdinare, formis daucvelobis Sedegi _ 
xelSekrulebis baTiloba _ SeiZleba ganpirobebuli iyos rogorc martivi, 
aseve rTuli werilobiTi formis darRveviT.174 aRniSnul normas imperatiuli 
xasiaTi aqvs. amitom, mxareebs misgan gadaxveva, rogorc wesi, ar SeuZliaT.175 
arsebobs SemTxvevebi, rodesac faqtobrivi SesrulebiT swordeba formis is 
nakli, romelic garigebis dadebisas mxareebma ver gaiTvaliswines.176 magali-

170 Sead., zambaxiZe, eleqtronuli vaWrobis samarTlebrivi reglamentaciis safuZvlebi 
(problemebi da perspeqtivebi), qarTuli samarTlis mimoxilva 8/2005-1/2, 108-138; Wantu-
ria, samoqalaqo samarTlis zogadi nawili, 2011, gv. 348.
171 magaliTad: http://www.amazon.com/; http://www.ebay.com/ da sxva „online-shopping~ internet-
gverdebi.
172 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 348.
173 saqarTvelos sakanonmdeblo macne, №5927-Is, .2008 wlis 14 marti. 
174 Sead., Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 348; zoiZe, Wanturia/
axvlediani/zoiZe/jorbenaZe (red.), saqarTvelos samoqalaqo kodeqsis komentari, wigni 
pirveli, 2002, 59 I muxli, gv. 193.
175 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 348.
176 Sead., Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 348; Medicus/Lorenz, 
Schuldrecht I, Allgemeiner Teil, 19. Aufl. 2010, 49, 50.
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Tad, mxareebma moZravi nivTis ganvadebiT nasyidobis xelSekruleba dades 
zepirad, magram SeTanxmebuli pirobebi a) naRdi gadaxdis odenobasTan, b) 
nawil-nawil gadasaxadi Tanxis odenobasa da gadaxdis drosTan da g) wli-
uri procentis odenobasTan dakavSirebuli yvela SeTanxmeba zedmiwevniT 
Seasrules. aseT SemTxvevaSi, ganvadebiT nasyidobis xelSekrulebisadmi 
dadgenili werilobiTi formis moTxovnis daucvelobam ar unda gamoiwvios 
xelSekrulebis baTiloba. am SemTxvevaSi faqtobrivma Sesrulebam gamoaswora 
formis nakli. 

 aRniSnuli principis SeuzRudavad gamoyeneba ar aris gamarTlebuli177. 
dadgenili formis daucvelad dadebuli garigebis Sesruleba yovelTvis ar 
iwvevs formis naklis gamosworebas. aRniSnuli principis ganzogadebam Sesa-
Zloa, formis arsi da funqcia daakninos da saxelSekrulebo urTierTobaTa 
stabiluroba Seasustos. amitom, arsebobs mosazreba, rom faqtobrivi Ses-
ruleba formis naklis gamomsworebel saSualebad maSin unda iqnes ganxi-
luli, rodesac aRniSnulis Sesaxeb Tavad kanoni miuTiTebs an urTierTobis 
xasiaTidan gamomdinare, safrTxe ar eqmneba saxelSekrulebo urTierTobaTa 
stabilurobas.178 

aRniSnuli principis SezRudul gamoyenebaze SeiZleba fiqri rTuli wer-
ilobiTi formiT gaTvaliswinebul uZrav qonebasTan dakavSirebuli xelSek-
rulebis dadebisas.

e. xelSekrulebis struqtura
yoveli tipis xelSekruleba individualuri xasiaTisaa. Sesabamisad, yovel 

calkeul xelSekrulebas SeiZleba gansxvavebuli struqtura hqondes. magram, 
arsebobs debulebebi, romlebic, met-naklebi saxesxvaobebiT, xelSekrule-
baTa umravlesobaSi gvxvdeba. qvemoT moyvanilia xelSekrulebiT gaTval-
iswinebul sakiTxTa struqturis magaliTebi:

magaliTi:
xelSekrulebis struqtura

1. mxareebi, TariRi, adgili;
2. preambula;
3. ganmartebebi, definiciebi;
4. xelSekrulebis sagani;
5. mxareTa uflebebi da valdebulebebi;
6. mxareTa pasuxismgeblobebi;
7. xelSekrulebis fasi, gadaxdis pirobebi da vadebi;

177 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), samoqalaqo samarT-
lis zogadi nawili, wigni mesame, 2011, 389-e muxli, gv. 348-349.
178 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), samoqalaqo samarT-
lis zogadi nawili, wigni mesame, 2011, 389-e muxli, gv.349.
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8. forsmaJori;
9. konfidencialuroba;
10. mxareTa garantiebi/gancxadebebi;
11. davaTa gadawyveta (gansakuTrebiT saerTaSoriso kerZo samarTlebriv 

urTierTobebSi);
12. gamosayenebeli samarTali (saerTaSoriso kerZosamarTlebriv garige-

bebSi);
13. damatebiTi/gardamavali debulebebi;
14. mxareTa iuridiuli da faqtobrivi misamarTi, sabanko rekvizitebi, 

xelmowerebi.

uZravi qonebis nasyidobis xelSekrulebis 
struqtura

1. mxareebi, TariRi, adgili;
2. preambula;
3. ganmartebebi, definiciebi;
4. xelSekrulebis sagani;
5. gamyidvelis sakuTrebis ufleba qonebaze (unaklo ufleba);
6. sakuTrebis uflebis gadacema qonebaze;
7. qonebis mflobelobaSi gadacema;
8. uflebrivi da nivTobrivi nakli;
9. qonebis gayidvasTan dakavSirebuli xarjebi;
10. mxareTa uflebebi da valdebulebebi;
11. mxareTa pasuxismgeblobebi;
12. nasyidobis fasi, gadaxdis pirobebi da vadebi;
13. forsmaJori;
14. konfidencialuroba;
15. mxareTa garantiebi/gancxadebebi;
16. davaTa gadawyveta (gansakuTrebiT saerTaSoriso kerZo samarTlebriv 

urTierTobebSi);
17. gamosayenebeli samarTali (saerTaSoriso kerZosamarTlebriv garige-

bebSi)
18. damatebiTi/gardamavali debulebebi;
19. mxareTa iuridiuli da faqtobrivi misamarTi, sabanko rekvizitebi, 

xelmowera.

aRniSnuli struqturebi ar SeiZleba CaiTvalos yvela xelSekrulebisT-
vis gamosadeg variantad. maTi gamoyeneba saorientacio miznebisTvis ama Tu 
im xelSekrulebis momzadebis procesSi SesaZlebelia gamarTlebuli iyos.
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 3. xelSekrulebis saxeebi

saxelSekrulebo urTierTobis farglebSi wydeba xelSekrulebis mxareTa 
Soris arsebul moTxovnebTan dakavSirebuli sakiTxebi. rogorc ukve aRin-
iSna, am moTxovnebTan dakavSirebul sakiTxTa Sinaarss ganapirobebs viTa-
reba, roca erTi piri _ kreditori _ meore piris _ movalis _ mimarT SeiZens 
moTxovnis uflebas, anu uflebas, moiTxovos movalisagan raime moqmedebis 
Sesruleba an moqmedebisagan Tavis Sekaveba.179 amave dros, aRsaniSnavia, rom 
xelSekrulebis ara mxolod erT mxares, aramed erTi xelSekrulebis farg-
lebSi orive mxares SeiZleba erTmaneTis mimarT gaaCndeT moTxovnis ufle-
bebi.

magaliTi:
im SemTxvevaSi, Tu daTo da luka kompiuteris nasyidobis xelSekrulebas 

dadeben, maSin aRniSnuli xelSekrulebis ZaliT luka, rogorc gamyidveli, 
movalea gadasces daTos sakuTrebis ufleba kompiuterze, masTan dakavSire-
buli sabuTebi da miawodos kompiuteri, xolo daTo movalea gadauxados 
lukas, rogorc gamyidvels, SeTanxmebuli fasi da miiRos kompiuteri (Sead., 
477 I, II). amdenad, daTosa da lukas, rogorc erTi xelSekrulebis mxareebs, 
erTmaneTis mimarT warmoeSobaT Sesabamisi moTxovnis uflebebi.

aRniSnuli SemTxvevidan unda ganvasxvaoT iseTi garemoebebi, rodesac 
mdidari biZa _ nikolozi, Tavis disSvils _ ninos dahpirdeba, rom mas mo-
maval dabadebis dReze aCuqebda avtomanqana BMW Z3 models (aRniSnuli 
dapireba mxolod im SemTxvevaSi warmoSobs Cuqebis valdebulebas, Tu igi 
werilobiTi formiT aris dadebuli, Sead., 525 III). aseTi pirobebiT dadebuli 
Cuqebis xelSekrulebis safuZvelze mxolod erTi, calmxrivi valdebuleba 
warmoiSoba, kerZod, biZis valdebuleba, rom disSvils aCuqos Sepirebuli 
avtomanqana, xolo, meore mxriv, saxeze iqneba ninos moTxovnis ufleba.

aRniSnul magaliTebSi warmodgenili gansxvavebis mixedviT SeiZleba 
xelSekrulebis saxeebi daiyos calmxrivad mavaldebulebel da ormxrivad ma-
valdebulebel xelSekrulebebad.180

magaliTi:
daTos gaufuWda Tavisi personaluri kompiuteri maSin, rodesac mas 

iuridiul klinikaSi saSinao davalebis saxiT davalebuli hqonda iuridi-
uli klinikis klientisTvis ijaris xelSekrulebis momzadeba. davalebis Ses-
rulebaSi xeli rom ar SeSloda, man megobar lukas sTxova, misTvis cota 
xniT eTxovebina portatuli kompiuteri, romelic lukas erTi wlis win 
aCuqes dabadebis dReze. luka daeTanxma daTos da mas aTxova kompiuteri. 
megobrebs Soris miRweuli SeTanxmeba SeiZleba Sefasdes rogorc Txovebis 

179 Sead., 316 I.
180 Musielak, Grundkurs BGB. 12 Auflage, 2011, 46.
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xelSekrulebis dadeba. Txovebis xelSekrulebaSic orive mxares warmoeSoba 
valdebulebebi, Tumca ZiriTadi valdebulebis Semsrulebeli aris luka. mas, 
rogorc gamnaTxovrebels, evaleba, gadasces daTos, rogorc monaTxovres, 
kompiuteri droebiT usasyidlo sargeblobisTvis (Sead., 615). monaTxovris 
mxareze arsebuli valdebulebebis xasiaTi SedarebiT SezRudulia _ daTos 
evaleba gaiRos naTxovari kompiuteris movlisaTvis saWiro Cveulebrivi xar-
jebi da Txovebis xelSekrulebiT dadgenili vadis gasvlis Semdeg naTxovari 
nivTi ukan daabrunos (Sead., 620, 621 I).

am magaliTSi moyvanili samarTlebrivi urTierTobis mixedviT, xelSek-
rulebis saxeebi SeiZleba daiyos rogorc arasrulad ormxriv xelSekrule-
bebad da ormxriv (sinalagmatur) xelSekrulebebad. magaliTad, arasrulad 
ormxrivi SeiZleba ewodos Txovebis xelSekrulebas, romlis drosac mxolod 
erTi mxare _ gamnaTxovrebeli _ asrulebs xelSekrulebis Sinaarsis gansaz-
RvrisaTvis saWiro valdebulebas (xelSekrulebis Sesasruleblad saWiro 
ZiriTad valdebulebas). xolo sinalagmaturi ewodeba iseT xelSekrulebebs, 
rodesac orive mxare xelSekrulebis SinaarsisaTvis Tanabari mniSvnelobis 
mqone valdebulebebs asrulebs.181

magaliTi:
daTosa da lukas Soris arsebuli, zemoT moyvanili SemTxveva, im for-

miT rom ganviTarebuliyo, rom daTo lukas kompiuteriT sargeblobisaTvis 
garkveuli sazRauris (Tanxis) gadaxdas daTanxmeboda, SeTanxmeba SesaZloa 
Sefasebuliyo rogorc (kompiuteris) ijaris xelSekruleba. aseT SemTxveva-
Si, Tanxis gadaxdis valdebuleba daTos mxarezec qmnis arsebiTi xasiaTis 
valdebulebas. gansxvaveba mdgomareobs Txovebis usasyidlobasa da ijaris 
sasyidlianobaSi. Sesabamisad, ijaris xelSekruleba, gansxvavebiT aRwerili 
Txovebis xelSekrulebisagan, unda Sefasdes rogorc sinalagmaturi xelSek-
ruleba. sinalagmaturi xelSekrulebis mTavar ideas warmoadgens is, rom 
erTi mxare meore mxares Tanabar sapasuxo Sesrulebas sTavazobs. amdenad, 
TavianTi SinaarsiTa da daniSnulebiT, orive mxaris valdebulebas xelSek-
rulebisaTvis Tanabari mniSvneloba gaaCnia.

saxelSekrulebo samarTalSi moqmedebs principi _ pacta sunt servanda _ rom-
lis Tanaxmadac xelSekrulebiT nakisri valdebulebebi unda Sesruldes.182

qvemoT moyvanili sqemis meSveobiT SesaZloa gamartivdes xelSekrulebaTa 
sxvagvari saxeebis ukeT aRqma:

181 Musielak, Grundkurs BGB. 12. Aufl. 2011, 47.
182 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 317-e muxli, gv. 45.
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valdebulebiT samarTlebrivi xelSekrulebebi

    

 

calmxrivad mavaldebulebeli 
xelSekrulebebi

ormxrivad mavaldebulebeli 
xelSekrulebebi

      

 

arasrulad ormxrivi xelSek-
rulebebi

ormxrivi (sinalagmaturi) 
xelSekrulebebi

rogorc ukve aRiniSna, xelSekruleba warmoadgens ormxriv an mravalmxriv 
garigebas, romelic xorcieldeba mxareTa Tavisufali nebis gamovlenis 
safuZvelze da warmoSobs mis monawile mxareTaTvis183 uflebebsa da valdeb-
ulebebs. saqarTvelos samoqalaqo kodeqsi xelSekrulebas ganixilavs valde-
bulebis warmoSobis erT-erT safuZvlad. 

warmoSobis safuZvlis, masSi monawile pirTa raodenobisa da ufleba-mov-
aleobebis gadanawilebis mixedviT, xelSekruleba SeiZleba iyos calmxrivi, 
ormxrivi da mravalmxrivi. am klasifikaciaSi gasaTvaliswinebelia is gare-
moeba, rom xelSekrulebis calmxrivobis, ormxrivobisa da mravalmxrivobis 
gansazRvra damokidebulia imaze, Tu ris mixedviT fasdeba xelSekruleba _ 
warmoSobis safuZvlis Tu Sinaarsis mixedviT. 

xelSekruleba Sinaarsis mixedviT SeiZleba iyos calmxrivi, ormxrivi da 
mravalmxrivi. am SemTxvevaSi xelSekrulebis calmxrivoba, ormxrivoba an mra-
valmxrivoba ganisazRvreba mis monawile mxareTa Soris ufleba-movaleobebis 
gadanawilebis mixedviT. xelSekrulebaSi mxareTa uflebebi da valdebule-
bebi dgindeba xelSekrulebis SinaarsiT, romelic ukve gamovlenili, mxareTa 
nebis Tanxvedris garegnulad gamoxatuli Sedegia. 

rogorc ukve aRiniSna, Sinaarsis mixedviT xelSekrulebis calmxrivo-
ba, ormxrivoba da mravalmxrivoba ganisazRvreba mis monawile mxareTa So-
ris ufleba-movaleobebis gadanawilebis mixedviT. aRniSnuli ZiriTadad 
damokidebulia xelSekrulebis tipze. 

Sinaarsis mixedviT calmxrivi xelSekruleba xasiaTdeba im specifikiT, rom 
mis monawile mxareebs Soris uflebebi da valdebulebebi gadanawilebulia 
`araproporciulad~ _ erT mxares aqvs mxolod uflebebi, xolo meore mxares 
ki _ pirvelis uflebebis Sesabamisi valdebulebebi. calmxrivi xelSekrulebis 
magaliTad SegviZlia ganvixiloT Cuqebis xelSekruleba (524). Cuqebis xelSek-
rulebis mxareebi arian mCuqebeli da dasaCuqrebuli. mCuqebels aqvs mxolod 

183 xelSekrulebis monawile mxares `kontrahenti~ ewodeba.
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naCuqari nivTis dasaCuqrebulisaTvis gadacemis valdebuleba ise, rom ar 
gaaCnia amis sanacvlod mCuqeblisagan raime moqmedebis Sesrulebis an moq-
medebis Sesrulebisagan Tavis Sekavebis moTxovnis ufleba. Tavis mxriv, da-
saCuqrebuls aqvs Cuqebis sagnis misTvis gadacemis moTxovnis ufleba ise, 
rom ar gaaCnia mCuqeblis mimarT raime saxis valdebuleba, anu mCuqebelis 
mxareze aris mxolod valdebuleba, xolo dasaCuqrebuls gaaCnia mxolod 
moTxovnis ufleba. aseTi tipis xelSekruleba Sinaarsis mixedviT ganixile-
ba, rogorc calmxrivi xelSekruleba da misi calmxrivoba ganisazRvreba mis 
monawile mxareebze uflebebisa da movaleobebis gadanawilebis kuTxiT.

Sinaarsis mixedviT ormxrivi xelSekruleba warmoadgens iseT xelSekrule-
bas, sadac misi monawile mxareebi aRWurvilni arian uflebebiT da amavdrou-
lad akisriaT valdebulebebi xelSekrulebis monawile sxva mxaris/mxareebis 
winaSe. magaliTad SegviZlia moviyvanoT nasyidobis xelSekruleba (477). nasy-
idobis xelSekrulebis Sesabamisad, gamyidveli valdebulia gadasces myidv-
els sakuTrebis ufleba qonebaze, xolo myidveli valdebulia gadauxados 
gamyidvels SeTanxmebuli sazRauri. am SemTxvevaSi, xelSekrulebis monawile 
TiToeul mxares aqvs rogorc ufleba, aseve valdebuleba: gamyidvels aqvs 
ufleba moiTxovos myidvelisagan nasyidobis fasis gadaxda da valdebu-
lia gadasces mas sakuTrebis ufleba nasyidobis saganze. myidveli, Tavis 
mxriv, uflebamosilia mosTxovos gamyidvels nasyidobis saganze sakuTrebis 
uflebis misTvis gadacema da valdebulia gadauxados mas SeTanxmebuli saz-
Rauri. orive mxares erTmaneTis mimarT gaaCnia rogorc ufleba, aseve valde-
buleba, ris gamoc aseTi tipis xelSekrulebebi Sinaarsis mixedviT ganixileba 
ormxriv xelSekrulebebad.

Sinaarsis mixedviT mravalmxriv xelSekrulebad ganixileba xelSekruleba, 
sadac monawileobs orze meti subieqti erTmaneTis mimarT damoukidebeli 
uflebebiT an movaleobebiT. amasTan, ar aris aucilebeli, rom urTierTobis 
monawile yvela mxares erTmaneTis mimarT gaaCndes uflebebic da valdeb-
ulebebic, SesaZlebelia romelime subieqti aRWurvili iyos mxolod ufle-
biT an ekisrebodes mxolod valdebuleba.

upirobod mravalmxriv xelSekrulebad ar SeiZleba ganxilul iqnes iseTi 
tipis urTierTobebi, sadac saxezea pirTa simravle valdebulebebSi, anu Sem-
Txveva, rodesac erTze meti piri erToblivad aRWurvilia identuri moTxov-
nis uflebiT an erToblivad aqvT nakisri valdebuleba kontrahenti mxaris 
winaSe, ar SeiZleba ganvixiloT mravalmxriv xelSekrulebad. magaliTad, Tu 
samma pirma erTi pirisagan isesxa Tanxa, es xelSekruleba iqneba ormxrivi 
xasiaTis matarebeli, vinaidan arsebobs mxolod ormxrivi uflebebi da val-
debulebebi. Sinaarsis mixedviT xelSekrulebis mravalmxrivad kvalifikaci-
isaTvis ganmsazRvrelia ara xelSekrulebis monawile subieqtebis raodenoba, 
aramed is, Tu rogoraa gadanawilebuli mis monawile mxareebze ufleba-mova-
leobebi da arsebobs Tu ara orze meti damoukidebeli ufleba da Sesabamisi 
valdebuleba.
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mravalmxrivi xelSekrulebis nimuSad SeiZleba gamoyenebul iqnes Semdegi 
Sinaarsis xelSekruleba:

xelSekruleba momsaxurebaTa gawevis Taobaze

Tbilisi, saqarTvelo, XX aprili, 2011 w.

Sps `X,~ saidentifikacio nomeri: XXXXXX; 
s/s `Y,~ saidentifikacio nomeri: XXXXXX;
Sps `Z,~ saidentifikacio nomeri: XXXXXX; 
da 
s/s `F,~ saidentifikacio nomeri: XXXXXX;

vdebT winamdebare xelSekrulebas Semdegze:

muxli 1. xelSekrulebis sagani
Sps ̀ X~ uzrunvelyofs xelSekrulebis me-5 muxliT gaTvaliswinebuli sag-

zao magistralis aRdgeniTi samuSaoebis ganxorcielebas.
winamdebare xelSekrulebis 1.1. muxliT gaTvaliswinebuli aRdgeniTi 

samuSaoebis Casatareblad investirebuli 1 milioni laris kompensacias wi-
namdebare xelSekrulebis dadebidan 10 TveSi uzrunvelyofs s/s `Y~.

s/s „Y~ iRebs valdebulebas Sps `Z~-is an/da s/s `F~-is mier werilobiT 
gansazRvruli qvekontraqtoris meSveobiT moaxdinos Sps „X“-is sasargeblod 
winamdebare xelSekrulebis me-3 muxliT gaTvaliswinebuli produqciis Se-
sabamis vadebSi 1.1. muxlis Sesabamisad aRdgenili magistralis gavliT miwo-
deba.

Sps `X“ s/s „Y“-sa da s/s „F~-s uwesebs winamdebare xelSekrulebis 1.1. 
muxliT gansazRvrul magistralze satvirTo manqanebis gavlis SeRavaTian 
tarifebs, winamdebare xelSekrulebaze TandarTuli № 5 danarTis Sesabam-
isad, romelic warmoadgens winamdebare xelSekrulebis ganuyofel nawils da 
gaaCnia igive iuridiuli Zala, rac Tavad winamdebare xelSekrulebas.

Sps „Z“ uzrunvelyofs winamdebare xelSekrulebis 1.1. muxliT gansaz-
Rvruli sagzao magistralis reabilitaciaSi Sesvlamde teqnikur Semowmebasa 
da Sesabamisi daskvnis Sps „X“-isTvis wardgenas ara ugvianes aRdgeniTi sa-
muSaoebis dasrulebisa da winamdebare xelSekrulebis 1.2. muxliT gaTval-
iswinebuli Sesabamisi kompensaciis gawevidan ara ugvianes 12 Tvisa.

winamdebare xelSekrulebis yoveli mxare valdebulia, erTmaneTis mimarT 
nakisri valdebulebebi Seasrulon winamdebare xelSekrulebiT gaTval-
iswinebuli pirobebis Sesabamisad, Sesabamisi rigiTobiT da erTian konte-
qstSi imgvarad, rom jerovnad moxdes mTlianad winamdebare xelSekrulebis 
Sesruleba.

winamdebare xelSekrulebis erTi mxaris mier nakisri romelime valdeb-
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ulebis Sesruleba ar CaiTvleba Sesrulebad Tu winamdebare xelSekrulebis 
1.6. muxlis Sesabamisad ar aris uzrunvelyofili mTliani xelSekrulebis 
Sesrulebis miznebisaTvis Sesabamisi pirobebis dacva.

winamdebare xelSekrulebis TiToeul mxares gaaCnia yvela sxva danar-
Ceni mxaris mimarT, winamdebare xelSekrulebiT gaTvaliswinebuli valdeb-
ulebebis Sesrulebis valdebuleba, ganurCevlad imisa, Tu Sesrulebisa da 
valdebulebis xasiaTidan romeli mxare SeiZleba iqnes miCneuli uSualod 
Sesrulebis adresatad da mosargebled.

xelSekruleba warmoSobis safuZvlis mixedviT SeiZleba iyos mxolod or-
mxrivi an mravalmxrivi xasiaTis. warmoSobis safuZvelSi moiazreba xelSek-
rulebis monawile mxareTa raodenoba, ufro zustad ki is, Tu ramdeni subi-
eqtis mier aris gamovlenili neba, romelic mimarTulia xelSekrulebis 
dadebisaken. ramdenadac cnobilia, xelSekruleba warmoadgens garigebis nair-
saxeobas, xolo imisaTvis, rom garigeba dakvalificirdes xelSekrulebad, 
aucilebelia erTze meti Tanmxvedri nebis arseboba, xolo calmxrivi nebis 
gamovlena ar SeiZleba ganxilul iqnes xelSekrulebad. Sesabamisad, misi war-
moSobis safuZvlis mixedviT, xelSekruleba SeiZleba iyos mxolod ormxrivi 
an mravalmxrivi xasiaTis matarebeli.

zemoT moyvanil magaliTebs Tu ganvixilavT xelSekrulebis warmoSo-
bis safuZvlebis WrilSi, vnaxavT, rom warmoSobis safuZvlis mixedviT verc 
erTi xelSekruleba ver iqneba calmxrivi xasiaTis matarebeli, vinaidan misi 
warmoSobisaTvis aucilebelia xelSekrulebis monawile mxareTa SeTanxmeba, 
konsesusi xelSekrulebis yvela arsebiT pirobasTan dakavSirebiT. Cuqebis 
xelSekruleba namdvilia mxolod mCuqeblisa da dasaCuqrebulis Tanxmobis 
SemTxvevaSi, nasyidobis xelSekruleba namdvilia mxolod myidvelisa da gamy-
idvelis Tanxmobis SemTxvevaSi.

 

4. xelSekrulebis Tavisufleba

rogorc ukve aRiniSna,184 xelSekrulebis Tavisuflebis principi war-
moadgens mxareTa nebis kerZo avtonomiis specialur SemTxvevas.185 aRniSnuli 
principi uzrunvelyofili da daculia saqarTvelos konstituciiT.186 319 I 
muxlis Tanaxmad, „kerZo samarTlis subieqtebs SeuZliaT kanonis farglebSi 
Tavisuflad dadon xelSekrulebebi da gansazRvron am xelSekrulebaTa Si-

184 ix. qveTavi 2. 
185 Sead., Larenz/Wolf, AT, §34; Köhler, §8 Rn 1; Medicus, BGB AT, Rn 172, 472; Flume, FS Deutscher Ju-
ristentag, Bd. 1, 1960, 135. L
186 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samo-
qalaqo kodeqsis komentari, wigni mesame, 2001, 317-e muxli, gv. 45; saqarTvelos konsti-
tucia, muxli 21, 24.08.1995; Medicus/Lorenz, Schuldrecht I, Allgemeiner Teil. 19 Auflage, 2010, 34.



102

giorgi svanaZe

naarsi. maT SeuZliaT dadon iseTi xelSekrulebebic, romlebic kanoniT gaT-
valiswinebuli ar aris, magram ar ewinaaRmdegeba kanons~.

Tavis mxriv, xelSekrulebis Tavisuflebis cneba moicavs or ZiriTad 
princips:

 xelSekrulebis dadebis Tavisuflebas, romlis Tanaxmadac mxareebs Seu-
ZliaT Tavad gansazRvron Tu visTan dadeben xelSekrulebas;

xelSekrulebis Sinaarsis Tavisuflebas, romlis Tanaxmadac mxareebi Ta-
vad gansazRvraven sakuTriv xelSekrulebis Sinaarssac. Tavadve SeuZliaT 
mogvianebiT xelSekrulebis garkveuli muxlebi Secvalon an gaauqmon.187 

 orive principi asaxulia 319 I muxlSi. garda aRniSnuli principebisa, 
xelSekrulebis Tavisuflebis qveS aseve SeiZleba moiazrebodes Semdegi prin-
cipebi:

 xelSekrulebis tipis TavisuflebaSi igulisxmeba mxareTa ufleba, Tavad 
gansazRvron Tu ra tipis xelSekrulebas dadeben, e.i. Tavadve „moigonon~ 
maTi urTierTobebis, valdebulebebisa da uflebebis yvelaze ukeT amsax-
veli xelSekrulebis tipi. saqarTvelos samoqalaqo kodeqsis valdebulebi-
Ti samarTlis kerZo nawilSi gansazRvrulia xelSekrulebis tipebis farTo 
CamonaTvali, romelic TiTqmis yvela gavrcelebuli tipis xelSekrulebas 
Seicavs (477-992). miuxedavad amisa, mxareebi ar arian valdebulni, mxolod 
aRniSnuli CamonaTvaliT Semoifarglon. ufro metic, maSinac ki, rodesac mx-
areebi kanonmdeblobiT gaTvaliswinebuli xelSekrulebis tips airCeven, maT 
aqvT ufleba, kanonmdeblobiT gansazRvruli tipis xelSekrulebis calkeu-
li debulebebis Camoyalibebisas, gadauxvion kanonmdeblobiT dadgenil Si-
naarss.188 

formis Tavisufleba gulisxmobs, rom xelSekrulebebi, garda calkeuli 
gamonaklisisa, mxareTa Soris SeTanxmebuli formiT SeiZleba daidos _ weri-
lobiT an zepirad. saqarTvelos samoqalaqo kodeqsis valdebulebiTi samar-
Tlis kerZo nawili calkeuli xelSekrulebebis momwesrigebeli debulebe-
biT, zogjer, imperatiulad adgens winaswar gansazRvruli formebis dacvis 
valdebulebas.

xelSekrulebis Tavisuflebis principi mniSvnelovan funqcias da rols 
asrulebs sabazro ekonomikis pirobebSi. Tanamedrove ekonomikuri urT-
ierTobebi, sxva mniSvnelovan faqtorebTan erTad, moicavs monawileTa mier 
miRebul gadawyvetilebaTa erTobliobas, kerZod, Tu rogor iqcevian eko-
nomikuri urTierTobebis monawile individebi gadawyvetilebaTa miRebis 
saWiroebis SemTxvevaSi.189 swored Sesabamisi gadawyvetilebebis gamoxatvis 
erT-erT formas warmoadgens xelSekruleba. Sesabamisad, rac ufro farTo 

187 Sead., Kötz, Vertragsrecht, 2009, 1; Musielak, Grundkurs BGB, 12 Auflage, 2011, 48; Medicus/Lorenz, 
Schuldrecht I, Allgemeiner Teil. 19 Aufage, 2010, 32.
188 Sead., Kötz, Vertragsrecht, 2009, 10; Musielak, Grundkurs BGB, 12 Auflage, 2011, 48; Medicus/Lorenz, 
Schuldrecht I, Allgemeiner Teil. 19 Auflage, 2010, 32.
189 Kötz, Vertragsrecht, 2009, 10.
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iqneba xelSekrulebis dadebis farglebi, miT ufro meti saSualeba eqnebaT 
sabazro ekonomikis monawileebs, Tavisuflad dadon xelSekrulebebi. Sesa-
bamisad, SeiZleba gamoiyos xelSekrulebis Tavisuflebis Semdegi funqciebi:

 gamartivebis funqcia190 _ xelSekrulebis Tavisuflebis principi uzrun-
velyofs valdebulebiT-samarTlebrivi urTierTobebis da gansakuTrebiT 
saxelSekrulebo samarTlebrivi urTierTobebis formebis gamartivebas. 
aRniSnuli funqciis Sesrulebis umTavresi ganmapirobebelia xelSekrulebis 
formis Tavisuflebis principi, romelic amartivebs xelSekrulebaTa 
dadebis process. rogorc ukve aRniSnuli principis ganxilvisas aRiniSna, 
xelSekrulebaTa dadebis gamartivebuli procesi SeiZleba garkveulwilad 
Seferxdes xelSekrulebaTa calkeuli tipebisTvis kanonmdeblobiT dadge-
nili konkretuli formebis dacvis moTxovniT. magaliTad, xelSekrulebis 
notarialurad damowmebis valdebuleba an sxva formis saxelmwifo regis-
tracia (magaliTad, „sajaro reestris Sesaxeb~ saqarTvelos kanoniT gaTval-
iswinebuli valdebuleba calkeuli tipis xelSekrulebaTa sajaro reestrSi 
registraciis Taobaze (muxli me-11)) da a.S.

moqnilobis funqcia191 _ xelSekrulebis Tavisuflebis principi uzrunve-
lyofs mxareTa individualuri moTxovnebis dakmayofilebas. upirveles yov-
lisa, am kuTxiT aRsaniSnavia xelSekrulebis tipis Tavisuflebis principi. am 
principidan gamomdinare, mxareebs Tavad SeuZliaT gansazRvron maT urTier-
Tobaze yvelaze ukeT morgebuli xelSekrulebis tipi, miuxedavad imisa, ic-
nobs Tu ara aRniSnul tips saqarTvelos samoqalaqo kodeqsi. swored aRniS-
nuli SesaZleblobis arseboba ganapirobebs saxelSekrulebo urTierTobaTa 
moqnilobas.

5. xelSekrulebis Tavisuflebis SezRudva

erTi mxriv, xelSekrulebis Tavisuflebis principi sakmaod farTo gas-
aqans aZlevs saxelSekrulebo urTierTobebis monawileTa fantazias. meore 
mxriv, arsebobs Sesabamisi SemzRudveli danawesebic. xelSekrulebis Tavisu-
flebis principis borotad gamoyenebis Tavidan acilebisa da konstituciuri 
mniSvnelobis principebis dacvis mizniT, xelSekrulebis Tavisuflebis Sez-
Rudvis formebi arsebobs:192

a. kontrahirebis iZuleba
xelSekrulebis dadebis Tavisufleba aRar moqmedebs, rodesac sax-

ezea xelSekrulebis dadebis iZuleba, e. w. kontrahirebis iZuleba _ bazar-
ze dominanturi mdgomareobis mqone pirs evaleba, Tavisi nebis miuxedavad, 

190 Medicus/Lorenz, Schuldrecht I, Allgemeiner Teil. 19 Auflage, 2010, 33.
191 Medicus/Lorenz, Schuldrecht I, Allgemeiner Teil, 19 Auflage, 2010, 33.
192 Musielak, Grundkurs BGB, 12 Auflage, 2011, 48.
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dados xelSekruleba.193 im SemTxvevaSi, Tu sasicocxlo mniSvnelobis mqone 
moTxovnebis Sesasruleblad da dasakmayofileblad Sesabamisi xelSekrule-
bebis dadeba aris saWiro, maSin bazarze moqmedi is samarTalsubieqtebi, rom-
lebsac SeuZliaT aRniSnuli tipis saqonlis an/da momsaxurebis SeTavazeba 
da gaweva, bazarze valdebulni arian yvela Sesabamis potenciur momxmare-
belTan dadon xelSekrulebebi. msgavsi mniSvnelobis mqone xelSekrulebaTa 
ricxvs SeiZleba ganekuTvnebodes wylis, gazisa da eleqtroenergiis miwo-
debis Taobaze dadebuli xelSekrulebebi. kontrahirebis iZulebis principis 
klasikuri definicia xelSekrulebis dadebisa da Sinaarsis Tavisuflebas exmi-
aneba: „kontrahirebis iZuleba warmoadgens Sesabamisi samarTlebrivi wesrigis 
normis safuZvelze samarTalsubieqtisTvis, misi nebis gaTvaliswinebis gareSe 
da mosargeble piris [kontrahenti] interesebis Sesabamisad, dadgenil valde-
bulebas, dados Sesabamis mosargeblesTan gansazRvruli (...) Sinaarsis mqone 
xelSekruleba~.194 kontrahirebis iZuleba ar auqmebs xelSekrulebis Tavisu-
flebis princips, igi mxolod zRudavs aRniSnul princips da Tanamedrove 
samoqalaqo-samarTlebriv urTierTobebSi Cveulebriv movlenas warmoad-
gens.195

b. xelSekrulebis dadebis akrZalva
xelSekrulebis Tavisuflebis farglebi xelSekrulebis dadebis calkeul 

SemTxvevebSi akrZalvis gziTac ganisazRvreba. magaliTad, saqarTvelos Sromis 
kodeqsis Tanaxmad, `akrZalulia arasrulwlovanTan SromiTi xelSekrulebis 
dadeba saTamaSo biznesTan, Ramis gasarTob dawesebulebebTan, erotikuli 
da pornografiuli produqciis, farmacevtuli da toqsikuri nivTierebebis 
damzadebasTan, gadazidvasa da realizaciasTan dakavSirebuli samuSaoebis 
Sesasruleblad~ (Sead., saqarTvelos Sromis kodeqsis 4 IV muxli) an `akrZa-
lulia arasrulwlovanTan, aseve orsul an meZuZur qalTan SromiTi xelSek-
rulebis dadeba mZime, mavne da saSiSpirobebiani samuSaoebis Sesasruleblad~ 
(Sead., saqarTvelos Sromis kodeqsis 4 V muxli). agreTve aRsaniSnavia, rom 
xelSekrulebebi, romlebic msgavsi amkrZalavi xasiaTis danawesebis darRve-
viT aris dadebuli, 54-e muxlis Tanaxmad, CaiTvleba baTilad. 

g. imperatiuli normebi da xelSekrulebis Sinaarsis gansazRvris Tavisu-
flebis SezRudva

rogorc ukve aRiniSna, xelSekrulebis Tavisuflebis principis Sesabam-
isad, xelSekrulebis mxareebs SesaZlebloba aqvT, xelSekrulebis Sinaarsi 
TavianTi interesebidan gamomdinare Camoayalibon. aRniSnuli principis far-

193 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 319-e muxli, gv. 59.
194 Nipperdey, Kontrahierungszwang und diktierter Vertrag, 1920, 7.
195 Sead., zoiZe, evropuli kerZo samarTlis recefcia saqarTveloSi, 2005, gv. 287.
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glebi Sesabamisi imperatiuli xasiaTis normebiT izRudeba.196 imperatiuli 
normebi,197 rogorc wesi, zogadi bunebisaa da Tanabrad moqmedebs, ganurCev-
lad imisa, saqme exeba nasyidobis, momsaxurebis, nardobis, qiravnobisa Tu 
ijaris xelSekrulebidan warmoSobil urTierTobebs. 

imperatiuli xasiaTis normebi or ZiriTad mizans emsaxureba: upirveles 
yovlisa, maTze dayrdnobiT mxareTa mier gansazRvruli pirobebi SeiZle-
ba CaiTvalos iuridiuli Zalis armqoned, Tuki maTi Sinaarsi daweril an 
dauwerel samarTlebriv wesrigs ewinaaRmdegeba; garda amisa, imperatiuli 
normebi awesebs garkveul SezRudvebs da uzrunvelyofs, rom xelSekrulebis 
dadebis procesi kanonis moTxovnebis Sesabamisad warimarTos.198 

kanonis normis imperatiul xasiaTs xSir SemTxvevaSi erT-erTi mxaris in-
teresebis dacva ganapirobebs. aseT SemTxvevaSi, akrZalulia mxareTa SeTanx-
mebiT kanoniT dadgenili wesebisagan gadaxveva xelSekrulebis konkretuli 
mxaris sazianod. amdenad, mxolod xelSekrulebis erTi mxare ganixileba gan-
sakuTrebuli dacvis saWiroebis mqone mxared.199 magaliTad, 536 II muxliT 
calsaxad aris gansazRvruli, rom „sacxovrebeli sadgomis damqiraveblisT-
vis aSkarad saziano qiravnobis xelSekruleba baTilia~. Aam konteqstSi sayu-
radReboa 395 II muxlic, romlis Tanaxmad, „dauSvebelia mxareTa winaswari 
SeTanxmeba movalis mier ganzraxi moqmedebiT valdebulebis darRvevisas 
zianis anazRaurebisagan misi gaTavisuflebis Sesaxeb~.200 aRniSnul muxlTan 
dakavSirebiT mniSvnelovania 410-e muxlic, romlis mixedviT „valdebulebis 
darRvevis gamo zianis anazRaurebis moTxovnis uflebaze winaswar uaris Tqma 
daiSveba, Tu es gaTvaliswinebulia kanoniT an mxareTa SeTanxmebiT~.

zogjer Tavad normis miznidan gamomdinare dgindeba misi imperatiuli 
xasiaTi. normisTvis gverdiს avlas SeiZleba xels swored aRniSnuli normis 
mizani krZalavdes. magaliTis saxiT gamodgeba normebi, romlebic garkveuli 
saxis garigebebisaTvis iTvaliswinebs specialuri formis dacvas. magali-
Tad, 524 III muxlis Tanaxmad, „saCuqris dapireba warmoSobs Cuqebis valde-
bulebas mxolod maSin, Tu igi werilobiTi formiTaa dadebuli;~ 892 I mux-
lis Tanaxmad, „Tavdebobis namdvilobisaTvis saWiroa Tavdebis werilobiTi 
gancxadeba da TviT Tavdebobis dokumentSi (xelSekrulebaSi) Tavdebis pa-
suxismgeblobis raodenobrivad gansazRvruli maqsimaluri Tanxis miTiTeba;~ 
183-e muxlis Tanaxmad, „uZravi nivTis SesaZenad aucilebelia garigebis weri-

196 Sead., Kötz, Vertragsrecht, 2009, 17; Medicus/Lorenz, Schuldrecht I, Allgemeiner Teil. 19. Aufl. 2010, 
42; Musielak, Grundkurs BGB. 12 Auflage, 2011, 43; Wanturia, Wanturia/zoiZe/niniZe/Sengelia/
xecuriani (red.), saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, 2001, 319-e 
muxli, gv. 65.
197 normaTa saxeebTan dakavSirebiT ix. Wanturia, samoqalaqo samarTlis zogadi nawili, 
2011, gv. 49.
198 Sead., Kötz, Vertragsrecht, 2009, 17.
199 Sead., Medicus/Lorenz, Schuldrecht I, Allgemeiner Teil, 19 Auflage, 2010, 43.
200 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqa-
laqo kodeqsis komentari, wigni mesame, 2001, 319-e muxli, gv. 66.
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lobiTi formiT dadeba da SemZenze am garigebiT gansazRvruli sakuTrebis 
uflebis registracia sajaro reestrSi.~ magaliTad, SeiZleba gamodges 420-e 
muxlic, romlis mixedviTac, „sasamarTlos SeuZlia saqmis garemoebaTa gaT-
valiswinebiT Seamciros Seusabamod maRali pirgasamtexlo~. aRniSnuli norma 
imperatiulad gansazRvravs, rom aucilebelia mxareebi gonivruli odenobis 
pirgasamtexloze SeTanxmdnen. am normis imperatiuli xasiaTi manamde inarCu-
nebs Tavis Zalas, sanam pirgasamtexlos gadaxdevinebaze moTxovna xandazmu-
lad ar Sefasdeba.

d. saqarTvelos samoqalaqo kodeqsiT dadgenili xelSekrulebis Tavisu-
flebis principis SezRudvis sxva formebi

saqarTvelos samoqalaqo kodeqsiT dadgenilia xelSekrulebis Tavisu-
flebis principis SezRudvis ramdenime forma:201

d.a. xelSekrulebis namdvilobis damokidebuleba saxelmwifos nebarTvaze 
(319 III 3 )

calkeul SemTxvevebSi, SeiZleba sazogadoebis an pirovnebis arsebiTi in-
teresebis dacvisaTvis xelSekrulebis namdviloba damokidebuli gaxdes sax-
elmwifos mier Sesabamisi nebarTvis gacemaze. aseTi nebarTvis mopovebasTan 
dakavSirebiT ki Sesabamisi kanoniT dadgenili normebi unda iqnes gaTval-
iswinebuli. magaliTad, `licenziebisa da nebarTvebis Sesaxeb~ saqarTvelos 
kanonis202 1 I muxlis Tanaxmad, aRniSnuli kanoni „aregulirebs iseT orga-
nizaciul saqmianobas an qmedebas, romelic exeba pirTa ganusazRvrel wres, 
xasiaTdeba adamianis sicocxlisaTvis an janmrTelobisaTvis mometebuli 
safrTxiT, moicavs ganakuTrebiT mniSvnelovan saxelmwifo an sazogadoe-
briv interesebs an dakavSirebulia saxelmwifo resursebiT sargeblobasTan~. 
aRniSnuli kanoni CamoTvlis licenzirebas da nebarTvis gacemas daqvemde-
barebul saqmianobis saxeobebs. nebarTvis an licenziis ararsebobis SemTx-
vevaSi Sesabamis sferoSi gaformebuli xelSekrulebebis namdvilobac kiTxvis 
niSnis qveS dadgeba.

d.b. kontrahirebis iZuleba 319-e muxlis Sesabamisad
kontrahirebis iZulebas, rogorc zogadad aRiarebul princips, sakanon-

mdeblo doneze aregulirebs saqarTvelos samoqalaqo kodeqsi. kerZod, 
319 II muxlis Tanaxmad, bazarze dominirebuli mdgomareobis mqone xelSek-
rulebis erT-erT mxares, saqmianobis Sesabamis sferoSi, ekisreba xelSek-
rulebis dadebis valdebuleba da mas ar SeuZlia kontrahents usafuZvlod 
SesTavazos xelSekrulebis araTanabari pirobebi. 

201 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqa-
laqo kodeqsis komentari, wigni mesame, 2001, 319-e muxli, gv. 62.
202 saqarTvelos sakanonmdeblo macne, №1775-rs, 2005 wlis 24 ivnisi.
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magaliTi:
bunebrivi airis mimwodebeli kompania, romelsac qveyanaSi bunebrivi airis 

bazarze dominirebuli mdgomareoba ukavia, valdebulia, dados xelSekrule-
bebi potenciur momxmareblebTan. xelSekrulebis dadebis es valdebuleba 
aseve gulisxmobs, rom momxmareblebs usafuZvlod, araTanabari pirobebis 
Semcveli xelSekrulebebis gaformeba ar unda mouwios. aRniSnuli muxliT 
samarTlianobis principis dacva xdeba, raTa bazarze dominirebuli mdgomare-
obis mqone subieqtebma ver moaxerxon xelSekrulebebis pirobebis gansazRvra 
calmxrivad, mxolod sakuTari interesebis gaTvaliswinebiT. 319 III muxlis 
Tanaxmad, xelSekrulebis dadebis valdebuleba im pirebis sasargeblodac 
moqmedebs, romlebic arasamewarmeo miznebisaTvis an saarsebo moTxovnile-
baTa dasakmayofileblad iZenen an sargebloben qonebiTa da momsaxurebiT, 
Tuki xelSekrulebis meore mxare moqmedebs Tavisi samewarmeo saqmianobis 
farglebSi. aRniSnul muxls aqvs sagamonakliso wesi. Tavisi samewarmeo saqmi-
anobis sferoSi moqmed pirs SeuZlia calkeul SemTxvevaSi Sesabamisi dasab-
uTebiT uari uTxras CamoTvlil subieqtebs xelSekrulebis dadebaze. mas 
dausabuTebeli uaris Tqmis ufleba ar aqvs. Tu ra CaiTvleba dasabuTebad 
da dausabuTeblad, yoveli individualuri SemTxvevis Sefasebis sakiTxia.203 
magaliTad, avtosaburavebis sferoSi didi xnis ganmavlobaSi moRvawe kompa-
niam SeiZleba potenciur myidvels uari uTxras axlad miRebuli saburavebis 
miyidvaze im dasabuTebis moSveliebiT, rom Sesabamisi saeqsperto Semowmebis 
Sedegad kompaniam daadgina, rom aRniSnuli saburavebi wundebulia da misi 
daniSnulebisamebr gamoyeneba safrTxes Seicavs.

6. xelSekrulebis dadeba

rogorc wesi, xelSekruleba warmoadgens minimum ori mxaris nebaTa Tanx-
vedris (konsesuss) logikur Sedegs.204 Sesabamisad, xelSekruleba dadebulad 
iTvleba, Tu mxareebi urTierTmboWav SeTanxmebas miaRweven da erTmaneTis 
winaSe ikisreben garkveul valdebulebebs da erTmaneTis mimarT SeiZenen 
garkveuli moTxovnis uflebebs.205 aRniSnuli saxelSekrulebo konsesusi mi-
iRweva erTi mxaris mier meore mxarisaTvis xelSekrulebis dadebis SeTava-
zebiT da SeTavazebaze Tanxmobis miRebiT; Teoriulad, aRniSnul SemTxvevaSi 
mizanSewonilia e.w. ofertisa (xelSekrulebis dadebis Sesaxeb winadadebis)206 
da aqceptis (xelSekrulebis dadebis Sesaxeb winadadebis miRebis) gamoyofa. 

203 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqa-
laqo kodeqsis komentari, wigni mesame, 2001, 319-e muxli, gv. 65.
204 Brox/Walker, Allgemeiner Teil des BGB, 35. Auflage, 2011, 81.
205 Kötz, Vertragsrecht, 2009, 37.
206 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqa-
laqo kodeqsis komentari, wigni mesame, 2001, 327-e muxli, gv. 92.



108

giorgi svanaZe

rogorc wesi, oferti imdenad naTlad da moculobiTad unda iyos gansaz-
Rvruli, rom xelSekrulebis dasadebad mxolod ubralo TanxmobaRa iyos 
sakmarisi. aRniSnuli Tanxmoba iTvleba aqceptad da xelSekruleba _ dade-
bulad.207 ofertisa da aqceptis gamorCeva garkveuli saxis xelSekrulebaTa 
dadebis procesSi, zogjer, sakmaod rTulia. maSinac ki, roca xelSekrulebis 
dadebaSi eWvis Setanis safuZveli ar arsebobs.208

magaliTi:
luka eubneba ratis: „Sens Mercedes S-Class-Si mzad var gadagixado 20000 

lari“. rati pasuxobs: „am manqanas 30000 larze naklebad veraviTar SemTx-
vevaSi ver mogcem.“ amaze Tavis mxriv luka pasuxobs: „28000 lars mogcem, Tu 
manqanaSi mTel audioaparaturas damitoveb.“ rati pasuxobs: „29000 lari.“ 
Semdeg luka eubneba ratis: „kargi, magram im pirobiT, rom am manqanas xvalve 
momcem.“ rati pasuxobs: „misaRebia, Tumca mxolod gadaxdis sanacvlod.“ 
luka ratis Semdegi sityvebiT emSvidobeba: „maSin, xval gelodebi 4 saaTze.“

sakiTxavia aseT SemTxvevaSi vin gaakeTa oferti da vin aqcepti da saer-
Tod Tu daido xelSekruleba da ra SinaarsiT? cxadia, rom mxareTa Soris 
ganviTarebuli aRniSnuli urTierTobidan aSkarad Cans, rom maT amoZravebT 
saxelSekrulebo urTierTobaSi erTmaneTTan Sesvlis survili. romeli nebis 
gamovlena ra samarTlebrivi Sedegis momtania da saerTod, daido Tu ara 
mxareebs Soris saboloo jamSi molaparakebis sagnad qceuli avtomanqanis 
nasyidobis xelSekruleba, sadavoa. mxareTa TiToeuli qmedeba saWiroebs 
ganmartebas. mxolod am gziT SeiZleba Sesabamisi pasuxebis moZieba.

a. winasaxelSekrulebo molaparakebebi 
xSirad xelSekrulebis gaformebamde organizebuli winasaxelSekrule-

bo molaparakebebi didxans grZeldeba, gansakuTrebiT _ kompleqsuri xasi-
aTis xelSekrulebebis dadebisas. SesaZloa winasaxelSekrulebo molapara-
kebebma kvirebi da Tveebi gastanos, magram misi xelSekrulebaSi gadazrda 
mainc gaWirdes. cxadia, gaWianurebuli winasaxelSekrulebo mosamzadebeli 
periodis ganmavlobaSi molaparakebebis mxareebs erTmaneTis mimarT uCnde-
baT gonivruli ndoba. maT warmoeSobaT imis molodinic, rom meore mxaris 
mier gaweuli xarji da daxarjuli dro dakavSirebulia mis ganzraxvasTan, 
saboloo jamSi, gaaformos Sesabamisi xelSekruleba. faqtobrivi garemoebe-
biT, zogjer aSkara xdeba, rom winasaxelSekrulebo molaparakebaSi CarTuli 
erTi mxaris qmedebebi meore mxares uqmnida imis gonivrul molodins, rom 
mxareTa Soris xelSekruleba daideboda. am molodinze dayrdnobiT, meore 
mxare garkveul nabijebs dgamda da Sesabamis xarjsac wevda. aseTi viTareba ki 
SeiZleba mxareTa Soris warmoSobil valdebulebiT-samarTlebriv urTier-
Tobad Sefasdes. Sesabamisad, 316-e muxliT gaTvaliswinebuli valdebulebebi 

207 Musielak, Grundkurs BGB, 12. Aufl. 2011, 49.
208 Sead., Lando/Beale, Principles of European Contract Law, 2000, 187, 188.
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mxareebs SeiZleba xelSekrulebis momzadebis safuZvelzec warmoeSvaT (Sead., 
317 II). swavleba winasaxelSekrulebo urTierTobaTa mboWavi xasiaTis Taobaze 
saTaves iRebs 1861 wlidan culpa in contraendo-s saxelwodebiT.209 

aRniSnul molaparakebebs SeiZleba damatebiTi datvirTvac mieniWos. ker-
Zod, im SemTxvevaSi, Tu molaparakebebis Sedegad210 mxareebi dadeben xelSek-
rulebas, SemdgomSi ki, maT Soris xelSekrulebasTan dakavSirebiT, dava war-
moiSoba, winasaxelSekrulebo urTierTobisas warmoebuli molaparakebebi da 
korespondencia SeiZleba gamoyenebul iqnes xelSekrulebis ganmartebisTvis. 
xelSekrulebis ganmartebisTvis mxareTa molaparakebebisas gacvlili in-
formaciis gamoyenebasTan dakavSirebiT sainteresoa ramdenime praqtikuli 
sakiTxis ganxilva.

b. xelSekrulebis preambulaSi Sesabamisi daTqmis gakeTeba
mxareebs SeuZliaT miuTiTon konkretul korespondenciasa Tu SeTanxme-

baze xelSekrulebis preambulaSi. es xerxi gasaTvaliswinebelia Tuki mxareebs 
Soris winasaxelSekrulebo molaparakebebisas miRweuli zepiri an werilobi-
Ti SeTanxmebebi da mimowera mniSvnelovania saxelSekrulebo urTierTobebis 
miznebisaTvis. xelSekrulebis preambula mocemulia xelSekrulebis dasawy-
isSi, xelSekrulebis mxareTa da xelSekrulebis sagnis ganmsazRvrel debule-
bebs Soris. preambulasTan mimarTebiT moqmedebs formis Tavisuflebis prin-
cipi. Sesabamisad, mxareebs SeuZliaT misi nebismieri formiT Camoyalibeba, 
magaliTad, faqtebis zogadi, TxrobiTi formiT gadmocemis an konkretuli 
faqtebis cal-calke dasaxelebis gziT.

magaliTi:
ori samewarmeo sazogadoeba _ Sps „uZrav-moZrav qonebasa“ da ss „makler-

Ta jgufs“ Soris warmoebuli xangrZlivi winasaxelSekrulebo molaparake-
bebis Semdeg mxareebma SeZles Tbilisis centrSi ganlagebuli 5-sarTuliani 
Senoba-nagebobis nasyidobis xelSekrulebis gaformeba. winasaxelSekrulebo 
molaparakebebisas gamoirkva, rom Sps „uZrav-moZrav qonebas“ (myidveli) gan-
zraxuli hqonda aRniSnuli Senoba-nagebobis SeZena sastumro biznesis sawar-
moeblad. Sps „maklerTa jgufi“ (gamyidveli) ki obieqtis gayidvas mxolod 
im SemTxvevaSi gadawyvetda, Tu myidveli mas gamoiyenebda sastumro bizne-
sis wasamarTad, msoflios saukeTeso xuTeulSi Semaval sastumroTa qselis 
brendis qveS. Tu mxareTaTvis aRniSnuli garemoebebi xelSekrulebis dadebis 
Semdegac inarCunebs mniSvnelobas, maTi konstantacia SesaZlebelia preambu-
laSi Semdegi formiT: 

209 Sead., R. von Ihering, Culpa in contrahendo, Jahrbuch für Dogmatik 4 (1861), 1; Wanturia, samoqa-
laqo samarTlis zogadi nawili, 2011, gv. 75; vaSakiZe, samoqalaqo kodeqsis garTulebul 
valdebulebaTa sistema, 2010, gv. 81-93.
210 upiratesad gamoixateba werilobiT korespondenciebsa da winare werilobiT SeTanx-
mebebSi.
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muxli 1. preambula
1.1. imis gaTvaliswinebiT, rom winamdebare xelSekrulebis Tanaxmad „my-

idvelis“ mier winamdebare xelSekrulebiT gaTvaliswinebul qonebaze sa-
kuTrebis uflebis SeZenis erTaderTi mizania am qonebis sastumro biznebi-
saTvis gamoyeneba;

1.2. imis gaTvaliswinebiT, rom „gamyidvelis“ mier winamdebare xelSek-
rulebis dadebis erTaderTi mizania, rom winamdebare xelSekrulebiT gaTval-
iswinebuli qoneba iqces msoflios xuTeulSi Semavali sastumroTa qselebis 
erT-erTi brendis sastumrod, ris Sesaxebac „myidvelis“ Tanxmobac arsebobs

1.3. ormxrivi molaparakebis safuZvelze da yovelive zemoaRniSnulis 
gaTvaliswinebiT, mxareebi adgenen winamdebare xelSekrulebas uZravi qonebis 
(„qonebis“) nasyidobis xelSekrulebas („xelSekruleba“) Semdegze:

 
muxli 2. xelSekrulebis sagani…... 

g. winare urTierTobebis gamomricxavi daTqmebi („Merger Clause“211, „Parol Evi-
dence Rule“212) 

xelSekrulebis mxareebs Soris SesaZloa marTlac Sedga xangrZlivi mo-
laparakebebi da mimowera, saidanac irkveva mxareTa neba, mizani da motive-
bi. miuxedavad amisa, sabolood miRweuli SeTanxmebis Sedegad Sedgenili da 
dadebuli xelSekruleba, zogjer, savsebiT akmayofilebT mxareebs. msgavs 
SemTxvevebSi, mxareebs SeuZliaT xelSekrulebiT, nawilobriv an mTlianad, 
gamoricxon winasaxelSekrulebo molaparakebebisas warmoebuli korespon-
denciisa da miRweuli SeTanxmebebis gamoyeneba dadebul xelSekrulebasTan 
dakavSirebiT. Sesabamisad, saxelSekrulebo urTierToba mxolod xelSek-
rulebis debulebebze daafuZnon.

magaliTi:
muxli 8. gardamavali debulebebi
 
1.4. xelSekrulebis ZalaSi Sesvlis momentidan, Zalas kargavs mxareTa So-

ris yvela manamde arsebuli korespondencia da dokumenti, im SemTxvevaSi, 
Tu aRniSnuli korespondenciisa an dokumentebis Sinaarsi ewinaaRmdegeba wi-
namdebare xelSekrulebis debulebebs.

mxareTa interesebidan gamomdinare, xelSekrulebis Sesabamisi muxli Sei-
Zleba Semdegnairadac Camoyalibdes:

1.5. xelSekrulebis ZalaSi Sesvlis momentidan Zalas kargavs mxareTa So-
ris yvela manamde arsebuli korespondencia da dokumenti. maTi gamoyeneba 

211 Sead., Lando/Beale, Principles of European Contract Law, 2000, 152.
212 Sead., CISG-AC Opinion no 3, Parol Evidence Rule, Plain Meaning Rule, Contractual Merger Clause and 
the CISG, 23 October 2004. Rapporteur: Professor Richard Hyland, Rutgers Law School, Camden, NJ, USA; 
xelmisawvdomia: http://www.cisg.law.pace.edu/cisg/CISG-AC-op3.html#1. 
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xelSekrulebasTan dakavSirebiT xelSekrulebis ganmartebis an mxareTa nebis 
dadgenis, an sxa nebismieri saxis miznebisaTvis dauSvebelia.

winasaxelSekrulebo molaparakebebis procesSi erT-erTma mxarem Sei-
Zleba imoqmedos arakeTilsindisierad _ mcdari informaciis warmodgenis 
gziT meore mxare Seiyvanos SecdomaSi da a.S. msgavsi qmedebebis gamo mxares 
SeiZleba daekisros garkveuli pasuxismgebloba, miuxedavad imisa, moxdeba 
Tu ar mxareebs Soris xelSekrulebis dadeba. ufro konkretulad, mxares 
SeiZleba meore mxaris sasargeblod daekisros pasuxismgebloba, Tu igi wina-
saxelSekrulebo molaparakebebSi Sevida an agrZelebs monawileobas im ganz-
raxviT, rom, saboloo jamSi, ar dados xelSekruleba.213 cxadia, rom garkveu-
li tipis xelSekrulebebTan mimarTebiT, winasaxelSekrulebo molaparakebis 
Semdeg gacxadebuli uari xelSekrulebis dadebaze yovelTvis ar warmoSobs 
uaris ganmcxadebeli mxaris pasuxismgeblobas. magaliTad, maRaziisa da sxva 
sacalo vaWrobis tipis gamyidvelebi unda moelodnen, rom potenciuri my-
idvelebi mravalgzis Seamowmeben maT produqcias, dasvamen uamrav SekiTxvas 
fasisa da sxva pirobebis Taobaze, magram, saboloo jamSi, ar SeiZenen Se-
sabamis produqts. igive SeiZleba iTqvas meijaresa da gamqiravebelze, ro-
melic gangeb iwvevs potenciur moijaresa Tu damqiravebels, rom Seamowmos 
Sesabamisi obieqti da gamoarkvios ijarisa Tu qiravnobis pirobebi. miuxeda-
vad xangrZlivi kiTxva-pasuxisa, mxareebs Soris SeiZleba xelSekruleba ar 
daidos. msgavsi tipis situaciebSi moqmedebs molaparakebis warmoebisa da 
xelSekrulebis dadebaze uaris Tqmis Tavisuflebis principi.214

magaliTi:
aleqsandres, erTi mxriv, gadawyvetili aqvs, bazarze Sevides rogorc 

levanis konkurenti. meore mxriv, igi winasaxelSekrulebo molaparakebebs 
iwyebs levanTan im sababiT, rom levanis marketingis menejeri gaxdes. levani 
aleqsandres ufaravs Sesabamisi kvalifikaciis amaRlebis kursebisa da mgzav-
robis xarjebs, raTa, rac SeiZleba male uzrunvelyos aleqsandres dasaqmeba 
masTan. mas Semdeg, rac aleqsandrem levanTan winasaxelSekrulebo molapara-
kebebis stadiaze miiRo informacia levanis gayidvebis, warmoebis meTodebisa 
da marketingul strategiaze, man uari ganacxada winasaxelSekrulebo mo-
laparakebis gagrZelebaze da daafuZna konkurenti firma. aleqsandres ekis-
reba pasuxismgebloba im xarjebis anazRaurebaze, rac levanma gaswia aleqsan-
dres kursebis safasurisa da mgzavrobis xarjebis saxiT.

317 III muxlis Tanaxmad, „molaparakebis monawiles SeuZlia meore monawiles 
mosTxovos im xarjebis anazRaureba, romelic man gaswia xelSekrulebis dasa-
debad, magram es xelSekruleba meore monawilis braleuli moqmedebis Sede-
gad ar dadebula“.

213 Sead., Lando/Beale, Principles of European Contract Law, 2000, 189.
214 Sead., Lando/Beale, Principles of European Contract Law, 2000, 189.
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7. winare xelSekruleba

rogorc ukve aRiniSna, winasaxelSekrulebo molaparakebebi SeiZleba 
sakmaod didxans gagrZeldes. winasaxelSekrulebo molaparakebebi xelSek-
rulebis dadebamde SeiZleba dasruldes e.w. winare xelSekrulebis gafor-
mebiT. winare xelSekruleba warmoadgens Cveulebriv valdebulebiT-samar-
Tlebriv xelSekrulebas, romlis saganic aris mxareebs Soris momavalSi 
ZiriTadi xelSekrulebis konkretuli pirobebiT gaformeba.

winare xelSekrulebaSi mxareebma naTlad unda gansazRvron Tu ra arse-
biTi pirobebiT apireben isini momavalSi ZiriTadi xelSekrulebis dadebas.215 

winare xelSekruleba mxareTaTvis mboWavi xasiaTisaa da momavalSi ZiriTa-
di xelSekrulebis SeTanxmebuli pirobiT dadebis valdebulebas gulisxmobs. 
ZiriTadi xelSekrulebis dadebis valdebulebis mboWav xasiaTs naTlad unda 
adgendes Tavad winare xelSekruleba.216

aRniSnul danawess sTavazobs kanonmdebeli mxareebs 327 III muxlSi, romlis 
Tanaxmadac: „xelSekrulebiT SeiZleba warmoiSvas momavali xelSekrulebis 
dadebis valdebuleba“.

erT-erT saqmeze217 saqarTvelos uzenaesma sasamarTlom ganmarta, rom 
„yvelaze gavrcelebuli safuZveli valdebulebis warmoSobisaTvis aris 
xelSekruleba. xelSekruleb _ es aris mxareTa SeTanxmeba maTi urTierTobis 
arsebiT da mniSvnelovan momentebze, romelic gavlenas axdens maTi ufle-
ba-movaleobebis warmoSobaze da imaze, warmoSobs Tu ara es urTierToba 
dasaxul Sedegebs. 327 I muxlis Tanaxmad, xelSekruleba dadebulad iTvleba, 
Tu mxareebi mis yvela arsebiT pirobaze SeTanxmdnen saamisod gaTvaliswineb-
uli formiT. amave muxlis me-3 nawilis mixedviT, xelSekrulebiT SeiZleba 
warmoiSvas momavali xelSekrulebis dadebis valdebuleba. xelSekrulebi-
saTvis gaTvaliswinebuli forma vrceldeba aseve winare xelSekrulebazec, 
romelic warmoadgens Cveulebriv xelSekrulebas da mis mimarT srulad 
gamoiyeneba saxelSekrulebo valdebulebis wesebi. winare xelSekrulebiT 
warmoiSoba momavali (ZiriTadi) xelSekrulebis dadebis valdebuleba“.

ZiriTadi xelSekrulebisaTvis gaTvaliswinebuli forma vrceldeba win-
are xelSekrulebazec (327 III 2).

magaliTi:
Sps „algoriTm-studios“ da ss „developer-interprodaqts“ gadawyvetili 

aqvT 3-sarTuliani Senoba-nagebobisa da Sesabamisi miwis nakveTis Taobaze 
nasyidobis xelSekrulebis gaformeba. mxareTa Soris winasaxelSekrulebo 

215 Sead., BGHZ 102, 384, 388.
216 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqa-
laqo kodeqsis komentari, wigni mesame, 2001, 327 III muxli, gv. 96.
217 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 21 maisis 
as-1373-1390-2011 gadawyvetileba.
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molaparakebebma didxans gastana da myidvelisaTvis sando wyaroebidan cno-
bili gaxda, rom aRniSnuli obieqtis ufro maRal fasad (150000 larad) Sesy-
idviT misi konkurenti kompania iyo dainteresebuli. aRniSnuli garemoebis 
gamo, man saswrafo wesiT daiTanxma gamyidveli, rom winare xelSekruleba 
gaeformebinaT ZiriTadi, nasyidobis xelSekrulebis momavalSi dadebis Tao-
baze. aRniSnuli winare xelSekrulebiT mxareebma gaiTvaliswines, rom aRniS-
nuli obieqtis fasi iqneboda 140000 lari. imisaTvis, rom es winare xelSek-
ruleba gamxdariyo mboWavi orive mxarisTvis, rac, pirvel rigSi, gamyidvels 
SeuzRudavda aRniSnuli qonebis sxvisTvis miyidvis uflebas, mxareebs win-
are xelSekruleba unda gaeformebinaT ZiriTadi uZravi qonebis nasyidobis 
xelSekrulebis gaformebisaTvis kanonmdeblobiT dadgenili formis dacviT. 
winaaRmdeg SemTxvevaSi, winare xelSekruleba SeiZleba miCneul iqnes rogorc 
baTili xelSekruleba, formis moTxovnaTa daucvelad dadebuli xelSek-
ruleba.

a. ganzraxulobaTa oqmi (Letter of Intent) da sxva msgavsi instrumentebi
ganzraxulobaTa oqmi ar miekuTvneba samarTlebriv cnebaTa katego-

rias. is biznes da samewarmeo saqmianobis Sedegad Seqmnili samarTlebrivi 
instrumentia.218 igi upiratesad kompleqsuri biznes-samarTlebrivi garige-
bebis dadebisas gamoiyeneba.219 aRniSnuli instrumenti maSin gamoiyeneba, roca 
mxareebs jer ar daudiaT sasurveli xelSekruleba, magram dadebis momza-
debis procesi dawyebulia. ganzraxulobaTa oqmi gamoiyeneba xelSekrulebis 
dadebamde mosamzadebeli etapis asaxvisTvis. rogorc wesi, ganzraxulobaTa 
oqmiT mxareebs surT garkveuli kategoriis sakiTxebis winaswar gansazRvra. 
amave dros, ar aniWeben ganzraxulobaTa oqms mxareTaTvis mboWav xasiaTs. 
bunebrivia, boWvis xarisxi da moculoba yovel konkretul SemTxvevaSi mxare-
Ta mier ganisazRvreba.220 wesisamebr, ganzraxulobaTa oqmi mxolod mxareebis 
erTobliv ganzraxvas usvams xazs da mboWavi xasiaTi ar gaaCnia.221 

ganzraxulobaTa oqmis mizans SeiZleba warmoadgendes222:
ukve miRweuli SeTanxmebebis werilobiTi formiT gansazRvra;
molaparakebaTa Semdgomi ganviTarebis Tanmimdevrobis dadgena;
mosalaparakebel sakiTxTa wris gansazRvra;
Sesasrulebel valdebulebebze SeTanxmebisa da Sesabamisi anazRaurebis 

dokumentireba;

218 Sead., Thümmel in A.Schütze/Weipert, Münchener Vertragshandbuch, Band 4, Wirtschaftsrecht III, 6 Au-
flage, 2007, 9.
219 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqa-
laqo kodeqsis komentari, wigni mesame, 2001, 327 III muxli, gv. 101.
220 Sead., Bortolotti, Drafting and Negotiating International Commercial Contracts, 2008, 156; Blaurock, Der 
Letter of Intent, ZHR 1983, 147.
221 Bortolotti, Drafting and Negotiating International Commercial Contracts, 2008, 156.
222 Sead., Lutter, Der Letter of Intent _ Zur rechtlichen Bedeutung von Absichtserklärungen, 3. Aufl. 1998, 
10; Weber, Optionsvertrag, JuS 1990, 249, 252; Münchener Kommentar/Krammer, BGB 4. Aufl. vor § 145.
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molaparakebaTa procesSi gacvlili informaciisaTvis konfidencialuri 
statusis miniWeba.

CemoTvlili miznebis misaRwevad Sedgenili dokumentebi, sxvadasxva Si-
naarsobrivi gansxvavebebiT, damkvidrebulia saerTaSoriso praqtikaSi. maT 
Sorisaa:223 winare xelSekruleba, ofcia, CarCo-SeTanxmeba, ganzraxulobaTa 
oqmi, urTierTgagebis memorandumi (Memorandum of Understanding, Instructions to 
Proceed).224 mxolod saxelwodeba ar kmara imisaTvis, rom dadgindes ama Tu im 
instrumentis samarTlebrivi buneba da boWvis xarisxi. yovel konkretul 
SemTxvevaSi aucilebelia ganzraxulobaTa oqmis, ofciisa Tu sxva instrumen-
tis Sinaarsis ganmarteba.225

b. SeTanxmeba konfidencialurobis Taobaze (Non-Disclosure Agreement)
informaciis konfidencialurad dacvis valdebuleba SeiZleba Tavad 

ganzraxulobaTa oqmis erT-erT punqts warmoadgendes. amave dros, SeTanx-
mebam konfidencialurobis Taobaze samarTlebriv praqtikaSi sakuTari ad-
gilic daimkvidra, rogorc biznes-garigebebis SeTanxmebis Tanmdevma stan-
dartulma instrumentma.226 winasaxelSekrulebo molaparakebaTa stadiaze 
xelSekrulebis dadebis msurvelTa Soris xdeba mniSvnelovani informaciis 
urTierTgacvla. magaliTad, erTi mxare meore mxares acnobs gasayidi sagnis 
maxasiaTeblebs an Tavisi warmoebisa da marketingis meTodebs, an miawvdis 
informacias, ris safuZvelzec erTi mxarisTvis cnobili xdeba meore mxaris 
komerciuli saidumloeba (know-how). aseT SemTxvevebs gansakuTrebiT Sei-
Zleba adgili hqondes, rodesac nasyidobis sagans warmoadgens an mTlianad 
sawarmo, an misi romelime sawarmoo qvedanayofi.227 rogorc ukve aRiniSna, yve-
la winasaxelSekrulebo urTierToba ar sruldeba xelSekrulebis dadebiT. 
Sesabamisad, mxareebma SeiZleba saxelSekrulebo boWvis gareSe SeiZinon iseTi 
informacia erTmaneTis Sesaxeb, romlis gamJRavnebiTac meore mxares ziani 
miadgeba. mxareebi aformeben konfidencialurobis Sesaxeb SeTanxmebas, raTa, 
erTi mxriv, uzrunvelyon xelSekrulebasTan dakavSirebuli mniSvnelovani 
informaciis urTierTgacvla (Sead., 318)228; meore mxriv ki, SeTanxmebis miuR-

223 Hertel, Rechtsgeschäfte im Vorfeld eines Projekts, BB 1983. 
224 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqa-
laqo kodeqsis komentari, wigni mesame, 2001, 327 III muxli, gv. 102.
225 K. Schmidt, Handelsrecht, 5. Aufl. 599.
226 Sead., Bortolotti, Drafting and Negotiating International Commercial Contracts, 2008, 448; Chrocziel, in 
A.Schütze/Weipert, Münchener Vertragshandbuch, Band 4, Wirtschaftsrecht III, 6. Aufl. 2007, 23.
227 Sead., Bortolotti, Drafting and Negotiating International Commercial Contracts, 2008, 157; Chrocziel, in 
A.Schütze/Weipert, Münchener Vertragshandbuch, Band 4, Wirtschaftsrecht III, 6. Aufl. 2007, 23.
228 318-e muxli: „valdebulebidan SeiZleba gamomdinareobdes ama Tu im informaciis 
miRebis ufleba. informaciis gacema uzrunvelyofili unda iyos maSin, roca mas mniSvn-
eloba aqvs valdebulebis Sinaarsis gansazRvrisaTvis da kontrahents SeuZlia sakuTari 
uflebis Selaxvis gareSe gasces es informacia. informaciis gacemis xarjebi valdebul 
pirs unda aunazRauros misma mimRebma.“
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wevlobis SemTxvevaSi _ maTi interesebis dacva da maTTvis mniSvnelovani in-
formaciis konfidencialuroba. SeTanxmebis mimarT moqmedebs xelSekrulebis 
dadebis Tavisuflebis principi. amdenad, mxareebis nebazea damokidebuli Tu 
ra saxis informaciis gamJRavneba CaiTvleba informaciis konfidencialuro-
bis darRvevad.

konfidencialurobis Sesaxeb SeTanxmebaSi, an calke dokumentiT, mxaree-
bma aseve SeiZleba daadginon valdebuleba, romelic molaparakebebis peri-
odSi maT aukrZalavs paraleluri molaparakebebis dawyebas imave sferoSi 
erT-erTi mxaris konkurentTan an nebismier mesame mxaresTan.229

magaliTi:
Sps „mogzaurTa klubi“ elodeba misi damfuZnebeli kompaniidan 40 Tanam-

Sromels stumrad. stumrebma TbilisSi unda gaataron erTi Tve. maTi dabi-
navebis mizniT Sps „mogzaurTa klubis“ warmomadgenelma xelSekrulebis dade-
baze molaparakebebi daiwyo saqarTveloSi erT-erT saukeTeso sastumrosTan 
_ ss „Tbilisi-vaSington-hotelTan.“ saqarTvelos bazarze ss „Tbilisi-vaS-
ington-hotelis“ pirdapir konkurents warmoadgens sastumro _ ss „Tbilisi-
lasvegas-hoteli.“ ss „Tbilisi-vaSington-hotelis“ warmomadgenelma xelSek-
rulebis molaparakebis stadiaze Sps „mogzaurTa klubis“ warmomadgenels 
xeli moawerina SeTanxmebaze, romlis muxli 1-is Tanaxmadac:

SeTanxmeba mesame pirebTan molaparakebis akrZalvis Taobaze

muxli 1. garantiebi

Sps „mogzaurTa klubi“ Tanxmobas acxadebs, rom ss „Tbilisi-vaSington-
hotelTan“ sastumros 40 nomriT 1 Tvis ganmavlobaSi sargeblobis Taobaze 
Sesabamisi xelSekrulebis dadebis mizniT mxareebs Soris warmoebuli winasax-
elSekrulebo molaparakebis periodSi ar eqneba araviTari komunikacia da ar 
gamarTavs aranair molaparakebas ss „Tbilisi-lasvegas-hotelTan“, mis nebi-
smier warmomadgenelTan, TanamSromelTan an masTan pirdapir, arapirdapir 
afilirebul an nebismieri sxva kavSiris mqone iuridiul an fizikur pirebTan 
mxareebs Soris warmoebuli molaparakebis sagnis Taobaze.“ 

229 Sead., Bortolotti, Drafting and Negotiating International Commercial Contracts, 2008, 170.
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8. xelSekrulebis arsebiTi pirobebi (essentialia negotii230)

 
327 I muxlis Tanaxmad, „xelSekruleba dadebulad iTvleba, Tu mxareebi 

mis yvela arsebiT pirobaze SeTanxmdnen saamisod gaTvaliswinebuli for-
miT.“ amave muxlis II nawilis mixedviT dgindeba Tu rogori piroba SeiZleba 
iqnes miCneuli arsebiTad: „arsebiTad CaiTvleba xelSekrulebis is pirobebi, 
romlebzedac erT-erTi mxaris moTxovniT miRweul unda iqnes SeTanxmeba, 
anda romlebic aseTad miCneulia kanonis mier“.

arsebiTi pirobebis zusti CamonaTvali kanonmdeblobiT ar aris gansaz-
Rvruli. rogorc wesi, xelSekrulebis mxares unda SeeZlos ofertidan dasa-
debi xelSekrulebis iseTi pirobebis amokiTxva, rogoricaa: xelSekrulebis 
sagani, mxareTa Sesabamisi valdebulebebi da ofertis adresati (essentialia 
negotii).231 mxolod aRniSnuli CamonaTvaliT Semofargvla ar iqneba swori. 
yoveli xelSekrulebis tips SeiZleba damatebiT mosdevdes uSualod konkre-
tuli tipis xelSekrulebisTvis damaxasiaTebeli pirobebi, romlebic aseve 
SeiZleba miekuTvnebodes arsebiT pirobaTa ricxvs. rogorc wesi, arsebiT 
pirobebs unda Seicavdes oferti.232

9. oferti

oferti Tavisi samarTlebrivi bunebiT warmoadgens miRebasavaldebulo 
nebis gamovlenas.233 ferti _ es aris SeTavazeba, romelic mimarTulia erTi an 
ramdenime pirisadmi xelSekrulebis dadebis mizniT. oferts mohyveba xelSek-
rulebis dadeba im SemTxvevaSi, Tu ofertis mimRebi mxare aRniSnul ofertze 
aqcepts (Tanxmoba) ganacxadebs. Sesabamisad, ofertis SemTavazebel pirs ewo-
deba oferenti, xolo ofertis mimReb pirs - aqceptanti.234 

rogorc ukve aRiniSna, oferti iseTi formiT unda iyos Camoyalibebuli, 
rom ubralo aqcepti _ gamoxatuli aqceptantis sityvebSi _ „veTanxmebi,“ „ki,“ 
„kargi“ da a.S. sakmarisi iyos xelSekrulebis dasadebad.235

230 Schack, BGB-Allgemeiner Teil, 13. Aufl. 2011, 56.
231 Schack, BGB-Allgemeiner Teil, 13 Aulflage, 2011, 55.
232 Kötz, Vertragsrecht, 2009, 39.
233 Sead., Brox/Walker, Allgemeiner Teil des BGB, 35 Aulflage, 2011, 81; Musielak, Grundkurs BGB, 12 
Aulflage, 2011, 56; Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 300; Kereselidze, 
Der Allgemeine Teil des Georgischen Zivilgesetzbuches von 1997, 178.
234 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 329 I muxli, gv. 119.
235 Sead., Brox/Walker, Allgemeiner Teil des BGB, 35 Aulflage, 2011, 81.
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a.  ofertis namdvilobisaTvis saWiro winapirobebi
imisaTvis, rom oferti CaiTvalos namdvilad, igi unda pasuxobdes 

garkveul winapirobebs. ofertis namdvilobisTvis saWiro winapirobebi ganxi-
lulia qvemoT.

a.a. ofertis gansazRvruloba
oferti imdenad mkafiod unda iyos Camoyalibebuli, rom mis safuZvelze 

xelSekrulebis dadebisTvis winadadebis mimRebis TanxmobaRa iyos saWiro.236

oferti _ xelSekrulebis dasadebad SeTavazebuli winadadeba _ naT-
lad und iyos Camoyalibebuli, rac martivs gaxdis aqceptantisTvis xelSek-
rulebis dadebaze gadawyvetilebis miRebas. rogorc wesi, gansazRvrulobis 
moTxovnis dasakmayofileblad oferti momavali xelSekrulebis arsebiT pi-
robebs unda Seicavdes. magaliTad, saerTaSoriso praqtikaSi aRiarebulia, 
rom oferti nasyidobis Sesaxeb CaiTvleba sakmarisad gansazRvrulad, Tu 
masSi gaTvaliswinebuli iqneba nasyidobis sagani da nasyidobis fasi an fasis 
gansazRvris wesi. calkeul SemTxvevebSi, sakmarisia, Tuki Tavad oferentis 
moqmedebidan an garemoebebidan gamomdinare, adresatis mdgomareobaSi myofi 
Cveulebrivi adamianisTvis advilad gasagebia, Tu ra fass gulisxmobs ofe-
renti.237 ofertidan aseve martivad unda irkveodes is piri an pirTa wre, 
romlTa misamarTiTac xorcieldeba oferti; anu _ potenciuri aqceptanti 
an aqceptantebi. Tuki SeTavazeba mimarTulia pirTa ganusazRvreli wris 
mimarT, igi CaiTvleba ara ofertad, aramed _ mowvevad ofertze (invitatio ad 
offerendum).238

magaliTi:
sandro antikvaruli nivTebis gamofena-gayidvaze gadawyvets antikvaruli 

firmis „voSeron-konstantis“ erTaderTi gamofenili saaTis SeZenas. nivTebis 
gamofenis SesasvlelSi gamofenaze misul pirebs urigdebaT broSurebi, rom-
lebic Seicaven gamofenaze warmodgenili nivTebis siasa da fasebs. sandro 
mimarTavs sagamofeno nivTebis gayidvaze pasuxismgebel mariams Semdegi si-
tyvebiT: „voSeron-konstantis“ firmis saaTs vyidulob“. 

marTalia, sandros es sityvebi mxolod nasyidobis sagans _ saaTs _ Sei-
cavs da nasyidobis fasi an fasis gansazRvris wesi pirdapir gansazRvruli ar 
aris, magram sandros sityvebi mainc SeiZleba CaiTvalos ofertad, ramdena-
dac mariamisTvis sagamofeno darbazSi warmoTqmuli sandros sityvebi logi-
kurad imas niSnavs, rom sandro im erTaderTi „voSeron-konstantis“ firmis 
saaTis yidviT aris dainteresebuli, romelic erTaderTi egzemplaris saxiT 
aris warmodgenili gamofenaze da romlis fasic gansazRvrulia Sesabamis 

236 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 329 I muxli, gv. 119.
237 Kötz, Vertragsrecht, 2009, 39.
238 ix. qveTavi I.9.g.
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broSuraSi. ase rom, mariamisTvis sandros mier nagulisxmevi fasi naTelia. 
amdenad, sandros SeTavazeba SeiZleba CaiTvalos arsebiTi pirobebis Semcv-
el winadadebad (ofertad), qmnis mxareebs Soris xelSekrulebis dadebisTvis 
aucilebel pirobebs.

a.b. oferentis boWvis neba
ofertis namdvilobisaTvis aseve saWiroa, rom winadadebis mimcemi (ofe-

renti), Tanxmobis (aqceptis) SemTxvevaSi, mzad iyos Seasrulos Tavisi wina-
dadeba (Sead., 329 I). aRniSnuli gulisxmobs imas, rom winadadebis mimcems 
amoZravebs saxelSekrulebo boWvis survili. igi mzad aris, saxelSekrulebo 
boWvis farglebSi ikisros Sesabamisi valdebulebebi. xelSekrulebis dadebis 
faqti mowmobs mxareebis survils, saxelSekrulebo boWvis farglebSi moaq-
cion TavianTi Tavi.239 aqedan gamomdinare SeiZleba iTqvas, rom, Tu xelSek-
rulebis dadeba ofertisa da aqceptis meSveobiT moxda, maSin ofertSi 
aucileblad unda yofiliyo gansazRvruli oferentis neba da mzaoba, rom 
misi winadadebiT SeboWiliyo. amasTanave, aucilebelia, rom oferentis mxri-
dan Candes Tanxmoba imis Sesaxeb, rom, Tu misive ofertis safuZvelze Sesa-
bamisi xelSekruleba daideba, oferenti Seasrulebs xelSekrulebiT gaTval-
iswinebul valdebulebebs.240 

rodesac savaraudo ofertidan ar Cans oferentis neba, SeboWos ofer-
tis winadadebiT sakuTari Tavi, igi ofertad ver CaiTvleba. aseTi SeTava-
zeba SeiZleba Sefasdes mowvevad ofertze (invitatio ad offerendum).241 garda ami-
sa, oferentma SeiZleba oferti gaakeTos da ara mowveva ofertze, magram 
ofertSi miuTiTos, rom oferti ar warmoadgens samarTlebrivad mboWavi 
xasiaTis winadadebas.242 

Tu oferenti ofertSi pirdapir ar gamoricxavs misi boWvis survils, ma-
Sin ivaraudeba, rom mas ofertis gakeTebisas gaaCnda neba SeboWiliyo Tavisi 
ofertiT.

a.g. ofertis namdvilobis momenti
praqtikuli mniSvnelobis aris sakiTxi, Tu ra momentidan SeiZleba CaiT-

valos oferti namdvilad, Sesabamisad, iuridiuli, mboWavi Zalis mqoned. 
ofertis namdvilobis momentidan warmoiSoba, icvleba an wydeba ofertTan 
dakavSirebuli samarTlebrivi Sedegebi. amave momentidan iwyeba oferentis 
boWva mis mier gakeTebuli winadadebiT (ofertiT).

rogorc wesi, Tu raime gansakuTrebuli pirobebi SeTanxmebuli ar aris 
Sesabamis mxareTa Soris, ofertis namdvilobis momentis gansasazRvrad 
gamoiyeneba samoqalaqo samarTlis zogadi nawilis is wesebi, romlebsac 

239 Kötz, Vertragsrecht, 2009, 37.
240 Kötz, Vertragsrecht, 2009, 40.
241 Brox/Walker, Allgemeiner Teil des BGB, 35 Aulflage, 2011, 81.
242 Sead., Kötz, Vertragsrecht, 2009, 45; Brox/Walker, Allgemeiner Teil des BGB, 35 Aulflage, 2011, 84.
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saqarTvelos samoqalaqo kodeqsi gansazRvravs calmxrivi nebis gamovlenis 
namdvilobis dasadgenad (ix. 51 I). aRniSnuli wesebi gamoiyeneba ara mxolod 
ofertis namdvilobis, aramed aseve iseTi nebis gamovlenebis namdvilobis 
dasadgenad, rogoric aris aqcepti, xelSekrulebidan gasvla an misi moSla.243 
51-e muxlis Tanaxmad, „nebis gamovlena, romelic moiTxovs meore mxaris mier 
mis miRebas, namdvilad CaiTvleba im momentidan, roca igi meore mxares miu-
va.“ Sesabamisad, mniSvnelovania ori momentis gansazRvra: imis garkveva, Tu 
rodis moxda ofertis SeTavazeba (gakeTeba) da rodis miiRo adresatma (aqcep-
tantma) aRniSnuli oferti.

oferti maSin unda CaiTvalos SeTavazebulad (gakeTebulad), rodesac 
igi oferentis survilis Sesabamisad aqceptantis misamarTiT ukve im formiT 
aris gakeTebuli, SeTavazebuli an gagzavnili, rom mas mxolod aqceptantis 
Tanxmoba sWirdeba; magaliTad, oferentma aqceptantisTvis gasagzavnad fos-
taSi miitana werilobiTi oferti, an gadasca igi aqceptantis warmomadgenels 
aqceptantisTvis gadasacemad da a.S.244

ofertis misvlis sakiTxTan dakavSirebiT, pirvel rigSi, unda iTqvas, rom 
zemoaRniSnuli 51 I muxli eyrdnoba e.w. nebis gamovlenis misvlis Teorias,245 
romlis Tanaxmadac, nebis namdvilobisaTvis saWiroa, rom igi miuvides ad-
resats. Sesabamisad, ofertis namdvilobisTvis saWiroa, rom igi aqceptans 
miuvides (aqceptantma miiRos). miRebad ki, bunebrivia, is momenti unda CaiT-
valos, rodesac aqceptantma naxa da gaecno mas. ofertis aqceptantTan mis-
vlasa da ofertis Sinaarsis gacnobas Soris SeiZleba iyos drois garkveuli 
Sualedi. Tu igi im misaReb, gonivrul drois Sualedze metia, xelSekrulebis 
dadeba-ardadebis riski aqceptantze gadadis. am sakiTxTan mimarTebiT moq-
medebs wesi, romlis Tanaxmadac oferti im momentidan iTvleba aqceptantis 
mier miRebulad, Tu oferti moeqceva aqceptantis gavlenis sferoSi ise, rom 
aqceptants miecema misi gacnobis realuri SesaZlebloba.246

magaliTi:
Temom fostis meSveobiT werilobiTi oferti gaugzavna ratis. rodesac 

fostis TanamSromelma werili ratis saxlSi miitana, mas rati saxlSi ar dax-
vda. werili dautova ratis megobar lukas. igi fostis TanamSromels dahpir-

243 Sead., Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 299-300; Kötz, Vertrag-
srecht, 2009, 41. 
244 Sead., Kereselidze, Der Allgemeine Teil des Georgischen Zivilgesetzbuches von 1997, 182, 183; Kötz, 
Vertragsrecht, 2009, 41. 
245 Sead., zoiZe, Wanturia/axvlediani/zoiZe/jorbenaZe (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni pirveli, 2002, 51 I muxli, gv. 17; Wanturia, samoqalaqo samar-
Tlis zogadi nawili, 2011, gv. 299, 300; Kereselidze, Der Allgemeine Teil des Georgischen Zivilge-
setzbuches von 1997, 182, 183. 
246 Sead., Kereselidze, Der Allgemeine Teil des Georgischen Zivilgesetzbuches von 1997, 182, 183; Kötz, 
Vertragsrecht, 2009, 43.
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da, rom werils aucileblad gadascemda ratis an, Tu ratis mosvlamde dato-
vebda saxls, ratis saZinebel oTaxSi, sawolze TvalsaCino adgilas dadebda 
mas. rati saxlSi lukas wasvlamde mivida. lukam mas gauxsneli werili pira-
dad gadasca. aRweril SemTxvevaSi SeiZleba iTqvas, rom ratis Temos oferti 
miuvida; werili moeqca ratis gavlenis sferoSi _ mis sacxovrebel saxlSi da 
mas sruli SesaZlebloba hqonda, gascnoboda oferts. Sesabamisad, ofertis 
misvlis momenti dadga ratis saxlSi, fostis TanamSromlis mier werilis 
lukasTvis gadacemiT. cxadia, Tu rati gaaWianurebs ofertis wakiTxvasa da 
Sesabamis reagirebas, maSin ofertiT Temos boWvis vadis gasvlasTan dakav-
Sirebuli riski ratis daekisreba. kerZod, oferti dakargavs Zalas. Temo ve-
Rar ganixileba xelSekrulebis dadebaze gakeTebuli winadadebiT SeboWilad. 
amdenad, mas aRar evaleba ratis mier dagvianebiT gamogzavnil pasuxze raime 
saxis reagireba moaxdinos.

b. ofertis gauqmeba da misi ukan gaxmoba
rogorc wesi, oferti gulisxmobs oferentis nebis arsebobas, aqceptis 

sapasuxod ikisros saxelSekrulebo valdebulebebi. amasTan dakavSirebiT 
mniSvnelovania im periodis gansazRvra, romlis ganmavlobaSic aqceptantma 
SeiZleba miiCnios, rom Tavisi TanxmobiT (aqceptiT) SeuZlia daadginos or-
mxrivi saxelSekrulebo boWva. 

saqarTvelos kanonmdebeli ganasxvavebs ofertisa da aqceptis urTierT-
gacvlis or saxes. erT SemTxvevaSi oferenti da aqceptanti Tanmyof pirebs 
warmoadgenen da meoreSi ki _ araTanmyofs (Sead., 330).

ufro gavrcelebulia Tanmyof pirebs Soris dadebuli xelSekrulebebi, 
anu SemTxvevebi, rodesac oferenti da aqceptanti erTsa da imave adgilas imy-
ofebian da saSualeba aqvT uSualod moilaparakon xelSekrulebis pirobebis 
Taobaze; magaliTad, momxmarebeli Sedis maRaziaSi da yidulobs sursaTs an 
mZRoli midis avtoservisSi da aTanxmebs avtomanqanis SekeTebis pirobebsa 
da safasurs da a.S. Tanmyof pirebad oferentisa da aqceptantis ganxilva 
mxolod maTi fizikuri siaxlovis dros ar xdeba. imisaTvis, rom pirebi Tan-
myof pirebad CaiTvalon, sakmarisia, Tuki maT erTmaneTTan uSualo komunika-
ciis saSualeba aqvT, iqneba es pirispir Tu satelefono saubari.247 

Tanmyofi pirebis SemTxvevaSi, oferentma ofertze pasuxi unda miiRos 
maSinve, anu ofertis wardgenidan umokles droSi. ra Tqma unda, aRniSnuli 
ar gulisxmobs imas, rom ofertis pirobebis gagonebisTanave adresatma Tanx-
moba (aqcepti) unda daudasturos oferents. aqcepti droulad, gaWianurebis 
gareSe unda ganxorcieldes. individualur Sefasebas saWiroebs is, Tu drois 
ra monakveTi CaiTvleba pasuxis (aqceptis) „maSinve“ miRebad. 

Sesabamisad, Tu oferenti masTan Tanmyofi, potenciuri aqceptantisgan, 
maSinve ar miiRebs Tanxmobas, oferents exsneba xelSekrulebis dadebis val-

247 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 330 I muxli, gv. 128.
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debuleba dagvianebuli aqceptis SemTxvevaSi. amdenad, oferti mxolod im 
vadiT inarCunebs iuridiul Zalas, romlis ganmavlobaSic Tanxmoba (aqcepti) 
SeiZleba „maSinve“ miRebulad miviCnioT.

araTanmyof pirebs Soris gakeTebul ofertze SeiZleba mxolod im drom-
de iqnes miRebuli aqcepti, ra droSic ofertis mimcems, Cveulebriv, SeuZlia 
daelodos pasuxs (Sead., 330 II). magaliTad, werilobiTi formiT warmoebuli 
molaparakebebisas oferenti aqcepts unda daelodos imden xans, ramdenic 
Cveulebrivad da gonivrulad miiCneva, konkretuli garemoebebis gaTval-
iswinebiT. aqceptis an ofertze uaris molodinis periodis gonivruloba (ix. 
„Cveulebiv“) SefasebiT kategorias warmoadgens da yovel SemTxvevaSi indi-
vidualurad unda Sefasdes.

331-e muxli oferents aseve aZlevs saSualebas, Tavad ganusazRvros aq-
ceptants dro, romlis farglebSic man aqcepti unda gaakeTos. Tu oferenti 
aqceptisTvis gansazRvravs vadas, aqcepti SeiZleba gaxorcieldes mxolod am 
vadaSi. vadis uSedegod gasvlis Semdeg imave ofertze gakeTebuli aqcepti 
xelSekrulebis samarTlebriv safuZvlad ar ganixileba. 

saintereso sakiTxia, Tu ramdenad SesaZlebelia gakeTebuli ofertis 
ukan gamoxmoba an gaauqmeba aqceptze dalodebisTvis gansazRvruli vadis 
daucvelad. rogorc wesi, oferti, samarTlebrivi bunebiT, gamouxmobi nebis 
gamovlenas warmoadgens. kanonmdeblobiT SesaZlebelia garkveuli gamonak-
lisebis dadgenac.248 

magaliTad, germaniis samoqalaqo kodeqsis 130 I 2 muxlis Tanaxmad, Tu 
oferenti oferts gaugzavnis potenciur aqceptants da Semdgom gadaifiqrebs 
xelSekrulebis dadebas, mas SeuZlia gamoixmos oferti Tu oferenti moax-
erxebs, rom ofertis gauqmebis (ukan gaxmobis) Sesaxeb gancxadeba aqceptantma 
miiRos ofertis miRebamde an ofertTan erTad.

magaliTi:
Temom momsaxurebis xelSekrulebis gaformebis Taobaze oferti fostiT 

gaugzavna ratisa da lukas 2012 wlis 15 ianvars. 17 ianvars Temom gadawyvita 
xelSekrulebis sandrosTan gaformeba. amitom moindoma ratisa da lukasTvis 
gagzavnili ofertis gauqmeba. Temos, misma megobarma iuristma mariamma ur-
Cia, rom misi oferti gauqmebulad CaiTvleboda, Tu igi SeZlebda ratisa da 
lukasTvis ofertis gamoxmobis Sesaxeb werilis Cabarebas ofertis miRebamde 
an am ofertTan erTad, xolo amis Semdeg igi SeZlebda sandrosTan sasurveli 
xelSekrulebis gaformebas. marTlac, Temom 18 ianvars daCqarebuli fostiT 
gaugzavna ofertis ukan gaxmobis werili ratisa da lukas. 20 ianvars ratim 
da lukam erTdroulad miiRes rogorc oferti, aseve werili ofertis ukan 
gaxmobis Sesaxeb.

rogor unda gadawydes es SemTxveva? SeuZliaT Tu ara lukasa da ratis 
aqceptis droulad gakeTebis gziT dadebulad CaTvalon xelSekruleba da 

248 Sead., Brox/Walker, Allgemeiner Teil des BGB, 35. Aufl.2011, 81.
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Temos valdebulebis Sesruleba mosTxovon?
germaniis samoqalaqo kodeqsis 130 I 2 muxlis Tanaxmad, oferti gauqmebu-

lad CaiTvleba.
sainteresoa msgavs SemTxvevaSi rogor unda gadawydes saqme saqarTvelos 

kanonmdeblobiT? saqarTvelos samoqalaqo kodeqsic icnobs SemTxvevebs, 
rodesac nebis gamovlena, garkveuli garemoebebis arsebobisas, ar unda CaiT-
valos namdvilad da unda gauqmdes. 51 II muxlis Tanaxmad, „nebis gamovle-
na ar CaiTvleba namdvilad, Tu meore mxare winaswar an maSinve ganacxadebs 
uars.“249 aRniSnuli muxlis gamoyenebis SemTxvevaSi, ganxilul magaliTSi, Te-
mos oferti mxolod maSin dakargavda iuridiul Zalas Tu rati da luka 
winaswar an ofertis miRebisTanave ganacxadebdnen uars aRniSnul ofertze 
aqceptis gakeTebis Taobaze.250 Tu ratisa da lukas xelSekrulebis dadebis 
survili ar aqvT, aqceptis gonivrul vadaSi ganucxadebloba ofertis gau-
qmebas gamoiwvevs. 

germaniis samoqalaqo kodeqsis 130 I 2 muxlisa da 51 II muxlis urTierT-
mimarTebis Taobaze arsebobs mosazreba, rom 51 II muxlis pirvelwyaros swored 
germaniis samoqalaqo kodeqsis 130 I 2 paragrafi warmoadgens. am mosazrebis 
mixedviT, qarTul kanonSi aRniSnuli wesi saTanado formiT ar aisaxa.251 

SeiZleba iTqvas, rom ssk-is Sesabamisad Temos qmedebas calsaxad ar mo-
hyveba ofertis ukan gaxmoba. aRniSnuli sakiTxi SeiZleba ganmartebis sagnad 
iqces, raTa dadgindes, Temos marTla hqonda Tu ara neba SeboWiliyo Tavisi 
ofertiT maSin, rodesac ratisa da lukas Temos oferti miuvidaT.

aseve sayuradReboa SemTxveva, rodesac oferenti ofertis gakeTebis Sem-
deg gardaicvleba an qmedunarianobas dakargavs. aseT SemTxvevaSi gamosay-
enebl normas warmoadgens 51 III muxli. debulebis Tanaxmad, „nebis gamovle-
nis namdvilobaze SeiZleba gavlena ar moaxdinos garigebis damdebi piris 
gardacvalebam an qmedunarianobis dakargvam, Tuki es movlenebi dadga nebis 
gamovlenis Semdeg“. SeiZleba davaskvnaT, rom, Tu dasadebi xelSekrulebis 
Sesruleba uSualod ar iyo dakavSirebuli oferentis pirovnebasTan, maSin 
oferentis gardacvaleba an misi qmedunarianobis gauqmeba gavlenas ver moax-
dens ofertis namdvilobaze.252 

 
g. mowveva ofertze (invitatio ad offerendum)
329 II muxlis Tanaxmad, „winadadeba, romelic mimarTulia pirTa ganusaz-

249 qarTul iuridiul literaturaSi arsebobs mosazreba, rom 51 II muxlis Sinaarsi aras-
wori Targmania gsk-is 130-e muxlisa da unda iyos Semdegi saxiT: „nebis gamovlena ar Se-
dis ZalaSi, Tu nebis gamovlenis gancxadebis miRebamde an erTdroulad masTan meore mx-
ares miuva nebis gamovlenaze uari“ Sead., WeWelaSvili, saqarTvelos samoqalaqo kodeqsis 
teqstualuri da TargmniTi xasiaTis xarvezebi, qarTuli kerZo samarTlis krebuli, 2004, 
gv. 50; Kereselidze, Der Allgemeiner Teil des Georgischen Zivilgesetzbuches von 1997, 2005, 182-183.
250 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 300.
251 Kereselidze, Der Allgemeine Teil des Georgischen Zivilgesetzbuches von 1997, 182.
252 Sead., Kötz, Vertragsrecht, 2009, 47.
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Rvreli wrisadmi, warmoadgens mowvevas ofertze, Tu am winadadebaSi sxva 
ram ar aris pirdapir miTiTebuli.“ ofertze mowveviT winadadebis gamcemi 
iwvevs pirTa ganusazRvreli wres, raTa msurvelebma mas mimarTon ofertiT. 
Tu aRniSnuli ofertebidan erTi an ramdenime misTvis misaRebi iqneba, maSin 
ukve ofertze momwvevi iqceva aqceptantad da Tanxmobis gancxadebiT dadebs 
sasurvel xelSekrulebas/xelSekrulebebs.

magaliTi:253

Temom Tavis sabaleto aqsesuarebisa da sakoncerto kostiumebis maRaz-
iis vitrinaSi gamofina sakoncerto kostiumi, romlis Rirebulebac Seadgens 
200 lars. mariami, romelic gatacebulia baletiT, dainteresda aRniSnuli 
kostiumiT, Zalian moewona da gadawyvita misi SeZena. mas dro ar hqonda, 
rom Sesuliyo maRaziaSi da erTi saaTis Semdeg telefoniT daureka Temos. 
satelefono saubrisas mariamma ganucxada Temos, rom mas surs aRniSnuli sa-
koncerto kostiumis SeZena. Temo daeTanxma mas da mxareebi SeTanxmdnen, rom 
Temo aRniSnul kostiums mariams gaugzavnida. Temosa da mariamis satele-
fono saubridan 20 wuTis Semdeg maRaziaSi Sevida sandro, romelsac aseve Za-
lian moewona sakoncerto kostiumi Tavisi disTvis. sandro Temos mimarTavs 
Semdegi sityvebiT: „gTxovT, momceT es sakoncerto kostiumi, me misi yidva 
minda, ai, inebeT Tanxa.“ Temom sandros ganumarta, rom aRniSnuli sakoncer-
to kostiumi ukve gayidulia. sandro ki daJinebiT moiTxovda Temosgan, rom 
sakoncerto kostiumi misTvis mieyida. sandrom amasTanave, Temos uTxra, rom 
mas hyavs ori megobari _ luka da rati - romlebic iuridiul fakultetze 
swavloben da maTgan icis, rom es is SemTxvevaa, rodesac man Temos mier vi-
trinaSi sakoncerto kostiumis gamofenis gziT gakeTebul ofertze aqcepti 
gaakeTa da Sesabamisad, nasyidobis xelSekruleba misi mxridan am ofertis 
aqceptis gziT ukve daido. aseve daamata, rom Temo Tavisi sakoncerto kos-
tiumis vitrinaSi gamofenis gziT gakeTebuli ofertis gamo valdebulia, san-
drosTan daedo xelSekruleba.

rogor unda Sefasdes aRniSnuli situacia? daido Tu ara xelSekrule-
ba? ramdeni xelSekruleba daido? vis Soris daido xelSekruleba? sandros 
ganmarteba da sityvebi rogor unda Sefasdes?

Temosa da mariamis urTierTobis samarTlebrivi Sefaseba254

 � varaudi: SesaZloa, mariams Temos mimarT hqondes sakoncerto kos-
tiumis gadacemis moTxovnis ufleba 477 I muxlis safuZvelze.

253 Sead., Brox/Walker, Allgemeiner Teil des BGB, 35 Aulflage, 2011, 81, 82; Wanturia, Wanturia/
zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo kodeqsis komentari, 
wigni mesame, 2001, 329 II muxli, gv. 124; 
254 aq mocemulia kazusis amoxsnis gavrcobili magaliTi; Sead., CaCaniZe, samoqalaqo ka-
zusebis amoxsnis magaliTebi, 2012, gv. 7-10.
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 � moTxovnis warmoSoba: 477 I muxlis safuZvelze, moTxovnis warmoSo-
bis winapirobas warmoadgens nasyidobis namdvili xelSekrulebis ar-
seboba, romlis winapirobebia ori urTierTmfaravi nebis gamovlena, 
kerZod, namdvili oferti da namdvili aqcepti (Sead.: 329).

 � oferti: oferti aris miRebasavaldebulo nebis gamovlena, romelic 
unda Seicavdes xelSekrulebis yvela arsebiT pirobas da formuli-
rebuli iyos ise, rom SesaZlebeli gaxdes misi miReba potenciuri aq-
ceptantis mxridan ubralo TanxmobiT. amasTanave, oferti mimarTuli 
unda iyos gansazRvruli pirisa an pirTa wris mimarT. 

aRweril situaciaSi, SesaZloa Temos mier sakoncerto kostiumis vitri-
naSi gamofena miCneul iqnes ofertad. amisaTvis Temos moqmedebidan unda 
ikveTebodes ofertis namdvilobisTvis saWiro elementebi: pirvel rigSi, 
nasyidobis xelSekrulebis yvela arsebiTi piroba da aseve is, rom oferti 
mimarTuli iyo konkretulad mariamTan xelSekrulebis dadebaze. aRwerili 
situaciis (kazusis) mixedviT ar irkveva, rom Temom gangeb, mariamis dasanaxad 
dado vitrinaSi sakoncerto kostiumi. kazusidan arc is ar Cans, rom Temos 
raime saxis pirdapiri miTiTeba gaekeTebinos imis Sesaxeb, rac varaudis saSu-
alebas Seqmnida, rom vitrinaSi dadebuli sakoncerto kostiumi warmoadgens 
uSualod mariamisTvis gakeTebul oferts. 

daskvna: Temos mier vitrinaSi sakoncerto kostiumis dadeba ar warmoad-
gens uSualod mariamisTvis gakeTebul oferts (Sead.: 329). marTalia, nasy-
idobis sagani da misi fasi gansazRvruli iyo, magram vitrinaSi kostiumis 
dadeba ar iyo konkretulad mariamTan xelSekrulebis dadebaze mimarTuli. 
igi gulisxmobda nebismier msurvels, visac daainteresebda kostiumis SeZena. 
Sesabamisad, Temom, vitrinaSi kostiumis dadebiT gaakeTa mowveva ofertze _ 
SeTavazeba, romelic mimarTulia pirTa ganusazRvreli wrisadmi. SeTavaze-
baSi iseTi araferi iyo miTiTebuli, rac gamoricxavs mis Sefasebas ofertze 
mowvevad.

SesaZloa mariamis mier TemosTan satelefono saubrisas SeTavazebuli wi-
nadadeba, rom igi mzad iyo kostiumi eyida, warmoadgendes oferts. gamomdi-
nare iqidan, rom Temos moqmedeba warmoadgenda mowvevas ofertze, mariamis 
mier satelefono saubrisas ganxorcielebuli SeTavazeba SeiZleba Sefasdes 
rogorc oferti, ramdenadac mariamis winadadebaSi gansazRvruli iyo ro-
gorc nasyidobis sagani, aseve misi fasi. amasTan, mariamis winadadeba mimar-
Tuli iyo konkretulad Temosadmi (Sead., 329 I). satelefono saubrisas ki 
mariami da Temo warmoadgendnen Tanmyof pirebs (Sead., 330 I).
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daskvna: amrigad, mariamis mier TemosTvis satelefono saubrisas SeTava-
zebuli winadadeba aris namdvili oferti.

 
 � aqcepti: xelSekrulebis namdvilobisaTvis aucilebelia Temos mieRo 

mariamis oferti. Temom, rogorc satelefono saubrisas mariamTan 
Tanmyofma pirma, mariamis ofertze gaakeTa Sesabamisi aqcepti (330 I). 
aqcepti agreTve warmoadgens ofertze mimarTul miRebasavaldebulo 
nebis gamovlenas _ Tanxmobas. kazusis fabulis mixedviT, Temom Ta-
visi TanxmobiT gamoavlina ofertis miRebis neba.

 
 � aqceptis miReba: aqceptis namdvilobisaTvis saWiroa misi miReba. miReba 

niSnavs, rom misi mimRebis gavlenis sferoSi aqceptma imgvarad SeaR-
wia, rom adresats Cveulebriv viTarebaSi warmoeSoba misi gacnobisa 
da aRqmis SesaZlebloba. amasTanave, aqceptis miReba unda ganxor-
cieldes amisaTvis kanoniT (330) an xelSekrulebiT gaTvaliswinebul 
vadaSi (331). 

daskvna: Temos mxridan satelefono saubrisas ofertis miRebisTanave ga-
keTebuli aqcepti iTvleba mariamis mier miRebulad (330 I). 

 � Sualeduri Sedegi: mariamma da Temom erTmaneTis mimarT gamoavlines 
ori urTierTmfaravi neba _ namdvili ofertisa da namdvili aqceptis 
saxiT. amdenad, maT Soris daido namdvili nasyidobis xelSekruleba. 
Sesabamisi moTxovna warmoiSva.

 � saboloo Sedegi: mariams Temos mimarT aqvs sakoncerto kostiumis ga-
dacemis moTxovnis ufleba 477 I muxlis safuZvelze.

Temosa da sandros urTierTobis samarTlebrivi Sefaseba
 
varaudi imis Taobaze, daido Tu ara Temosa da sandros Soris sakoncer-

to kostiumis nasyidobis xelSekruleba, safuZvels moklebulia, ukve zemoT 
Sefasebuli mariamsa da Temos Soris ganviTarebuli urTierTobis fonze. 
kerZod, ganxilvam cxadi gaxada, rom vitrinaSi kostiumis gamofena warmoad-
genda mowvevas ofertze. kostiumis SeZenaze mimarTuli sandros moqmedeba 
warmoadgenda oferts, romelzec man Temos aqcepti ver miiRo. Sesabamisad, 
xelSekrulebac ver dado.
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10. aqcepti da misi namdviloba

rogorc zemoT kazusis ganxilvisas, aRiniSna aqceptic miRebasavaldebu-
lo nebis gamovlenas warmoadgens. igi unda miuvides oferents im formiT, 
romelic uzrunvelyofs xelSekrulebis dadebas. aqcepti SeiZleba gamoixa-
tos ubralo TanxmobaSi. amisaTvis ki saWiroa, rom oferti Seicavdes misi 
namdvilobisaTvis yvela saWiro elements. Tu aqceptis Sinaarsi ofertSi 
gansazRvrul pirobebs srulad Seesabameba da arafers ar cvlis, maSin aqcep-
tis meSveobiT moxdeba xelSekrulebis dadeba.

aqceptze, rogorc miRebasavaldebulo nebis gamovlenaze, moqmedebs aseve 
51 II muxli, romlis sityvasityviTi gamoyenebis SemTxvevaSi aqcepti „...ar 
CaiTvleba namdvilad Tu [oferenti] winaswar an maSinve ganacxadebs uars“. 

rogorc aRiniSna, oferentis mier ofertis gacxadebisa da misi aqcep-
tantis mier miRebis Semdeg, oferenti mxolod gansazRvruli vadiT aris 
SeboWili dados xelSekruleba im pirobebiT, ra pirobebic ofertSi gamox-
ata. Sesabamisad, aqcepti unda ganxorcieldes an oferentis mier (331) an ka-
noniT gansazRvrul vadaSi (330 I) an vadaSi, romelic konkretul SemTxvevaSi 
SeiZleba CaiTvalos gonivrulad (330 II). zemoT ganxilul kazusSi aqceptis 
naTel magaliTs warmoadgens Temos Tanxmoba mariamis ofertze; mariamma, 
konkretuli garemoebebidan gamomdinare, naTlad gansazRvra ofertis yvela 
piroba, ramac Temos misca saSualeba, ofertze ubralo TanxmobiT daedo 
xelSekruleba. 

Tu aqceptis Sinaarsi srulad Seesabameba ofertSi Camoyalibebul xelSek-
rulebis arsebiT pirobebs da igi ofertis moqmedebis periodSi miiRo ofer-
entma, Sesabamisi xelSekruleba dadebulad CaiTvleba.255

Sesabamisad, ofertis adresatis mier gacxadebuli nebis namdvil aqcep-
tad misaCnevad saWiroa, rom adresatis qmedebidan (misi zepiri Tu werilo-
biTi nebis gamovlenidan, Jestikulaciebidan Tu sxva qmedebidan) irkveodes 
misi survili, rom mas amoZravebs xelSekrulebis dadebis ganzraxva. agreTve 
unda dgindebodes, rom igi mzad aris dados xelSekruleba im pirobebiT, ra 
pirobebic SemoTavazebulia ofertSi. es yovelive ki imis gaTvaliswinebiT, 
rom aranairi cvlileba, gadaxveva an raime saxis SezRudva ofertSi gansaz-
Rvruli pirobebisa mas ar surs.256 Tu ofertis adresati pasuxSi Secvlis 
ofertis raime pirobas an aqcepts dagvianebiT gaagzavnis, amgvari Tanxmoba 
(aqcepti) ganixileba rogorc axali oferti da mis mimarT moqmedebs 332-e da 
333-e muxlebis wesebi.257 

255 Sead., Brox/Walker, Allgemeiner Teil des BGB, 35. Aufl. 2011, 89.
256 Sead., Musielak, Grundkurs BGB, 12 Auflage, 2011, 58; Brox/Walker, Allgemeiner Teil des BGB, 35 
Auflage, 2011, 87.
257 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqa-
laqo kodeqsis komentari, wigni mesame, 2001, 331-e muxli, gv. 137.
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a. dagvianebuli aqcepti
rogorc aRiniSna, imisaTvis, rom xelSekruleba dadebulad CaiTvalos, 

aqcepti droulad unda gakeTdes. dagvianebuli aqceptiT xelSekruleba ver 
daideba. aRniSnuli wesidan saqarTvelos samoqalaqo kodeqsi gamonaklissac 
adgens. 332-e muxlis Tanaxmad, „Tu oferents aqcepti dagvianebiT miuva, aq-
ceptidan ki irkveva, rom igi droulad aris gamogzavnili, aqcepti mxolod 
maSin CaiTvleba dagvianebulad, Tu oferentma meore mxares dauyovnebliv 
acnoba amis Sesaxeb“. 

es is SemTxvevaa, rodesac kanoni oferents avaldebulebs, ganaxorcielos 
Sesabamisi moqmedebebi Tu ar surs, rom aqceptantisagan damoukidebeli 
mizeziT, dagvianebuli aqcepti xelSekrulebis dadebis safuZveli gaxdes.

aqceptis Tundac sapatio mizeziT dagvianebisas, oferentis nebazea 
damokidebuli, CaiTvleba Tu ara aqcepti namdvilad da _ xelSekruleba 
dadebulad. 

magaliTi:
lukam Tavis ofertSi aqceptisaTvis ratis ganusazRvra vada 2012 wlis 15 

dekembramde. Cveulebrivi fostiT werilis gagzavnis SemTxvevaSi werili ad-
resats misdis misi fostaSi Cabarebidan 5 kalendarul dReSi. ratim Tadarigi 
daiWira da Tavisi werilobiTi aqcepti fostaSi 5 dekembers miitana. damkvi-
drebuli wesis Tanaxmad, aqcepti lukas unda misvloda 10 dekembers. safosto 
gzavnilebis SeferxebiT muSaobis gamo lukam aqcepti miiRo dagvianebiT, 20 
dekembers, Tumca werilis konvertze dartymuli beWdidan Cans, rom werili 
fostas Cabarda 5 dekembers, anu droulad.

aseT SemTxvevaSi, lukas mieca saSualeba, rom aqceptis droulad gamog-
zavnis Taobaze mas aqceptidanve Seetyo. Sesabamisad, aqcepti mxolod maSin 
SeiZleba dagvianebulad CaiTvalos, Tu luka ratis aqceptis masTan dagvi-
anebiT misvlis Taobaze dauyovnebliv acnobebs. gamodis, rom Tu luka ase ar 
moiqceva da igi aqceptis (pasuxis) dagvianebiT miRebis Taobaze ratis dauy-
ovnebliv ar acnobebs, maSin xelSekruleba dadebulad CaiTvleba.

b. axali oferti da modificirebuli aqcepti
sapatio mizeziT aqceptis dagvianebis garda, saqarTvelos samoqalaqo 

kodeqsi iTvaliswinebs iseT SemTxvevebsac, rodesac aqceptis dagvianebis 
gamo pasuxismgebloba aqceptants ekisreba. 333 I muxlis Tanaxmad, ofertze 
dagvianebiT gakeTebuli aqcepti miiCneva axal ofertad. amave muxlis meore 
nawilis Tanaxmad ki, Tu aqceptSi (pasuxSi) Tanxmoba gamoTqmulia xelSek-
rulebis dadebaze ofertisagan gansxvavebuli pirobebiT, igi CaiTvleba 
uarad ofertze da amave dros _ axal winadadebad.

amdenad, muxli exeba or SemTxvevas, roca xelSekruleba ar iTvleba 
dadebulad:258

258 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqa-
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1. SemTxveva, rodesac aqceptanti daagvianebs pasuxis gacemas (axali oferti) 
(333 I);

2. rodesac aqcepti ofertis pirobebisagan gansxvavebul pirobebs Seicavs 
da (modificirebuli aqcepti) (333 II);

 
1. magaliTi: lukam Tavis ofertSi ratis aqceptisaTvis ganusazRvra vada 

2012 wlis 15 dekembramde. Cveulebrivi fostiT werilis gagzavnis SemTxveva-
Si werili adresats misdis misi fostaSi Cabarebidan 5 kalendarul dReSi. 

ratim ar daiWira Tadarigi da Tavisi werilobiTi aqcepti fostaSi mii-
tana 14 dekembers. saerTo damkvidrebuli wesis Tanaxmad, aqcepti lukas unda 
miuvides 19 dekembers. Sesabamisad, ratis moqmedebis Sedegad lukam aqcepti 
miiRo dagvianebiT, 19 dekembers. 

gamomdinare iqidan, rom lukas, rogorc oferents, aqceptisTvis gansaz-
Rvruli hqonda vada 2012 wlis 15 dekembramde, aRniSnuli vadis gasvlis Sem-
deg ofertma dakarga lukasTvis savaldebulo, mboWavi Zala. Sesabamisad, 16 
dekembridan oferti gaqarwylda vadis gasvlis gamo. 

ratis mier dagvianebiT gagzavnili aqcepti ganixileba, rogorc axali 
oferti. amjerad, rati warmoadgens oferents, luka ki _ potenciur aqcep-
tants. 

rogorc Cans, aRweril SemTxvevaSic xelSekrulebis dadeba lukas nebazea 
damokidebuli. Tu igi gadawyvets xelSekrulebis dadebas, maSin ratis mier 
dagvianebiT gamogzavnil aqceptze _ anu axal ofertze _ unda ganacxados 
Tanxmoba. amiT xelSekruleba CaiTvleba dadebulad pirobebiT, romelic lu-
kam miuTiTa Tavis Tavdapirvel ofertSi.

2. magaliTi: Temo, romelic indmewarmea, vaWrobs kompiuteruli teqni-
kiT. igi sandros, romelic aseve kompiuteruli teqnikiT vaWrobs, SeukveTavs 
10000 laris Rirebulebis kompiuterebsa da aqsesuarebs. Temom Tavisi Sekve-
Tis werili daasrula sityvebiT: „imis gaTvaliswinebiT, rom gadazidvisa da 
SefuTvis xarjebi Cemi gadasaxdeli ar aris.“ sandrom Temos gaugzavna Sesa-
bamisi kompiuteruli teqnika da gzavnils Tan daurTo angariSi („invoisi“), 
sadac kompiuterebisa da aqsesuarebis saerTo Rirebulebis _ 10000 laris 
gverdiT aseve garkveviT ewera 500 lari gadazidvisa da SefuTvis xarjad. 
Temom gaxsna SefuTuli kompiuterebi da aqsesuarebi da daiwyo maTi yovel-
dRiur samewarmeo saqmianobaSi gamoyeneba _ anu Semdgomi gadayidva.

mogvianebiT ki, Temom uari ganacxada sandrosTvis gadazidvisa da SefuT-
visTvis gaweuli xarjis (500 lari) gadaxdaze.

hqonda Tu ara Temos uaris Tqmis ufleba?
zemoT ganxiluli ssk-is Sesabamisi muxlebidan naTlad Cans, rom aRniS-

nul situaciaSi Tavdapirveli oferti gaagzavna Temom (329 I).

laqo kodeqsis komentari, wigni mesame, 2001, 132-e muxli, gv. 138.
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aRniSnul ofertze sandrom aqcepti ar ganacxada, ramdenadac igi Ta-
visi pasuxiT ar daeTanxma da Secvala ofertis pirobebi da gansazRvra, rom 
transportirebisa da SefuTvis xarjebi Temos gadasaxdelia. sandros pasuxi 
gamoixata mis mier produqciis TemosTvis gagzavnaSi, Tumca sakiTxavia aRniS-
nuli pasuxi rogor unda Sefasdes.

sandros pasuxi warmoadgens axal oferts, ramdenadac sandrom Secvala 
Temos mier warmodgenili ofertis pirobebi. Sesabamisad, sandros aRniSnuli 
moqmedebiT xelSekruleba jer kidev ver CaiTvleba dadebulad (333 II).

Temos mxridan produqciis gaxsna da Tavis yoveldRiur saqmianobaSi gam-
oyeneba ki unda Sefasdes, rogorc Temos konkludenturi moqmedebiT ganx-
orcielebuli aqcepti sandros modificirebul aqceptze, anu axal ofer-
tze. Sesabamisad, xelSekruleba unda CaiTvalos dadebulad, axal ofertSi 
gansazRvruli pirobebiT.

Temosa da sandros Soris arsebuli urTierToba SeiZleba Sefasdes, ro-
gorc saqmiani urTierToba. mxareTa Soris gacvlili winadadebebis safuZ-
velze SeiZleba xelSekruleba saqmian urTierTobebSi dadebuladac CaiT-
valos, Tu Semdegi winapirobebi iqneboda saxeze (334):

sandros, rogorc aqceptants, romelmac Temos gaugzavna pasuxi Secv-
lili pirobebiT, garemoebebidan gamomdinare, unda hqonoda SesaZlebloba, 
rom evarauda Temos Tanxmoba da 

Temos, produqciisa da angariSis miRebisTanave ar unda ganecxadebina 
uari sandros winadadebaze.

konkludenturi moqmedeba: rogorc aRiniSna, konkludenturi _ socialu-
rad tipuri _ moqmedebebiTac SeiZleba xelSekruleba daidos. ase magali-
Tad, mgzavris samgzavro matarebelSi asvla (e.i. konkludenturi moqmedeba) 
gulisxmobs, rom man dado gadayvanis xelSekruleba da ikisra valdebuleba, 
gadaixados Tanxa Sesabamisi tarifiT. Tu luka fasian avtosadgomze Seva da 
gaaCerebs manqanas, aRniSnuli moqmedebiT igi debs Sesabamisi sadgomiT sarge-
blobisa da avtomanqanis meTvalyureobis momsaxurebis xelSekrulebas.

334-e muxli adgens specialur SemTxvevas; miuxedavad ofertze pasuxis 
Secvlili pirobebiT gagzavnisa, pasuxi miiCneva aqceptad da ara axal ofer-
tad, Tu mxareebs Soris arsebobs saqmiani urTierToba da is winapirobebi, 
romlebzec saubaria zemoT ganxilul SemTxvevaSi.

g. dumili rogorc aqceptis forma 
sasaubro enaSi damkvidrebuli gamoTqma _ „dumili Tanxmobis niaSania“ _ 

yovelTvis ar moqmedebs samarTlebriv urTierTobebSi.259 rogorc wesi, du-

259 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 335-e muxli, gv. 146.
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mili ar gulisxmobs aranairi nebis gamovlenas.260 Sesabamisad, Tu ofertze 
potenciuri aqceptanti nebis gamovleniT ar pasuxobs, xelSekrulebac ver 
daideba. Sesabamisad, ofertze dumiliT, rogorc wesi, xelSekruleba ver 
daideba. aqac arsebobs gamonaklisebi.

335-e muxli gansazRvravs sagamonakliso SemTxvevas, roca erTi mxaris 
dumili miiCneva aqceptis formad da xelSekruleba CaiTvleba namdvilad. 
kerZod, Tuki mewarme subieqti, romelic asrulebs sxva pirTa saqmian opera-
ciebs, miiRebs oferts amgvari saqmianobis Sesrulebaze da ofertze ar re-
agirebs. mewarme subieqtis amgvari dumili CaiTvleba Tanxmobad da Sesabamisi 
xelSekruleba _ dadebulad.261

magaliTi:
rati, romelic aris indmewarme, Tavisi maRaziis gamoyenebiT vaWrobs kom-

pania „autletis“ mier warmoebuli tansacmliT. rati Tavis maRaziaSi kompania 
„autletis“ mier warmoebuli produqciis realizaciis sanacvlod aRniSnu-
li kompaniisagan iRebs Sesabamisi momsaxurebis yovelTviur safasurs. Tavis 
mxriv, ratis grZelvadiani saqmiani urTierToba aqvs kompania „let-autTan“, 
romelic ratisgan Semdgomi realizaciis mizniT mudmivad yidulobs kompania 
„autletis“ mier warmoebul produqcias. kompania „let-autma“ 2011 wlis 15 
noembers ratis gaugzavna morigi werilobiTi oferti, sadac gansazRvra, rom 
mzad iyo 25000 larad SeeZina 250 erTeuli, kompania „autletis“ mier warmoe-
buli, mamakacis fexsacmeli. aRniSnuli fexsacmlis modelis saxelwodeba iyo 
„vok-evei.“ ratim ofertze pasuxi daagviana. ofertis misvlidan me-10 dResac 
ki ar hqonda oferents miRebuli pasuxi. kompania „let-autis“ warmomadgen-
lebma imis gaTvaliswinebiT, rom: 

ratisTan maT ukve xangrZlivi saqmiani urTierToba akavSirebdaT da  ro-
gorc wesi, Tu ratis ofertiT moTxovnili produqciis miwodebis SesaZle-
bloba ar gaaCnda xolme, igi ofertis misvlidan maqsimum 7 dReSi werilo-
biT uars ugzavnida kompania „let-auts“, Sesabamisi xelSekrulebis dadebaze 
uaris Taobaze.

ratis dumili miiCnies rogorc Tanxmoba (aqcepti) aRniSnul ofertze da 
imaze dayrdnobiTa da molodiniT, rom rati aucileblad da rac mTavaria, 
rogorc yovelTvis, amjeradac droulad miawvdida maT SekveTil produq-
cias, kompania „let-autma“ soliduri Tanxa daxarja winaswari sareklamo kam-
paniis warmoebaSi, romlis meSveobiTac Tavis potenciur klientebs Seatyobi-
na, rom sul male masTan gayidvaSi iqneboda mamakacis fexsacmeli „vok-evei“. 

260 Kötz, Vertragsrecht, 2009, 50.
261 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), samoqalaqo samarT-
lis zogadi nawili, 2011, 383-e muxli, gv. 331-334; Larenz/Wolf, Allgemeiner Teil des Bürgerlichen 
Rechts, 9 Auflage, 2004, § 30 II, Rn. 21 ff. 
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mas Semdeg, rac ofertis gagzavnidan 1 TveSi arc ratis pasuxi ar gamoCnda 
da arc SekveTili produqcia, „let-autis“ warmomadgenlebi daukavSirdnen 
ratis da mosTxoves produqciis gagzavna. ratisgan ki pasuxi miiRes, rom mas 
ar hqonda Sesabamisi fexsacmelebi am etapze da uari uTxra xelSekrulebis 
dadebaze.

ratis mxridan Tavdapirveli, erTTviani dumili SeiZleba Sefasdes, ro-
gorc aqcepti, ramdenadac mxareebs Soris arsebobda saqmiani urTierToba, 
xolo ratim, rogorc mewarmem, romelsac uxdeboda kompania „autletis“ 
produqciis realizaciaSi monawileoba, ofertze uari gonivrul vadaSi ar 
ganacxada (335 I 1).

igive wesi moqmedebs im SemTxvevaSic, Tuki rati Tavdapirvelad Tavadve 
sTxovs kompania „let-auts“, rom mas mimarTon fexsacmeli „vok-eveis“ mis-
aRebad. aseT SemTxvevaSic ratis dumili CaiTvleba aqceptad (335 I 2).

davuSvaT, ratim Tavad gaugazvna „let-auts“ oferti fexsacmeli „vok-
eveis~ miwodebis Taobaze da „let-autis“ uaris miuxedavad, mainc miawoda 
mas fexsacmelebi. am SemTxvevaSi „let-auts“ warmoeSoboda zianis Tavidan 
asacileblad, ratis xarjze, fexsacmelebis droebiTi Senaxvis valdebuleba 
ise, rom Tavad „let-auts“ ziani ar misdgomoda (335 II).

11. xelSekrulebis dadebis winapirobebis sqema:

I. oferti (329 I)

mboWavi nebis gamovlenis gacxadeba 
ofertis misvla aqceptantTan (51 I)
ofertze misvlisTanave an manamde uaris ganucxadebloba (51 II)
ofertis Sinaarsis sakmarisi gansazRvruloba (327)

II. aqcepti (329 I)

aqceptis misvla oferentTan (51 I)
misvlisTanave an manamde uaris ganucxadebloba (51 II)
Sinaarsi unda iyos ofertis yvela pirobaze Tanxmobis Semcveli
drouli (330, 331)



132

giorgi svanaZe

II. sasamarTlo praqtika

1.xelSekrulebis dadebis Tavisufleba 

faqtobrivi garemoebebi262 
2000 w. 13 ianvars z. n.-m da q. x.-m sarCeliT mimarTes sasamarTlos ss „s.-

is“ mimarT da mosTxoves mopasuxes maT sasargeblod dahkisreboda 2300 lari, 
20000 aSS dolari da 70000 rusuli rubli Semdegi safuZvlebiT: 

mosarCeleebma 2002 w. 28 ivliss depozitze seifSi Seinaxes 2300 lari, 
20000 aSS dolari da 70000 rusuli rubli. 2002 w. 1 agvistos miTiTebuli 
fuli seifSi ar aRmoCnda, maSin, roca 2002 w. 28 ivlisidan 1 agvistomde maT 
sadavo Tanxa ar gamoutaniaT, bankis gasaRebiT ki seifis gaReba SeuZlebeli 
iyo. maTive ganmartebiT, seifi, saidanac waiRes fuli, dazianebuli an ga-
texili ar yofila, xolo oqrouloba ki adgilze daxvdaT. aRniSnul faqtTan 
dakavSirebiT aRiZra sisxlis samarTlis saqme, romlis warmoeba SeCerebulia 
braldebulis saxiT pasuxisgebaSi misacemi piris daudgenlobis gamo. 

mosarCeleebi Tvlidnen, rom ss „s.-s“ brali miuZRvis maTTvis zianis miy-
enebaSi, radgan man ar miiRo aucilebeli zomebi imisaTvis, rom uzrunveleyo 
depozitur seifSi arsebuli fuladi saxsrebis dacva.

saqmis proceduruli istoria
pirvelma da meore instanciis sasamarTloebma sarCeli ar daakmayofiles. 
saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis 

saqmeTa palatis ganCinebiT, meore instanciis sasamarTlos gasaCivrebuli 
ganCineba gauqmda da saqme xelaxla gansaxilvelad daubrunda imave sasamarT-
los.

Tbilisis saolqo sasamarTlos samoqalaqo, samewarmeo da gakotrebis 
saqmeTa saapelacio palatis 2005w. 1 aprilis ganCinebiT saapelacio saCivari 
ar dakmayofilda. 

sasamarTlos aRniSnuli gadawyvetileba kvlav gasaCivrda sakasacio wesiT. 

saxelSekrulebo-samarTlebrivi sakiTxebi
arsebobda Tu ara mxareTa Soris Senaxvis an mibarebis xelSekruleba.
dairRva Tu ara aRniSnuli xelSekrulebis pirobebi da unda aanazRauros 

Tu ar Sesabamisi ziani mopasuxem. 

sasamarTlos daskvniTi gadawyvetileba
mxareebs Soris arsebobda mibarebis xelSekruleba.

262 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2005 wlis 5 dekembris 
as-772-1045-05 gadawyvetileba.
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sakasacio sasamarTlo, 105-e muxlis Tanaxmad, utyuarad da sarwmunod mi-
iCnevs kasatoris ganmartebas sadepozito seifSi Tanxis regularulad Senax-
visa da dakarguli Tanxis odenobis Taobaze. mosarCelis mier miTiTebul 
garemoebaTa sawinaaRmdego mtkicebis tvirTi, 102-e muxlis Tanaxmad, ss „s.-
is“ mxarezea, risi damtkicebac mxarem ver SeZlo.

sakasacio sasamarTlo Tvlis, rom mxareTa Soris warmoSobili valdeb-
ulebiT _ samarTlebrivi urTierTobis darRveva ganpirobebulia ss „s.-is“ 
marTlsawinaaRmdego moqmedebiT, romelic mizezobriv kavSirSia z. n.-sa da q. 
x.-saTvis miyenebul zianTan. 

yovelive zemoaRniSnulidan gamomdinare, sakasacio sasamarTlo Tvlis, 
rom sakasacio saCivari safuZvliania, saapelacio sasamarTlos gasaCivrebuli 
ganCineba unda gauqmdes da axali gadawyvetilebiT sarCeli unda dakmayofil-
des.

saaqcio sazogadoeba „s.-s“ z. n.-sa da q. x.-s sasargeblod daekisros 20000 
aSS dolarisa da 70000 rusuli rublis Sesabamisi larisa da 2300 laris 
gadaxda.

saaqcio sazogadoeba „s.-s“ daekisros saxelmwifo baJis _ 5806 laris 
gadaxda saxelmwifo biujetis sasargeblod.

 
dasabuTeba
319 I muxlis mixedviT, kerZo samarTlis subieqtebs SeuZliaT kanonis 

farglebSi Tavisuflad dadon xelSekrulebebi da gansazRvron am xelSek-
rulebaTa Sinaarsi. maT SeuZliaT dadon iseTi xelSekrulebebic, romlebic 
kanoniT gaTvaliswinebuli ar aris, magram ar ewinaaRmdegeba mas. miTiTe-
buli normiT ganmtkicebulia samoqalaqo samarTalurTierTobis monawileTa 
ufleba, Tavisuflad da damoukideblad gamoxaton TavianTi namdvili neba 
xelSekrulebis Sinaarsis gansazRvrisas. es ufleba gulisxmobs imasac, rom 
mxareebs SeuZliaT, dadon samoqalaqo kodeqsiT gauTvaliswinebeli Sinaarsis 
xelSekrulebebi. 

mocemul SemTxvevaSi, ss „s.-m“ z. n.-sa da q. x.-s sargeblobis mizniT ga-
dasca Tavis SenobaSi ganTavsebuli depozituri seifi, magram masSi Senaxuli 
nivTis Tvisebisa da Rirebulebis Sesaxeb zusti informacia seifis mesaku-
TrisaTvis cnobili ar iyo. aseTi Sinaarsis saxelSekrulebo urTierToba samo-
qalaqo kodeqsiT mowesrigebuli ar aris.

amdenad, mxareTa Soris arsebuli saxelSekrulebo urTierToba gansa-
kuTrebuli saxis samarTlebrivi urTierTobaa, romlis mosawesrigeblad 
unda gamoviyenoT debulebebi, romlebic yvelaze metad Seesabameba saqmis 
faqtobriv garemoebebs, vinaidan, 5 I muxlis Tanaxmad, kanonSi pirdapir gauT-
valiswinebeli urTierTobis mosawesrigeblad gamoiyeneba yvelaze ufro ms-
gavsi urTierTobis maregulirebeli samarTlis norma (kanonis analogia). 

aRniSnulTan dakavSirebiT sakasacio sasamarTlo ver gaiziarebs kasato-
ris mosazrebas, rom mxareTa Soris saijaro xelSekruleba iyo dadebuli, 
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vinaidan sargeblobaSi gadacemuli seifi isev bankis mflobelobaSi darCa. 
541-e muxlis Tanaxmad ki, ijaris xelSekrulebiT meijare movalea gadasces 
moijares gansazRvruli qoneba droebiT sargeblobisTvis. amdenad, ijaris 
xelSekrulebis sagani mesakuTridan gadadis mosargeblis mflobelobaSi. 

mocemuli xelSekrulebiT aseve ar dadebula qiravnobis xelSekruleba, 
vinaidan qiravnobis xelSekrulebis erT-erT ZiriTad niSans aseve warmoad-
gens gamqiraveblis mier nivTis damqiraveblisaTvis sargeblobis uflebiT 
mflobelobaSi gadacema (551).

mxareTa ganmartebebisa da saapelacio sasamarTlos mier dadgenili faq-
tobrivi garemoebebis SefasebiT sakasacio sasamarTlo Tvlis, rom mxareTa 
Soris warmoSobili urTierTobis daregulirebisas gamoyenebul unda iqnes 
mibarebis xelSekrulebis momwesrigebeli normebi, vinaidan saqmis garemoebebi 
ufro metad am urTierTobas Seesabameba.

763-e muxlis Tanaxmad, mibarebis xelSekrulebiT Semnaxveli kisrulobs 
Seinaxos mimbareblis mier misTvis Cabarebuli moZravi nivTi. mibarebis 
xelSekrulebis sagani nivTis SenaxvisaTvis momsaxurebis gawevaa da am urT-
ierTobis obieqtad gvevlineba Sesanaxi nivTi, romelic SesaZlebelia iyos 
rogorc individualuri, aseve gvarovnuli niSniT gansazRvruli. mocemul 
SemTxvevaSi dadgenilia, rom bankis warmomadgenlebisaTvis ucnobi iyo Senax-
uli nivTis Rirebulebis Taobaze, magram xelSekrulebis SinaarsiTa da saqmis 
garemoebebiT, cxadia, bankisTvis cnobili iyo, rom sadepozito seifi gamoiy-
eneboda fulisa da sxva Zvirfaseulobis Sesanaxad. sasamarTlos es daskvna 
emyareba bankis mier saqmeze warmodgenil Sesagebels, sadac ganmartebulia, 
rom banksa da klients (am SemTxvevaSi mosarCeleebs) Soris ideba xelSek-
ruleba depozitur seifSi fulisa da Zvirfaseulobis Senaxvis Sesaxeb, rac 
gulisxmobs depozituri seifis mTlianobis dacvaze pasuxismgeblobas, e.i. 
pasuxismgeblobas gatexvasa da sxvagvari dazianebisagan dacvaze. 

mxareTa Soris 1999 w. 19 aprils dadebuli xelSekrulebis (depozituri 
seifiT sargeblobis Taobaze) 2.2 muxliT banki garantias iZleva depozitur 
seifSi moTavsebul faseulobaTa Senaxvasa da maTi saidumloebis uzrunve-
lyofaze. is garemoeba, rom bankisaTvis ucnobi iyo Senaxuli nivTis Rirebule-
ba, metyvelebs sargeblis miRebis mizniT gaweul mxaris riskze, rac damaxasiaTe-
belia samoqalaqo brunvisaTvis.

sadavos ar warmoadgens is garemoeba, rom nivTis sasyidliani Senaxvisas 
Semnaxvels gaZlierebuli gulisxmiereba da pasuxismgebloba unda moeTxove-
bodes. 

aRniSnulidan gamomdinare, Semnaxveli q.x.-s moTxovna Senaxuli nivTis da-
brunebis Taobaze safuZvliania, vinaidan, 770 I muxlis Tanaxmad, mimbarebels 
SeuZlia nebismier dros moiTxovos mibarebuli nivTis dabruneba.

samoqalaqo kodeqsi mxareebisagan moiTxovs ra urTierTpativiscemasa da 
gulisxmierebas kontrahentTan mimarTebaSi, orive mxares, am mxriv, SeTanx-
mebulze ufro met valdebulebas akisrebs. swored es valdebulebaa dawe-
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sebuli 316 II muxliT, romlis ZaliTac, Tavisi Sinaarsisa da xasiaTis gaT-
valiswinebiT, valdebuleba SeiZleba yovel mxares akisrebdes meore mxaris 
uflebebisa da qonebisadmi gansakuTrebul gulisxmierebas.

kiTxvebi

 � eTanxmebiT sasamarTlos gadawyvetilebas?
 � eTanxmebiT sasamarTlos ganmartebas aRniSnul nawilSi, rodesac igi 

uTiTebs, rom: „is garemoeba, rom bankisaTvis ucnobi iyo Senaxuli 
nivTis Rirebuleba, metyvelebs sargeblis miRebis mizniT mxaris 
gaweul riskze, rac damaxasiaTebelia samoqalaqo brunvisaTvis?“

 � saqarTvelos uzenaesma sasamarTlom erT-erT saqmeze263 ganmarta, rom 
„sasamarTlom [...] urTierTobis Sefasebisas unda gaiTvaliswinos 319 I 
2 muxliT aRiarebuli xelSekrulebis Tavisuflebis principi, rac gu-
lisxmobs xelSekrulebis dadebis Tavisuflebas da misi Sinaarsis Ta-
visuflad gansazRvris SesaZleblobas. xelSekrulebis Tavisuflebis 
principis es ukanaskneli elementi aseve gulisxmobs imasac, rom mxa-
reebs SeuZliaT dadon nebismieri xelSekruleba, maT Soris iseTic, 
romelic ar aris kanoniT gaTvaliswinebuli, magram ar ewinaaRmdegeba 
mas.“ 

 �  aRniSnuli ganmartebis fonze, ramdenad sworad migaCniaT is gare-
moeba, rom ganxilul saqmeze sasamarTlo mainc Seecada analogiis 
gziT msgavsi urTierTobebis momwesrigebeli xelSekruleba epovna da 
ar ganmarta mxareTa Soris gaformebuli xelSekruleba misi piro-
bebis Sesabamisad?

2. kontrahirebis iZuleba

faqtobrivi garemoebebi264 
a.l-Svilma sarCeli aRZra sasamarTloSi Sps „T-is“ mimarT zianis anazRau-

rebis Sesaxeb da moiTxova binis rekonstruqciisaTvis 10000 larisa da yov-
elTviurad binis qiris _ 100 aSS dolaris anazRaureba Semdegi safuZvlebiT: 

2003w. 8 dekembers, 9 saaTze, dazianda q.TbilisSi, ... ¹21-Si mdebare sax-
lis mkvebavi 20 mm-iani wyalsadenis mili, romelic mdebareobda a.l-Svilis 
sacxovrebeli saxlis win arsebul trotuarze. wyalsadenidan gamomdin-
are wyalma daazina mosarCelis sacxovrebeli saxli. mosarCele telefoniT 

263 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2005 wlis 9 noembris 
as-382-691-05 gadawyvetileba.
264 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2006 wlis 14 Teberv-
lis as-992-1245-05 gadawyvetileba.
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dauyovnebliv daukavSirda isnis raionis wyalkanalis samsaxurs da daxmare-
ba sTxova. miTiTebuli organizaciis warmomadgenlebi mosarCelesTan ga-
mocxaddnen mxolod 13:00 saaTze da dazianebis SekeTebaze uari ganacxades, 
vinaidan aRniSnuli maT movaleobas ar ganekuTvneboda da urCies kerZo 
muSebis moyvana. muSebma, miwis gaTxrisaTvis specialuri nebarTvis ararse-
bobis gamo, samuSaoze uari ganacxades. a.l-Svilma dauyovnebliv acnoba mo-
pasuxes dazianebis Sesaxeb, Tumca Sps „T-m“ wylis miwodeba mxolod saRamos 
17:00 saaTze Sewyvita. sakrebulos mxridan Carevis Semdeg, T-is meSveobiT, 
wyali saRamos 17:00 saaTze gadaiketa. wylis nakadis SeuCerebelma dinebam mo-
sarCelis bina mTlianad daaziana da sacxovreblad uvargisi gaxada. mopasuxem 
sarCeli ar cno Semdegi dasabuTebiT: q.Tbilisis wyalsadenisa da kanaliza-
ciis sistemebiT sargeblobis wesdebis Tanaxmad, wyalsadenis ganStoeba, qu-
Cis gamanawilebeli qselidan wyalmzomi kvanZis CaTvliT, saxlTmflobelobis 
ezos an kvartlis tertoriaze, iTvleba Sida qselad da iq momxdari uwes-
rigobis aRkveTa abonents evaleba. amrigad, mosarCelis moTxovna usafuZv-
loa da ar unda dakmayofildes.

saqmis proceduruli istoria
q. Tbilisis, mTawminda-krwanisis raionuli sasamarTlos 2004 w. 19 mar-

tis gadawyvetilebiT, sarCeli nawilobriv dakmayofilda, rac mxareebma gaa-
saCivres saapelacio wesiT.

meore instanciis sasamarTlos gadawyvetilebiT sarCeli ar dakmayofil-
da, razec a.l-Svilma Seitana sakasacio saCivari.

saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis 
saqmeTa palatis 2005 w. 25 Tebervlis ganCinebiT gasaCivrebuli gadawyvetile-
ba gauqmda da saqme daubrunda imave, meore instanciis sasamarTlos, xelaxla 
gansaxilvelad.

meore instanciis sasamarTlos gadawyvetilebiT a.l-Svilis sarCeli mate-
rialuri zianis anazRaurebis nawilSi dakmayofilda, xolo zianis odenobis 
gansazRvra dadginda gadawyvetilebis kanonier ZalaSi Sesvlis Semdeg. 

aRniSnuli gadawyvetileba mxareebma gaasaCivres sakasacio wesiT. saqarT-
velos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2005 w. 12 seqtembris ganCinebiT a. l-Svilis warmomadgenel b. l-
Svilis sakasacio saCivari darCa ganuxilvelad.

saxelSekrulebo-samarTlebrivi sakiTxebi 
gamoricxuli iyo Tu ara mxareebs Soris dadebuli xelSekrulebis safuZ-

velze Sida qselis dazianebis SemTxvevebTan mimarTebiT T-is pasuxismgebloba? 

sasamarTlos daskvniTi gadawyvetileba
mxareTa ganmartebebisa da saapelacio sasamarTlos mier dadgenili faq-

tobrivi garemoebebis SefasebiT sakasacio sasamarTlo Tvlis, rom a. l-Svil-
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isaTvis miyenebuli ziani gamowveulia Sps „T-is“ braleuli umoqmedobiT.
usafuZvloa kasatoris mosazreba, rom, vinaidan Sida qselebis mowesrige-

ba mis movaleobaSi ar Sedis da dazianda Sida qselSi Semavali wyalsadenis 
mili, zianis anazRaureba mas ar unda dahkisreboda.

Sps „T-is“ sakasacio saCivari ar dakmayofildes. Tbilisis saolqo sa-
samarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa saapelacio pala-
tis 2005w. 9 ivnisis winaswari gadawyvetileba darCes ucvleli. saqme saboloo 
gadawyvetilebis misaRebad daubrundes Tbilisis saapelacio sasamarTlos 
samoqalaqo saqmeTa palatas.

sakasacio sasamarTlos ganCineba sabolooa da ar gasaCivrdeba.

dasabuTeba
dadgenili faqtobrivi garemoebebidan gamomdinare, mxareTa Soris war-

moSobilia valdebulebiT-samarTlebrivi urTierToba wyliT momaragebasTan 
dakavSirebiT. kasatori mxare warmoadgens ra mewarme subieqts, misi warmo-
madgenlis ganmartebiT, abonentebTan debs xelSekrulebebs standartuli pi-
robebiT wylis garkveul safasurad miwodebis Sesaxeb. 

samoqalaqo kodeqsi mxareebisagan moiTxovs ra urTierTpativiscemasa da 
gulisxmierebas kontrahentTan mimarTebaSi, orive mxares am mxriv SeTanx-
mebulze ufro met valdebulebas akisrebs. swored es valdebulebaa dawe-
sebuli 316 II muxliT, romlis ZaliTac, Tavisi Sinaarsisa da xasiaTis gaT-
valiswinebiT, valdebuleba SeiZleba yovel mxares akisrebdes meore mxaris 
uflebebisa da qonebisadmi gansakuTrebul gulisxmierebas.

Sps „T-i“ sarCelSi miTiTebuli garemoebis sawinaaRmdego argumentacias 
amyarebs im garemoebaze, rom Sida qselis dazianeba mis pasuxismgeblobas ar 
iTvaliswinebs. mxareTa Soris urTierToba warmoSobilia ra standartuli 
xelSekrulebis safuZvelze, 346-e muxlis Tanaxmad, baTilia xelSekruleba-
Ta standartuli piroba, miuxedavad xelSekrulebaSi misi CarTvisa, Tu igi 
ndobisa da keTilsindisierebis principebis sawinaaRmdegod sazianoa xelSek-
rulebis meore mxarisaTvis. 

amdenad, Sps „T-s“ mxaresTan SeTanxmebiT an samoqmedo debulebiT kide-
vac rom SeezRuda Tavisi pasuxismgeblobis farglebi, aucileblobis SemTx-
vevaSi Sida qselebis dazianebis aRkveTasTan mimarTebaSi, xelSekrulebis es 
piroba dasaxelebuli normidan gamomdinare, baTilia, vinaidan am SemTxvevaSi, 
swored keTilsindisierebis principebis sawinaaRmdego daTqma iqneboda. 

aseTi daskvna efuZneba im garemoebas, rom zianis gamomwvevi garemoebis 
aRkveTa wylis miwodebis SewyvetiT iyo SesaZlebeli, rac mxolod Sps „T-s“ 
SeeZlo. rogorc gadawyvetilebis kvleviT nawilSi aRiniSna, mocemul Sem-
TxvevaSi kontrahents warmoadgens mewarme subieqti, romelsac aseTi saqmi-
anobis ganxorcielebis ufleba gansazRvruli teritoriis farglebSi sax-
elmwifosgan gacemuli specialuri nebarTvis safuZvelze mxolod mas aqvs 
mopovebuli. 



138

giorgi svanaZe

amdenad, Sps „T-s“ wyliT momaragebis bazarze ukavia ra dominirebuli mdgo-
mareoba, 319 II muxlis Tanaxmad, mas ar SeuZlia kontrahents usafuZvlod Ses-
Tavazos xelSekrulebis araTanabari piroba.

410-e muxlis Tanaxmad, sakasacio sasamarTlo ar daakmayofilebs saka-
sacio saCivars, Tu saapelacio sasamarTlos gadawyvetilebas safuZvlad ar 
udevs kanonis darRveva. zemoaRniSnul garemoebaTa gaTvaliswinebiT, saka-
sacio palata miiCnevs, rom gasaCivrebuli gadawyvetileba kanonis darRvevis 
gareSea miRebuli da misi gauqmebis iuridiuli safuZveli ar arsebobs.

kiTxvebi

 � eTanxmebiT sasamarTlos gadawyvetilebas?
 � eTanxmebiT sasamarTlos ganmartebas imis Taobaze, rom mxareTa Soris 

dadebuli xelSekrulebis standartuli pirobis baTilobis safuZve-
li saxezea?

 � saqmis faqtobrivi garemobebi 319-e muxlis sxvagvarad ganmartebis 
saSualebas xom ar iZleva?

3. oferti, aqcepti, mowveva ofertze, xelSekrulebis dadeba
 
faqtobrivi garemoebebi265 
Sps „i-is“ direqtorma sarCeliT mimarTa sasamarTlos Sps „s-is“ mimarT 

da moiTxova auqcionze nayidi qonebis SesaZenad gadaxdil TanxaSi damate-
biTi Rirebulebis gadasaxadis CaTvla. Ggarda amisa, mosarCele iTxovda mo-
pasuxisaTvis auqcionze gamocxadebuli pirobebis Sesabamisad xelSekrulebis 
dadebis valdebulebis dakisrebas. 

moTxovnis safuZvlad mosarCelem miuTiTa, rom mopasuxis mier 2004 wlis 
10 dekembers gazeT „........-Si“ gamocxadda auqcioni jarTis realizaciis 
mizniT. sarealizaciod gatanili qoneba daiyo oTx lotad. mosarCelis in-
teresis sagans warmoadgenda me-2 lotad gatanili sajarTe relsi, romlis 
sarealizacio fasi ganisazRvra 161054,25 aSS dolaris ekvivalenti lariT.

2005 wlis 12 ianvars gamarTul auqcionze mosarCele gamocxadda gamar-
jvebulad. aRniSnulis Taobaze Sedga auqcionis Sedegebis ¹2 oqmi. qonebis 
gasayidma fasma Seadgina 166,73 aSS dolari. mosarCelem gadaixada aRniSnuli 
Tanxa, magram mopasuxem acnoba, rom valdebulia gadaixados damatebiTi Ri-
rebulebis gadasaxadi, winaaRmdeg SemTxvevaSi igi uars acxadebs nasyidobis 
xelSekrulebis gaformebaze.

Sps „s-is“ mier Sps „i-Tvis“ gagzavnil nasyidobis xelSekrulebis proeqtis 

265 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2007 wlis 2 Tebervlis 
as-592-974-06 gadawyvetileba.
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me-2 punqtSi Sps „s-am“ miuTiTa, rom sajarTe relsis Rirebulebaa 166422,73 
aSS dolaris ekvivalenti larebiT (dRg-s gareSe), xolo 3.2 punqtSi aRniSna, 
rom damatebiTi Rirebulebis gadasaxads myidveli ixdis saqarTvelos saga-
dasaxado kodeqsis moTxovnaTa Sesabamisad.

mosarCelis ganmartebiT, Sps „i-ma“ miiRo da Seasrula mopasuxis mier 
gamoqveynebuli pirobebi, romelTa Soris umTavress warmoadgenda nasyido-
bis fasi. damatebiTi Rirebulebis gadasaxadi ar warmoadgens xelSekrulebis 
arsebiT pirobas. Tu mosarCelisaTvis cnobili iqneboda, rom damatebiTi Ri-
rebulebis gadasaxadi nasyidobis fasSi ar Sedioda, maSin isini auqcionSi 
monawileobas ar miiRebdnen. amasTanave, mosarCelem aRniSna, rom, sagadasaxa-
do kodeqsis Tanaxmad, dRg-s gadaxda ekisreba saqonlis mimwodebels, e.i. Sps 
„s-as“.

saqmis proceduruli istoria
Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2005 wlis 2 

agvistos gadawyvetilebiT Sps „i-is“ sarCeli dakmayofilda.
aRniSnuli gadawyvetileba saapelacio wesiT gaasaCivra Sps „s-am“. Tbili-

sis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2006 wlis 30 ivnisis 
ganCinebiT ar dakmayofilda Sps „s-is“ saCivari.

sakasacio saCivari ar dakmayofilda. ucvlelad darCa am saqmeze Tbili-
sis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2006 wlis 30 ivnisis 
ganCineba.

saxelSekrulebo-samarTlebrivi sakiTxebi266 
daido Tu ara xelSekruleba mxareebs Soris Sesabamisi pirobebiT.

sasamarTlos daskvniTi gadawyvetileba
xelSekruleba dadebulia mxareTa Soris Sesabamisi ofertisa da aqceptis 

gziT.

dasabuTeba
saapelacio palatam gamoiyena samoqalaqo kodeqsis 329 II muxli, romlis 

Tanaxmad xelSekrulebis dadebis Sesaxeb winadadeba, romelic mimarTulia 
pirTa ganusazRvreli wrisadmi, warmoadgens mowvevas ofertze. mocemul Sem-
TxvevaSi Sps „s-is“ mier auqcionis gamocxadeba warmoadgenda mowvevas ofer-
tze.

Sps „i-ma“ gamoxata Tanxmoba ofertze da Seasrula Sps „s-is“ mier SeTava-
zebuli pirobebi nivTis nasyidobis xelSekrulebis dadebis mizniT. aRniS-

266 SeniSvna: aRniSnul gadawyvetilebaSi davis mTavar sagans warmoadgenda damatebiTi Ri-
rebulebis gadaxdis sakiTxi, Tumca saxelmZRvanelos miznebidan gamomdinare yuradReba 
gamaxvilebulia saxelSekrulebo-samarTlebriv sakiTxebTan dakavSirebiT sasamarTlos 
ganmartebebze.
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nulidan gamomdinare, saapelacio palata Tvlis, rom mxareTa mier ganxor-
cielda xelSekrulebis dasadebad aucilebeli ori iuridiuli mniSvnelobis 
aqti _ oferti da aqcepti.

dadgenilia, rom Sps „s-am“ gazeT „ .........-Si“ 2004 wlis 10 dekembers mis 
balansze aRricxuli jarTis realizaciis mizniT gamoacxada auqcioni da 
gamoaqveyna informacia sarealizacio qonebis Sesaxeb. sawyisi sarealizacio 
fasi ganisazRvra 161 054, 25 aSS dolaris ekvivalenti lariT. 2005 wlis 
12 ianvars gamarTul auqcionze gamarjvebulad gamovlinda Sps „i-i“, nivTis 
gasayidma fasma Seadgina 166 422, 73 aSS dolaris Sesabamisi lari, rac mo-
sarCelem gadaixada. auqcionis Sedegebi dadasturda Sps „s-is“ generaluri 
direqtoris 2005 wlis 17 ianvris ¹13\g brZanebiT.

329 II muxlis Tanaxmad, winadadeba, romelic mimarTulia pirTa ganusaz-
Rvreli wrisadmi, warmoadgens mowvevas ofertze, Tu am winadadebaSi sxva ram 
ar aris pirdapir miTiTebuli. 

Sps „s-is“ mier auqcionis gamocxadeba warmoadgenda mowvevas ofertze, 
xolo auqcionSi monawileobis miRebiTa da gamarjvebiT Sps „i-ma“ oferti 
gaakeTa, rac aqceptirebuli iyo Sps „s-is“ direqtoris brZanebiT. am brZanebiT 
gamarjvebulad gamocxadda mosarCele im pirobebiT, ra pirobebiTac Catarda 
auqcioni, anu mxareebi SeTanxmdnen gasayidi qonebis fasze _ 166 422,73 aSS 
dolaris ekvivalentis larze.

327-e muxlis Tanaxmad, xelSekruleba dadebulad CaiTvleba, Tu mxareebi 
mis yvela arsebiT pirobaze SeTanxmdnen saamisod gaTvaliswinebuli for-
miT. arsebiTad CaiTvleba xelSekrulebis is pirobebi, romlebzedac erT-
erTi mxaris moTxovniT miRweul unda iqnes SeTanxmeba, anda, romlebic ase-
Tad miiCneva kanonis ZaliT. amave kodeqsis 477 II muxliT myidveli movalea 
gadauxados gamyidvels SeTanxmebuli fasi da miiRos nayidi qoneba. nasyido-
bis xelSekrulebis aucilebeli pirobaa xelSekrulebis sagani da fasi. nasy-
idobis xelSekrulebis fasi mxareTa SeTanxmebiT ganisazRvreba.

gansaxilvel SemTxvevaSi dadgenilia, rom mxareebi SeTanxmdnen nivTis ga-
sayid fasze 166 422,73 aSS dolaris ekvivalent _ larze. nivTis fasze SeTanx-
mebis dros gamovlenili iyo orive mxaris neba, romlebic emTxveoda erT-
maneTs da gamyidvelis mier calmxrivad, mxareTa SeTanxmebiT gansazRvruli 
arsebiTi pirobis _ nivTis fasis gazrda, kanonsawinaaRmdegoa, Sesabamisad, 
myidvelma unda gadaixados SeTanxmebuli fasi.

kiTxvebi

 � eTanxmebiT sasamarTlos gadawyvetilebas xelSekrulebis dadebis 
sakiTxis nawilSi?

 � auqcionze monawileobis miRebis survili warmoadgenda oferts, aq-
cepts, modificirebul aqcepts, axal oferts Tu konkludentur 
aqepts dumilis formiT?
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 � gazeTSi gamoqveynebuli fasi iyo 161 054, 25 aSS dolari, xolo nivTis 
gasayidma saboloo fasma, razec mxareebi SeTanxmdnen, Seadgina 166 
422, 73 aSS dolari. aRniSnuli cvlileba da fasTa Soris sxvaoba 
warmoadgens pirobebis Secvlasa da Sesabamisad, axali ofertis gziT 
miRebul pirobas?

4. oferti, aqcepti, dumili

faqtobrivi garemoebebi267 
ss „q. m. q.“ ss k. b. „r“ 1996 wlis 2 Tebervals erTi wlis vadiT gaaf-

orma sabanko-sakredito xelSekruleba sesxis _ 15000 laris miRebis Sesaxeb. 
xelSekrulebis Sesabamisad gansazRvrul iqna procenti _ yovelTviurad 8%, 
xolo gadaxdis vadis gadacilebis SemTxvevaSi _ pirgasamtexlo 16% _ TveSi.

miTiTebli xelSekrulebis Sesabamisad ss „q. m. q. “ sesxi gaitana or eta-
pad: 1996 wlis 2 Tebervals gaitana 5341 lari da 68 TeTri, xolo 1996 wlis 
8 Tebervals _ 10000 lari. bankis mier 341 lari da 68 TeTri gacemul iqna 
ise, rom mxareebs Soris dadebuli xelSekruleba am Tanxis gacemas ar iTval-
iswinebda.

imave pirobiT, 1996 wlis 1 marts mxareTa Soris kvlav gaformda sesxis 
miRebis Sesaxeb xelSekruleba 5000 laris, xolo 1998 wlis 14 ianvars 4 Tvis 
vadiT _ 6650 laris odenobiT da aRniSnuli Tanxa ss „q. m. q.“ mier miRebul 
iqna saTanado wesebis dacviT.

ss „q. m. q.“ aRebuli kreditiT procentis dafarvas periodulad axor-
cielebda. mxareTa SeTanxmebiT 1996 wlis sakredito gadaxdis gadavadeba 
moxda 1998 wlis pirveli kvartlis bolomde. winaaRmdeg SemTxvevaSi, qarxa-
nam SesTavaza banks valSi mieRo 45120 larad Rirebuli qarxnis nawili. 1998 
wlis 22 ivliss daufaravma sesxma saerTo jamSi Seadgina 26691 lari, xolo 
sesxis daufaravma procentma _ 27660 lari. sesxis vadaSi gadauxdelobis gamo 
kreditors pirgasamtexlos daricxva ar mouxdenia.

1998 wlis 22 ivliss mxareebis mier xelmoweril iqna SeTanxmeba, romlis 
mixedviTac, baTilad iqneboda cnobili 1996 wlis 2 Tebervlis, 1 martisa da 
1998 wlis 14 ianvris xelSekrulebebi da am xelSekrulebebiT nakisri yvela 
valdebuleba Sesrulebulad CaiTvleboda, Tu ss „q. m. q.“ ori kviris vadaSi 
dafaravda 20.000 lars.

am SeTanxmebis Tanaxmad ss „q. m. q.“ 1998 wlis 10 agvistos dafara 15 000 
lari, xolo 31 agvistos _ 5 000 lari, riTac misive braliT daarRvia SeTanx-
mebis piroba, ris gamoc 1998 wlis 31 agvistos TariRiT Sedgenil „sakredito 
davalianebis Sewyvetis Sesaxeb oqmze“, romelsac xels awerda ss „q. m. q.“, 
bankma „r“ xeli ar moawera. movalis mier Setanili 20.000 lari ar CaTvala 

267 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2000 wlis 10 maisis 
3k\199 gadawyvetileba.
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sesxis ZiriTadi Tanxis dafarvad (igi CaTvala sesxis sargeblis davalianebis 
dafarvaSi), ris gamoc 1999 wlis ivlisisaTvis davalianebis saerTo raodeno-
bam (ZiriTadi valisa da sargeblis CaTvliT) pirgasamtexlos garda, Seadgina 
56345 lari.

saqmis proceduruli istoria
ss k. b. „r.“ 1999 wlis 13 ivliss ss „q. m. q.“ mimarT sarCeliT mimarTa qa-

laq quTaisis saqalaqo sasamarTlos da moiTxova sesxis _ 56345 laris, amave 
qarxnis sagarantio weriliT, qarxnis muSis mier aRebuli sesxis _ 

8030 larisa da saxelmwifo baJis saxis gadaxdili Tanxis _ 1 609 laris 
gadasaxdelad dakisreba.

1999 wlis 20 seqtembers quTaisis saqalaqo sasamarTlom safuZvlianad 
cno mosarCelis moTxovna da nawilobriv daakmayofila sarCeli: ss „q. m. q.“ 
gadasaxdelad daakisra sabanko kreditis gadauxdeli vali _ 56345 lari da 
saxelmwifo baJi _ 1408 lari. sarCelis moTxovna danarCen nawilSi ar dak-
mayofilda.

2000 wlis 16 Tebervals quTaisis saolqo sasamarTlos samoqalaqo, same-
warameo da gakotrebis saqmeTa palatam daakmayofila ss „q. m. q.“ saapelacio 
saCivari, gaauqma quTaisis saqalaqo sasamarTlos gadawyvetileba da ss k.b. 
„r.“ sarCelis dakmayofilebaze uari uTxra.

sskb „r“ sakasacio saCivriT mimarTa saqarTvelos uzenaesi sasamarTlos 
samoqalaqo, samewarmeo da gakotrebis saqmeTa palatas.

kasators ukanonod miaCnia saapelacio sasamarTlos gadawyvetileba; 
moiTxovs mis gauqmebasa da axali gadawyvetilebiT ss „q. m. q.“ 56.345 laris 
gadasaxdelad dakisrebas.

sskb „r.“ sakasacio saCivari dakmayofildes nawilobriv: gauqmdes am saq-
meze quTaisis saolqo sasamarTlos samoqalaqo, samewarmeo da gakotrebis 
saqmeTa palatis 2000 wlis 16 Tebervlis gadawyvetileba da miRebul iqnes 
axali gadawyvetileba.

ss „q. m. q.“ banki „r.“ sasargeblod gadasaxdelad daekisros 49.950 lari da 
50 TeTri „i.“ gaxsnil ¹000281611 da bank „r.“ gaxsnil ¹28.180 angariSsworebis 
angariSidan.

banki „r.“ sasargeblod masve gadaxdes sasamarTlo xarjebi 2000 laris 
odenobiT imave angariSsworebis angariSebidan.

saxelSekrulebo-samarTlebrivi sakiTxebi
kasators miaCnia, rom saapelacio sasamarTlom arasworad gamoiyena 

da ganmarta kanoni novaciis, valis patiebis, ofertisa da aqceptis Ses-
axeb.

sasamarTlos daskvniTi gadawyvetileba
palatam Seiswavla saqmis masalebi, sakasacio saCivari, moismina mxareTa 
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ganmartebani da miaCnia, rom kasatoris moTxovna safuZvliania da igi unda 
dakmayofildes nawilobriv.

dasabuTeba
palatas miaCnia, rom saapelacio sasamarTlos gadawyvetileba kanonis 

darRveviTaa gamotanili. saapelacio sasamarTlom gamoiyena kanoni, romelic 
ar unda gamoeyenebina; ar gamoiyena kanoni, romelic unda gamoeyenebina da 
arasworad gamoiyena da ganmarta 329-e, 331-e, 428-e, 429-e da 448-e muxlebi, 
roca mxareebs Soris 1998 wlis 22 ivliss xelmowerili SeTanxmeba novaciad 
da valis patiebad, 1998 wlis 31 agvistos TariRiT calmxrivad Sedgenili 
oqmi _ ofertad da valdebulis Sesrulebad, xolo am oqmze kreditoris mier 
xelmoweraze uaris Tqma aqceptad miiCnia.

428-e muxlis Sesabamisad, „valdebulebiTi urTierToba wydeba maSinac, 
roca kreditori valdebulebiT gaTvaliswinebulis nacvlad Sesrulebad 
iRebs sxva valdebulebis Sesrulebas (novacia).“268

mocemul SemTxvevaSi, radganac 1998 wlis 22 ivlisis SeTanxmebis xelwer-
iliT kreditors sesxis xelSekrulebiT warmoSobili valdebuleba sxva saxis 
valdebulebiT ar Seucvlia, TavisTavad, am SeTanxmebiT movalesa da kredi-
tors Soris valdebulebis Sesrulebis novacias adgili ar hqonia. aqedan 
gamomdinare, saapelacio sasamarTlos mier am epizodSi 428-e muxlis gamoy-
eneba niSnavs im kanonis gamoyenebas, romelic sasamarTlos ar unda gamoey-
enebina.

429-e muxlis Sesabamisad, kreditorma unda gasces damadasturebeli do-
kumenti movalis moTxovnaze Sesrulebis mTlianad an nawilobrivi miRebis 
Sesaxeb. magram es ar niSnavs imas, rom valdebulebis Sesrulebis miRebis 
Sesaxeb ss „q. m. q.“ mier calmxrivad xelmoweril aqtze sskb „r.“ mxriv xelis 
moweraze uaris Tqma warmoadgens aqcepts ss „q. m. q.“ mxridan gakeTebul 
ofertaze.

329-e muxlis Sesabamisad, xelSekrulebis dadebis Sesaxeb winadadeba Semo-
Tavazebulad iTvleba mxolod im SemTxvevaSi, Tu winadadebaSi gamoxatulia, 
rom winadadebis mimcemi (oferenti) Tanxmobis (aqceptis) SemTxvevaSi mzadaa 
Seasrulos Tavisi winadadeba. es imas niSnavs, rom winadadebaSi gamoxatuli 
unda iyo xelSekrulebis dadebis SesaZleblobis Sesaxeb. winadadebidan Tu 
aSkarad ar Cans xelSekrulebis dadebis ganzraxva, maSin aseTi Setyobineba 
oferti ar iqneba.

mocemul SemTxvevaSi igi ofertad ver CaiTvleba, radganac 1998 wlis 
31 agvistos aqti warmoadgenda movalis moTxovnis kreditorisadmi valde-
bulebis Sesrulebis damadasturebeli dokumentis gacemis Sesaxeb, vinaidan 
masSi ar Canda aranairi winadadeba mxareebs Soris xelSekrulebis dadebisa. 
aseT SemTxvevaSi, Tanmyofi an araTanmyofi piris dumili ar warmoadgens aq-
cepts. miT umetes maSin, roca konkretul SemTxvevaSi kreditorma valdeb-

268 SeniSvna: 428-e muxlis Tavdapirveli, Zveli redaqcia.



144

giorgi svanaZe

ulebis Sesrulebis Sesaxeb araTu gasca dokumenti, aramed, piriqiT, movalis 
mier 1998 wlis 22 ivlisis SeTanxmebis safuZvelze gadaxdili 20000 lari 
(radganac igi ar iqna gadaxdili SeTanxmebis Sesabamisad orkvirian vadaSi) 
sesxis ZiriTadi davalianebis dafarvaSic ki ar CaTvala da 1998 wlis 31 agvis-
tos mdgomareobiT ss „q. m. q.“ pirad angariSSi davalianebad dausva ZiriTadi 
Tanxa _ 26991 lari da am valis gadauxdeli Sesabamisi procenti. ufro metic, 
sskb „r.“ ss „q. m. q.“ 1998 wlis 13 oqtombers gagzavnili weriliT acnoba, 
rom mas bankis sasargeblod davalianebad ericxeboda 36569 lari da sTxovda 
sakredito davalianebis 1998 wlis 25 oqtombramde dafarvas.

kreditorma 1999 wlis 17 Tebervals movales kvlav gaugzavna saTanado 
werili imis Sesaxeb, rom davalianeba ukve Seadgenda 48717 lars da sTxovda 
daefara 1999 wlis 25 Tebervlamde, winaaRmdeg SemTxvevaSi mimarTavda sa-
samarTlos. 1999 wlis 12 marts bankma Tavisi weriliT kidev erTi gafrTx-
ileba gaugzavna ss „q. m. q.“ davalianebis dafarvis moTxovniT. aqedan gamom-
dinare, saapelacio sasamarTlom arasaTanado ganmarteba misca 329-335-e 
muxlebs (ofertisa da aqceptis Sesaxeb).

saapelacio sasamarTlom aseve arasworad ganmarta 448-e muxli. am muxlis 
Sesabamisad, „valis patieba mxareTa Soris SeTanxmebiT iwvevs valdebulebis 
Sewyvetas“. valis patieba ar SeiZleba iyos calmxrivi aqti. misi SewyvetisaT-
vis aucilebelia orive mxaris Tanxmoba. Tu kreditori aseT xelSekrule-
baSi moTxovnis uflebas itovebs, rasac faqtobrivad. 1998 wlis 22 ivlisis 
xelSekrulebaSi hqonda adgili, maSin valis patiebas ar SeiZleba hqondes 
adgili.

palatas miaCnia, rom mxareebs Soris 1998 wlis 22 ivliss gaformebuli 
SeTanxmebiT Camoyalibda ubralo potestanturi, pozitiuri, pirobiTi ga-
rigeba valdebulebis SesrulebisaTvis damatebiTi vadis dawesebisa da misi 
Sesrulebis SemTxvevaSi valis patiebis Sesaxeb, radganac mxareebs Soris 1998 
wlis 22 ivliss dadebuli SeTanxmebiT, movale Tu 2 kviris vadaSi kreditors 
gadauxdida 20000 lars, vali mTlianad dafarulad CaiTvleboda. am SemTx-
vevaSi saapelacio sasamarTlos unda exelmZRvanela 90-e, 92-e, 93-e 405-e da 
448-e muxlebis erTobliobiT.

405 I Sesabamisad, Tu xelSekrulebis erTi mxare arRvevs ormxrivi xelSek-
rulebis valdebulebebs, maSin meore mxares SeuZlia valdebulebis Ses-
rulebisaTvis mis mier damatebiT gansazRvruli vadis uSedegod gasvlis Sem-
deg uari Tqvas xelSekrulebaze.

mocemul SemTxvevaSi kreditorma movales xelSekrulebis SesrulebisaT-
vis valis nawilis patiebis ubralo potestanturi, pozitiuri pirobiT ga-
nusazRvra orkviriani damatebiTi vada da am vadaSi movalem ver Seasrula 
valdebuleba, xolo vadis gasvlis Semdeg valdebulebis Sesrulebam kredi-
torisaTvis interesi dakarga, mas warmoeSva ufleba uari eTqva am xelSek-
rulebaze da moeTxova valdebulebis Sesruleba ZiriTadi xelSekrulebebis 
Sesabamisad, rasac faqtobriv SemTxvevaSi hqonda adgili.
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palatas miaCnia, rom mxareebs Soris 1996 wlis 2 Tebervals da 1 marts 
dadebuli xelSekrulebebi sesxis Sesaxeb Seesabameba samoqalaqo samarTlis 
kodeqsis (1964 wlis redaqciiT) 391-e, 392-e da 393-e muxlebis axali samoqa-
laqo kodeqsis 867-869-e da 623-625-e muxlebis moTxovnebs.

154-e muxlis Sesabamisad (1964 wlis redaqciiT), valdebuleba warmoiSoba 
xelSekrulebiT. amave kodeqsis 391-e muxlis Sesabamisad ormocdaaT maneTze 
meti Tanxis sesxis xelSekruleba werilobiT unda iyos dadebuli.

axali samoqalaqo kodeqsis 317-e muxlis Sesabamisad, valdebulebis war-
moSobisaTvis aucilebelia monawileTa Soris xelSekrulebis arseboba.

1507 III muxlis Sesabamisad, gamoiyeneba 1964 wlis redaqciiT samoqalaqo 
samarTlis kodeqsis normebi, xolo amave muxlis pirveli da meore nawilis 
Sesabamisad, axali samoqalaqo kodeqsis normebi gamoiyeneba 1997 wlis 25 no-
embris Semdeg warmoSobil ufleba-movaleobebisa da urTierTobebis mimarT. 
orive SemTxvevaSi, movale valdebulia kreditors gadauxados vali xelSek-
rulebebiT gaTvaliswinebuli odenobisa da pirobebis Sesabamisad.

mocemul SemTxvevaSi, mxareebs Soris 1996 wlis 2 Tebervlis xelSekrule-
ba sesxis Sesaxeb mxolod 15 000 larze iyo dadebuli. am xelSekrulebis Sesa-
bamisad sesxi gaica or etapad da gaica 341 lariT da 68 TeTriT meti, vidre 
iyo gaTvaliswinebuli, vinaidan zedmetad gacemuli Tanxa xelSekrulebiT 
gaTvaliswinebuli ar iyo, palatas miaCnia, rom kreditoris am moTxovnas 341 
larisa da 68 TeTris nawilSi, rogorc ZiriTadi valis, ise misi procentis 
gaTvaliswinebiT (radganac igi mxareebs Soris dadebuli xelSekrulebidan 
ar gamomdinareobs), dakmayofilebaze uari unda iTqvas, aRniSnuli Tanxa 1996 
wlis Tebervlidan 1999 wlis maisis CaTvliT 1407 lars Seadgens, rac unda 
gamoakldes kasatoris mier moTxovnil Tanxas.

axali samoqalaqo kodeqsis 625-e muxlis Sesabamisad, sesxisaTvis mxaree-
bma SeiZleba gaiTvaliswinon procenti, rac gonivrul SesabamisobaSi unda 
iyos erovnuli bankis an bankTaSorisi sakredito auqcionis mier dadgenil 
zRvrul odenobasTan. am wesis darRveviT dadebuli xelSekruleba ki baTi-
lad iTvleba. dadgenilia, rom mxareebs Soris 1998 wlis 14 ianvars dadebuli 
sabanko-sakredito xelSekruleba iTvaliswinebda yovelTviurad 8% gadax-
das. am droisaTvis bankTaSoriso sakredito auqcionis saprocento ganakveTi 
Seadgenda 3%-s.

62-e muxlis Sesabamisad, garigebis nawilis baTiloba ar iwvevs misi sxva 
nawilebis baTilobas, Tu savaraudoa, rom garigeba daideboda baTili nawilis 
gareSec, rac mocemul SemTxvevaSi savsebiT SesaZlebeli iyo.

radganac bolo sabanko kreditiT gansazRvruli saprocento ganakve-
Ti _ 8% gonivrul SesabamisobaSi ar iyo im periodSi arsebul bankTaSo-
ris sakredito resursebis auqcionis saprocento ganakveT 3%-Tan, palatas 
mizanSewonilad miaCnia, rom bolo sesxze procentis saxiT ganisazRvros 3%, 
romlis gaTvaliswinebiTac sxvaoba Seadgens 4987 lars da 50 TeTrs, rac 
unda gamoakldes gadasaxdelad darCenil davalianebis Tanxas da sabolood 
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gadasaxdelad darCes 4950 lari da 50 TeTri.

kiTxvebi

 � eTanxmebiT sasamarTlos gadawyvetilebas?
 � sworia Tu ara sasamarTlos Sefaseba dumilis samarTlebriv Sede-

gebTan dakavSirebiT?

III. kiTxvebi da kazusebi

1. kiTxvebi gameorebisTvis

 � ra winapirobebia saWiro, rom xelSekruleba CaiTvalos dadebulad?
 � ra saxis xelSekrulebebi arsebobs?
 � warmoadgens Tu ara oferti nebis gamovlenas? aqcepti? modificire-

buli aqcepti? axali oferti?
 � rogori nebis gamovlenaa oferti?
 � ras niSnavs kontrahirebis iZuleba?
 � ras niSnavs xelSekrulebis dadebis Tavisuflebis principi?
 � ra SemTxvevaSi CaiTvleba oferti meore mxaris mxridan miRebulad?
 � SeuZlia Tu ara oferents, rom ukan gaixmos oferti?
 � SeuZlia Tu ara aqceptants, rom ukan gaixmos aqcepti?
 � ras niSnavs ofertis mboWavi xasiaTi?
 � ra gansxvavebaa winare xelSekrulebasa da winasaxelSekrulebo mo-

laparakebebs Soris?
 � ra SemTxvevaSi iTvleba winare xelSekruleba namdvilad?
 � ra aris xelSekruleba?
 � xelSekrulebis ra formebi arsebobs?
 � ras niSnavs dagvianebuli aqcepti?
 � warmoadgens Tu ara dumili aqcepts? oferts?
 � ra gansxvavebaa axal ofertsa da modificirebul oferts Soris?
 � rad unda Sefasdes winadadeba, romelic miznad isaxavs samarTlebrivi 

urTierTobis warmoSobas da mimarTulia pirTa ganusazRvreli wris 
mimarT?

 � rad unda Sefasdes winadadeba, romelic miznad isaxavs samarTlebri-
vi urTierTobis warmoSobas da mimarTulia konkretuli ori piris 
mimarT?

 � ra momentidan Tavisufldeba oferenti ofertis mboWavi Zalidan?
 � ra Sinaarsis unda iyos aqcepti imisaTvis, rom xelSekruleba CaiT-

valos dadebulad?



147

saxelSekrulebo  samarTali

 � ra samarTlebriv Sedegs iwvevs oferentis gardacvaleba?
 � ra samarTlebriv Sedegs iwvevs aqceptantis gardacvaleba?
 � ZiriTadad ra nawilebisagan Sedgeba xelSekruleba?
 � yvela ormxrivi garigeba xelSekrulebaa? yvela calmxrivi xelSek-

ruleba garigebaa?

2. kazusebi

kazusi #1
lukam sareklamo gazeTSi waikiTxa gancxadeba, germanuli velosipedis 200 

larad yidvis SesaZleblobis Sesaxeb. man gancxadebaSi miTiTebul telefonze 
darekvis Sedegad Seityo, rom velosipeds rati mxolod im SemTxvevaSi gay-
idda, Tu igi axal manqanas iyidda. luka da rati SeTanxmdnen, rom rati gaug-
zavnida velosipedis suraTebs lukas. lukam daaTvaliera suraTebi, moewona 
velosipedi da eleqtronuli fostis saSualebiT miswera ratis, rom igi mzad 
iyo 200 larad eyida velosipedi. ratim werilis wakiTxvis Semdeg daureka 
lukas da uTxra Semdegi sityvebi: „wavikiTxe Seni werili da geTanxmebi, Se-
giZlia waiyvano velosipedi, ubralod 350 larad.“ lukam ki uTxra, rom mas 
surda velosipedis 250 larad yidva da 2012 wlis 15 dekembers masTan gaiv-
lida da wamoiyvanda velosipeds. meore dRes ratim iyida axali manqana da 
lukas miswera eleqtronuli fostiT werili, sadac miuTiTa, rom lukas See-
Zlo 2 dReSi misuliyo ratisTan da 200 larad waeyvana velosipedi. aRniSnul 
winadadebaze pasuxis gasacemad ratim lukas 1 dRe ganusazRvra. am vadaSi 
lukam araferi ar miswera ratis, ifiqra, rom 200 larad Tu mzad aris momyi-
dos, maSin ramdenime dResac momicdis da Tu gabrazdeba, dagvianebiT misvlis 
SemTxvevaSi 250 larad viyidio. radgan ratim ver miiRo 1 dReSi pasuxi, meore 
dRes velosipedi mihyida sandros 150 larad. sandro, 2012 wlis 15 dekembers 
velosipedis wamosayvanad mivida ratisTan, sadac mas daxvda luka, romelsac 
miaCnda, rom velosipedi mas ekuTvnoda da 250 lars sTavazobda ratis.

 � rogor unda gadawydes dava?
 � vis Soris daido xelSekruleba?
 � romeli moqmedeba iyo oferti, aqcepti, axali oferti, modificire-

bli oferti?

kazusi #2
Temukam sandros SesTavaza, rom naxmari mersedesi eyida misgan. sandrom 

gamoTqva Tanxmoba, magram mxareebs gauWirdaT fasze SeTanxmeba.Aamitom 
Temukam sandros uTxra Semdegi sityvebi: „waiyvane es manqana saxlSi, wynarad 
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daaTvaliere, cota xani iare, Seamowme, mieCvie, xolo fass rac Seexeba, magaze 
merec movilaparakebT.“

 � iTvleba Tu ara xelSekruleba dadebulad mas Semdeg, rodesac san-
dro manqanas waiyvans?

kazusi #3
mariamis wignebis maRaziaSi sandro aiRebs samoqalaqo kodeqsis valde-

bulebiTi samarTlis saxelmZRvanelos da daiwyebs mis furcvlasa da daT-
valierebas. cota xnis Semdeg wigniT xelSi dajdeba maRaziaSi daxlis win 
skamze da daiwyebs wignis xelSekrulebis konkludenturad dadebis Sesaxeb 
Sesabamisi Tavis wakiTxvasa da kalmiT misTvis saintereso adgilebis moniSv-
nas. ramdenime wuTSi igi mixvdeba, rom saxelmZRvanelo mas ar moswons, ram-
denadac Zalian rTuli eniT weria da daxlze daudebs mariams sityvebiT: 
„gmadlobT, magram am wigns ar viyidi.“ mariami iTxovs, rom sandrom wigni 
iyidos da safasuri gadaixados.

 � samarTlebrivad dasabuTebulia mariamis moTxovna?
 � daido mxareebs Soris nasyidobis xelSekruleba?
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Tavi III. xelSekrulebis ganmarteba

I. Sesavali

enis, rogorc mxareTa Soris arsebuli SeTanxmebis gadmocemis, dafiq-
sirebis, gaformebis saSualebis principuli arasrulyofileba an misi arasru-
lyofili codna warmoSobs xelSekrulebis teqstis ganmartebis aucileblobas, 
misi realuri Sinaarsis dadgenis mizniT. am sakiTxis maregulirebeli sakanon-
mdeblo normebi ki warmoadgens ganmartebiTi funqciis matarebel normebs, 
romelTa sworad, srulyofilad da amasTan, maqsimalurad praqtikul Cam-
oyalibebas uaRresad didi mniSvneloba aqvs dRis wesrigSi damdgari prob-
lemis samarTliani da samarTlebrivad swori gadawyvetilebis misaRebad. 

xelSekrulebis formis funqcia mdgomareobs mxareTa mier gamovlenili 
nebis sworad asaxvasa da sakanonmdeblo damagrebaSi, magram realur cxovre-
baSi gvxvdeba SemTxvevebi, rodesac xelSekrulebis Sinaarsis araerTgva-
rovani ganmarteba iwvevs SeuTanxmeblobas mxareTa Soris da sakmaod xSirad 
davis mizezic xdeba. msgavsi negatiuri faqtebi ganpirobebulia imiT, rom 
xelSekrulebis teqsti da yvelanairi rekviziti ganisazRvreba mxareTa mier, 
romlebic sakmaod xSirad Sors arian iuridiuli niuansebisa da dokumentebis 
Sedgenis iuridiuli teqnikisagan. xelSekrulebaSi arsebul formulirebaTa 
orzrovneba da arasrulyofileba SesaZloa erT-erTi kontrahenti mxaris 
mier Segnebuladac iqnes daSvebuli misi xelSemkvreli mxaris interesebis 
arakeTilsindisieri xelyofis mizniT. Sesabamisad, aucilebeli xdeba raime 
samarTlebrivi meqanizmis arseboba am problemis mowesrigebisaTvis, romelic 
Cvens SemTxvevaSi xelSekrulebis samarTlebrivi ganmartebis saxiTaa gamox-
tuli. `xelSekrulebis ganmarteba~ niSnavs: xelSekrulebidan gamomdinare mx-
areTa ufleba-movaleobebis Sinaarsis dadgenas, amis Taobaze mxareTa Soris 
SeuTanxmeblobis an davis arsebobis SemTxvevaSi. 

xelSekrulebis forma mis monawile mxareTa nebis gamovlenas amagrebs da 
srulad asaxavs mas. igi amisaTvisac aris saWiro, magram rac ar unda kargad 
imuSaon kontrahentma mxareebma xelSekrulebis dadebis procesSi mis arsze, 
arcTu iSviaTad xvdebaT maT garkveuli saxis sirTuleebi am xelSekrulebi-
sa da mis calkeul debulebaTa azris, Sinaarsis gamovlenis TvalsazrisiT. 
swored am SemTxvevebSi moqmedebs garkveuli wesebi, romlebic mowodebulia 
xelSekrulebis bundovani Tu sadavo debulebebis ganmartebisaken. mocemul-
ma wesebma asaxva pova 337-340-e muxlebSi. am sakiTxis saqarTvelos samoqalaqo 
kodeqsiseuli regulirebis Sinaarsi moicavs xelSekrulebis calkeuli gam-
onaTqvamebis ganmartebis, xelSekrulebaSi arsebuli urTierTgamomricxveli 
da mravalmniSvnelovani gamonaTqvamebis, Sereuli xelSekrulebis ganmartebis 
wesebs, aseve savaWro Cveulebebisa da tradiciebis gamoyenebis wessa da pi-
robebs. 
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II. xelSekrulebis ganmartebis zogadi debulebebi 

zepiri da werilobiTi sityva, aseve xelSekrulebis monawile mxareTa mier 
gamoyenebuli niSnobrivi simboloebi yovelTvis ver uzrunvelyofen mxareTa 
mier gamovlenili nebis srulad, gasagebad da gamarTulad Camoyalibebas. mx-
areebi samoqalaqo samarTalurTierTobaSi Sesvlisas yuradRebas ar aqceven 
sakiTxebs, romelTa mniSvnelobac maTTvis mxolod mogvianebiT, davis warmo-
Sobisas xdeba gasagebi. amitom, sasamarTlom unda ikisros mxareTa namdvili 
nebis dadgenis tvirTi da gaarkvios, ra igulisxmeboda mxareTa mier arasru-
lad an gaugebrad gamoxatul nebaSi. am sakiTxebTan dakavSirebul mosamar-
Tliseul saqmianobas xelSekrulebis ganmarteba ewodeba.269

iuridiuli teqstebis ganmartebis specifika ganpirobebulia Tavad samar-
Tlis gansakuTrebuli xasiaTiT (mag., samarTlebriv normaTa abstraqtulo-
biT, samarTlis sistemurobiT, misi erTgvarovnad gagebisa da gamoyenebis 
aucileblobiT, specialuri terminebisa da SefasebiTi kategoriebis gamoy-
enebiT da a.S.), ris gamoc aucilebeli xdeba iuridiuli mecnierebis mier Se-
muSavebuli ganmartebaTa wesebisadmi mimarTva. arsebobs sapirispiro mosaz-
rebac: zogierTi civilisti saerTod gamoricxavda ganmartebisaTvis raime 
wesebis Camoyalibebis SesaZleblobasac ki, vinaidan Tvlidnen, rom ganmarte-
ba aris azrovnebiTi moqmedeba, romelic ganmartebis ganmaxorcielebeli 
piris individualur SesaZleblobebzea damokidebuli. savini ambobda, rom 
ganmartebis xelovneba SeuZlebelia SeZenil iqnes wesebis meSveobiT, vinaidan 
Cven gamovimuSavebT CvenSi alRos imis gasarkvevad, Tu ras SeiZleba hqondes 
mniSvneloba konkretuli sakiTxis ganmartebis SemTxvevaSi da vswavlobT Cve-
ni Zalisxmevis saWiro mimarTulebiT miqcevas.270 

yovelive zemoTqmuli SeiZleba Sejamdes Semdegnairad _ `iurists uki-
duresobebisagan unda icavdes jansaRi iuridiuli taqti da goniereba, gare 
wesebi ki sasargebloa mxolod susti azrovnebis mqone pirTaTvis, aTa-
visufleben ra maT damoukidebeli azrovnebis aucileblobisagan, Tumca 
aseTebma saerTod umjobesia, xeli ar mohkidon ganmartebis sakiTxebs~271 da 
`ganmartebis wesebi erTobliobaSi iZleva safuZvels ganmartebis xelovnebi-
sa da ara mecnierebis Sesaqmnelad~.272

zemoT moyvanil mosazrebebs, ra Tqma unda, hyavT mowinaaRmdegeebic, 
romelTa azriT, saTanado ganmartebis misaRebad aucilebelia ganmartebis 
wesebis codna. ganmartebis konkretuli wesebis gamoyeneba, Tavis mxriv, gan-

269 cvaigerti, kotci, SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis sfer-
oSi, 2001, gv. 86.
270 Savigny, System des heut. Rom. Rechts, 1, 1840, 211, Цит. по: Васьковский, Руководство к толкованию 
и применению законов для начинающих юристов, 1913, 6.
271 Puchta, Vorlesungen uber das heutige romische Recht. 6 Auflage, 1873, 15. Цит. по: Васьковский ,Указ. 
соч., 6. 
272 Шершеневич, Общая теория права. Выпуск IV, 1912, 724.
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pirobebulia ganmartebis meTodiT, anu im saSualebebiT, romlebic iZleva 
konkretul normasa Tu xelSekrulebis romelime debulebaSi gamoxatuli 
kanonmdeblis an kontrahenti mxaris nebis sworad gagebis SesaZleblobas.273 

garda aRniSnuli mosazrebebisa, arsebobs aseve gansxvavebuli Sexedule-
bebic, romelTa ZiriTadi arsi mdgomareobs imaSi, rom ganmartebis calkeuli 
saSualebebi mowodebulia sxvadasxva saxiT erTi amocanis gadawyvetisaken _ 
kanonmdeblis/teqstis avtoris namdvili nebis gamovlenisaken da ara kanonis/
saxelSekrulebo debulebis nebis gamovlenisaken274, anu am mosazrebis Sesa-
bamisad, mniSvnelovania kanonmdeblis/kontrahenti mxaris nebis, misi azris 
dadgena da ar aqvs mniSvneloba imas, Tu rogori formiT moxda misi gadmo-
cema sakanonmdeblo aqtSi an xelSekrulebaSi.275 am pozicias mivyavarT arsisa 
da jerarsis, anu arsebulisa da sasurvelis konkurenciamde. saxelSekrule-
bo an Tundac sakanonmdeblo normaTa msgavsi principiT ganmarteba ar unda 
CaiTvalos mizanSewonilad, vinaidan nebismieri debuleba, iqneba es sakanon-
mdeblo Tu saxelSekrulebo, aRiqmeba swored misi obieqturi arsidan da 
garegnuli gamoxatulebis safuZvelze. nebismieri samarTlebrivi mniSvnelo-
bis mqone debuleba aRqmuli, gagebuli da ganmartebuli unda iyos misi obi-
eqturi Sinaarsidan gamomdinare. amasTan, ar aqvs mniSvneloba, Tu ramdenad 
sworad an arasworad, gamarTulad an gaumarTavad miaCnia igi samarTalurT-
ierTobis monawiles an saqmis ganmxilvel mosamarTles. samarTalurTier-
Tobis safuZvelia is, rac garegnulad gamoxatuli da gadmocemulia. garda 
amisa, teqstis Semdgeni piris nebis Zieba da, miT umetes, amis samarTlebrivad 
sarwmunod mtkiceba SeuZlebelia. aucilebelia, ganmartebis mimcem subieqts 
mieces saSualeba obieqturad Seafasos arsebuli mdgomareoba. es iZleva 
ganmartebis safuZvlebis samarTlebrivi Sefasebisa da samarTlebriv safuZ-
velze ganxorcielebis SesaZleblobas, rac gulisxmobs Sefasebis obieqturi 
kriteriumis arsebobas. Sefasebis obieqturi kriteriumi samarTlebrivad 
gacilebiT gamarTlebuli da Sefasebadia, vidre Sefasebis subieqturi kri-
teriumi. Sefasebis subieqturi kriteriumis samarTlebrivi dasabuTeba faq-
tobrivad SeuZlebelia, rac SeuZlebels xdis sasamarTlos mier miRebuli 
gadawyvetilebis gasaCivrebisas samarTlebrivi dasabuTebis SesaZleblobas.276

273 Осипов, Теория государства и права: Курс лекций./Под ред. Н.И Матузова. и А.В Малько, 2001, 483. 
amas garda, arsebobs sxva Sexedulebebic: magaliTad, savini Tvlida, rom ganmartebis 
calkeuli saSualebebi mowodebulia sxvadasxva saxiT erTi amocanis gadawyvetisaken _ 
kanonmdeblis namdvili nebis gamovlensaken da ara kanonis nebis gamovlenisaken. 
274 Шаргородский, Толкование уголовного закона, 1948, 296.
275 am mosazrebas iziarebda savini.
276 ganmartebis subieqturi da obieqturi Sefasebis kriteriumebis detaluri daxasiaTeba 
da problemuri sakiTxebi ganxilulia winamdebare saxelmZRvanelos me-7, me-8, me-9, me-11, 
me-12 TavebSi. 
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1. xelSekrulebis ganmartebis meTodebi, wesebi da ZiriTadi principebi

a. xelSekrulebis ganmartebis meTodebi
xelSekrulebis ganmartebis procesSi, gansamart debulebaTa azris dad-

genisTvis aucilebelia im enobrivi wesebis codna, sxva debulebebTan gansam-
artavi debulebis sistemuri kavSiris dadgena, aseve debulebis warmoSobis 
procesisa da misi amocanis (funqciis) gaTvaliswineba. Sesabamisad, SeiZleba 
gamovyoT ganmartebis Semdegi ZiriTadi saSualebebi _ gramatikuli, sistem-
uri, istoriuli277:

 
1. gramatikuli meTodi278 erT-erTi umTavresi meTodia, vinaidan teqstis 

Sinaarsis gageba iwyeba misi wakiTxvidan. cnobilia xelSekrulebis ganmartebis 
gramatikuli meTodis ori saxe: leqsikuri da gramatikuli.

leqsikuri ganmarteba dafuZnebulia gramatikuli wesebis _ sityva-
Ta SeerTebisa da winadadebaTa wyobis mecnierebis codnaze. igi moiazrebs 
calkeul sityvaTa leqsikur mniSvnelobasa da azrobriv datvirTvas.

 
2. sistemuri ganmartebis meTodi dafuZnebulia samarTlis sistemurobaze 

da ganixilavs samarTlebriv normaTa Sinaarss maTi urTierTkavSiris kuTxiT, 
mocemul normatiul aqtSi, samarTlis institutSi an dargSi maTi adgilis 
Sesabamisad.

3. istoriuli ganmartebis mizania normis279 azris gageba misi miRebis pi-
robebidan, mizezebidan gamomdinare.

terminebs SeZlebisdagvarad unda mieniWos sityvasityviTi azri, magram 
xandaxan es meTodi ar iZleva maTi namdvili Sinaarsis dadgenis saSualebas. 
orazrovani frazebis ganmartebisas upiratesoba unda mieniWos maT ufro 
farTo mniSvnelobas (interpretatio extensiva)280, Tumca SeuZlebelia gamonaklisi 
SemTxvevebis, pasuxismgeblobisa da maTi msgavsi sakiTxebis farTo mniSvnelo-
biT ganmarteba.281 

wesebi, romlebic marTlmsajulebis, samarTlianobisa da adamianurobis 

277 unda aRiniSnos, rom winamdebare naSromSi ganxilulia mxolod ganmartebis ZiriTadi 
saSualebebi, rac ganpirobebulia maTi gamoyenebadobiTa da praqtikuli mniSvnelobiT.
278 gramatikuli meTodi aseve cnobilia enobrivi, igive filologiuri meTodis saxeliT. 
279 `normaSi~ moiazreba nebismieri norma, ar aqvs mniSvneloba iqneba igi saxelSekrulebo, 
sakanonmdeblo Tu a.S.
280 Васьковский, Руководство к толкованию и применению законов для начинающих юристов, 1913, 105.
281 normis orazrovnebisagan gaTavisuflebisas SesaZloa masSi arsebuli sityvebisaTvis 
ufro farTo an viwro azris miniWeba. ganmartebis es saxe gansxvavebulia Cven mier gansax-
ilveli SezRuduli da ganvrcobiTi ganmartebisagan. normisaTvis farTo an viwro mniS-
vnelobis miniWebisas Cven ubralod misi ori azrisagan virCevT erT-erTs maSin, rode-
sac ganvrcobiTi an SezRuduli ganmartebis SemTxvevaSi gamovdivarT sityvieri azris 
farglebidan.
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interesebs emsaxureba, unda ganimartos maTi farTo mniSvnelobiT, xolo 
odiozuri wesebi, romlebic iwveven sisastikes an erT-erTi mxaris araTana-
bar mdgomareobaSi Cayenebas, unda ganimartos maqsimalurad viwro mniSvn-
elobiT, raTa SeizRudos maTi moqmedebis areali.282

aqve unda aRiniSnos, rom ganmartebis meTodebi gansxvavebulia, efuZneba 
ra im Teorias/Teoriebs, romlebsac iziarebs ama Tu im qveynis kanonmde-
bloba. ganmartebis sakiTxTan dakavSirebiT ZiriTadad gamoiyeneba ori Teo-
ria _ nebis Teoria da nebis gamovlenis Teoria, an maTi sinTezi. jer kidev 
Zveli romis samarTalSi gamoikveTa, rom ganmartebis meTodebSi gansxvavebebs 
swored es ori Teoria ganapirobebs. istoriulad ufro Zveli sityvasityvi-
Ti ganmartebaa, romelic saqmis garegnul mxarezea orientirebuli. 

magaliTad, klasikuri romauli samarTlis mixedviT, anderZi iTvleboda 
baTilad, Tu moanderZe memkvidred gamoacxadebda monas, romlisTvisac Ta-
visufleba miniWebuli ar hqonda, anu memkvidreobis miReba da monobisagan 
gaTavisufleba or gansxvavebul, damoukidebel cnebad ganixileboda. Sesa-
bamisad, romaelebisaTvis dauSvebeli iyo varaudi imisa, rom monisaTvis mem-
kvidreobis damtovebeli subieqti mis gaTavisuflebas gulisxmobda, radgan 
qonebrivi uflebebiT SeiZleba esargebla mxolod Tavisufal adamians. mx-
olod iustinianes erT-erTi dadgenilebiT (constitutio C. 6, 27, 5) dakanonda is, 
rom msgavs SemTxvevebSi monis memkvidred daniSvna imavdroulad mis gaTavi-
suflebad unda ganmartebuliyo, radgan memkvidred Tavisuflebis armqone 
monis damniSvnels (mamkvidrebels) ar endomeboda memkvidris monad da sam-
kvidros umemkvidreod datoveba. ganmartebisadmi ormagi midgomis evolu-
cia dasrulda nebis gamovlenis (voluntas) primatiT teqstis sityvasityviTi 
ganmartebis (nebis) (verba) mimarT, anu iTvleboda, rom xelSekrulebaSi kon-
trahentebis nebis gamovlineba sityvaze metad fasobda.283

calke gasaTvaliswinebelia SemTxvevebi, rodesac saqme exeba xelSek-
rulebis teqstSi arsebuli calkeuli sityvebis ganmartebas. am dros mxedv-
elobaSi unda iqnes miRebuli Semdegi:

1. gansamartav sityvas eniWeba misi Cveulebrivi, zogadad miRebuli Si-
naarsi;

2. teqnikuri xasiaTis mqone sityvebi ganimarteba maTi teqnikuri mniSvn-
elobiTve;

282 A.Treatise on International Law, 1901, §384. mocemuli koncefciis wyarod miCneulia hugo 
grociusi, romelic gvTavazobda xelSekrulebis pirobebis mixedviT maTi ganmartebis sx-
vadasxva saxes: favorabilia (xelis Semwyobi) pirobebi, romlebic adgenen raime SeRavaTebs an 
aumjobeseben kontrahentis mdgomareobas, unda ganimartos farTo mniSvnelobiT; obiosa 
(odiozuri), romlebic mxares akisreben garkveul valdebulebebs an zRudaven mas, unda 
ganimartos SezRudulad; da mixta aut media (Sereuli an saSualo); cvaigerti, kotci, Se-
darebiTi samarTalmcodneobis Sesavali kerZo samarTlis sferoSi, 2001, gv. 87.
283 cvaigerti, kotci, SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis sfer-
oSi, 2001, gv. 87.
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3. ganmartebis dros gaTvaliswinebul unda iqnes sityvaTa adgilobrivi 
mniSvneloba;

5. aRniSnuli wesebi moqmedebs mxolod im SemTxvevaSi, rodesac mxareTa 
mier raime sapirispiro SeTanxmebuli ar aris284. 

b. xelSekrulebis ganmartebis wesebi 
ganmartebis aucilebloba SeiZleba dadges nebismieri formiT dadebuli 

xelSekrulebis realizaciis procesSi. arsebobs zogadi kriteriumebi, rom-
lebic gamoyenebadia nebismieri formiT dadebuli xelSekrulebis ganmartebi-
saTvis:

1. xelSekrulebis ganmartebis dros, upirveles yovlisa, unda gairkves 
adgili aqvs Tu ara Tavad xelSekrulebis arsebobas.285 am garemoebis dadgena 
aucilebelia im martivi mizezis gamo, rom Tavdapirvelad aucilebelia mx-
areTa Soris samarTalurTierTobis arsebobis faqtis dadgena da mxolod 
amis Semdeg dadgena imisa, Tu risi Tqma surdaT mxareebs xelSekrulebis 
konkretuli debulebiT.

2. Seicavs Tu ara xelSekruleba bundovan, orazrovan an urTierTgamom-
ricxav garemoebebs, aseve saWiroeben Tu ara misi gamonaTqvamebi Sesworebasa da 
Sevsebas.286  aq unda aRiniSnos is garemoeba, rom ganmartebisaTvis aucilebe-
lia, Tavad xelSekrulebis garkveul debulebebSi, bundovani, orazrovani 
an urTierTgamomricxavi mocemulobebis arseboba. amasTan, es ar SeiZleba 
exebodes mTlian xelSekrulebasa da mis yvela debulebas. im SemTxvevaSi, Tu 
xelSekrulebis arsebiTi debulebebi imdenad bundovania, rom SeuZlebelia 
maTi Sinaarsis dadgena, SeiZleba CaiTvalos, rom garigeba ar arsebobs.287

3. baTili xelSekrulebebis ganmartebis sakiTxi ar dgeba. am SemTxvevidan 
gamonaklisad SegviZlia miviCnioT mxolod garigebis konversiis SemTxvevebi 
_ `im SemTxvevaSi, roca garigeba akmayofilebs sxva garigebisaTvis gaTval-
iswinebul moTxovnebs, gamoiyeneba es ukanaskneli, Tuki garigebis baTilobis 
Setyobisas mxareebs surT misi namdviloba~.288

4. warmomadgenlis289 meSveobiT dadebuli xelSekrulebis ganmartebisas 
mxedvelobaSi miRebuli unda iyos is garemoeba, rom warmomadgeneli gamoxat-
avs marwmuneblis nebas da ganmartebisas ganmartebulia ara warmomadgenlis, 

284 ioseliani, xelSekrulebis ganmarteba, 2008, gv 31.
285 iqve, gv 17.
286 iqve.
287 iqve.
288 iqve.
289 igulisxmeba rogorc kanonismieri, aseve saxelSekrulebo warmomadgeneli.
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aramed kontrahenti mxaris neba.290

yvela qveynis samarTals SemuSavebuli aqvs gansazRvruli principebi, 
romlebic mosamarTleebs uTiTeben, Tu rogor unda ganimartos xelSek-
rulebebi.291 Sesabamisad, germanuli, romanuli da saerTo samarTlis qvey-
nebSi, am mxriv, gansxvavebuli viTarebaa. magaliTad, germanuli samarTlis 
ojaxi uars ambobs amgvari wesebis sakanonmdeblo ganmtkicebaze, romanuli 
ojaxi farTod iZleva ganmartebebis amgvar principebs, xolo saerTo samarT-
lis sistemaSi xelSekrulebis ganmartebas adgens sasamarTlo precedenti.292 
`skandinaviur samarTalSi ganmartebis Sesaxeb wesebi samosamarTlo samar-
Talsa da doqtrinaSi gvxvdeba~.293 skandinaviuri samarTlis qveynebis samarT-
lebrivi aqtebi xelSekrulebis ganmartebis wesebze miTiTebas ar Seicavs. es 
wesebi ganixileba farTod, cnobil debulebebad, rac ganapirobebs kidevac 
skandinaviur qveynebSi ganmartebis wesebis samosamarTlo samarTliT regu-
lirebas.294

xelSekrulebis ganmartebis Sesaxeb wesebi mTel rig saerTaSoriso kon-
venciebsa da aqtebSia mocemulia. am aqtebidan gansakurebul yuradRebas im-
saxurebs UNIDROIT-is saerTaSoriso komerciul xelSekrulebaTa principe-
bi295, evropuli saxelSekrulebo samarTlis principebi296 da gaeros konvencia 
saqonlis saerTaSoriso nasyidobis xelSekrulebaTa Sesaxeb297. 

xelSekrulebis ganmartebis wesebidan yuradsaRebia ramdenime wesi, ro-
melic sayovelTaod cnobilia:

1. sawinaaRmdegod ganmartebis wesi. es wesi aseve cnobilia ̀ Contra Proferentum 
rule~ saxelwodebiT. es wesi gulisxmobs sawinaaRmdego ganmartebis princips, 
romlis Sesabamisadac, erT-erTi mxaris mier SemoTavazebuli pirobebis bun-
dovanebis SemTxvevaSi, upiratesoba eniWeba SemTavazebeli mxaris ganmartebis 
sawinaaRmdego ganmartebas. 

290 ioseliani, xelSekrulebis ganmarteba, 2008, gv 18.
291 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 337-e muxli, gv. 159.
292 ioseliani, xelSekrulebis ganmarteba, 2008, gv. 25.
293 Principles of European Contract Law, Part I and II, The Hague/London/Boston, Kluwer Law International, 
2000; ix. ioseliani, xelSekrulebis ganmarteba, 2008, gv. 25.
294 iqve.
295 Principles of International Commercial Contracts.
296 The Principles of European Contract Law (PECL) _ Sedgenilia evropuli saxelSekrulebo 
samarTlis komisiis mier (The Commission of European Contract Law). igi Sedgenilia evropis 
qveynebis saxelSekrulebo samarTlis institutebis Seswavlis Sedegad. PECL-is teqsti 
xelmisawvdomia veb-gverdze http://www.jus.uio.no/lm/eu.contract.principles.part1.1995/; ioseliani, 
xelSekrulebis ganmarteba, 2008, gv. 26.
297 United Nations Convention on Contracts fot the International Sale of Goods (CISG) _ miRebulia 1980 
wels venaSi. ratificirebulia saqarTvelos parlamentis mier 1994 wlis 16 agvistos. 
CISG-is teqsti xelmisawvdomia veb-gverdze http://www.cosg.ru/content/download/cisg_ru.pdf; 
ioseliani, xelSekrulebis ganmarteba, 2008, gv. 26.
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am wess icnobs 345-e muxli, romlis Tanaxmadac, `Tu xelSekrulebis stan-
dartuli pirobebis teqsti bundovania, maSin igi ganimarteba meore mxaris 
sasargeblod~. aqve xazi unda gaesvas im garemoebas, rom saqarTvelos samo-
qalaqo kodeqsi sawinaaRmdego ganmartebis wess aRiarebs mxolod xelSek-
rulebis standartul pirobebSi arsebuli bundovanebisas.

aRniSnul wess aRiarebs rogorc kontinenturi, aseve saerTo samarTlis 
sistema, igi aRiarebulia UNIDROIT-isa da PECL-is daTqmebSic.298

2. obieqturi ganmartebis wesi.299 xelSekrulebis ganmarteba xorcieldeba 
mxareTa ganzraxvis Sesabamisad. sakmaod xSirad, mxareTa ganzraxvis gamovlena 
da dadgena SeuZlebelia, vinaidan xelSekrulebis dadebis momentSi mxareTa 
Sinagani neba da misi garegnuli gamoxatvis forma SesaZlebelia erTmaneTs 
ar emTxveodes. am dros mxareTa gamonaTqvamebi da moqmedebebi ganimarteba 
imave mniSvnelobiT, rasac analogiur viTarebaSi am moqmedebebs mianiWebdnen 
gonieri pirebi. aRniSnuli wesi gamoiyeneba kontinentur samarTalSi, aseve 
aRiarebulia UNIDROIT-is, PECL-is da CISG-is mier.300

saerTo samarTlis qveynebSi igive wesi cnobilia `Best Guess Rule~-is an `Ex-
trinsic nonevidence rule~-is saxeliT. es wesi gamoiyeneba xelSekrulebaSi bundo-
vani an ormagi mniSvnelobis mqone gamonaTqvamebis ganmartebisas,301 radganac 
`yvelaze namdvili, yvelaze intuiciuri ekonomikuri azrovneba axlosaa 
saerTo mniSvnelobad yofasTan~.302

3. oTxi kuTxis wesi303 saerTo samarTalSi warmoadgens xelSekrulebis 
ganmartebis ZiriTad wess, romlis Tanaxmadac, yuradReba ar eqceva ukve is-
edac gamovlenil faqtebs da xelSekrulebis ganmarteba xorcieldeba Tavad 
xelSekrulebis farglebSi, misi `oTxive kuTxidan~.304 

4. zepir CvenebaTa wesi305. am wesis Sesabamisad, dasaSvebia xelSekrulebis 
werilobiT teqstSi, piris zepiri Cvenebis safuZvelze, cvlilebebis Setana, 
rasac SemakavSirebeli piroba ewodeba. gamovlenili nebisa da xelSekrulebis 
ganmartebis dros, es wesi SezRudulad moqmedebs.306 A

angloamerikul samarTalSi nebismieri saxis werilobiT dokuments eniWe-
ba upiratesoba zepir SeTanxmebasTan mimarTebiT. dauSvebelia am wesis gamoy-

298 ioseliani, xelSekrulebis ganmarteba, 2008, gv. 27.
299 cnobilia Objective Interpretation Rule saxeliT.
300 ioseliani, xelSekrulebis ganmarteba, 2008, gv. 27.
301 iqve, gv. 27.
302 Posner, The law and economics of contract interpretation; ioseliani, xelSekrulebis ganmarteba, 
2008, gv. 27.
303 cnobilia Four Corner Rule-is saxeliT, aseve Plain Meaning Rule-is saxeliT.
304 ioseliani, xelSekrulebis ganmarteba, 2008, gv. 27.
305 cnobilia Parol Evidence Rule-is saxeliT.
306 ioseliani, xelSekrulebis ganmarteba, 2008, gv. 28.
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eneba, Tuki xelSekrulebis gamonaTqvamebi srulyofiladaa Camoyalibebuli. 
xelSekrulebis ganmarteba zepiri CvenebiT mxolod im SemTxvevaSi SeiZleba 
Seivsos, roca xelSekrulebis gamonaTqvamebi aris bundovani, orazrovani an 
SeuZlebelia maTi Sinaarsis zusti dadgena.307

b.a. xelSekrulebis ganmartebis wesebi gaeros konvenciis mixedviT saqonlis 
saerTaSoriso nasyidobis xelSekrulebaTa Sesaxeb (CISG) 

saqonlis saerTaSoriso yidva-gayidvis xelSekrulebaTa Sesaxeb venis kon-
venciis me-8 muxli xelSekrulebis ganmartebis sakiTxs eZRvneba. ufro zustad, 
igi exeba mxareTa gancxadebis an qmedebebis ganmartebas. 8 I muxlis mixedviT, 
mxareTa gancxadebebi da moqmedebebi unda ganimartos mxaris ganzraxvis (e.i. 
namdvili nebis) Sesabamisad, Tuki meore mxarem icoda an ar SeeZlo ar scod-
noda kontrahentis ganzraxva. sxva SemTxvevaSi, mxareTa gancxadeba an qmede-
ba ganimarteba imis Sesabamisad, Tu rogor gaigebda mas `gonieri piri, meore 
mxaris msgavs mdgomareobaSi, analogiuri garemoebebis arsebobisas~ (8 II). 

venis konvenciis debulebebi SeiZleba Sualedur poziciad miviCnioT nebi-
sa da nebis gamovlenis Teoriebs Soris. konvenciiT ganmartebis safuZvlad 
miCneulia mxaris ganzraxva (misi neba) im pirobiT, rom meore mxarisaTvis 
`cnobili iyo an SeuZlebelia cnobili ar yofiliyo am ganzraxvis Sesaxeb~.308 

b.b. xelSekrulebis ganmartebis wesebi evropuli saxelSekrulebo samarT-
lis ZiriTadi debulebebis mixedviT. 

xelSekrulebis ganmartebis safuZvlebTan dakavSirebiT sainteresoa ev-
ropuli saxelSekrulebo samarTlis ZiriTadi debulebebis (The Principles of 
European Conract Law) 5:101 - 5:107 muxlebiT dadgenili normebi. 

5:101 muxlis pirveli nawilis mixedviT, `xelSekruleba unda ganimartos 
mxareTa saerTo nebis Sesabamisad im SemTxvevaSic ki, Tu igi gansxvavdeba si-
tyvasityviTi mniSvnelobisagan.~

ZiriTadi debulebebis mier dadgenili xelSekrulebis ganmartebis prin-
cipebSi nebis Teoriaze damyarebuli ideebi sWarbobs. magaliTad, 5:101 muxlis 
meore nawilis mixedviT, ̀ Tu dadgenilia, rom erT mxares surda xelSekrule-
bas hqonoda garkveuli mniSvneloba da, xelSekrulebis dadebis momentisaT-
vis, meore mxares ar SeiZleboda ar scodnoda pirveli mxaris nebis Sesaxeb, 
xelSekruleba unda ganimartos pirveli mxaris nebis Sesabamisad.~309

muxlis mesame nawiliT, pirveli an meore nawilebis Tanaxmad, mxareTa 
nebis dadgenis SeuZleblobis SemTxvevaSi, ganmartebis kriteriumad miiCneva 
xelSekrulebis mxareTa msgavsi gonivruli azrovnebis mqone pirTa Sefaseba, 

307 iqve, gv. 28.
308 evropuli saxelSekrulebo samarTlis ZiriTadi debulebebi. Targmani _ z. WeWelaS-
vili, qarTuli kerZo samarTlis krebuli, wigni 1, 2004, gv. 273.
309 evropuli saxelSekrulebo samarTlis ZiriTadi debulebebi, Targmani _ z. WeWelaS-
vili, qarTuli kerZo samarTlis krebuli, wigni 1, 2004, gv. 245-246. 
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mocemul garemoebebSi.310

yuradRebas imsaxurebs ZiriTad debulebaTa 5: 102-e muxli, romliTac 
CamoTvlis garemoebebs, romlebic xelSekrulebaTa ganmartebis dros mxedv-
elobaSi unda iqnes miRebuli, kerZod:

 
a) garemoebebi, romlis drosac daido xelSekruleba, maT Soris, winaswari 

molaparakebebi;
b) mxareTa moqmedebebi, ganxorcielebuli Tundac xelSekrulebis dadebis 

Semdeg;
g) xelSekrulebis buneba da mizani;
d) ganmarteba, romelic ukve misces mxareebma xelSekrulebis msgavs deb-

ulebebsa da maT Soris arsebul praqtikas;
e) mniSvnelobebi, romlebic micemuli aqvs saerTod saqmianobis mocemul 

sferoSi pirobebsa da gamonaTqmebs da msgavsi debulebebis ganmartebas, ro-
melic ukve misces mxareebma;

v) Cveulebebi; 
z) keTilsindisierebisa da patiosani saqmosnobis principebi311.

5:105-e muxli iTvaliswinebs xelSekrulebaTa konteqstualuri ganmartebis 
SesaZleblobas: `pirobebi unda ganimartos im mTliani xelSekrulebis Wril-
Si, romelSic isini aris mocemuli.~312

zemoT naxsenebis garda, dokumenti iTvaliswinebs normebs, romlebic 
exeba uSualod SeTanxmebul pirobaTa upiratesobas uSualod SeuTanxmebel 
pirobebTan SedarebiT (muxli 5:104), sawinaaRmdegod ganmartebis wessa (muxli 
5:103) da enobriv Seusabamobas (muxli 5:107).313 

SeiZleba iTqvas, rom evropuli saxelSekrulebo samarTlis ZiriTadi de-
bulebebi, xelSekrulebis ganmartebisas, mxars uWers, iTvaliswinebs nebis 
Teoriisa da nebis gamovlenis Teoriis erTgvar sinTezs. 

b.g. xelSekrulebis ganmartebis wesebi unidroas principebis mixedviT
unidroas314 mier SemuSavebul saerTaSoriso komerciuli xelSekrule-

bebis ZiriTad principebSi sakmaod didi adgili eTmoba xelSekrulebaTa 
ganmartebas. aRniSnuli principebi saerTaSoriso xelSekrulebebisaTvisaa 
gankuTvnili da maTi gamoyeneba xelSekrulebaSi Sesabamisi miTiTebis SemTx-
vevaSia SesaZlebeli. mis debulebebs mxolod sarekomendacio xasiaTi aqvT.

unda iTqvas, rom unidroas principebi ZiriTadad msgavsia zemoT ganxi-
luli evropuli saxelSekrulebo samarTlis ZiriTadi debulebebisa, Tumca, 

310 iqve, gv. 246.
311 iqve, gv. 246.
312 iqve, gv. 246. 
313 iqve, gv. 246.
314 UNIDROIT Principles of International Commercial Contracts.
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erTgvari specifikac axasiaTebs. yuradRebas swored am gansxvavebebze Seva-
CarebT. 

xSirad saerTaSoriso xelSekrulebebi or an ramdenime enaze dgeba. 
xelSekruleba zogjer ar Seicavs daTqmas romelime teqstis upirateso-
bis Sesaxeb. es garemoeba ki SeiZleba mxareTa uTanxmoebis mizezi gaxdes. 
unidroas principebis 4 VII muxlSi aRniSnuli problemis martivi da moxerxe-
buli gadawyvetaa mocemuli:

`Tu xelSekruleba Sedgenilia or an met enaze da yoveli teqsti Tanabari 
iuridiuli Zalis matarebelia, maT Soris winaaRmdegobaTa arsebobis Sem-
TxvevaSi upiratesoba eniWeba ganmartebas im versiis Sesabamisad, romelSic 
xelSekruleba Tavdapirvelad Sedga~. 

naTelia, rom xelSekruleba jer erT enaze dgeba da Semdgom iTargmneba. 
moxmobili normis mixedviT, upiratesoba eniWeba pirvandel da ara naTargmn 
versias. 

meore wesi, romelic xelSekrulebis ganmartebas exeba, `contra proferentem~ 
(sawinaaRmdegod ganmartebis principi) saxeliTaa cnobili (4 VI), pirdapir 
TargmanSi _ `SemTavazeblis winaaRmdeg~.315 `erT-erTi mxaris mier SemoTava-
zebuli pirobebis bundovanebis SemTxvevaSi, upiratesoba eniWeba SemTavaze-
beli mxaris ganmartebis sawinaaRmdego ganmartebas~. meqanizmi mimarTulia 
xelSekrulebaSi arsebuli mxaris mier Camoyalibebuli teqstis winaaRmdeg da 
iZleva keTilsindisieri mxaris interesebis dacvis saSualebas.316

4 IV muxlis mixedviT `pirobebi da gamonaTqvamebi ganxilul unda iqnes 
mTeli im xelSekrulebis an gancxadebis WrilSi, sadac isini dafiqsirebu-
lia~. moxmobili normiT, sityvasityviT ganmartebasTan erTad, aucilebelia 
konteqstualuri ganmartebac. metic, muxlSi aqcenti gadatanilia konteqs-
tualuri ganmartebis mniSvnelobze. amdenad, SeiZleba iTqvas, rom xelSek-
rulebis ganmarteba unda daiwyos mxareTa gamovlenili nebis safuZvelze, 
romelic warmoadgens ganmartebisaTvis aucilebel safuZvels. mxareTa 
Soris arsebuli samarTalurTierTobis maregulirebeli yvela sxva Semad-
geneli garemoeba ki ganmartebis Semadgenel, gamovlenili nebis Sefasebaze 
daSenebul komponentebad gvevlineba317. 

315 samwuxarod, mocemuli principi ar aris ganmtkicebuli saqarTvelos samoqalaqo kod-
eqsiT, garda standartul pirobebTan dakavSirebuli urTierTobebisa (345), miuxedavad 
imisa, rom igi uaRresad gonivrulia da misi meSveobiT bevri sadavo sakiTxis martivad 
gadaWraa SesaZlebeli.
316 evropuli saxelSekrulebo samarTlis ZiriTadi debulebebis ganxilvisas saubari 
gvqonda analogiur regulirebaze, Tumca niSandoblivia is faqti, rom unidroas prin-
cipebisagan gansxvavebiT, evropuli saxelSekrulebo samarTlis ZiriTadi debulebebi 
`contra proferentem~-is wesebis gamoyenebis winapirobad adgens im garemoebas, rom mocemuli 
debuleba/debulebebi ar unda iyos uSualod SeTanxmebuli mxareTa mier, winaaRmdeg Sem-
TxvevaSi, upiratesoba eniWeba uSulod SeTanxmebul normas, anu uSualod SeTanxmebis 
pirobebSi am principis gamoyeneba dauSvebelia.
317 analogiuri Sinaarsis normas Seicavs evropuli saxelSekrulebo samarTlis ZiriTadi 
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unidroas principebis 4 III muxlis mixedviT, xelSekrulebis ganmartebisas 
mxedvelobaSi miRebul unda iqnes Semdegi garemoebebi:

a) winaswari molaparakebebi mxareTa Soris;
b) mxareTa mier urTierTobis procesSi damkvidrebuli praqtika;
g) mxareTa moqmedebebi xelSekrulebis dadebis Semdgom;
d) xelSekrulebis xasiaTi da mizani;
e) Sesabamis komerciul saqmianobaSi pirobebisa da gamoTqmebis sazogadod 

miRebuli mniSvneloba;
v) Cveulebebi.318 

unidroas principebis 4 V muxlis Sesabamisad319, `xelSekrulebis debule-
bebis ganmarteba unda ganxorcieldes iseTi saxiT, rom yovel maTgans mieni-
Wos mniSvneloba da dadgindes maTi Sinaarsi da ara piriqiT _ iuridiuli 
Zalis gareSe datovos romelime maTgani.~ am SemTxvevaSi, amis ganmaxorcie-
lebeli subieqtis mimarT, kanonmdebeli sistematuri ganmartebis savaldebu-
loobas awesebs.

unidroas principebis 4 VIII muxlSi asaxulia instituti, romelic gad-
mocemulia `pirobaTa Sevsebis~ saxelwodebiT. igi dakavSirebulia SemTxvev-
asTan, roca mxareebi ar SeTanxmebulan pirobaze, romelic mniSvnelovania 
maTi ufleba-movaleobebis gansasazRvrad. aseT dros, unidroas principebis 
mixedviT, mxareTa SeTanxmebas emateba Semavsebeli piroba, romelic Seesabam-
eba konkretul garemoebebs. amave normis meore nawilSi CamoTvlilia zogi-
erTi garemoeba, romelic mxedvelobaSi miiReba:

a) mxareTa ganzraxva;
b) xelSekrulebis xasiaTi da mizani;
g) keTilsindisiereba da patiosani saqmiani praqtika320;
d) keTilgoniereba. 

zemoaRniSnulis garda, unidroas principebi ayalibeben damatebiTi gare-
moebebis CamonaTvals, romlebic aris xelSekrulebis ganmartebisaTvis damx-
mare xasiaTis matarebeli da gaTvaliswinebuli unda iyos xelSekrulebis 
ganmartebisas. es garemoebebia: mxareTa winasaxelSekrulebo molaparakebebi, 
mxareTa Soris arsebuli urTierTobis praqtika, mxareTa moqmedebebi xelSek-
rulebis dadebis Semdeg, xelSekrulebis xasiaTi da mizani, samewarmeo saqmi-
anobaSi sayovelTaod miRebuli gamonaTqvamebisa da pirobebis mniSvneloba 

debulebebic.
318 aRsaniSnavia, rom xelSekrulebis ganmartebis mocemuli kriteriumebi, umTavresad, em-
Txveva evropuli saxelSekrulebo samarTlis ZiriTad debulebebSi Camoyalibebul prin-
cipebs. 
319 unda aRiniSnos is garemoeba, rom mocemuli norma ufro Semvsebi xasiaTis matarebelia 
da ar aris aRWurvili ZiriTadi debulebis funqciiT.
320 cnobilia Principle of good faith and fair dealing-is saxelwodebiT. 
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da Cveulebebi.321

unidroas principebSi xelSekrulebis ganmartebasTan dakavSirebiT Za-
lian did rols TamaSobs 4 V muxlSi ganmtkicebuli wesi, romlis Tanaxma-
dac, xelSekrulebis Sinaarsis dadgena xdeba sistemurad _ `xelSekrulebis 
pirobebi ise unda ganimartos, rom yvela maTgans mieces mniSvneloba da ara 
romelime maTgans waerTvas Zala~.322 xelSekrulebis ganmartebisas mniSvnelo-
ba aqvs TiToeul debulebas, muxls, sityvas da a.S. da TiToeul maTgans 
unda mieniWos Sesabamisi azri. dauSvebelia romelime maTganisaTvis Zalis 
warTmeva an azris mokleba, piriqiT, ganmartebis arsi imaSi mdgomareobs, rom 
yvela debulebas unda mieniWos Sesabamisi mniSvneloba da amis mixedviT ganx-
orcieldes saboloo ganmarteba. 

g. xelSekrulebaTa ganmartebis ZiriTadi principebi
xelSekrulebaTa ganmartebis specifika ganpirobebulia urTierTobaTa 

ormxrivi (mravalmxrivi) xasiaTiT, dispoziciuri samarTlebrivi normebis 
gamoyenebiT, savaWro da saqmiani CveulebebiTa da tradiciebiT, mxareTa Soris 
arsebul urTierTobaSi Camoyalibebuli praqtikiT, imperatiuli normebis 
moTxovnaTa gaTvaliswinebis aucileblobiTa da a.S.

xelSekruleba aris mxareTa mier miRweuli konsensusis Sedegi, romelic, 
samarTlebrivi TvalsazrisiT, iwvevs mxareTa mimarT Sesabamisi uflebebisa 
da valdebulebebis warmoSobas maTive nebis safuZvelze. misi arsebobisaT-
vis aucilebelia ori an meti nebis Tanxvedra, rac iwvevs mxarTa saerTo 
nebis dadgenis aucileblobas.323 sxva sityvebiT rom vTqvaT, xelSekrulebis 
ganmartebis arsi mxareTa mier gamovlenili saerTo nebis namdvili Sinaar-
sis, xelSekrulebis realuri miznis dadgenaSi mdgomareobs. aq SesaZlebelia 
kiTxvis dasma, Tu raSi mdgomareobs nebis gamovlenis namdvili azri: imaSi, 
rac erT mxares hqonda mxedvelobaSi, imaSi, rogorc meore mxarem gaigo igi 
Tu imaSi, rogor gaigebda amas amave pirobebSi myofi sxva gonieri piri? 

am SemTxvevaSi yvelaze marTebulad gvevlineba Sualeduri pozicia mx-
areTa Soris arsebuli urTierTobebis specifikis gaTvaliswinebiT. orive 
mxaris nebis gaTvaliswinebiT unda gvaxsovdes, rom `nebismier xelSekrule-
baSi mniSvneloba aqvs ara erT-erTi partnioris mier gamoyenebuli sityvebis 
namdvil azrs, aramed imas, Tu rogor unda aReqva es sityvebi meore mxares 
saqmis garemoebebis gaTvaliswinebiT~ (Motive I.S. 155)324. 

ganmartebis principebze sxvadasxva qveynis kanonmdeblis Sexedulebe-

321 ioseliani, xelSekrulebis ganmarteba, 2008, gv 35.
322 iqve, gv. 29.
323 cvigerti da kotci xelSekrulebis ganmartebas ganixilaven mxareTa mier bundovnad 
an arasrulad gamovlenili nebis realuri Sinaarsis dadgenisaken mimarTuli saqmianobis 
erT-erT saxed. aqve unda aRiniSnos, rom zogierTi avtorebi, cnebebs `naTeli~ da `gas-
agebi~ ganixilavs rogorc ganmartebis Sedegs.
324 cvaigerti, kotci, SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis sfer-
oSi, 2001, gv. 110.
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bi erTmaneTisagan sagrZnoblad gansxvavdeba. bunebrivia, kodificirebuli 
samarTali ar aris praqtikuli amocanebis krebuli, romelmac unda aiZu-
los mosamarTle materialur-samarTlebriv, praqtikul Sinaarss mokleb-
uli samarTlis gamoyenebis teqnikuri wesebis Seswavla. xelSekrulebis 
ganmartebisas mosamarTle imdenad Rrmad unda Caswvdes gansaxilveli saqmis 
garemoebebs, rom nebismieri mSrali ganzogadeba, sakanonmdeblo danawesis 
formis saxiT, mxolod Secdomis momtania. Sesabamisad, ganmartebis wesebis 
erToblivi SemuSaveba sasamarTlo praqtikisa da doqtrinis mier gacilebiT 
mizanSewonilad gvevlineba.325

safrangeTis samoqalaqo kodeqsis 1156-e muxlis mixedviT, ganmartebi-
sas aqcenti unda gakeTdes mxareTa ganzraxvis gamovlenaze da ara sityvaTa 
Sinaarsze. aSkaraa, rom ganmartebis obieqtur da subieqtur meTodebs So-
ris safrangeTis samoqalaqo kodeqsi am ukanasknels (subietqurs) iziarebs. 
moyvanili muxlis Sinaarsidan Cans, rom xelSekrulebis ganmartebisas unda 
dadgindes mxareTa saerTo neba. amasTan, aRiarebulia isic, rom amis dadge-
nis SeuZleblobis SemTxvevaSi unda dadgindes `mxareTa hipoTeturi neba~ 
an sasamarTlom mxareTa nebis dasadgenad, yvela subieqturi da obieqtu-
ri garemoebebis gaTvaliswinebiT, unda misdios mxareTa gonivruli nebis 
gamovlinebad CaTvlil miswrafebebs. kodeqsi mosamarTles aseve `obieqturi 
garemoebebis~ gaTvaliswinebas sTavazobs, e.i. xelSekrulebis bundovani an 
arasruli debulebebis xelSekrulebis Sinaarsis an arsebuli praqtikis Sesa-
bamisad ganmartebas.326

germaniis samoqalaqo kodeqsis Sesabamis normaTa harmonizaciis mcdelo-
bis miuxedavad, nebis Teoriasa da nebis gamovlenis Teorias Soris arsebuli 
winaaRmdegobis gadalaxva mainc ver moxerxda. germaniis samoqalaqo kodeq-
sis 133-e muxli mier ganmartebis miznad miCneulia `namdvili nebis gamovle-
na~, rac subieqturi nebis gaTvaliswinebis aucileblobaze miuTiTebs. amave 
kodeqsis nakveTSi `nebis gamovlineba~ (`motivebi~) uaryofilia _ `nebismier 
xelSekrulebaSi mniSvneloba aqvs ara erT-erTi partnioris naTqvamis WeS-
marit Sinaarss, aramed meore partnioris mier mocemul garemoebebSi naTq-
vamis aRqmas.~327 meore mxriv, germaniis samoqalaqo kodeqsis §157 miuTiTebs 
xelSekrulebis pirobebis samarTlebrivi brunvis CveulebaTa gaTval-
iswinebiT da keTilsindisierebis principis Sesatyvisad ganmartebis aucile-
blobaze. mocemuli norma, obieqturi kriteriumis mniSvnelobas usvams xa-
zs.328 

ganmartebis mizniT, xelSekrulebis Sinaarsis ganxilvisas aucileblad 
gasaTvaliswinebelia is garemoeba, rom xelSekruleba SesaZloa daidos ro-
gorc werilobiTi, aseve zepiri formiT. saqarTvelos samoqalaqo kodeqsiT 

325 iqve, gv. 87.
326 iqve, gv. 88.
327 iqve, gv. 88.
328 iqve,gv. 90.
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savaldebulo werilobiTi forma yvela saxis xelSekrulebisaTvis dadgenili 
ar aris. Sesabamisad, werilobiTi da zepiri xelSekrulebebis ganmartebis 
specifikac gansxvavebulia. Tu werilobiTi xelSekrulebis ganmartebisas 
SesaZlebelia dokumentiT xelmZRvaneloba, zepiri formiT misi arsebobis 
SemTxvevaSi, misi Sinaarsis gaanalizeba xorcieldeba im saxiT, rogoriTac igi 
dafiqsirebulia mxareTa axsna-ganmartebebsa da mowmeTa CvenebebSi.

xelSekrulebis ganmartebisas, umeteswilad, miRebulia Semdegi princi-
pebis gamoyeneba: 

1. keTilsindisierebis principi;
2. erTiani ganmarteba samarTlis wyaros miuxedavad;
3. erT-erTi mxaris uflebebis SezRudvisaken mimarTuli xelSekrulebis 

nebismieri debulebis SezRudulad ganmarteba;
4. orazrovnebis SemTxvevaSi im mniSvnelobis miniWeba, romelic qmediTs 

gaxdis xelSekrulebas da ara piriqiT;
5. amkrZalavi wesis prioriteti brZanebiTze, brZanebiTisa _ nebadamrT-

velze;
6. specialuri muxlebis upiratesi Zala;
7. wesi `contra proferentem~329; 
8. saeWvo sakiTxis330 gadawyveta movalis sasargeblod.331

ganmartebis principebi zogadi, ZiriTadi midgomis ganmsazRvrelia, 
ganmartebis wesebi ki maTi ganxorcielebis saSualebad gvevlineba. wesebi 
warmoadgenen konkretul saSualebebs, romlebiTac unda vixelmZRvaneloT 
nebismieri teqstis analizisas.

sityvasityviTi ganmartebis principi gamomdinareobs iqidan, rom mxa-
reebis mier werilobiTi formiT xelSekrulebis gaformebis Semdgom isini 
izRudebian swored am teqstiT, rac samoqalaqo brunvisaTvis aucilebeli 
stabilurobis, gansazRvradobisa da saimedoobis garantias warmoadgens.332 
sasamarTlo mxareTa namdvil nebas adgens mxolod im SemTxvevaSi, Tu 
ganmartebis procesSi warmoiSoba xelSekrulebis teqstSi gadmocemul deb-
ulebaTa Soris winaaRmdegoba an Seusabamoba. aseTi midgoma damaxasiaTebelia 
evropuli qveynebis udidesi nawilisaTvis. k. cvaigertsa da h. kotcs mag-
aliTad mohyavT safrangeTis sasamarTlos mier gamotanili gadawyvetileba, 
romelmac SesaZloa naTeli mohfinos nebisa da nebis gamovlenis urTierT-
mimarTebis sakiTxs:

329 es wesi gulisxmobs sawinaaRmdego ganmartebis princips, romlis Sesabamisadac, erT-
erTi mxaris mier SemoTavazebuli pirobebis bundovanebis SemTxvevaSi upiratesoba eni-
Weba SemTavazebeli mxaris ganmartebis sawinaaRmdego ganmartebas. 
330 `saeWvo sakiTxSi~ moiazreba nebismieri garemoeba, romlis calsaxad da obieqturad 
dadgenac SeuZlebelia. aseTi sakiTxebi ganimarteba movalis interesebis Sesabamisad.
331 Шуршалов, Основные вопросы теории международных договоров, 1959, 383.
332 Петражицкий, Права добросовестного владельца на доходы с точки зрения догмы и политики 
гражданского права, 2002, 211.
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myidvelma SeiZina virTevzis garkveuli partia im pirobiT, rom TevziT 
movaWreTa kavSiris mier miwodebuli Tevzis raodenobis Semcirebis Ses-
axeb gacemuli Tanxmobis arsebobis SemTxvevaSi gamyidvels ufleba eqneboda 
Seemcirebina miwodebuli Tevzis raodenoba. kavSiris mier aseTi Tanxmobis 
miRebis Semdgom, gamyidvelma miawoda myidvels im raodenobis naxevari, rac 
xelSekrulebiT iyo gaTvaliswinebuli. myidvelma mimarTa sasamarTlos da 
moiTxova miyenebuli zianis anazRaureba. bordos saapelacio sasamarTlom 
daakmayofila sarCeli, magram sakasacio sasamarTlom igi gaauqma da gansax-
ilvelad sxva sasamarTlos im motiviT gadasca, rom xelSekrulebis teqstis 
Sesabamisad, miwodebis Semcirebis Taobaze gamyidvelis uflebaSi eWvis Se-
tana ar SeiZleboda. amis miuxedavad, sarCeli meore sasamarTlomac daakmayo-
fila da gadawyvetileba xelSekrulebis gaformebis dros mxareTa mdumare 
SeTanxmebas _ TevziT movaWreTa kavSiri miwodebis Semcirebas moiwonebs mx-
olod daWerili Tevzis (produqtis) odenobis Semcirebisa da ara virTevzaze 
moTxovnilebis mkveTri zrdis gamo, daafuZna. sakasacio sasamarTlos mier 
uaryofil iqna es gadawyvetilebac: mocemul sakiTxze xelSekrulebis pi-
roba imdenad calsaxa da erTgvarovania, rom mxareTa ganzraxvebis Semdgomi 
ganxilvisaTvis araviTari safuZveli ar arsebobs.333 am saqmis ganmxilvelma 
erT-erTma mosamarTlem, lebur-piJonierma, gamoTqva mosazreba: `Tu sadavo 
piroba cxadia, ar aris aucilebeli mxareTa saerTo varaudi gamovlindes am 
pirobis samoqmedo sferos gansazRvrisaTvis.~334 

saerTo samarTlis qveynebis sasamarTloebisaTvisac xelSekrulebis 
ganmartebisas mniSvnelovania ara mxareTa neba, aramed misi garegnuli gamov-
lineba: `xelSekruleba gonebis mdgomareoba ki ar aris, aramed moqmedeba da 
swored am saxiT aris garkveuli qcevis Sedegi. mxareebi unda gasamarTldnen 
ara imis mixedviT, Tu ra Caifiqres, aramed maTi naTqvamis, dawerilis an namo-
qmedaris mixedviT. es Tvalsazrisi metwilad yvela qveynis samarTlebrivi 
sistemisaTvis unda iyos damaxasiaTebeli, magram saerTo samarTalSi gan-
sakuTrebuli aqcenti swored garegnul gamovlinebaze keTdeba. ingliseli 
mosamarTlis funqcia efemeruli gonebrivi elementebis Zieba ki ar aris, 
aramed uzrunvelyofa, ramdenadac es misi praqtikuli gamocdilebiT aris 
SesaZlebeli, rom patiosanma adamianebma gonivruli mosalodneli Sedegebis 
aRsrulebas miaRwion.~335 

d. xelSekrulebis ganmartebis specifikuri sakiTxebi
xelSekrulebis ganmartebis procesSi mxedvelobaSia misaRebi mrava-

li garemoeba, romelic erTobliobaSi xelSekrulebis bundovani teqstis 
ganmartebis SesaZleblobas iZleva. ar arsebobs universaluri wesebi, rom-

333 cvaigerti, kotci, SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis sfer-
oSi, 2001 gv. 89.
334 iqve gv. 89.
335 SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis sferoSi, 2001, gv. 92.
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lebic yvela tipis xelSekrulebis mimarT iqneba gamoyenebadi. is, Tu ra aris 
misaRebi mxedvelobaSi xelSekrulebis ganmartebisas, ZiriTadad damokidebu-
lia imaze, Tu ra tipis xelSekrulebasTan gvaqvs saqme da ra tipis Secdomaa 
daSvebuli teqstSi. Secdomebi SeiZleba iyos Sinaarsobrivi xasiaTis, azro-
brivi, lingvisturi, teqnikuri da a.S. 

saqarTvelos samoqalaqo kodeqsi erTmaneTisagan ganasxvavebs calmxriv, 
ormxriv da mravalmxriv garigebebs, ris gamoc gansxvavebulia am tipis ga-
rigebebis ganmartebis meTodebic. xelSekruleba warmoadgens garigebis nair-
saxeobas, Sesabamisad, xelSekrulebis ganmartebaze vrceldeba garigebis 
ganmartebis Sesabamisi wesebi. xelSekrulebis ganmartebis wesebi specifi-
kuria imis gaTvaliswinebiT, rom `xelSekruleba ormxrivi (mravalmxrivi) 
garigebaa~336. vinaidan xelSekrulebis dadebisaTvis ori an meti piris Se-
Tanxmeba aucilebelia, Tavisi specifikidan gamomdinare, xelSekrulebis 
ganmartebas Taviseburebebic gaaCnia.337

magaliTi:
xelSekrulebis dadebis dros adgili aqvs ori an meti piris nebis gamoxat-

vas maSin, roca anderZis Sedgenisas gamoxatulia mxolod mamkvidreblis neba. 
xelSekrulebis ganmartebisas mxareTa nebis dadgena xdeba rogorc uSualod 
xelSekrulebis teqstiT, aseve sxvadasxva garemoebis mxedvelobaSi miRebiT. 
anderZi teqstTan uSualo kavSirSi unda ganimartos.338 

sxvadasxva xelSekrulebaSi erTi da igive fraza SeiZleba sxvadasxva dat-
virTvis matarebeli iyos, risi gauTvaliswineblobac SesaZloa gaugebrobis 
Sedegi gaxdes. aseT SemTxvevaSi, xelSekrulebis debulebebis ganmarteba unda 
ganxorcieldes xelSekrulebis saerTo konteqstis gaTvaliswinebiT da teqs-
tis Sinaarsidan gamomdinare.

magaliTi:
saqarTvelos samoqalaqo kodeqsi icnobs Suamavlobis xelSekrulebas. 

Suamavlobis zogad arss warmoadgens makleris moqmedeba, romelic mimarTu-
lia xelSekrulebis dadebisaken SemkveTsa da mesame pirs Soris. Tumca, saqa-
rTvelos samoqalaqo kodeqsi gansxvavebulad awesrigebs Suamavlobas binis 
qiravnobisas, sesxisas, savaWro urTierTobebSi da a.S. Sesabamisad, TiToeul 
urTierTobaSi termini makleri moiazrebs sxvadasxva uflebebsa da movaleo-
bebs.339

specifikuria orenovani xelSekrulebis ganmartebis meTodikac, sadac 
metwilad Warbobs xolme lingvisturi xasiaTis Secdomebi, romlebic mxare-

336 axvlediani, valdebulebiTi samarTali (meore gamocema), 1999, gv.10.
337 ioseliani, xelSekrulebis ganmarteba, 2008, gv 16.
338 iqve, gv 16. ix. aseve: Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis zogad 
nawilSi, 2000, gv. 340.
339 ioseliani, xelSekrulebis ganmarteba, 2008, gv. 30.
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Ta mier sakuTari valdebulebebis araswor an araTanmxvedr gagebas iwvevs. 
rogorc wesi, orenovani xelSekrulebis arsebobisas mxareebi Tanxmdebian 

prioritetul enaze, anu imaze, Tu romel enaze Sedgenil teqsts eniWeba 
upiratesoba winaaRmdegobis arsebobis SemTxvevaSi. aseve SesaZlebelia Se-
Tanxmebis arseboba im wesebze, romliTac xelSekrulebis teqstis ganmarteba 
unda ganxorcieldes. 

aseTi tipis SeTanxmebis ararsebobis SemTxvevaSi, dRis wesrigSi dgeba 
sakiTxi imis Taobaze, Tu romeli teqsti unda iyos upiratesi. es sakiTxi or-
magad mniSvnelovania imis gaTvaliswinebiT, rom orive enaze Sedgenil teqsts 
Tanabari iuridiuli mniSvneloba gaaCnia. am dros, `xelSekrulebis versiebs 
Soris enobrivi Seusabamobis SemTxvevaSi, upiratesoba eniWeba im versiis 
mixedviT ganmartebas, romelSic xelSekruleba Tavdapirvelad Sedga~.340 aseT 
SemTxvevaSi, mxedvelobaSia misaRebi aseve ara mxolod sityvebis etimologi-
uri mniSvneloba, aramed xelSekrulebis zogadi arsi, `ama Tu im enaSi ter-
minTa gansxvavebulobis, zusti Sesatyvisebis, pirdapiri Tu arapirdapiri 
Targmanis SesaZlebloba~.341

magaliTi:
qarTulma da Turqulma kompaniebma dades sasoflo-sameurneo moxmarebis 

Sxamqimikatebis nasyidobis xelSekruleba. xelSekruleba daido qarTul da 
Turqul enebze. xelSekrulebiT mxareebi SeTanxmdnen, rom davis arsebobis 
an xelSekrulebis ganmartebis aucileblobis SemTxvevaSi upiratesoba eni-
Weba xelSekrulebis qarTul variants. aseTi SeTanxmebisas, davis warmoSobis 
SemTxvevaSi, ganmarteba ganxorcieldeba qarTuli teqstis Sinaarsidan gamom-
dinare da amas mieniWeba upiratesoba.

magaliTi:
qarTulma da ukrainulma kompaniebma dades xelSekruleba Rvinis nasyido-

bis Sesaxeb. xelSekruleba Sedga qarTul da ukrainul enebze. xelSekrule-
biT mxareebi SeTanxmdnen, rom xelSekrulebis ganmartebis aucileblobis 
SemTxvevaSi xelSekrulebis ganmarteba moxdeba moldaveTis kanonmdeblobiT 
dadgenili wesebis Sesabamisad. am SemTxvevaSi, xelSekrulebis ganmarteba 
ganxorcieldeba moldaveTis kanonmdeblobis mixedviT.

magaliTi:
qarTulma da frangulma kompaniebma dades xelSekruleba parfiumeriuli 

nawarmis nasyidobis Sesaxeb. xelSekruleba Sedga qarTul da frangul enebze. 
mxareebma xelSekrulebiT ar gaiTvaliswines upiratesi ena xelSekrulebis 
teqstis ganmatebisaTvis. am pirobebSi, mxareebs Soris davis warmoSobis 
SemTxvevaSi, ganmartebisas upiratesoba mieniWeba im enas, romelzec Sedga 

340 qarTuli kerZo samarTlis krebuli, wigni I, 2004, gv. 246-247.
341 ioseliani, xelSekrulebis ganmarteba, 2008, gv. 31.



167

saxelSekrulebo  samarTali

xelSekrulebis Tavdapirveli teqsti.342

xelSekrulebis ganmartebis sakiTxebze msjelobisas, aucileblad unda 
iqnes gaTvaliswinebuli xelSekrulebis formis sakiTxi. werilobiTi xelSek-
rulebis arsebobis pirobebSi, sityvasityviTi ganmarteba ufro marTebulad 
unda iqnes miCneuli. 

zepiri xelSekrulebis ganmartebis meTodika gansxvavebulia werilobi-
Tisagan. xazi unda gaesvas imas, rom gansxvavebuli unda iyos ganmartebis 
ganxorcielebis meTodi da ara misi obieqturi safuZveli _ sasamarTlo 
unda Seecados urTierTobidan gamomdinare logikuri ganmartebis micemas 
mxareTa moqmedebisaTvis. Sesabamisad, am moqmedebis miznisaTvis sasamarTlo 
unda amovides swored Sedegidan da ara iqidan, Tu risi survili SeiZleboda 
hqonoda nebis gamomvlen subieqts, Tuki es survili ar dasturdeba orive 
mxaris mier ganxorcielebuli moqmedebebiT. 

2. nebis Teoria da nebis gamovlenis Teoria _ xelSekrulebis ganmartebis 
fundamenturi sakiTxebi

xelSekrulebis dasadebad mxolod mxareTa Sinagani neba, misi arsebobis 
faqti, sakmarisi ar aris. xelSekrulebis dadebis dros mxareTa mier gamoxat-
uli neba da maTi Sinagani survili SeiZleba ar iyos urTierTTanmxvedri, 
rac dRis wesrigSi ayenebs gamoxatuli nebisa da Sinagani nebis ganmartebis 
sakiTxs.343

ganmartebas mimarTaven maSin, rodesac cnobilia, rom mxareebma gamoxates 
neba, magram nebis arsi bundovania. SeiZleba gamovyoT xelSemkvrel mxareTa 
nebis ganmartebisadmi ori ZiriTadi midgoma. pirvels nebis Teorias uwode-
ben, meores ki _ nebis gamovlenis Teorias. nebis TeoriaSi upiratesoba eniWeba 
mxareTa nebis gamovlenis Sinagan (nagulisxmev) Sinaarss. es pozicia efuZneba 
nebis avtonomiis princips, romlis mixedviTac, samarTlebriv Sedegs piris 
nebis Tavisufali gamovlineba warmoqmnis. `nebaa mxolod ZiriTadi da moq-
medi. es Sinagani da uxilavi fenomenia, amitom gvWirdeba simboluri niSnebi, 
raTa maTi gaSifvra vcadoT.~344

meore TvalsazrisiT, nebis gamovlenis garegnul formebze (e.i. gamoxatul 
nebaze) keTdeba aqcenti. aRniSnuli Teoriis mixedviT, marTlwesrigisaTvis 

342 xazgasmiT unda aRiniSnos, rom erT-erTi enisaTvis xelSekrulebis ganmartebis miznebi-
saTvis upiratesobis miniWeba ar gulisxmobs meore enaze Sedgenili teqstis srul ugule-
belyofasa da mxedvelobaSi armiRebas. upiratesi ena gamoyenebul unda iqnes mxolod im 
SemTxvevaSi, rodesac xelSekrulebis teqstebs Soris arsebobs radikaluri winaaRmde-
goba da verc erTi sxva saSualebiT ver xerxdeba teqstis iseTi ganmarteba, romelic 
SesabamisobaSi iqneboda orive enaze Sedgenil teqstTan.
343 ioseliani, xelSekrulebis ganmarteba, 2008, gv. 7.
344 cvaigerti, kotci, SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis sfer-
oSi, 2001, gv. 86 .
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nebis Sinagani gamovlineba SeiZleba mniSvnelovani iyos mxolod imdenad, ram-
denadac ar scildeba im samarTlebrivi azris CarCoebs, romelsac gonieri 
adamiani Tavisi nebis gamovlinebas aniWebs.345 

xelSekrulebis ganmartebis aucilebloba misi calkeuli pirobebis aras-
ruli an bundovani Sinaarsis Sedegad warmoiSoba. samoqalaqo procesSi aRiare-
buli SejibrebiTobis principidan gamomdinare, sasamarTlo xelSekrulebis 
ganmartebas mimarTavs mxareTa mier dayenebul moTxovnebze gadawyvetilebis 
misaRebad, Tu es aucilebelia, maTi safuZvlianobis dasadgenad.

xandaxan werilobiTi xelSekrulebis calkeuli pirobebi Camoyalibebu-
lia bundovnad an arasrulad, ramac SeiZleba maT Soris uTanxmoeba gamoi-
wvios. aseT SemTxvevaSi, aucilebeli xdeba xelSekrulebis ganmartebis we-
sebis gamoyeneba. umTavres problemas warmoadgens mxaris realur Sinagan da 
gamoxatul nebas Soris Seusabamoba. ras unda mivaniWoT upiratesoba _ mxaris 
namdvil nebas Tu xelSekrulebaSi nebis garegnul gamoxatulebas? 

mxaris `namdvili~ nebisaTvis prioritetis miniWebam, SesaZloa daazara-
los meore mxare da samoqalaqo brunva, vinaidan meore mxaris mier aRqmul 
nebas ar eqneba samarTlebrivi Zala. nebis gamovlenisaTvis upiratesobis 
miniWeba ki rTul mdgomareobaSi Caayenebs keTilsindisierad Semcdar mxares. 

orive Teoriis sasargeblod arsebuli sakmaod seriozuli argumenta-
ciis miuxedavad, pragmatuli samarTlebrivi TvalsazrisiT, upiratesoba 
albaT nebis gamovlenis Teoriis safuZvelze dafuZnebul xelSekrulebis 
ganmartebis princips unda mieniWos. aRniSnuli Teoriis sasargeblod metyve-
lebs Semdegi garemoebebi:

_ Secdoma. gamoxatuli nebis SecdomiT formulirebis SemTxvevaSi (bune-
brivia, kontrahenti mxaris keTilsindisierebis pirobebSi) met-naklebad orive 
mxare SecdomaSia Sesuli. am SemTxvevaSi, ra Tqma unda, upriania pasuxi Sec-
domis damSvebma da, aqedan gamomdinare, problemis warmomSobma mxarem agos;

_ brunvis interesebi. xelSekrulebis monawile romelime mxarisaTvis 
uflebis miniWeba, amtkicos mxolod sakuTari Sinagani nebis safuZvelze, rom 
mas surda sxva ram, faqtobrivad gamoiwvevs arakeTilsindisieri moqmedebebis 
provocirebas, vinaidan neba, rogorc aseTi, warmoadgens wminda subieqtur 
kategorias, romlis obieqturi Sefasebac SeuZlebelia mis gamoxatvamde. Se-
sabamisad, xelSekrulebis monawile meore mxarisaTvis mniSvnelovani da amo-
savalia misi kontrahenti mxaris mier ukve gamovlenili, aRqmadi neba da ara 
misi Sinagani ganwyoba, survili da a.S. ama Tu im urTierTobis, misi ganx-
orcielebis saSualebebis an am urTierTobidan gamomdinare Sedegis mimarT, 
romelic SeiZleba misTvis saerTod ar iyos cnobili;346

345 iqve, gv. 86-87. 
346 am SemTxvevaSi `Secdoma~ ar gulisxmobs Secdomas garigebis safuZvlebSi da/an ga-
rigebis baTilobis sxva winapirobebs Secilebis SemTxvevaSi, anu saubaria Secdomaze nebis 
gamovlinebis formaSi, raime debulebis, sityvis an winadadebis arasworad formulire-
baze da a.S.
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_ mtkicebis tvirTi. isev da isev nebis, rogorc cnebis, Sinaarsobrivi bune-
bidan gamomdinare, SeuZlebelia raime saxis kontrargumentis dapirispireba 
misi matarebeli mxarisaTvis, romelic ambobs, rom man, marTalia, gamoavlina 
neba, magram sworad ver gadmosca igi. amas upirobod mivyavarT ara mxolod 
samarTlianobis, aramed samoqalaqo saproceso samarTlis erT-erTi funda-
menturi principis _ mxareTa Tanasworobis principis _ darRvevamde. garda 
amisa, nebis matarebeli subieqtis sityvis garda, sasamarTlosaTvis SeuZle-
belia sxva raime mtkicebulebaze dayrdnoba, rac arTulebs, ufro metic 
_ SeuZlebels xdis sasamarTlo gadawyvetilebis motivirebas. sasamarTlo 
gadawyvetilebis motivaciis ararseboba SeuZlebels xdis mis gasaCivrebas da 
sakiTxi absolitur TviTdinebaze aRmoCndeba miSvebuli, rac Tavis gamoxat-
vas xelSekrulebis monawile erT-erTi mxaris interesebis srul daucvelo-
baSi povebs 347;

_ mxareTa neba. mocemul SemTxvevaSi, kanonisaTvis mniSvnelovania ara mx-
olod romelime kontrahenti mxaris neba, aramed orive mxaris erToblivi 
neba, risi dadgenac SeuZlebelia mxolod nebis Teoriis safuZvelze, ro-
melic sakuTar TavSi mxolod erTi konkretuli subieqtis nebas ganixilavs.348 

xSirad rTulia srulyofilad gairkves, Tu ra ganzraxva hqonda mxares 
xelSekrulebis dadebisas da raSi mdgomareobda misi e.w. namdvili (nagulisx-
mevi) neba. am SemTxvevaSi, ufro racionalurad migvaCnia gamovlenili (e.i. 
xelSesaxebi) nebis Sefaseba. misi gamoyeneba ganmartebis umTavres kriteriu-
mad, xSirad ufro gonivrul Sedegs gamoiRebs, vidre mxolod erT subieq-
tur, Sinagan nebaze dayrdnoba.

347 sasamarTlo gadawyvetileba Sedgeba Sesavali, aRwerilobiTi, samotivacio da sarezo-
lucio nawilebisagan. samotivacio nawilis funqcia mdgomareobs sasamarTlos mier 
miRebuli gadawyvetilebis samarTlebriv dasabuTebaSi, ufro martivad rom vTqvaT, 
samotivacio nawilSi sasamarTlom unda auxsnas mxareebs, Tu ratom iqna miRebuli 
gadawyvetileba swored am saxiT, romel faqtobriv garemoebebs daeyrdno sasamarTlo 
da ratom misca sasamarTlom faqtobriv garemoebebs msgavsi samarTlebrivi Sefaseba, 
anu samarTlebrivi Sefaseba gamomdinareobs dadgenili faqtobrivi garemoebebidan. Ta-
visTavad cxadia, rom sasamarTlo gadawyvetilebiT ukmayofilo mxarisaTvis saapelacio 
an sakasacio saCivris argumentirebis safuZvels warmoadgens swored sasamarTlos mo-
tivacia, vinaidan Tavad gadawyvetileba, misi sarezolucio nawilis saxiT, warmoadgens 
swored motivaciis Sedegs. nebis Teoriaze ganmartebis dafuZnebis SemTxvevaSi, sruliad 
SeuZleblad gveCveneba faqtobrivi garemoebis obieqturad da sarwmunod dadgena, radgan 
saubaria procesis monawile erT-erTi mxaris SesaZlo Sinagan nebaze. msgavs SemTxvevaSi, 
sasamarTlos gadawyvetileba efuZneba mxolod mosamarTlis subieqtur Sefasebas da mx-
are iZulebulia gaasaCivros sasamarTlos gadawyvetileba im motiviT, rom ar eTanxmeba 
mosamarTlis subieqtur azrs, rac Tavad saapelacio an sakasacio saCivris motivirebas 
SeuZlebels xdis, ris gamoc mxaris uflebisa da interesis samarTlebrivi dacvis Sesa-
Zleblobis albaToba minimumamdea dayvanili. 
348 msgavsi debuleba gaTvaliswinebulia safrangeTis samoqalaqo kodeqsis 1156-e muxliT 
_ SeTanxmebaTa ganxilvisas pirvel rigSi unda iqnes gamokvleuli mxareTa saerTo neba da 
ara mxolod gamonaTqvamTa sityvasityviTi mniSvneloba.
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unda aRiniSnos, rom ama Tu im TeoriisaTvis upiratesobis miniWeba sxva 
TeoriisaTvis srul uaryofas ar gulisxmobs. xelSekrulebis ganmartebis 
umTavresi mizani swored mxareebis namdvili survilis gagebaa. 

magaliTad, xelSekrulebis nebis Teoriaze dayrdnobiT, ganmartebas upi-
ratesoba unda mieniWos im SemTxvevaSi, roca meore mxarem icoda (an gare-
moebebidan gamomdinare unda scodnoda) kontrahenti mxaris namdvili neba.349 
nebis Teorias unda daveyrdnoT maSinac, roca SesaZleblia orive mxaris 
Tanxvedri namdvili nebis dadgena. 

saerTo jamSi, SeiZleba iTqvas, rom ganmartebis principis Ziebisas, mizan-
Seuwonelia, ganxiluli Teoriebidan romelimes xelaRebiT uaryofa. xelSek-
rulebis ganmarteba gamoxatul nebas unda daeyrdnos im SemTxvevebis garda, 
roca SesaZlebelia mxareTa saerTo nebis dadgena, aseve maSin, rodesac mx-
arisaTvis cnobili iyo an unda yofiliyo cnobili kontrahentis namdvili 
ganzraxva.

3. xelSekrulebis ganmarteba saqarTvelos samoqalaqo kodeqsis mixedviT

ganxiluli sakiTxebis fonze sainteresoa, Tu ra mimarTuleba aqvs ar-
Ceuli, mocemul sakiTxTan dakavSirebiT saqarTvelos samoqalaqo kodeqss, 
romeli koncefcia udevs safuZvlad xelSekrulebis ganmartebas da ras eni-
Weba upiratesoba _ nebis Teorias, nebis gamovlenis Teorias, Tu maT Se-
jerebul variants da ramdenad iZleva qarTuli samoqalaqo kanonmdebloba 
ganmartebis sakiTxis mowerigebis SesaZleblobas. 

aRsaniSnavia is garemoeba, rom saqarTvelos samoqalaqo kodeqsi ar ad-
gens ganmartebis zogad princips, romliTac unda ixelmZRvanelos sasamarT-
lom xelSekrulebis ganmartebisas: ganmarteba unda moxdes sityvasityviT Tu 
koteqstualurad, upiratesoba unda mieniWos mxareTa nebas Tu nebis gamov-
lenas, sasamarTlo unda ecados mxareTa Sinagani nebis dadgenas Tu sakma-
risia mxareTa Soris arsebul xelSekrulebaSi gamoxatuli nebis ganmarteba. 

337-e muxliT gansazRvrulia xelSekrulebis calkeuli gamonaTqvamebis 
ganmartebis ZiriTadi principi: `Tu xelSekrulebis calkeuli gamonaTqvame-
bi SeiZleba gagebul iqnes sxvadasxvanairad, maSin upiratesoba unda mieni-
Wos imas, romelic, Cveulebriv, miRebulia xelSekrulebis damdebi mxareebis 
sacxovrebel adgilze. Tuki mxareebs sxvadasxva sacxovrebeli adgili aqvT, 
gadamwyvetia aqceptantis sacxovrebeli adgili.~ 

xelSekrulebis ganmartebis amosavali piroba, misi safuZveli, gadmo-
cemulia nebisa da nebis gamovlenis TeoriebSi. cxadia, rom orive Teoriis 

349 moyvanili mosazreba gadmocemulia saerTaSoriso nasyidobaTa Sesaxeb venis konvenciis 
me-8 muxlSi, romlis Tanaxmadac, mxareTa gancxadebebi da maT mier ganxorcielebuli mo-
qmedebebi unda ganimartos mxaris ganzraxvis Sesabamisad im SemTxvevaSi, Tu meore mxarem 
icoda an ar SeeZlo ar scodnoda, Tu raSi mdgomareobda kontrahentis ganzraxva. 
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srulad gaTvaliswineba SeuZlebelia. Sesabamisad, unda ganisazRvros pri-
oritetuli Rirebuleba, zogadad samarTlisaTvis upiratesi Rirebulebisa 
da samarTlianobis principis gaTvaliswinebiT. upirveles prioritetad unda 
CaiTvalos samoqalaqo brunvis interesebi, romlebic ganmartebis safuZvlad 
unda iqnes aRebuli. nebis Teoriisa da nebis gamovlenis Teoriis safuZvelze 
arsebuli koncefciebidan erT-erT maTgans unda mieniWos prioriteti, xolo 
meore maTganis regulirebis principebi SeZlebisdagvarad unda iqnes gaT-
valiswinebuli. es midgoma aucilebelia erTgvarovani regulirebisaTvis da 
regulirebis procesSi warmoSobili winaaRmdegobis SemTxvevaSi upiratesi 
safuZvelmdebi koncefciis gansazRvrisaTvis. am mxriv, prioritetulad nebis 
gamovlenis Teoriis roli ufro mizanSewonilad unda iqnes miCneuli. 

ganmartebis safuZvlebis gansazRvrisas dasaxelda ori amosavali sakiTxi: 
brunvis interesebi da samarTlianoba. maTTvis upiratesobis miniWeba ar niS-
navs sxva sakiTxebis ugulebelyofas. ganmartebisas gamoyenebuli danarCeni 
principebi aRniSnul ZiriTad safuZvlebs unda eyrdnobodes da maTTan unda 
iyos misadagebuli. sxva sakiTxebad SeiZleba moviazroT brali (misi farTo 
gagebiT), mxareTa keTilsindisiereba, maTi namdvili nebis dadgenis SesaZle-
bloba da a.S. es faqtorebi ganmartebis ganxorcielebis meTodis Semadgeneli 
elementebia da akonkretebs `samoqalaqo brunvis interesebisa~ da `samar-
Tlianobis~ zogad arss.

337-e muxli ganmartebis sakiTxs ganixilavs terminologiuri problemis 
WrilSi _ calkeuli gamonaTqvamebis ganmarteba xdeba kontrahenti mxareebis 
sacxovrebel adgilze miRebuli ganmartebis Sesabamisad. Tuki mxareebs aqvT 
sxvadasxva sacxovrebeli adgili, upiratesoba unda mieniWos aqceptantis 
sacxovrebel adgils. am SemTxvevaSi, kanonmdebeli efuZneba nebis gamovlenis 
Teorias, aniWebs ra upiratesobas aqceptantis sacxovrebel adgilze miRe-
bul ganmartebas350.

sainteresoa 52-e muxlis mimarTeba 337-e muxlTan. 52-e muxlis Tanax-
mad, nebis gamovlenis ganmartebisas neba unda dadgindes gonivruli gansjis 
Sedegad da ara marto gamoTqmis sityvasityviTi azridan, xolo 337-e muxli 
ganmartebis principad adgens mxareTa adgilsamyofelze miRebul ganmarte-
basa da maTi erToblivi adgilsamyofelis ararsebobis SemTxvevaSi, aqceptan-
tis sacxovrebeli, adgilas miRebuli ganmartebis upiratesobas. TiToeuli 
am normaTagani, erTmaneTisagan damoukideblad Sefasebis SemTxvevaSi, adgens 
bundovani debulebis ganmartebis principulad gansxvavebul midgomas, vi-
naidan 52-e muxli unda ganvixiloT ganmartebis nebis Teoriaze dafuZnebul 
principad maSin, rodesac 337-e muxli warmoadgens nebis ganmartebis gamov-

350 am SemTxvevaSi sawinaaRmdegod ganmartebis principis niSnebic gvaqvs saxeze, vinaidan 
ganmartebis safuZvlad aRebulia nebis gamomvleni subieqtis interesis sawinaaRmdego 
ganmarteba, Tumca es debuleba ar SeiZleba calsaxad ganxilul iqnas sawinaaRmdego 
ganmartebis principad, vinaidan Tavad aqceptanti Tavisuflad SeiZleba mogvevlinos sa-
davo debulebis SemTavazebel subieqtad.
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lenis principze dafuZnebis klasikur magaliTs. Sesabamisad, ganmartebis 
zogadi principis damdgeni norma (52) efuZneba ganmartebis sakiTxis momwes-
rigebeli specialuri normis (337) safuZvlisagan gansxvavebul princips. 

338-e muxli gansazRvravs xelSekrulebaSi arsebuli urTierTgamomricx-
veli da mravalmniSvnelovani gamonaTqvamebis ganmartebis wess. xelSekrule-
baSi urTierTgamomricxveli an mravalmniSvnelovani gamonaTqvamebis dros 
upiratesoba unda mieniWos im gamonaTqvams, romelic yvelaze metad Seesa-
tyviseba xelSekrulebis Sinaarss. aRniSnuli norma mowodebulia konteqs-
tualuri ganmartebis ganxorcielebisaken. 

yuradRebas imsaxurebs 345-e muxli, romlis Tanaxmadac, Tu xelSek-
rulebis standartuli pirobebis teqsti bundovania, igi ganimarteba meore 
mxaris sasargeblod. aRniSnuli norma adgens sawinaaRmdego ganmartebis prin-
cips da misi Sinaarsi savsebiT gasagebia, Tumca am regulirebas isev mivya-
varT Sefasebis obieqturi da subieqturi kriteriumebis urTierTmimarTebas-
Tan da arsebuli regulirebis principul SesabamisobasTan _ xelSekrulebis 
standartuli pirobebis teqstis bundovanebis SemTxvevaSi gamoiyeneba sawi-
naaRmdego ganmartebis wesi. aqve unda aRiniSnos isic, rom sawinaaRmdego 
ganmartebis wesi Tavis TavSi calsaxad gulisxmobs obieqturi Sefasebis 
kriteriumis arsebobas da sasamarTlos mocemul SemTxvevaSi ar ainteresebs 
nebis gamomvleni piris namdvili neba da gonivruli gansja. es principi saSu-
alebas aZlevs samarTalurTierTobis monawile subieqtebs Tavad gansazRv-
ron sasamarTloSi saqmiswarmoebis SesaZlo Sedegi, rac msgavs SemTxvevebSi 
sasamarTloSi davis albaTobas sagrZnoblad amcirebs. 

yuradReba unda mieqces im garemoebasac, rom am SemTxvevaSi, saubari 
gvaqvs xelSekrulebis standartul pirobebze, anu tipur xelSekrulebaze. 
sxva danarCen SemTxvevaSi, saqarTvelos samoqalaqo kodeqsi sawinaaRmdego 
ganmartebis wess ar iTvaliswinebs. mxolod standartul pirobebSi sawinaaR-
mdegod ganmartebis wesis gamoyeneba ganpirobebulia Tavad tipuri xelSek-
rulebis ganmartebis specifikiT. kerZod, standartul pirobebs erTi mxare 
udgens meore mxares, ris gamoc yovelTvis arsebobs meore mxaris interesis 
Selaxvis saSiSroeba, rac ganapirobebs kidevac xelSekrulebis standartuli 
pirobebis teqstis ganmartebis specifikas. 

339-e da 340-e muxlebi xelSekrulebis ganmartebisas adgenen savWro 
Cveulebebisa da tradiciebis mxedvelobaSi miRebis SesaZleblobasa da 
Sereuli xelSekrulebis ganmartebis wesebs. savaWro Cveulebebisa da 
tradiciebis gamoyeneba, xelSekrulebis ganmartebis procesSi, dasaSvebia 
nebismier dros, imis miuxedavad, SeTanxmdnen Tu ara mxareebi amis Taobaze 
xelSekrulebaSi. erTaderTi gamonaklisi SemTxveva, rodesac Cveulebebis 
gamoyeneba gamoricxulia, xelSekrulebaSi mxareTa daTqmaa imis Sesaxeb, rom 
`isini ar gamoiyeneben savaWro Cveulebas. maSin, am ukanasknels maTTvis ar 
eqneba savaldebulo Zala~.351

351 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
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III. sasamarTlo praqtika, 

saqme #1
davis arsis mokle mimoxilva352

saqarTvelos finansTa saministrom sarCeliT mimarTa sasamarTlos Sps 
„t-s“ mimarT, xelSekrulebis Sesrulebis vadis gadacilebis gamo, pirgasam-
texlos dakisrebis moTxovniT.

mosarCelem miuTiTa, rom 2007 wlis 19 dekembers saqarTvelos finansTa 
saministrosa da Sps „t-s“ Soris gaformda #¹878 xelSekruleba manqanebis, 
konteinerebisa da misabmelebis rentgenuli kontrolis mobiluri miwodebis 
Taobaze. Semsyidvelma aiRo valdebuleba, aenazRaurebina Sps „t“. xelSek-
rulebiT gaTvaliswinebuli 2 289 150 lari. xelSekrulebiT ganisazRvra mx-
areTa pasuxismgebloba xelSekrulebis pirobebis darRvevis gamo, kerZod, 
xelSekrulebis ¹6.1 muxli iTvaliswinebda Semsyidvelis uflebamosilebas 
saqonlis miwodebis vadis gadacilebis SemTxvevaSi mimwodeblisaTvis yovel 
vadagadacilebul dReze saqonlis Rirebulebis 0.1% sauravis dakisrebas. 
Tavis mxriv, saqarTvelos finansTa saministro Tanxis gadaxdis vadis gadac-
ilebis SemTxvevaSi valdebuli iyo, gadaexada vadagadacilebuli Tanxis 0,1% 
yovel vadagadacilebul dReze. mosarCelem miuTiTa, rom saqarTvelos fi-
nansTa saministrom Tavisi valdebuleba Seasrula jerovnad, xolo Sps „t-m“ 
gadaacila saqonlis miwodebis vadebs, ris gamoc igi valdebulia, gadaixados 
¹6.1 punqtiT gaTvaliswinebuli sauravi 22 891. 50 lari. Sps „t“ sauravis 
gadaxdaze uars acxadebs. 

aRniSnulidan gamomdinare, mosarCelem moiTxova Sps „t-s“ daekisros 
saqonlis miwodebis vadis gadacilebisaTvis xelSekrulebiT gaTvaliswinebu-
li pirgasamtexlos 22 891. 50 laris gadaxda.

Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2008 wlis 
8 dekembris gadawyvetilebiT saqarTvelos finansTa saministros sarCeli ar 
dakmayofilda.

aRniSnul gadawyvetilebaze saapelacio saCivari Seitana saqarTvelos fi-
nansTa saministrom.

Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2009 wlis 
25 Tebervlis ganCinebiT saqarTvelos finansTa saministros saapelacio saCi-
vari ar dakmayofilda, Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa 
kolegiis 2008 wlis 8 dekembris gadawyvetileba darCa ucvlelad.

saapelacio sasamarTlos mier dadgenili faqtobrivi garemoebebi:
_ 2007 wlis 19 dekembers saqarTvelos finansTa saministros da Sps „t-

s“ Soris gaformda ¹878 xelSekruleba manqanebis, konteinerebisa da misab-
melebis rentgenuli kontrolis mobiluri miwodebis Taobaze. 

kodeqsis komentari, wigni mesame, 2001, 339-e muxli, gv. 167.
352 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 wlis 10 ivnisis 
as-1244-1503-09 gadawyvetileba.
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_ xelSekrulebis Tanaxmad, Sps „t-m“ ikisra valdebuleba, saqarTvelos 
finansTa saministrosaTvis saavanso Tanxis gadaricxvidan 25 kalendarul 
dReSi miewodebina manqanebis, konteinerebisa da misabmelis “X-R“A rentgenu-
li kontrolis mobiluri sistema. 

_ amave xelSekrulebiT ¹6.1 punqtiT ganisazRvra saqonlis mimwodeblis val-
debuleba, saqonlis miwodebis vadis gadacilebis SemTxvevaSi, gadaexada sau-
ravi yovel vadagadacilebul dReze saqonlis Rirebulebis 0,1%-is odenobiT. 

_ 2008 wlis 21 dekembers saqarTvelos finansTa saministrom gadaixada 
saavanso Tanxa. Sps „t-s“ mier saavanso Tanxis gadaxdidan 25 kalendarul 
dReSi, 2008 wlis 15 ianvrisTvis, unda momxdariyo saqonlis miwodeba. 

_ 2008 wlis 26 ianvars saqarTvelos finansTa saministrosa da Sps „t-s“ 
Soris gaformda Sualeduri miReba-Cabarebis aqti, romliTac Sps „t-m“ 2008 
wlis 26 ianvars saqarTvelos finansTa saministros gadasca manqanebis, kon-
teinerebisa da misabmelebis rentgenuli kontrolis mobiluri sistema. 

_ 2008 wlis 15 Tebervals saqarTvelos finansTa saministrosa da Sps 
„t-s“ Soris gaformda saboloo miReba-Cabarebis aqti, romliTac 15 Teber-
vals q. foTSi mimwodebelma daamTavra manqanebis, konteinerebisa da misab-
melebis rentgenuli kontrolis mobiluri sistemis instalacia, montaJi da 
mebaJeebis treningi. Sps „t“ saqonlis dagvianebiT miwodebisaTvis 2008 wlis 
18 Tebervals saxelmwifo biujets gadauxada pirgasamtexlo 25 180,65 lari.

saapelacio sasamarTlos samarTlebrivi argumentacia
_ saapelacio palatam gaiziara pirveli instanciis sasamarTlos mosaz-

reba imis Sesaxeb, rom 2007 wlis 19 dekembris xelSekruleba warmoadgens 
Sereul xelSekrulebas. xelSekrulebis fasi moicavda ara marto saqonlis 
Rirebulebas, aramed Sps „t-s“ yvela xarjs _ saqarTvelos kanonmdeblobiT 
dadgenil gadasaxadebs, saqonlis daniSnulebis adgilamde miwodebas, Cat-
virTvas, gadmotvirTvas, transportirebas, inflacias, montaJs, swavlebasa 
da Semsyidvelis sakuTrebaSi gadacemas. 

_ xelSekrulebis ¹2.3 punqtiT erTmaneTisagan gamijnulia, erTi mxriv, 
miwodeba da sakuTrebaSi gadacema da, meore mxriv, instalacia, montaJi da 
swavleba. amasTan, xelSekrulebiT (xelSekrulebis ¹4.2 punqtiT) ganisazRvra 
saqonlis miwodebis vada (saavanso Tanxis gadaricxvidan 25 kalendaruli 
dRe) da am vadis gadacilebisaTvis sauravi yovel vadagadacilebul dReze 
0,1% (xelSekrulebis 6.1 punqti), xolo saqonlis instalaciis, montaJisa da 
swavlebisaTvis mxareebi vadaze, Sesabamisad, vadis gadacilebisaTvis raime 
pasuxismgeblobaze ar SeTanxmebulan. samarTlebriv safuZvlad saapelacio 
palatam miuTiTa samoqalaqo kodeqsis 365-e muxlze. 

_ saapelacio palatam miiCnia, vinaidan mxareebi #¹878 xelSekrulebiT in-
stalaciis, montaJis, transpirtirebisa da swavlebis vadaze ar SeTanxmebu-
lan, zemoaRniSnuli valdebulebebis dagvianebiT Sesrulebis gamo, pirgas-
amtexlos dakisrebis faqtobrivi da samarTlebrivi safuZveli ar arsebobs. 
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aRniSnul ganCinebaze sakasacio saCivari Seitana saqarTvelos finansTa 
saministrom. 

kasatoris pozicia
_ saqarTvelos finansTa saministro ver gaiziarebs Tbilisis saapelacio 

sasamarTlos samoqalaqo saqmeTa palatis msjelobas da miaCnia, rom xelSek-
ruleba unda ganimartos ara misi sityvasitviTi mniSvnelobiT, aramed arso-
brivad. 

_ xelSekrulebis Tanaxmad, mimwodebelma aiRo valdebuleba miewodebi-
na SemsyidvelisaTvis xelSekrulebis ¹1 da ¹2 danarTebSi aRniSnuli saqone-
li xelSekrulebis pirobebis Sesabamisad. saqonlis dasaxeleba, teqnikuri 
parametrebi, ZiriTadi maCveneblebi, agreTve raodenoba da erTeulis fasi 
moyvanilia ¹1 da ¹2 danarTebSi. pirveli danarTis 25-e punqtis mixedviT, 
xelSekrulebis sagnis, anu saqonlis teqnikuri maxasiaTebelia „dayeneba da 
operatoris standartuli treningi klientis adgilze (maqs.6 studenti)“. 
aqedan gamomdinare, saqarTvelos finansTa saministros mier, 2007 wlis 19 
dekembris ¹# 878 xelSekrulebiT Sesyiduli xelSekrulebis sagani unaklo 
ver iqneboda instalaciis, staJisa da swavlebisagan damoukideblad. aRniS-
nuli valdebulebebi xelSekrulebis sagnis Semadgeneli nawili iyo da saqa-
rTvelos finansTa saministro manqanebis, konteinerisa da misabmelebis rent-
genuli kontrolis mobilur sistemas ver gamoiyenebda misi montaJisa da 
Casatarebeli treiningebis gareSe. aqedan gamomdinare, usafuZvloa sasamarT-
los miTiTeba im garemoebaze, rom xelSekrulebiT gansazRvruli ar yofila 
saqonlis instalaciis, montaJisa da swavlebis vadebi. saqonlis miwodeba, 
instalacia, montaJi da swavleba unda ganxorcielebuliyo xelSekrulebiT 
dadgenil saerTo vadaSi. amasTan, saqarTvelos finansTa saministro ar eTanx-
meba im arguments, rom saqonlis instalaciis, montaJisa da swavlebisaTvis 
damatebiT saWiro iyo vadis gansazRvra, radgan mxareTa Soris dadebuli 
xelSekrulebis Sesabamisad, saqonlis gadacemaSi moiazreboda xelSekrule-
biT nakisri valdebulebis srulad Sesruleba, maT Soris saqonlis instala-
cia, montaJi da swavleba. 

uzenaesi sasamarTlos gadawyvetilebis samotivacio nawili
sakasacio palatam ganixila saqmis masalebi, gaecno sakasacio saCivars da 

Tvlis, rom sakasacio saCivari unda dakmayofildes nawilobriv, gauqmdes 
Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2009 wlis 25 
Tebervlis ganCineba da saqme xelaxla gansaxilvelad daubrundes imave pala-
tas Semdeg garemoebaTa gamo: 

_ saapelacio sasamarTlom dadgenilad miiCnia, rom 2007 wlis 19 dekem-
bers saqarTvelos finansTa saministrosa da Sps `t-s“ Soris gaformda # 
¹878 xelSekruleba manqanebis, konteinerebisa da misabmelebis rentgenuli 
kontrolis mobiluri miwodebis Taobaze. xelSekrulebis Tanaxmad, Sps “t-m“ 
ikisra valdebuleba, saqarTvelos finansTa saministrosaTvis saavanso Tanxis 
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gadaricxvidan 25 kalendarul dReSi miewodebina manqanebis, konteinerebisa 
da misabmelis rentgenuli kontrolis mobiluri sistema. 

_ saapelacio sasamarTlos mier aseve dadgenilia, rom 2008 wlis 21 de-
kembers finansTa saministrom saavanso Tanxa gadaixada. 2008 wlis 26 ianvars 
saqarTvelos finansTa saministrosa da Sps `t-s“ Soris gaformda Sualeduri 
miReba-Cabarebis aqti, romliTac Sps `t-m“ 2008 wlis 26 ianvars saqarTvelos 
finansTa saministros gadasca manqanebis, konteinerebisa da misabmelis `X-R“ 
rentgenuli kontrolis mobiluri sistema.

_ 2008 wlis 15 Tebervals saqarTvelos finansTa saministrosa da Sps `t-s“ 
Soris gaformda saboloo Sualeduri miReba-Cabarebis aqti, romliTac saapel-
acio sasamarTlom dadgenilad miiCnia, rom 15 Tebervals q. foTSi mimwode-
belma daamTavra manqanebis, konteinerebisa da misabmelis `X-R“ rentgenuli 
kontrolis mobiluri sistemis instalacia, montaJi da mebaJeebis treningi.

_ saapelacio sasamarTlom aseve dadgenilad miiCnia, rom Sps rentgenuli  
saqonlis dagvianebiT miwodebisaTvis 2008 wlis 18 Tebervals saxelmwifo 
biujets gadauxada pirgasamtexlo 25180,65 lari.

_ saapelacio sasamarTlos mier aseve dadgenilia, rom gansaxilveli 
xelSekrulebis fasi moicavs ara marto saqonlis Rirebulebas, aramed Sps 
`t-s“ yvela xarjs _ saqarTvelos kanonmdeblobiT dadgenil gadasaxadebs, 
saqonlis daniSnulebis adgilamde miwodebas, CatvirTvas, gadmotvirTvas, 
transportirebas, instalacias, montaJs, swavlebasa da Semsyidvelis sa-
kuTrebaSi gadacemas. kasatori ar davobs zemoaRniSnul faqtebze. sakasacio 
palata ganmartavs, rom saapelacio sasamarTlom sworad miiCnia aRniSnuli 
xelSekruleba Sereuli tipis xelSekrulebad. amasTan, saapelacio sasamarT-
lom ganmarta xelSekrulebis ¹4.2 da ¹6.1 punqtebi da miiCnia, rom mxareTa 
mier gansazRvruli iyo saqonlis miwodebis vada da am vadis gadacilebisaT-
vis pirgasamtexlo 0,1%, xolo saqonlis instalaciis, montaJisa da swavlebi-
saTvis mxareebi vadaze, Sesabamisad, vadis gadacilebisaTvis raime pasuxismge-
blobaze ar SeTanxmebulan.

samarTlebrivi msjeloba da analizi
 _ sakasacio palata aRniSnavs, rom konkretul SemTxvevaSi sadavos 
warmoadgens sakiTxi imis Sesaxeb, igulisxmeba Tu ara saqonlis miwode-

baSi aseve misi instalacia, montaJi da swavleba. xelSekrulebis ¹6.1. punqtiT 
mxareebma gaiTvaliswines pirgasamtexlo, rogorc moTxovnis uzrunvelyofis 
damatebiTi saSualeba, kerZod, saqarTvelos samoqalaqo kodeqsis 417-e mux-
lis Tanaxmad, pirgasamtexlo _ mxareTa SeTanxmebis gansazRvruli Tanxa mov-
alem unda gadaixados valdebulebis Seusruleblobis an arajerovani Ses-
rulebisaTvis.

_ saapelacio sasamarTlom ise ganmarta xelSekrulebis ¹6.1. punqti, ro-
gorc saqonlis miwodebis vadis darRvevisaTvis pirgasamtexlos gadaxdis 
valdebuleba, rom ar Seafasa xelSekrulebiT kreditoris (saqarTvelos 
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finansTa saministro) moTxovnis ufleba, romlis uzrunvelsayofadac iyo 
gamoyenebuli pirgasamtexlos instituti. ismis kiTxva, romeli moTxovnis 
uflebis Sesrulebis valdebuleba ekisreboda movales, romlis Seusrule-
blobaze an arajerovan Sesrulebazec mas daekisreboda pirgasamtexlo. 

_ saqarTvelos samoqalaqo kodeqsis 340-e muxlis Tanaxmad, Sereuli 
xelSekrulebebis ganmartebisas mxedvelobaSi miiReba normebi im xelSek-
rulebaTa Sesaxeb, romlebic Sesrulebis arsTan yvelaze axlos dganan da mas 
Seesabamebian.

_ upirveles yovlisa, unda Sefasdes gansaxilveli xelSekrulebis, ro-
gorc Sereuli tipis xelSekrulebis mniSvneloba. aRniSnuli xelSekrulebis 
analizi gvaZlevs SesaZleblobas, davaskvnaT, rom igi moicavs nasyidobis, 
gadazidvisa da nardobis xelSekrulebis elementebs. 

_ sakasacio palata ganmartavs, rom xelSekrulebis calkeuli element-
ebis ganmartebisaTvis aucilebelia mTeli xelSekrulebis Sinaarsi iqnes 
gaazrebuli, dadgindes mxareTa neba, Tu ra miznis miRweva surdaT am xelSek-
rulebiT, ra iuridiul da ekonomikur interess gulisxmobdnen mxareebi val-
debulebis SesrulebaSi da konkretul SemTxvevaSi, romeli valdebulebis 
Seusruleblobaze davoben mxareebi. gansaxilveli normis Tanaxmad, moce-
mulia Sereuli xelSekrulebis ganmartebis wesi, romlis mixedviTac mxedv-
elobaSi miiReba normebi im xelSekrulebaTa Sesaxeb, romlebic Sesrulebis 
arsTan yvelaze axlos dganan da mas Seesabamebian (magaliTad, nivTi dazianda 
gadazidvis dros an arasworad iqna damontaJebuli, an mimwodebelma ar ga-
naxorciela xarisxiani swavleba, an mTlianad ar Seasrula valdebuleba). es 
niSnavs imas, rom valdebulebis Sesrulebis arsi erT SemTxvevaSi SeiZle-
ba exebodes Sereuli xelSekrulebis erT-erT an ramdenime elements, xolo 
sxva SemTxvevaSi, mTlianobaSi, xelSekrulebiT gaTvaliswinebuli saboloo 
miznis misaRwevad mxareTa mier nakisri valdebulebis Sesrulebas, magram, 
amasTan erTad, mniSvnelovania isic, rom Sereuli xelSekrulebiT mxareebi 
iTvaliswineben erTi saerTo miznis miRwevas da am xelSekrulebaSi Semavali 
xelSekrulebebi SeiZleba warmovidginoT, rogorc Sereuli xelSekrulebis 
elementebi. amdenad, Sereuli xelSekrulebis struqturis gaTvaliswinebiT 
is warmoadgens iseT xelSekrulebas, romelSic mocemulia sxvadasxva xelSek-
rulebis sxvadasxva piroba, magram es pirobebi erTi xelSekrulebis ganuy-
ofeli nawilebia. 

_ sakasacio palata ganmartavs, rom zemoaRniSnulis gaTvaliswinebiT 
mniSvnelovania gamovyoT ori garemoeba, romelic yuradsaRebia Sereuli 
xelSekrulebebis ganmartebisas. pirveli, calke sazRauri, romelic gaTval-
iswinebulia aRniSnuli sistemis miwodebisaTvis da aseve misi instalaciis, 
montaJisa da swavlebisaTvis. meore garemoeba gamoixateba imis garkvevaSi, 
Tu romeli xelSekrulebis wesebi dgas yvelaze axlos Sesrulebis arsTan. 
konkretul SemTxvevaSi SesrulebaSi unda vigulisxmoT valdebuleba, rom-
lis ZaliT movalem (Sps `teqnoimportma“) kreditors (saqarTvelos finansTa 
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saministros) unda miawodos xelSekrulebiT gaTvaliswinebuli saqoneli. 
konkretul SemTxvevaSi unda gairkves `miwodebis“, rogorc valdebulebis 
Sesrulebis arsi, rac warmoadgens imis winapirobas, rom gaverkveT, Tu rom-
eli valdebulebis darRvevisaTvis gaiTvaliswines mxareebma pirgasamtexlo.

_ sakasacio saCivris analizis Sedegad SesaZlebelia davaskvnaT, rom kasa-
tori uTiTebs imaze, rom, am xelSekrulebis Tanaxmad, saqonlis gadacemaSi 
igulisxmeboda xelSekrulebiT nakisri valdebulebis srulad Sesruleba, 
maT Soris, saqonlis instalacia, montaJi da swavleba. aqedan gamomdinare, 
kasatori aRniSnavs, rom Sps `teqnoproeqtis“ mier xelSekrulebiT nakisri 
valdebulebebis jerovnad SesrulebisaTvis, mas saavanso Tanxis gadaxdidan 
25 kalendarul dReSi _ 2008 wlis 15 ianvars, saqarTvelos finansTa saminis-
trosaTvis q. foTis portSi unda miewodebina saqoneli, amasTan, unda daes-
rulebina saqonlis instalacia, montaJi da swavleba.

_ sakasacio palata Tvlis, rom saapelacio sasamarTlos, xelSekrulebis 
mTliani konteqstidan gamomdinare, unda gaerkvia im valdebulebis Sinaar-
si, romlis SeusruleblobisaTvis mxareebma gaiTvaliswines pirgasamtexlos 
gadaxda. am SemTxvevaSi mxedvelobaSi unda iqnes miRebuli is, Tu ra mizans 
isaxavdnen mxareebi am xelSekrulebiT da SesaZlebeli iyo Tu ara am miznis 
miRweva am xelSekrulebaSi mocemuli calkeuli elementebis SesrulebiT. 
magaliTad, saqonlis adgilamde mitaniT.

_ sakasacio palata yuradRebas amaxvilebs xelSekrulebis ¹1.1 punqtze, 
romlis Tanaxmad mimwodebeli iRebs valdebulebas, miawodos Semsyidvels 
xelSekrulebis ¹1 da ¹2 danarTebSi aRniSnuli saqoneli xelSekrulebis pi-
robebis Sesabamisad. xelSekrulebis ¹1 danarTis 25 punqti moicavs mobiluri 
skanirebis sistemis dayenebasa da operatoris standartul trenings kli-
entis adgilze. aRniSnulis gaTvaliswinebiT saapelacio sasamarTlom unda 
Seafasos saqmeSi arsebuli xelSekruleba, masze darTuli danarTebi sxva mt-
kicebulebebTan erTobliobaSi da daadginos, igulisxmeba Tu ara miwodebaSi 
(SesrulebaSi) valdebuleba, romelic moicavda aseve saqonlis instalacias, 
montaJsa da swavlebas. saqarTvelos samoqalaqo kodeqsis 52-e muxlis Tanax-
mad, nebis gamovlenis ganmartebisas neba unda dadgindes gonivruli gansjis 
Sedegad da ara marto gamoTqmis sityvasityviTi azridan. aqedan gamomdinare, 
gasaTvaliswinebelia termin ̀ miwodebaSi“ mxareebi xom ar gulisxmobdnen, erT 
SemTxvevaSi, saqonlis daniSnulebis adgilamde mitanas, xolo, meore SemTx-
vevaSi _ saqonelze sakuTrebis uflebis gadacemas im mdgomareobiT, romelic 
iTvaliswinebda rogorc miwodebas (mitanas), aseve instalacias, montaJsa da 
swavlebas, magaliTad, xelSekrulebis ¹2.3. punqti iTvaliswinebs xelSek-
rulebis fass, romelic moicavs mimwodeblis yvela xarjs, maT Soris saqon-
lis daniSnulebis adgilamde miwodebasac. SesaZlebelia vifiqroT, rom am 
SemTxvevaSi saqonlis `miwodebaSi“ mxareebi gulisxmoben saqonlis adgilamde 
mitanas. magram, rogorc ukve aRiniSna, gasarkvevia, Tu ra igulisxmeba amave 
xelSekrulebis ¹1.1 punqtSi. amdenad, mniSvnelovania imis garkveva, Tu ra eko-



179

saxelSekrulebo  samarTali

nomikur interess iTvaliswinebdnen mxareebi termin `miwodebaSi“, romelic 
erT SemTxvevaSi SeiZleba gvevlinebodes rogorc Sereuli xelSekrulebis 
erT-erTi elementi, xolo sxva SemTxvevaSi _ valdebulebis Sesrulebis is 
xarisxi, romelic iTvaliswinebda aseve sistemis instalacias, montaJsa da 
swavlebas. im valdebulebis Sinaarsis dadgenis Semdeg, rac igulisxmeba 
xelSekrulebiT gansazRvrul termin `miwodebaSi“, saapelacio sasamarTlom 
samarTlebrivad sworad unda Seafasos amave xelSekrulebis ¹6.1 punqtiT mo-
cemuli urTierToba, romlis Tanaxmad Semsyidveli uflebamosilia, saqon-
lis miwodebis vadis gadacilebis SemTxvevaSi daakisros mimwodebels sauravi 
yovel vadagadacilebul dReze saqonlis Rirebulebis 0,1%-is odenobiT. 
mxolod amis Semdeg iqneba SesaZlebeli saqarTvelos finansTa saministros 
moTxovnis safuZvlianobisa da dasakisrebeli Tanxis odenobis gansazRvra, 
ra drosac unda iqnes gaTvaliswinebuli Sps `teqnoimportis“ mier saxelm-
wifo biujetSi gadaxdili pirgasamtexlo 25 180,65 laris odenobiT.

sasamarTlos daskvniTi gadawyvetileba:
sakasacio palatam ixelmZRvanela saqarTvelos samoqalaqo saproceso 

kodeqsis 412-e muxliT da daadgina:

1. saqarTvelos finansTa saministros sakasacio saCivari dakmayofildes 
nawilobriv;

2. gauqmdes Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa pala-
tis 2009 wlis 25 Tebervlis ganCineba da saqme xelaxali ganxilvisaTvis 
daubrundes imave palatas;

3. ganCineba sabolooa da ar gasaCivrdeba.

kiTxvebi:
 � ganmartebis romeli meTodi/meTodebi gamoiyena sasamarTlom moce-

mul SemTxvevaSi?
 � ganmartebis ra principebs daeyrdno sasamarTlo mocemul saqmeze 

msjelobisas?
 � dasaSvebia Tu ara konkretul SemTxvevebSi ganmartebis imisagan gansx-

vavebuli meTodebis gamoyeneba, romlebic mocemulia am saqmeSi?
 � ra faqtobrivi garemoebebis Sefasebaa aucilebeli saxelSekrulebo 

normebis ganmartebisas?
 � SesaZlebelia an aucilebelia Tu ara raime saxis iuridiuli garemoe-

bebis Sefaseba xelSekrulebis debulebebis ganmartebisaTvis?
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saqme #2
 
davis arsis mokle mimoxilva353

q.baTumis meriam sarCeli aRZra sasamarTloSi Sps `e-is“ mimarT, mopasuxis 
mier xelSekrulebiT nakisri valdebulebis Seusruleblobis gamo, pirgasam-
texlos 20000 laris dakisrebis Sesaxeb Semdegi safuZvlebiT: 

qalaqis iersaxis gaumjobesebis, infrastruqturis ganviTarebisa da in-
vesticiebis mozidvis mizniT q.baTumis mTavrobis 2006 wlis 24 Tebervlis 
dadgenilebiT gamocxadda konkursi q. baTumSi, ... da ... quCebis kveTaSi arseb-
uli 4000 kv.m arasasoflo-sameurneo daniSnulebis miwis nakveTis Sesyidvaze. 
q. baTumis mTavrobis 2006 wlis 25 aprilis #¹111 dadgenilebiT damtkicda 
saxelmwifo sakuTrebaSi arsebuli arasasoflo-sameurneo daniSnulebis mi-
wis marTvisa da gankargvis komisiis 2006 wlis 18 aprilis ¹09 Semajamebeli 
oqmi, romliTac konkursSi gamarjvebulad gamocxadda Sps „e-i“. 2006 wlis 
31 maiss q. baTumis mTavrobasa da Sps „e-s“ Soris daido xelSekruleba miwis 
nakveTis nasyidobis Taobaze. xelSekrulebiT Sps „e-ma“ aiRo valdebuleba, 
sakuTrebis uflebiT gadacemul miwis nakveTze aeSenebina maRlivi sacxovre-
beli da sazogadoebrivi daniSnulebis kompleqsi Tavisi infrastruqturiT, 
q. baTumis qalaqdagegmarebisa da sivrciTi mowyobis adgilobrivi samsaxuris 
mier SeTanxmebuli proeqtis Sesabamisad. Sps „e-s“ kompleqsis mSenebloba 
unda daewyo xelSekrulebis sanotaro wesiT dadasturebidan ara ugvianes 3 
Tvisa da daesrulebina mSeneblobis dawyebidan ara ugvianes 12 Tvisa. araerT-
gzis gafrTxilebis miuxedavad, mopasuxem nakisri valdebuleba ar Seasru-
la. xelSekrulebis 4.4.14 punqtis Sesabamisad, Sps „e-i“ valdebuli iyo, ar 
moeTxova finansuri siZneleebis, sagadasaxado da sxva saxelmwifo organoe-
bTan, aseve sxva fizikur da iuridiul pirebTan urTierTobis gamo damdgari 
Sedegebis forsmaJorul situaciad aRiareba. Sesabamisad, usafuZvloa Sps 
„e-is“ miTiTeba valdebulebis forsmaJoruli garemoebis _ misi partniori 
ukrainuli mxaris finansuri siZneleebis mizeziT Seusruleblobis Taobaze.

mopasuxem sarCeli ar cno Semdegi dasabuTebiT: 
obieqturi mizezebis gamo mopasuxem ver Seasrula mxareTa Soris dade-

buli xelSekrulebis pirobebi, Tumca aRniSnuli pirgasamtexlos dakisrebis 
safuZvels ar warmoadgens. mxareTa SeTanxmebiT, pirgasamtexlo mxares Sei-
Zleba daekisros im SemTxvevaSi, Tu myidveli aramiznobrivad gamoiyenebda 
miwis nakveTs. aseTi garemoeba ki mocemul SemTxvevaSi ar ganxorcielebula.

baTumis saqalaqo sasamarTlos 2009 wlis 30 ianvris gadawyvetilebiT 
q.baTumis meriis sarCeli ar dakmayofilda, rac q. baTumis meriam gaasaCivra 
saapelacio wesiT.

quTaisis saapelacio sasamarTlos administraciul saqmeTa palatis 2009 

353 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeta palatis 2010 wlis 25 maisis 
as-1220-1480-09 gadawyvetileba.
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wlis 21 aprilis ganCinebiT mocemuli saqme gansjadobiT gadaeca amave sa-
samarTlos samoqalaqo saqmeTa palatas, rac gaziarebul iqna saqarTvelos 
uzenaesi sasamarTlos administraciuli da sxva kategoriis saqmeTa palatis 
2009 wlis 2 ivlisis ganCinebiT.

quTaisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2009 wlis 
23 oqtombris gadawyvetilebiT q. baTumis meriis saapelacio saCivari dakmay-
ofilda, gasaCivrebuli gadawyvetileba gauqmda da q. baTumis meriis sarCeli 
dakmayofilda, Sps „e-s“ q. baTumis meriis sasargeblod daekisra 20000 laris 
gadaxda Semdeg garemoebaTa gamo: 

saapelacio sasamarTlos mier dadgenili faqtobrivi garemoebebi:
saapelacio palatam gaiziara pirveli instanciis sasamarTlos mier dad-

genili Semdegi faqtobrivi garemoebebi: 
_ q. baTumis mTavrobis 2006 wlis 24 Tebervlis #¹51 dadgenilebiT ga-

mocxadda konkursi q.baTumSi, ... da .... quCebis kveTasTan arsebuli 4000 kv.m 
arasasoflo-sameurneo daniSnulebis miwis nakveTis sakuTrebaSi gankargvaze. 

_ qalaq baTumis mTavrobis 2006 wlis 25 aprilis #¹111 dadgenilebiT 
damtkicda saxelmwifo sakuTrebaSi arsebuli arasasoflo-sameurneo daniS-
nulebis miwis marTvisa da gankargvis komisiis 2006 wlis 18 aprilis ¹09 Sema-
jamebeli oqmi, romliTac q.baTumSi, ... da .... kveTasTan arsebuli 4000 kv.m 
arasasoflo-sameurneo daniSnulebis miwis nakveTis sakuTrebaSi gankargvaze 
gamocxadebul konkursSi gamarjvebulad gamocxadda Sps „e-i“. konkur-
sis Sedegebis safuZvelze, 2006 wlis 31 maiss, q. baTumis mTavrobasa da Sps 
„e-s“ Soris daido ¹1-5888 notarialuri xelSekruleba miwis nakveTis nasy-
idobis Taobaze. aRniSnuli xelSekrulebiT, Sps „e-ma“ valdebuleba ikisra, 
sakuTrebis uflebiT gadacemul miwis nakveTze aeSenebina maRlivi sacxovre-
beli da sazogadoebrivi daniSnulebis kompleqsi Tavisi infrastruqturiT, 
q. baTumis qalaqdagegmarebisa da sivrciTi mowyobis adgilobrivi samsaxuris 
mier SeTanxmebuli proeqtis Sesabamisad. Sps „e-s“ kompleqsis mSenebloba 
unda daewyo xelSekrulebis sanotaro wesiT dadasturebidan ara ugvianes 3 
Tvisa da unda daesrulebina mSeneblobis dawyebidan ara ugvianebs 12 Tvisa. 

_ aRniSnuli xelSekruleba Seicavda daTqmas pirgasamtexlos Sesaxeb, ker-
Zod, xelSekrulebis 7.1 muxlSi dafiqsirda, rom winamdebare xelSekrulebiT 
gaTvaliswinebuli miwis nakveTis miznobrivi gamouyeneblobisas, rodesac 
icvleba miwis nakveTis mesakuTre, myidvels gamyidvelis sasargeblod dae-
kisreba pirgasamtexlos 20 000 laris gadaxda. 

_ Sps „e-ma“, sxvadasxva mizeziT, mSenebloba daTqmul dros arc daiwyo 
da arc daasrula, ris gamoc q. baTumis meriisagan mieca gafrTxileba, uz-
runveleyo saxelSekrulebo da sakonkurso pirobebis droulad Sesruleba. 
analogiuri gafrTxileba moxda 2007 wlis 13 martis ¹2-25-544 weriliTac 
da sakuTrebis uflebiT gadacemul miwis nakveTze xelSekrulebiT gaTval-
iswinebuli mSeneblobis dasawyebad mxares damatebiT mieca ori kviris vada. 
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gafrTxilebis miuxedavad, Sps „e-ma“ xelSekrulebis ZalaSi Sesvlidan 16 
Tveze metis gasvlis Semdegac mSenebloba ar daiwyo. valdebulebis Seus-
ruleblobis gamo xelSekruleba Sewyda. 

saapelacio sasamarTlos samarTlebrivi argumentacia
_ saqarTvelos samoqalaqo kodeqsis 417-e muxlis Sesabamisad, xelSek-

rulebiT gaTvaliswinebuli valdebulebis Seusrulebloba avtomaturad 
pirgasamtexlos anazRaurebis mavaldebulebel garemoebas ar warmoadgens. 

_ mxares pirgasamtexlos gadaxda daekisreba erTdroulad ramodenime 
pirobis arsebobisas _ xelSekrulebaSi Sesabamisi daTqmisas da mxaris mier 
nakisri valdebulebis Seusruleblobis an arajerovani Sesrulebis gamo. 

_ saapelacio palatam damatebiT miuTiTa samoqalaqo kodeqsis 52-e mux-
lze, samoqalaqo saproceso kodeqsis me-4, 102-e muxlebze da ar daeTanxma 
pirveli instanciis sasamarTlos msjelobas, rom mxareTa Soris dadebuli 
xelSekrulebis 7.1 muxlSi dafiqsirebuli pirobidan ar gamomdinareobda 
Sps „e-is“ mier 2006 wlis 31 maisis nasyidobis xelSekrulebiT gansazRvru-
li valdebulebis (sakuTrebis uflebiT gadacemul miwis nakveTze aeSenebina 
maRlivi sacxovrebeli da sazogadoebrivi daniSnulebis kompleqsi, Tavisi 
infrastruqturiT, q. baTumis qalaqdagegmarebisa da sivrciTi mowyobis ad-
gilobrivi samsaxuris mier SeTanxmebuli proeqtis Sesabamisad) Seusrule-
bloba, vinaidan garigebis miTiTebuli punqtis Tanaxmad, winamdebare xelSek-
rulebiT gaTvaliswinebuli miwis nakveTis miznobrivi gamouyeneblobisas, 
rodesac icvleba miwis nakveTis mesakuTre, myidvels gamyidvelis sasarge-
blod daekisreba pirgasamtexlos 20000 laris gadaxda. 

_ sasamarTlom aRniSna, rom, samoqalaqo kodeqsis 417-e muxlidan gamom-
dinare, pirgasamtexlos gadaxda xdeba xelSekrulebis pirobebis Seusrule-
blobisTvisac, rac gansaxilvel SemTxvevaSi ar momxdara, vinaidan Sps „e-s“ 
sakuTrebis uflebiT gadacemul miwis nakveTze q. baTumis qalaqdagegmarebisa 
da sivrciTi mowyobis adgilobrivi samsaxuris mier SeTanxmebuli proeqtis 
Sesabamisad, xelSekrulebis sanotaro wesiT dadasturebidan ara ugvianes 
3 Tvisa maRlivi sacxovrebeli da sazogadoebrivi daniSnulebis kompleq-
sis mSenebloba arc dauwyia, Sesabamisad, arc mSeneblobis dawyebidan ara 
ugvianes 12 Tvisa ar dausrulebia. amdenad, palatam miiCnia, rom arsebobs 
samoqalaqo kodeqsis 417-e muxliT gaTvaliswinebuli SemTxveva da sasarCelo 
moTxovna xelSekrulebiT gansazRvruli pirgasamtexlos dakisrebis Taobaze 
safuZvliania. 

_ sasamarTlom ar gaiziara mowinaaRmdege mxaris mosazreba, rom 2006 wlis 
31 maisis xelSekrulebiT nakisri valdebulebis Seusrulebloba gamowveuli 
iyo mosarCelis mizeziT, vinaidan saqmeSi warmodgenili mtkicebulebebiT, 
kerZod, administraciuli saxdelis dadebis Taobaze sasamarTlos dadgenile-
bebiT dasturdeba, rom 2007 wlis 27 martsa da 3 agvistos administraciuli 
samarTaldarRvevis subieqtebma _ m. n-Zem, c. t-Svilma da l. t-Svilma, Sps 
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„e-is“ warmomadgenlebs mimarTes ucenzuro sityvebiT, rac xelSekrulebiT 
nakisri valdebulebis SeusruleblobaSi meriis braleulobis damadasture-
blad ver miiCneva. palatis miTiTebiT, mxareTa ganmartebebiTa da q.baTumis 
meriisadmi Sps „e-is“ direqtoris 2007 wlis 16 noembris weriliT irkveva, 
rom q. baTumis meriis 2007 wlis 9 oqtombris #¹1109 brZanebiT, Sps „e-is“ 
mier valdebulebis Seusruleblobis gamo, 2006 wlis 31 maisis xelSekrule-
ba calmxrivad Sewyda. sasamarTlom CaTvala, rom arsebobs orive piroba: 
xelSekrulebaSi aris daTqma pirgasamtexlos Taobaze da mxares valdebuleba 
ar Seusrulebia, amdenad, sasarCelo moTxovna pirgasamtexlos dakisrebis 
Taobaze dasabuTebulia. 

saapelacio sasamarTlos gadawyvetileba Sps „e-ma“ gaasaCivra sakasacio 
wesiT, moiTxova misi gauqmeba da axali gadawyvetilebiT sarCelis dakmayo-
filebaze uaris Tqma. 

kasatoris pozicia
saapelacio sasamarTlom arasworad ganmarta samoqalaqo kodeqsis 405-e 

muxli da ar gaiTvaliswina is garemoeba, rom q. baTumis mTavrobasa da Sps 
„e-s“ Soris 2006 wlis 31 maiss dadebuli nasyidobis xelSekrulebis Sewyvetis 
sakiTxTan dakavSirebiT Sps „e-ma“ 2007 wlis 8 oqtombers¹27 weriliT mimarTa 
q. baTumis merias, romliTac ganumarta mas, rom sadavo mSeneblobis dawyeba 
ver xerxdeboda ukrainuli mxridan Sesabamisi dafinansebis dagvianebis gamo. 
aRniSnulis damadastureblad kasatorma waradgina ukrainuli mxaris wer-
ilebi da dasZina, rom mSeneblobis dawyebas apirebda ukraineli partniori da 
mesame pirebTan aRniSnul sakiTxze molaparakeba ar mimdinareobda. amdenad, 
Sps „e-ma“ nakisri valdebuleba, forsmaJoruli garemoebis gamo, ver Seasru-
la. sasamarTlos saTanadod ar Seufasebia sadavo pirgasamtexlos dakisrebis 
Sesaxeb q. baTumis meriis sarCelis safuZvlad miTiTebuli xelSekrulebis 
7.1 punqti da ar gamourkvevia, miznobrivad gamoiyena Tu ara kasatorma miwis 
nakveTi. aRsaniSnavia, rom mxareTa Soris xelSekruleba Sewyda 2007 wlis 9 
oqtombers¹# 1109 brZanebiT xelSekrulebiT gaTvaliswinebul vadaSi mSene-
blobis ganuxorcieleblobis motiviT da aRniSnuli brZaneba pirgasamtex-
los ar ukavSirdeba. amave garigebis 5.1 punqtSi miTiTebulia zianis anaz-
Raurebis valdebulebis warmomSobi safuZvlebi, cxadia, zianis anazRaurebis 
instituti arsebiTad gansxvavdeba piragamtexlosagan. dadasturebulia, rom 
mocemul SemTxvevaSi miwis nakveTis miznobrivad gamouyenebloba ar momxdara 
da garigeba Sewyda, aRniSnuli ki zianis da ara piragamtexlos anazRaurebis 
moTxovnis winapirobaa. sasamarTlom arasworad ganmarta samoqalaqo kod-
eqsis 417-e muxli da mxareTa Soris dadebuli xelSekrulebis 7.1 punqti, 
radgan pirgasamtexlos gadaxdevinebisaTvis saWiroa dadgeniliyo kasatoris 
mier sadavo miwis aramiznobrivad gamoyenebis faqti, kerZod, masze garigebiT 
gaTvaliswinebul nagebobaTa nacvlad sxva obieqtis ageba. gansaxilvel Sem-
TxvevaSi ki saqmeSi arsebul mtkicebulebaTa analizis Sedegad dgindeba, rom 
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Sps „e-s“ sadavo nakveTi arc miznobrivad da arc aramiznobrivad ar gamouy-
enebia. Sesabamisad, xelSekrulebis Sewyveta pirgasamtexlos anazRaurebis 
mavaldebulebel garemoebas ar warmoadgenda. saapelacio palatam daarRvia 
samoqalaqo kodeqsis 52-e muxlis danawesi, rodesac mTlianobaSi ar Seafasa 
xelSekrulebis Sinaarsi da mxolod zogadad ganmarta igi. sasamarTlom yur-
adReba ar gaamaxvila mxareTa Soris dadebuli garigebis 6.4 da 6.5 punqtebze, 
romlebic uSualod gansazRvraven xelSekrulebis Sewyvetis samarTlebriv 
Sedegs _ zianis anazRaurebis moTxovnis valdebulebis warmoSobas. palatam 
erTmaneTTan gaaigiva pirgasamtexlosa da zianis anazRaureba da sworad ver 
gansazRvra, Tu ra saxis valdebulebis SeusruleblobisaTvis iqna daTqmuli 
mxareTa mier piragsamtexlo. sasamarTlos unda Seefasebina, sadavo xelSek-
rulebis 7.1 punqti gamoiyeneboda mxolod nakveTis aramiznobrivad gamoy-
enebisas, Tu saWiro iyo meore pirobis arsebobac, rodesac ar icvleboda 
miwis nakveTis mesakuTre. mocemul SemTxvevaSi xelSekrulebis SewyvetiT 
Seicvala uZravi nivTis mesakuTre, igi gaxda Tavad mosarCele, miwis nakve-
Ti mopasuxes sxvagvarad ar gamouyenebia, rac sakmarisad dasabuTebul saka-
sacio pretenzias warmoadgens. saapelacio sasamarTlom arasworad ganmarta 
gansaxilvel saqmeze arsebuli forsmaJoruli garemoebebi, kerZod, mopasux-
em xelSekrulebiT gaTvaliswinebul dros mSenebloba ver daiwyo obieqturi 
garemoebebis arsebobis gamo, maT Soris fizikuri pirebis _ m.n-Zis, c. da l. 
t-Svilebis pretenziebis mizeziT, romlebic amave miwis nakveTze sasamarT-
loSic davobdnen. amasTan, palatas ar Seufasebia mosarCelis 2009 wlis 15 
ianvris¹2-26-54 momarTva, rom mopasuxe gaTavisuflebulia pirgasamtexlos 
gadaxdisagan, riTac mosarCelem faqtobrivad aRaiara im forsmaJorul gare-
moebaTa arseboba, romlebic safuZvlad daedo mopasuxis mier nakisri valde-
bulebebis Seusruleblobas. sasamarTlom saqme ganixila gansjadobis wesebis 
darRveviT.

uzenaesi sasamarTlos gadawyvetilebis samotivacio nawili
sakasacio sasamarTlo saqmis masalebis Seswavlisa da gasaCivrebuli gan-

Cinebis samarTlebrivi dasabuTebis Semowmebis Sedegad miiCnevs, rom saka-
sacio saCivari ar unda dakmayofildes da gasaCivrebuli ganCineba darCes 
ucvleli Semdeg garemoebaTa gamo:

samoqalaqo saproceso kodeqsis 410-e muxlis pirveli nawilis „a“ da „b“ 
qvepunqtebis Tanaxmad, sakasacio sasamarTlo ar daakmayofilebs sakasacio 
saCivars, Tu kanonis miTiTebul darRvevas ara aqvs adgili da saapelacio 
sasamarTlos gadawyvetilebas safuZvlad ar udevs kanonis darRveva. 

sakasacio palata Tvlis, rom saapelacio sasamarTlom samarTlebrivad 
sworad Seafasa dadgenili faqtobrivi garemoebebi da sakasacio saCivarSi 
miTiTebuli kanonis darRvevas adgili ar aqvs.

kasators sadavod ar gauxdia saapelacio sasamarTlos gasaCivrebuli gan-
CinebiT dadgenili faqtobrivi garemoebebi mxareTa Soris valdebulebiT-
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samarTlebrivi urTierTobis warmoSobisa da Sewyvetis Sesaxeb. 
mocemul SemTxvevaSi sadavos warmoadgens mxareTa Soris gaformebuli 

nasyidobis xelSekrulebis 7.1 punqtiT gaTvaliswinebuli pirgasamtexlos 
moTxovnis safuZvlianoba. 

samarTlebrivi msjeloba da analizi
_ sakasacio sasamarTlo ver gaiziarebs kasatoris mosazrebas, rom saa-

pelacio sasamarTlom daarRvia samoqalaqo kodeqsis 52-e muxlis danawesi, 
rodesac mTlianobaSi ar Seafasa xelSekrulebis Sinaarsi da mxolod zoga-
dad ganmarta igi, radgan pirgasamtexlos gadaxdevinebisaTvis saWiroa dad-
geniliyo kasatoris mier sadavo miwis aramiznobrivad gamoyenebis faqti, 
kerZod, masze garigebiT gaTvaliswinebul nagebobaTa nacvlad sxva obieqtis 
ageba.

_ nasyidobis xelSekrulebis 7.1 muxliT mxareebi SeTanxmdnen Semdegze: 
winamdebare xelSekrulebiT gaTvaliswinebuli miwis nakveTis miznobrivi 
gamouyeneblobisas, rodesac ar icvleba miwis nakveTis mesakuTre, myidvels 
gamyidvelis sasargeblod daekisreba pirgasamtexlos 20 000 laris gadaxda. 
imisaTvis, rom gairkves nasyidobis xelSekrulebiT gaTvaliswinebuli miwis 
nakveTis gamoyenebis miznobrioba, xelSekrulebis yvela piroba unda Sefas-
des erTobliobaSi. aRniSnuli xelSekrulebis 4.4.4 punqtiT myidveli kisru-
lobs valdebulebas, sakuTrebis uflebiT gadacemul miwis nakveTze aaSenos 
maRlivi sacxovrebeli da sazogadoebrivi kompleqsi q.baTumis mTavrobis 
2006 wlis 25 aprilis dadgenilebiT damtkicebuli sakonkurso winadade-
bebis Sesabamisad. mSenebloba unda ganxorcielebuliyo xelSekrulebis 4.4.3 
punqtiT gaTvaliswinebul vadaSi. udavoa, rom xelSekrulebaSi miTiTebuli 
mSenebloba ar ganxorcielebula, ris gamoc q. baTumis meriam 2007 wlis 9 
oqtombers uari Tqva xelSekrulebaze da, samoqalaqo kodeqsis 352-e muxlis 
pirveli nawilisa da xelSekrulebis punqtis 6.4 Sesabamisad, ganaxorciela 
naturiT restitucia _ sakuTrebaSi daibruna gayiduli miwis nakveTi. 

_ nasyidobis xelSekrulebis SinaarsiT dgindeba, rom nivTi gaiyida mx-
olod im mizniT, rom masze ganTavsebuliyo SeTanxmebuli tipis nageboba, rac 
dasturdeba amave xelSekrulebis me-5 TavSi SeTanxmebuli gansakuTrebuli 
pirobebiTac. aRniSnul nawilSi mxareebi uSvebdnen myidvelis mier nivTis 
gankargvas mesame pirebze, Tumca xelSekrulebiT gaTvaliswinebuli nivTis 
miznobrivad gamoyenebiT. 

_ mocemul SemTxvevaSi nivTis gamoyenebis mizani, konkretuli funqciis 
Senobis aSeneba, sadavos ar warmoadgens. sadavoa, CaiTvalos Tu ara nivTis 
saerTod gamouyenebloba xelSekrulebis 7.1 muxliT gaTvaliswinebul mizno-
briv gamouyeneblobad. sakasacio sasamarTlo, kasatoris argumentis sawi-
naaRmdegod, iziarebs saapelacio palatis daskvnas, rom nasyidobis sagnis 
gamouyenebloba miznobrivi gamouyeneblobis tolfasia. sasamarTlos es 
daskvna efuZneba, erTi mxriv, kanons, meore mxriv ki, xelSekrulebis Sinaarss 
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da mxareTa SeTanxmebis mizans _ xelSekrulebis Sinaarsidan gamokveTil 
kreditoris interess.

_ saqarTvelos samoqalaqo kodeqsi aRiarebs da efuZneba pacta sunt servanda-
s (xelSekruleba unda Sesruldes) princips, romlis Tanaxmad, xelSekrulebis 
mxarem, romelmac ikisra valdebuleba, unda Seasrulos xelSekrulebiT mis-
ive nebiT SeTanxmebuli ufleba-movaleobebi. samoqalaqo kodeqsis 316-e mux-
lis pirveli nawilis Tanaxmad, valdebulebis ZaliT kreditori uflebamo-
silia, mosTxovos movales raime moqmedebis Sesruleba. Sesruleba SeiZleba 
gamoixatos moqmedebisagan Tavis SekavebaSic. 

_ miTiTebuli normis arsidan gamomdinare (ssk 316-e muxli), movalis val-
debuleba SesrulebaSia. „Sesrulebis“ valdebuleba, pirvel rigSi, xelSek-
rulebiT gaTvaliswinebuli Sedegis (mocemul SemTxvevaSi _ Senobis aSeneba) 
dadgomas gulisxmobs. amavdroulad, pirveladi valdebulebis Seusrule-
blobisas warmoiSoba nawarmoebi Sesrulebis (zianis anazRaureba, pirgas-
amtexlo) valdebuleba. amave kodeqsis 361-e muxlis meore nawilis mixed-
viT, valdebuleba unda Sesruldes jerovnad, keTilsindisierad, daTqmul 
drosa da adgilas. am moTxovnaTa Seusrulebloba valdebulebis darRvevaa. 
samoqalaqo kanonmdebloba valdebulebis darRvevis prevenciisaTvis iTval-
iswinebs moTxovnis uzrunvelyofis sanivTo da valdebulebiT-samarTlebriv 
saSualebebs, romlebic valdebulebis Sesrulebas emsaxureba da romelTa 
SerCeva mxareTa nebazea damokidebuli. aseT saSualebaTa rigs ganekuTvneba 
valdebulebis uzrunvelyofis damatebiTi saSualeba pirgasamtexlo. samo-
qalaqo kodeqsis 417-e muxlis Tanaxmad, pirgasamtexlo _ mxareTa SeTanxme-
biT gansazRvruli fuladi Tanxa _ movalem unda gadaixados valdebulebis 
Seusruleblobis an arajerovnad SesrulebisaTvis. aRniSnuli normiT gaT-
valiswinebuli pasuxismgebloba warmoiSoba ra valdebulebis darRvevis Sem-
TxvevaSi, amave normaSic miTiTebulia, rom valdebulebis darRvevad miiCneva 
rogorc valdebulebis arajerovani Sesruleba, aseve misi Seusruleblobac. 
udavoa, rom mopasuxes valdebuleba ar Seusrulebia _ miwis nakveTi mizno-
brivad ar gamouyenebia, rac xelSekrulebiT gaTvaliswinebuli pirgasamtex-
los dakisrebis safuZvelia.

_ rac Seexeba xelSekrulebis Sinaarssa da mxareTa SeTanxmebis mizans, 
xelSekrulebis Sinaarsidan, kerZod, 4.4 muxlidan mkafiod gamokveTilia 
xelSekrulebis dadeba Senobis garkveul vadaSi aSenebis mizniT. amavdrou-
lad, sagulisxmoa is garemoebac, rom mocemuli xelSekrulebis mxares war-
moadgens qalaqis meria, romelic dainteresebulia ra qalaqis iersaxiT, nivTs 
_ miwis nakveTs asxvisebs swored imitomac, rom operatiulad ganaxorcielos 
qalaqis keTilmowyobisaTvis dasaxuli gegmebi. bunebrivia, aseT viTarebaSi 
kreditoris _ qalaqis meriis interesi xelSekrulebis droulad Sesruleba-
Sia. swored am mizniT debs igi xelSekrulebas da amave mizniT uTiTebs spe-
cialur pirobas xelSekrulebis sagnis miznobrivad gamoyenebas konkretul 
vadaSi. 
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amdenad, sadavo xelSekrulebis 7.1 punqtiT gaTvaliswinebuli miwis na-
kveTis miznobrivi gamouyenebloba moiazrebs rogorc xelSekrulebaSi gaT-
valiswinebuli moqmedebis _ mSeneblobisgan gansxvavebuli nagebobis agebas, 
aseve am moqmedebis Seusruleblobasac. am daskvnas amyarebs is garemoebac, 
rom xelSekrulebaSi miTiTebuli mSenebloba moiTxovda ra specialur ne-
barTvas, mosarCeles daqvemdebarebuli struqturuli erTeulisagan _ q. ba-
Tumis meriis arqiteqturisa da urbanuli dagegmarebis samsaxurisagan, mx-
areTa SeTanxmebisas mosarCele qalaqis meria bunebrivia, rom gamoricxavda 
miwis nakveTze sxva raime saxis Senobis aSenebas. es garemoeba kidev erTxel 
adasturebs, rom xelSekrulebis dadebis mizani miwis nakveTis SeTanxmebuli 
wesiT gamoyenebaSia da xelSekrulebis dadebisas (xelSekrulebis me-4, me-5, 
me-6 muxlebi) naTlad gamokveTilia kreditoris interesi, nivTi gamoiyenos 
daniSnulebisamebr, droulad izrunos da Seucvalos qalaqs iersaxe. 

_ zemoaRniSnuli msjeloba adasturebs xelSekrulebiT gaTvaliswinebu-
li miwis nakveTis miznobrivi gamouyeneblobis faqts. mxareTa Soris dade-
buli nasyidobis xelSekrulebis 7.1 punqtis mixedviT ki, miznobrivi gamouy-
enebloba pirgasamtexlos dakisrebis safuZvelia. 

_ sakasacio sasamarTlo ar iziarebs kasatoris mosazrebas saapelacio 
sasamarTlos mier samoqalaqo kodeqsis 52-e muxlis arasworad gamoyenebis 
Taobaze. aRniSnuliNnormiT, nebis gamovlenis ganmartebisas neba unda dadg-
indes gonivruli gansjis Sedegad, da ara martooden gamoTqmis sityvasityvi-
Ti azridan. miTiTebuli normis mizania, davis SemTxvevaSi gairkves, ra gan-
zraxva hqondaT mxareebs xelSekrulebis dadebisas da rogor unda gavigoT 
xelSekrulebis sadavo gamonaTqvami. aseT SemTxvevaSi mxareebis mier xelSek-
rulebaSi gansazRvruli gamonaTqvami gansxvavebulad aris gagebuli. aRniS-
nuli gamoricxavs xelSekrulebis ganmartebis SesaZleblobas imis mixedviT, 
Tu ras fiqrobda nebis gamomvleni an nebis mimRebi. swored amitomac, kanoniT 
gadamwyvetia „nebis gonivruli gansja“, rac niSnavs sadavo gamonaTqvamis im 
mniSvnelobis dadgenas, romelsac gonieri adamiani analogiur pirobebSi mi-
aniWebda. gonivruloba mocemuli urTierTobis srulad aRqma da gansjaa da 
ara gamoyenebuli gamonaTqvamis viwro gageba. aRniSnulis dasturia samo-
qalaqo kodeqsis 338-e muxli, romlis ZaliTac xelSekrulebaSi urTierT-
gamomricxveli an mravalmniSvnelovani gamonaTqvamebis dros upiratesoba 
unda mieniWos im gamonaTqvams, romelic yvelaze metad Seesatyviseba xelSek-
rulebis Sinaarss. 

_ mocemul SemTxvevaSi kasatori gansaxilveli xelSekrulebis sadavo 7.1 
punqtis daTqmas pirgasamtexlos Taobaze, ganmartavs imgvarad, rom pirgas-
amtexlo gaiTvaliswineboda ara valdebulebis saerTod SeusruleblobisaT-
vis, aramed sadavo miwis aramiznobrivad, masze garigebiT gaTvaliswinebuli 
Senobis nacvlad sxva obieqtis agebisaTvis. rogorc gadawyvetilebis kvle-
viT nawilSi dasabuTda, xelSekrulebis mizani da Sinaarsi amgvari daskvnis 
safuZvels ar iZleva. 
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yovelive zemoaRniSnulidan gamomdinare, sakasacio sasamarTlo miiCnevs, 
rom saapelacio palatis gasaCivrebuli gadawyvetileba kanonieria da misi 
gauqmebis samarTlebrivi safuZveli ar arsebobs.

sasamarTlos daskvniTi gadawyvetileba:
sakasacio palatam ixelmZRvanela samoqalaqo saproceso kodeqsis 410-e 

muxliT da daadgina:
1. Sps „e-is“ sakasacio saCivari ar dakmayofildes.
2. quTaisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2009 

wlis 23 oqtombris gadawyvetileba darCes ucvlelad.
3. sakasacio palatis ganCineba sabolooa da ar gasaCivrdeba.

kiTxvebi:
 � gamoyenebulia Tu ara sasamarTlos mier bukvaluri (sityvasityviTi) 

ganmartebis meTodi? Tu gamoyenebulia, ra SemTxvevaSi? Tu ar aris 
gamoyenebuli, iyo Tu ara SesaZlebeli misi gamoyeneba da Seicvle-
bloda Tu ara amiT sasamarTlos gadawyvetileba?

 � dasaSvebi iyo Tu ara mocemul saqmeSi ssk 52-e muxlis gamoyeneba? 
pasuxi daasabuTeT.

 � ras eniWeba prioriteti xelSekrulebis ganmartebisas _ xelSek-
rulebis Sinaarss Tu xelSekrulebis mizans?

 � SeeZlo Tu ara sasamarTlos mocemuli xelSekrulebis ganmartebisas 
gamoeyenebina ganmartebis sxva meTodi garda gamoyenebulisa? Tu See-
Zlo, romeli?

IV. kiTxvebi, kazusebi

1. kiTxvebi gameorebisTvis

 � ra Teoriebs efuZneba xelSekrulebis ganmartebis modelebi?
 � CamoTvaleT xelSekrulebis ganmartebis meTodebi;
 � ras gulisxmobs sawinaaRmdego ganmartebis principi da asaxulia Tu 

ara igi raime formiT saqarTvelos samoqalaqo kodeqsSi?
 � raSi mdgomareobs xelSekrulebis ganmartebis ZiriTadi wesebi?
 � xelSekrulebis ganmartebis wesebi evropuli saxelSekrulebo samar-

Tlis ZiriTadi debulebebis mixedviT. 
 � xelSekrulebis ganmartebis wesebi unidroas principebis mixedviT.
 � raSi mdgomareobs xelSekrulebaTa ganmartebis ZiriTadi principebi.
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 � miRebulia Tu ara unidroas principebSi sawinaaRmdego ganmartebis 
principi.

 � SesaZlebelia Tu ara xelSekrulebis ganmartebisas mxedvelobaSi 
iqnes miRebuli xelSekrulebis buneba da mizani?

 � saqarTvelos samoqalaqo kodeqsis mixedviT, ra SemTxvevaSia Ses-
aZlebeli xelSekrulebis ganmartebisas savaWro Cveulebebisa da 
tradiciebis gamoyeneba?

2. kazusebi

kazusi # 1.
oTarma da ninom dades qiravnobis xelSekruleba. xelSekrulebis mixedviT 

ninom oTarisgan iqirava sacxovrebeli bina 5 wlis vadiT. qiravnobis xelSek-
rulebis mixedviT, ninos oTaris winaswari werilobiTi Tanxmobis arsebobis 
SemTxvevaSi, hqonda ufleba gaekeTebina saxilisaTvis kosmetikuri remonti 
sakuTari xarjiT, romelic qiravnobis xelSekrulebis dasrulebis Semdeg 
ar aunazRaurdeboda. xelSekrulebis Tanaxmad, im SemTxvevaSi, Tu binisaT-
vis remontis gakeTebis Semdeg oTari vadaze adre Sewyvetda xelSekrlebas 
arasapatio mizeziT, aRniSnuli usasyidlod gadaecemoda ninos sakuTrebaSi. 

xelSekrulebis moqmedebis meore wels ninom oTarisgan miiRo Tanxmoba 
remontis gakeTebaze da gaaremonta saxli, xolo xelSekrulebis moqmedebis 
mesame wels oTarma ninos arasapatio mizeziT Seuwyvita xelSekruleba.

ninom mimarTa sasamarTlos da moiTxova oTarisagan binis sakuTrebaSi 
gadacema usasyidlod, vinaidan, misi azriT, xelSekrulebaSi moxseniebuli 
sityva `aRniSnuli~ gulisxmobda binas.

oTari ar daeTanxma ninos moTxovnas da ganmarta, rom sityva `aRniSnuli~ 
gulisxmobda ninos mier ganxorcielebul gaumjobesebas da sxva arafers.

 � rogor unda ganimartos sityva `aRniSnuli~?

kazusi # 2.
giorgim da Tamunam dades saxlis nasyidobis xelSekruleba, romlis 

Tanaxmadac, giorgim mihyida Tamunas sacxovrebeli saxli. xelSekrulebis 
Tanaxmad, Tamunas unda gadaexada giorgisTvis 120 000 aSS dolari erTi wlis 
ganmavlobaSi nawil-nawil, xolo giorgis unda gadaeca TamunasTvis saxli 
xelSekrulebis dadebisTanave. 

xelSekrulebis dadebidan 10 Tvis Semdeg giorgim mimarTa sasamarTlos 
Tamunas winaaRmdeg da moiTxova xelSekrulebis gauqmeba im motiviT, rom 
SeTanxmebis mixedviT Tamunas misTvis erTi wlis ganmavlobaSi nawil-nawil 
unda gadaexada 120 000 aSS dolari, magram ukve gasulia 10 Tve da Tamunam ga-
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daixada mxolod 30 000 aSS dolari, xolo maTi SeTanxmeba nawil-nawil gadax-
daze gulisxmobda erTi wlis ganmavlobaSi Tanabarwilad yovelTviurad 10 
000 aSS dolaris gadaxdas, vinaidan swored ase nawildeba Tanxa 12 Tveze.

Tamuna ar daeTanxma giorgis moTxovnas da ganmarta, rom nawil-nawil 
gadaxda ar gulisxmobs maincdamainc Tanabar gadaxdebs, aramed saubaria peri-
odul gadaxdebze erTi wlis ganmavlobaSi, risi vadac jer ar aris gasuli 
da Sesabamisad, giorgis ar aqvs xelSekrulebis Sewyvetis moTxovnis ufleba.

 � rogor unda ganimartos mxareTa daTqma nawil-nawil gadaxdis Ses-
axeb?

kazusi # 3.
naTiam gulnazisagan isesxa 10 000 lari erTi wlis vadiT. sesxis xelSek-

rulebis mixedviT, gulnazim naTias gadasca 10 000 lari, xolo naTia erTi 
wlis Tavze valdebuli iyo daebrunebina 10 000 lari da daricxuli procen-
ti _ 3 600 lari. xelSekrulebis pirobebis Sesabamisad, Tanxis daricxva unda 
ganxorcielebuliyo fuliT sargeblobisaTvis yovelTviuri 3%-is odenobiT, 
rac Seadgenda wliur 3 600 lars. xelSekrulebaSi aseve aRiniSna, rom im Sem-
TxvevaSi, Tu mxareebi werilobiT ar ganacxadebdnen xelSekrulebis Sewyvetis 
Sesaxeb 1 wlis gasvlamde 2 kviriT adre an, Tu naTia ar daabrunebda aRebul 
Tanas, xelSekruleba avtomaturad gagrZeldeboda kidev erTi wliT. 

naTiam xelSekrulebis vadis gasvlisas ver daabruna Tanxa, ris gamoc 
xelSekruleba gagrZelda kidev 1 wliT. raime gansxvavebul pirobebze am 
dros mxareebi ar SeTanxmebulan. am vadis gasvlis Semdgom naTiam gulna-
zis miutana 13 600 lari, magram gulnazim uari ganacxada Tanxis miRebaze 
im motiviT, rom xelSekrulebidan gamomdinare, procenti gansazRvruli iyo 
yovelTviurad daricxvis principiT, ris gamoc naTias procentis saxiT unda 
gadaexada ara 3 600 lari, aramed 7 200 lari, radgan man isargebla fuliT 2 
wlis manZilze. 

naTia ar daeTanxma gulnazis pozicias im motiviT, rom, marTalia, dar-
icxvis principad aRebuli iyo yovelTviuri procenti, magram xelSekruleba-
Si gaTvaliswinebuli iyo procentis jamuri odenoba 3 600 laris odenobiT, 
xolo damatebiT erT welze araferi iyo naTqvami, ris gamoc ar apirebda 
meore wlis procentis gadaxas.

 � rogor unda ganvmartoT mxareTa Soris arsebuli SeTanxmeba?
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Tavi IV. valdebulebis warmoSobis specifikuri 
safuZvlebi

I. quCaSi dadebuli xelSekruleba

1. quCaSi dadebuli xelSekrulebis cneba 

yvela Tanamedrove marTlwesrigi aRiarebs, rom garigebaTa zogierTi 
saxeoba iuridiulad faseuli iqneba, Tu dadebulia gansazRvruli formiT. 
amavdroulad, gansazRvruli formis dacva xelSekrulebis formis Tavisuf-
alebis zogadi principebidan gamonaklisad ganixileba.354

Zalze xSirad normebi, romlebic iTxovs formis dacvas, asrulebs ganz-
raxvis seriozulobis dadasturebis funqcias, anu icavs gamoucdel saqmian 
adamianebs naCqarevi gadawyvetilebebis miRebisagan. 

sayovelTaod cnobilia, rom xelSekrulebis dasadebad saWiroa kanon-
mdeblobiT dadgenili formis dacva. xelSekrulebaTa umravlesoba zepiri 
formiT ideba. xelSekrulebaTa is tipebi ki, romlebic aucileblad werilo-
biT formiT unda daidos, samoqalaqo kodeqsiT amomwuravad aris dadgenili. 
quCaSi dadebuli xelSekrulebebis formis mimarT raime sagangebo danawess 
qarTuli kanonmdebloba ar iTvaliswinebs, Tumca quCaSi dadebuli xelSek-
rulebis sxva aspeqtebi specialur regulirebas eqvemdebareba. 336-e muxlis 
Sesabamisad, quCaSi dadebuli xelSekruleba namdvilia mxolod maSin, Tu 
momxmarebeli misi gafomebidan erTi kviris vadaSi werilobiT ar uaryofs, 
garda im SemTxvevisa, rodesac Sesruleba ar xdeba adgilze. Sesabamisad, igi 
sacilod baTil garigebebs miekuTvneba. Tuki momxmarebeli mas moiwonebs 
(erTi kviris vadaSi werilobiT ar uaryofs), maSin igi namdvilad CaiTvleba 
dadebis momentidan. aqve unda aRiniSnos is garemoeba, rom es wesi moqmedebs 
mxolod maSin, rodesac Sesruleba ar xdeba xelSekrulebis dadebisTanave. 
im SemTxvevaSi, Tu xelSekrulebis Sesrulebas adgili aqvs xelSekrulebis 
dadebisTanave, momxmarebeli moklebulia SesaZleblobas moiwonos an ar moi-
wonos xelSekruleba misi dadebidan erTi kviris vadaSi da xelSekruleba 
dadebulad iTvleba Sesrulebis momentidan.

momxmarebels ufleba aqvs pretenzia ganacxados werilobiT, rac xelSek-
rulebdan gasvlas iwvevs. cxadia, rom am SemTxvevaSi, xelSekrulebis momava-
li bedi ar aris damokidebuli tradiciulad ofertsa da sapasuxo aqceptze. 
is, rom momxmarebeli Tavdapirvelad acxadebs aqcepts miRebul ofertze, 
erTi kviris ganmavlobaSi ki ufleba aqvs uari Tqvas xelSekrulebaze, quCaSi 
dadebul xelSekrulebaTa ganmasxvavebel niSans miekuTvneba.

rogorc profesori lado Wanturia aRniSnavs, arsebiTi mniSvneloba 
quCaSi dadebuli xelSekrulebis daxasiaTebisas aqvs imas, rom momxmarebels 

354 cvaigerti, kotci, SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis sfero-
Si, 2001, tomi II gv.51. 
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calmxrivad SeuZlia uari Tqvas xelSekrulebis ZalaSi Sesvlaze, anu mas of-
ciis ufleba aqvs.355

aRsaniSnavia, rom samoqalaqo brunvaSi damkvidrebuli zogadi pricnipiT, 
xelSekrulebaze uari imave formiT unda ganxorcieldes, ra formiTac dai-
do. quCaSi dadebul xelSekrulebis baTilobisTvis ki samoqalaqo kodeqsi 
werilobiT uaryofas moiTxovs, miuxedavad imisa, xelSekruleba werilobiT 
daido Tu zepirad.

336-e muxlis Tanaxmad, `momxmarebelsa da sakuTari sarewis farglebSi 
movaWre pirs Soris quCaSi, saxlis win da msgavs adgilebSi dadebuli xelSek-
ruleba ZalaSia mxolod maSin, Tu momxmarebeli erTi kviris vadaSi xelSek-
rulebas werilobiT ar uaryofs, garda im SemTxvevebisa, roca xelSekrulebis 
Sesruleba xdeba misi dadebisTanave~.

msgavsi normebi emsaxureba momxmareblis interesebis dacvas, vinaidan, 
rogorc zemoT aRiniSna, quCaSi dadebuli xelSekrulebis specifikuri regu-
lirebis sagani imaSi gamoixateba, rom momxmarebeli ar elodeba im situa-
ciaSi da im adgilas xelSekrulebis dadebas da gadawyvetilebis miReba sax-
elSekrulebo urTierTobaSi Sesvlis Sesaxeb misTvis moulodnelad xdeba. 
swored amitom, kanonmdebeli aseTi tipis samarTalurTierTobas specialur 
regulirebas uqvemdebarebs da momxarebels saSualebas aZlevs Svidi dRis 
vadaSi uari ganacxados saxelSekrulebo urTierTobaze.

kiTxvebi:
 � Tqveni azriT, ratom unda ganxorcieldes quCaSi dadebul xelSek-

rulebaze uari werilobiTi formiT maSin, roca misi dadebis forma 
Tavisufalia? pasuxi daasabuTeT.

 � ra ganmasxvavebeli niSani axasiaTebs quCaSi dadebul xelSekrulebas?
 � ras gulisxmobs momxmareblis ofciis ufleba? 

2. quCaSi dadebuli xelSekrulebis niSnebi

quCaSi dadebul xelSekrulebas iseve, rogorc yvela sxva samarTalurT-
ierTobas, aqvs sakuTari maxasiaTebeli niSnebi, romelTa arsebobis SemTxveva-
Sic xelSekruleba quCaSi dadebulad miiCneva.

a. subieqtebi
quCaSi dadebuli xelSekrulebis erT-erT mTavar maxasiaTebel niSans misi 

monawile subieqtebi warmoadgenen.
momxmarebeli. iuridiuli enciklopediis356 ganmartebis Tanaxmad, momx-

355 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 336-e muxli, gv. 153.
356 TezelaSvili, iuridiuli enciklopedia, 2008, gv. 372.
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marebeli aris moqalaqe, romelsac surs SeiZinos an SeukveTos raime, saqon-
lis momsaxurebis SemZeni SemkveTi an gamomyenebeli, piradi ojaxuri da sxva 
saWiroebisaTvis, rac ar ukavSirdeba samewarmeo saqmianobis ganxorcilebas. 
reglamenti eleqtronuli komunikaciebis sferoSi momsaxurebis miwodebis 
wesebisa da momxmarebelTa uflebebis dacvis Sesaxeb357 ganmartavs, rom momx-
marebeli _ es aris bolo momxmarebeli, romelic sakuTari moxmarebisaTvis 
iyenebs an ganzraxuli aqvs gamoiyenos saerTo sargeblobis eleqtronuli 
sakomunikacio qselebiTa da saSualebebiT ganxorcielebuli momsaxureba da 
miznad ar isaxavs mis Semdgom miyidvas sxva momxmarebelze.358

komerciuli bankebis mier sabanko momsaxurebis gawevisas momxmareblisaT-
vis aucilebeli informaciis miwodebis wesis damtkicebis Sesaxeb saqar-
Tvelos erovnuli bankis prezidentis 2011 wlis 13 maisis #35/04 brZanebis 
Tanaxmad, momxmarebeli aris sabanko momsaxurebis, garda savaWro, samewarmeo 
da profesiuli miznebidan gamomdinare, mimRebi an aseTi ganzraxvis mqone 
fizikuri piri.359

1985 wlis 20 dekembris evrosabWos direqtiva, romelic exeba iseT xelSek-
rulebebs, rodesac mxareebs Soris molaparakebis gamarTva da Sesabamisad, 
saxelSekrulebo urTierTobaSi Sesvla xdeba moSorebiT im adgilisgan, sa-
dac movaWre eweva Tavis saqmianobas, gansazRvravs, rom momxmarebeli (consumer) aris 
fizikuri piri, romelic movaWresTan (trader) debs xelSekrulebas da am xelSek-
rulebis dadeba ar aris dakavSirebuli momxmareblis profesiul saqmiano-
basTan.360

yovelive zemoaRniSnulidan gamomdinare, SegviZlia davaskvnaT, rom momx-
mareblad miCneuli unda iqnes piri, romelic iyenebs, iZens, ukveTavs qonebas, 
samuSaos an momsaxurebas piradi saWiroebisaTvis, an gaaCnia aseTi ganzraxva. 
mocemul SemTxvevaSi mTavar garemoebas warmoadgens is, rom pirs qoneba, 
samuSao an momsaxureba esaWiroeba uSualod piradi sargeblobisaTvis. Se-
sabamisad, momxmareblad ar SeiZleba ganvixiloT piri, romelic aRniSnul 
moqmedebas axorcielebs samewarmeo mizniT da ara piradi sargeblobisaTvis.

357 saqarTvelos komunikaciebis erovnuli komisiis dadgenileba #3, 2006 wlis 17 marti, 
q. Tbilisi. reglamenti, eleqtronuli komunikaciebis sferoSi momsaxurebis miwodebis 
wesebisa da momxmarebelTa uflebebis dacvis Sesaxeb. xelmisawvdomia: https://matsne.gov.ge/
index.php?option=com_ldmssearch&view=docView&id=63556.
358 saqarTvelos komunikaciebis erovnuli komisiis dadgenileba #3, 2006 wlis 17 marti, 
q. Tbilisi. reglamenti, eleqtronuli komunikaceibis sferoSi momsaxurebis miwodebis 
wesebisa da momxmarebelTa uflebebis dacvis Sesaxeb. 3 l muxli. xelmisawvdomia: https://
matsne.gov.ge/index.php?option=com_ldmssearch&view=docView&id=63556
359 komerciuli bankebis mier sabanko momsaxurebis gawevisas momxmareblisaTvis aucile-
beli informaciis miwodebis wesis damtkicebis Sesaxeb saqarTvelos erovnuli bankis 
prezidentis 2011 wlis 13 maisis #35/04 brZaneba, me-2 muxli.
360 Council Directive 85/577/EEC of 20 December 1985 to protect the consumer in the case of off-premises 
contracts. xelmisawvdomia: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CE LEX:31985L0 
577:DE:HTML
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sakuTari sarewis farglebSi movaWre pirad unda moviazroT piri, romelic 
samewarmeo saqmianobas mudmivad damkvidrebul adgilas eweva. igi Tavisi 
sarewis farglebSi moqmedebs da Sesabamisad, momxmarebeli am teritoriaze 
savaWro SemoTavazebebis miRebisTvis mzad aris.

aucileblad unda gamaxvildes yuradReba im faqtze, rom 336-e muxli ar 
akonkretebs, Tu vin aris sakuTari sarewis farglebSi movaWre piri. rogorc 
cnobilia, „piri“ SeiZleba iyos fizikuri da iuridiuli. Sesabamisad, am pi-
robis namdvilobaze saubrisas bundovani rCeba, Tu xelSekruleba ideba me-
warme fizikur pirsa da momxmarebels Soris, maSin ra samarTlebrivi Sedegebi 
dgeba mocemuli muxlis miznebisaTvis

vinaidan kanonmdebelma mocemul normaSi miuTiTa zogadad „piri“ da ar 
daakonkreta igi, misi ganmarteba da dakonkreteba sasamarTlo praqtikis amo-
canaa. mocemul sakiTxze ar arsebobs sasamarTlo praqtika, ris gamoc SeuZle-
belia sasamarTloseul ganmartebebze saubari. aRniSnulis gaTvaliswinebiT 
ori mosazreba SeiZleba arsebobdes, pirveli, rom „piri“ unda ganimartos 
misi klasikuri gagebiT, anu aq unda moviazroT rogorc fizikuri pirebi (maT 
Soris, individualuri mewarme), aseve iuridiuli pirebic. (am normis saqarT-
velos samoqalaqo kodeqsSi arsebuli formulirebis pirobebSi aseTi tipis 
ganmarteba savsebiT SesaZlebelia) da meore: mocemuli muxlis miznebisaTvis 
„piri“ moiazrebs mxolod da mxolod fizikur pirs. magaliTad rogorc es 
germaniis samoqalaqo kodeqsis me-13 paragrafSia miTiTebuli, rom “momxmare-
beli gulisxmobs nebismieri fizikur pirs, romelic garigebas debs im mizniT, 
rom aRniSnuli garigeba ar ganekuTvneba mis samewarmeo da profesiul saqmi-
anobas“ formulireba „momxmarebeli gulisxmobs nebismieri fizikur pirs“ 
xazs usvams im garemoebas, rom momxmareblad SeiZleba ganvixiloT mxolod 
is fizikuri piri, romelic garigebas debs piradi da ara samewarmeo miznebi-
saTvis. iuridiuli piri SesaZloa saqonels an momsaxurebas ar iZendes misi 
Semdgomi gasxvisebis mizniT, magram nebismier SemTxvevaSi SeZena samewarmeo 
da profesiuli saqmianobis gansaxorcieleblad xdeba. anu martivad, rom 
vTqvaT sawarmos ar amoZravebs sxva saxis mizani, garda samewarmeo miznebisa. 
misi samewarmeo da „piradi“ miznebi erTi da igivea. aqve unda dazustdes rom 
SesaZloa fizikuri piri ar iqnes miCneuli momxmareblad, Tuki igi garigebas 
debs samewarmeo an profesiuli saqmianobis ganxorcielebis mizniT. vfiqrob, 
meore mosazreba ufro misaRebia da saqarTvelos samoqalaqo kodeqsic unda 
akeTebdes msgavs calsaxa miTiTebas, imasTan dakavSirebiT Tu vin aris momx-
marebeli.

b. xelSekrulebis dadebis adgili
quCaSi dadebuli xelSekrulebis meore maxasiaTebel niSnad misi dadebis 

adgili unda moviazroT, vinaidan swored xelSekrulebis dadebis adgili 
warmoadgens am tipis xelSekrulebebis specialuri regulirebis safuZvels.

„quCa“ 336-e muxlis miznebisaTvis unda ganimartos rogorc adgili, sadac 
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movaWre droebiT imyofeba. igi am adgilze mudmivad ar aris dafuZnebuli da 
Sesabamisad, momxmareblisaTvis aseT adgilas vaWroba uCveulo da moulod-
nelia. am adgilze misvlisas, gavlisas da a.S momxmarebels azrad ar mouva, 
rom komerciuli, savaWro SeTavazeba miiRos. miTiTebuli muxlis miznebisaT-
vis „quCa“ _ es aris adgili, sadac momxmarebeli misTvis moulodnelad iRebs 
windadebas xelSekrulebis dadebis Sesaxeb.361 `sakuTari sarewi~, misi klasi-
kuri gagebiT, gulisxmobs produqciis an momsaxurebis mimwodebeli subi-
eqtis mudmiv adgilsamyofels, Tumca am SemTxvevaSi unda moviazroT iseTi 
tipis sarewi, romelic, marTalia, gamiznulia mimwodeblis Sesabamisi saqmi-
anobisaTvis, magram ar warmoadgens konkretul adgilze arsebuli sarewis 
mudmiv adgilsamyofels.

principulad analogiuri ganmarteba unda mieces 336-e muxlSi xsenebul 
`saxlis win da msgavs adgilebs~, anu am SemTxvevaSic saubaria iseT adgilebze, 
sadac momxmarebeli ar elodeba winadadebas xelSekrulebis dadebis Sesaxeb 
da sadac ar imyofeba raimes SeZenis ganzraxviT.

g. quCaSi dadebuli xelSekrulebis gauqmeba
336-e muxlis Tanaxmad, xelSekruleba namdvilad CaiTvleba, Tu igi uaryo-

fili ar iqneba werilobiT momxmareblis mier erTi kviris vadaSi. mocemul 
normasTan dakavSirebiT mniSvnelovania imis dadgena, Tu ra momentidan unda 
moxdes miTiTebuli erTkviriani vadis aTvla.

xelSekrulebis uaryofis sakiTxi, 336-e muxlidan gamomdinare, unda 
davyoT or nawilad: 1. SemTxveva, rodesac Sesruleba xdeba adgilze; 2. Sem-
Txveva, rodesac Sesruleba ar xdeba adgilze da xorcieldeba garkveuli 
periodis Semdgom.

3. adgilze Sesruleba

336-e muxlis Tanaxmad, Tu xelSekrulebis Sesruleba xdeba misi dadebi-
sTanave, maSin ar arsebobs momxmareblis ufleba xelSekrulebaze uaris 
TqmasTan dakavSirebiT amisaTvis dadgenil SviddRian vadaSi. es norma ar 
SeiZleba gagebul iqnes ise, TiTqos im SemTxvevaSi, rodesac adgili aqvs val-
debulebis adgilze Sesrulebas, urTierToba ar miiCneva quCaSi dadebul 
xelSekrulebad. xelSekruleba mainc ganixileba quCaSi dadebulad, magram 
momxmareblis Sesabamisi uflebis gareSe xelSekrulebis uaryofasTan dakav-
SirebiT. momxmareblis am uflebis ararseboba realurad ukargavs am samar-
TalurTierTobas mis praqtikul Sedegs da xelSekruleba emsgavseba stand-
artul xelSekrulebas, romelic ar eqvemdebareba specialur regulirebas. 
Sesabamisad, adgilze Sesrulebis faqtis arsebobis SemTxvevaSi realuri mniS-

361 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 336-e muxli, gv. 153.
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vneloba ar aqvs imas, xelSekruleba dakvalificirdeba Tu ara quCaSi dade-
bul xelSekrulebad, Tumca Tavad muxlis definiciisa da im niSnebis gaTval-
iswinebiT, rasac 336-e muxli adgens, quCaSi, saxlis win da msgavs adgilebSi 
dadebuli xelSekruleba unda ganvixiloT quCaSi dadebul xelSekrulebad 
Sesabamisi specialuri regulirebis gareSe. yovelive amis gaTvaliswinebiT 
kiTxvis niSnis qveS dgeba adgilze Sesrulebis SemTxvevaSi aseTi tipis urT-
ierTobis quCaSi dadebul xelSekrulebad dakvalifirebis aucilebloba.

rogorc zemoT aRiniSna, quCaSi dadebuli xelSekrulebis SemTxvevaSi, 
Tu Sesruleba xdeba adgilze, 336-e muxlis Sinaarsidan gamomdinare, momx-
marebeli ar aris uflebamosili uari ganacxados xelSekrulebaze, vinaidan 
normis Sinaarsis Sesabamisad, erTi kviris vadaSi xelSekrulebis uaryofis 
SesaZlebloba arsebobs mxolod maSin, rodesac Sesruleba ar xdeba adgilze. 
am SemTxvevaSi momxmareblis ufleba xelSekrulebis uaryofasTan dakavSire-
biT ar moqmedebs da avtomaturad gamoiricxeba erTkviriani vadis arsebobis 
SesaZleblobac, ris gamoc am nawilSi msjeloba erTkviriani vadis aTvlis mo-
mentis Sesaxeb yovelgvar safuZvels moklebulia. Sesabamisad, am SemTxvevaSi 
xelSekrulebaze uari dasaSvebia zogadi wesebis Sesabamisad da es sakiTxi 
specialur regulirebas ar eqvemdebareba.

4. Sesruleba ar xdeba adgilze

336-e muxlSi aRniSnuli SviddRiani vada moqmedebs im SemTxvevaSi, rode-
sac Sesruleba ar xorcieldeba adgilze, vinaidan am pirobebSi momxmarebeli 
uflebamosilia uaryos xelSekruleba werilobiTi formiT. swored aq aris 
aqtualuri kiTxva imis Sesaxeb, Tu rodidan unda daiwyos erTkviriani vadis 
aTvla, xelSekrulebis dadebis momentidan Tu misi Sesrulebis momentidan.

magaliTi:
a., romelic soflis meurneobis produqciis yidvis Semdeg bazridan Sin 

brundeba, SeaCera sayofacxovrebo teqnikis maRaziis gayidvebis agentma da 
uTos yidva SesTavaza. a., romelic isedac fiqrobda Zveli uTos gamocvlas, 
daeTanma gayidvebis agents. agentma ganumarta mas, rom xeli unda moewera 
xelSekrulebaze, xolo 2 dReSi miiRebda SeZenil saqonels sacxovrebel 
misamarTze da Tanxac maSin unda gadaexada. 

mocemul SemTxvevaSi ra momentidan unda moxdes kanoniT gaTvaliswinebuli 
SviddRiani vadis gamoTvla _ xelSekrulebis gafrmebis momentidan Tu uTos 
misamarTze mitanis momentidan? 

es urTierToba 336-e muxlis regulirebas eqvemdebareba nebismier SemTx-
vevaSi: Tu a. uTos iyidida da waiRebda adgilzeve da im SemTxvevaSic, ro-
melic moyvanilia magaliTSi _ miiRebda saxlSi uTos 2 dRis vadaSi. pirvel 
SemTxvevaSi saxeze iqneboda 336-e muxlSi aRniSnuli `adgilze Sesruleba~, 
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romlis pirobebSic ar arsebobs xelSekrulebis uaryofis SesaZlebloba.
radikalurad gansxvavebulad regulirdeba urTierToba im SemTxvevaSi, 

romelic konkretulad magaliTSia miTiTebuli _ adgilze Sesrulebas ar 
aqvs adgili da Sesruleba unda ganxorcieldes xelSekrulebis dadebidan 
2 dReSi. rodidan unda daviwyoT SviddRiani vadis aTvla _ xelSekrulebis 
dadebis momentidan Tu im momentidan, rodesac ganxorcieldeba Sesruleba. 
am kiTxvaze calsaxa pasuxs qarTuli kanonmdebloba ar iZleva, arc sasamarT-
lo praqtikiT aris am mxriv qarTuli samarTali mdidari. Sesabamisad, am 
SemTxvevaSi daskvna zogadi samarTlianobis principebidan gamomdinare unda 
gakeTdes. vinaidan gansaxilveli muxli momxmarebelTa dacvas emsaxureba, 
xolo momxmarebeli xelSekrulebis gaformebisas xSirad mxolod gayidvebis 
agentis mier miwodebul informacias eyrdnoba (mag., rogorc moxmobil mag-
aliTSi), savaraudod, vadis aTvla xelSekrulebis Sesrulebis momentidan 
(magaliTSi nivTis miTiTebul misamrTze mitanis dRidan) unda daiwyos. 

zemoT moyvanil magaliTSi a-s, romelmac marTlac miiRo uTo gaTval-
iswinebul vadaSi da Sesabamisi Rirebulebac gadaixada, qaliSvilma aCuqa imave 
warmoebis uTo. Sesabamisad, a-m gadawyvita daebrunebina mis mier nayidi uTo 
da ukan mieRo Sesabamisi Tanxa. amis Sesaxeb man werilobiT mimarTa gamyidvels 
nivTis saxlSi mitanidan meSvide dRes.  a-m werilSi miuTiTa, rom surda xelSek-
rulebis gauqmeba da ukan abrunebda SeZenil nivTs. igi iqve ganmartavda, rom 
uTo gamoyenebuli ar yofila. gamyidvelma uari ganacxada nivTis dabrunebaze 
da miuTiTa xelSekrulebaze, romlis mixedviTac, „nivTis dabruneba SesaZlebe-
lia misi misamarTze mitanidan mexuTe dRes, rac xelSekrulebis gaformebidan 
meSvide dRes emTxveva.“ 

kiTxvebi: 
 � mieciT Sesabamisi samarTlebrivi Sefaseba da Tqveni pozicia daasabu-

TeT. 
 � Tqveni azriT, sxvagvari Sedegi dadgeboda Tu ara a-s SeZenili nivTi 

ramdenjerme rom gamoeyenebina?
 � miTiTebuli normis Sesabamisad, momxmarebels nebismier SemTxvevaSi 

aqvs ufleba uaryos xelSekruleba werilobiT, Tu mxolod im SemTx-
vevaSi, rodesac SeZenili nivTi nakliania an Tu aRmoaCens, rom analo-
giuri nivTis SeZena ufro iafad yofila SesaZlebeli? 

 � Tuki 336-e muxlis normis mTavar mizans momxareblis dacva warmoad-
gens, rogor SeiZleba aixsnas 336-e muxlis bolo winadadeba, romelic 
momxmarebels arTmevs uflebas, uari ganacxados quCaSi dadebul 
xelSekrulebaze, Tuki misi Sesruleba xelSekrulebis dadebisTanave 
moxda? Tqveni azriT, es aris kanonmdeblis mier daSvebuli Secdoma 
Tu SesaZlebelia am normas sxva datvirTva da ganmarteba moeZebnos? 
pasuxi daasabuTeT. 
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aRsaniSnavia, rom 1985 wlis 20 dekembris evrosabWos direqtivis Tanax-
mad, momxmarebels ufleba ar aqvs uari Tqvas direqtiviT misTvis miniWebul 
uflebebze.362

dasaxelebuli direqtiva momxmarebels uflebas aniWebs uari Tqvas 
xelSekrulebaze misi dadebidan 7 (Svidi) dReSi. movaWre ki valdebulia momx-
marebels es uflebebi gaacnos.363

TiTqmis imaves imeorebs 336-e muxlic, Tumca aq miTiTebuli ar aris, Seu-
Zlia Tu ara momxmarebels uari Tqvas kanonmdeblobiT misTvis miniWebul 
uflebaze. evropuli direqtivis Tanaxmad, momxmareblis uari direqtiviT 
misTvis miniWebul uflebaze yvela SemTxvevaSi baTilia da SeuZlebelia 
movaWre am uars daeyrdnos.

marTalia, saqarTvelos samoqalaqo kodeqsi pirdapir ar miuTiTebs, rom 
momxmarebels ufleba ar aqvs uari Tqvas kanonmdeblobiT miniWebul ufle-
baze, Tumca, 336 II muxli _ „momxmarebelsa da movaWres Soris dadebuli 
xelSekruleba ZalaSia mxolod maSin, Tu momxmarebeli erTi kviris ganmav-
lobaSi mas werilobiT ar uaryofs“ _ swored imas unda niSnavdes, rom momx-
mareblis mier misTvis 336-e muxliT miniWebul uflebaze, xelSekrulebis dade-
binad erTi kviris vadaSi uari Tqvas masze, yvela SemTxvevaSi baTili iqneba.

II. valis arsebobis aRiareba

341-e muxli gansazRvravs valis arsebobis aRiarebis cnebasa da Sinaarss. 
am muxlis Sesabamisad, im xelSekrulebis namdvilobisaTvis, romliTac aRi-
arebul iqna valdebulebiTi urTierTobis arseboba (valis arsebobis aRi-
areba) aucilebelia werilobiTi aRiareba. Tu sxva formaa gaTvaliswinebuli 
im valdebulebiTi urTierTobis warmoSobisaTvis, romlis arsebobac aRiare-
bul iqna, maSin aRiarebac moiTxovs am formas. amave muxlis II nawilis Tanax-
mad ki, Tu valis arseboba aRiarebulia angariSsworebis (gadaxdis) safuZ-
velze an morigebis gziT, maSin formis dacva ar aris aucilebeli.

valis arsebobis aRiarebas exeba germaniis samoqalaqo kodeqsis 781-e 
paragrafic, romlis Tanaxmadac, valis arsebobis aRiarebisaTvis saWiroa 
werilobiTi forma, xolo, Tu valdebulebis dadgenisaTvis, romlis aRiare-
bac xdeba, kanonmdeblis mier dadgenilia sxva forma, maSin valis arsebobis 
aRiarebis xelSekrulebac am formas saWiroebs.364

362 Council Directive 85/577/EEC of 20 December 1985 to protect the consumer in the case of off-premises 
contracts, Article 6. xelmisawvdomia: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:319
85L0577:DE:HTML.
363 Council Directive 85/577/EEC of 20 December 1985 to protect the consumer in the case of off-premises 
contracts, Article 4.  xelmisawvdomia: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31
985L0577:DE:HTML.
364 germaniis samoqalaqo kodeqsi (BGB), §781, Targmani: WeWelaSvili, gamomcemloba siesta, 
Tb., 2010, gv. 169.
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kanonmdebeli gamoyofs valis arsebobis aRiarebis sam SemTxvevas: valis 
arsebobis aRiareba xelSekrulebis formiT, valis arsebobis aRiareba anga-
riSsworebis faqtis safuZvelze da mxareTa morigeba.

1. valis arsebobis aRiarebis safuZvlebi

a. valis arsebobis aRiareba xelSekrulebis safuZvelze
valis arsebobis aRiareba, rogorc iuridiuli mniSvnelobis mqone faqti, 

341-e muxlis mixedviT warmoadgens xelSekrulebas da unda akmayofilebdes 
yvela im savaldebulo winapirobas, romelic dadgenilia xelSekrulebis nam-
dvilobisaTvis. Sesabamisad, valis arsebobis aRiarebas axasiaTebs yvela is 
niSani, romelic zogadad xelSekrulebas axasiaTebs.

vinaidan valis arsebobis aRiareba ganixileba xelSekrulebad, igi mxare-
Ta Soris ufleba-movaleobebs warmoSobs. valis arsebobis aRiarebis Ses-
axeb xelSekrulebiT mxareebs erTmaneTis mimarT unda warmoeSvaT axali, da-
moukidebeli moTxovnebi. valis arsebobis aRiarebad ar SeiZleba Sefasdes 
erT-erTi mxaris mier valdebulebis arsebobis faqtis dadastureba. iseTi 
tipis xelwerili, romliTac mxare adasturebs misi valdebulebis arsebo-
bis faqts da kisrulobs valdebulebas mis Sesrulebaze, SeiZleba ganxilul 
iqnes rogorc damatebiTi mtkicebuleba kreditorisaTvis da ara rogorc 
341-e muxliT gaTvaliswinebuli SemTxveva.

 rogorc aRvniSneT, valis arsebobis aRiarebas iseve, rogorc yvela 
xelSekrulebas, xelSekrulebisaTvis damaxasiaTebeli niSnebi axasiaTebs. 
valis arsebobis aRiarebis Sesaxeb xelSekruleba warmoadgens calmxriv da 
abstraqtul xelSekrulebas, romlis namdvilobisaTvisac sakmarisi ar aris 
calmxrivi nebis gamovlena, valis arsebobis aRireba miRebul unda iqnas meo-
re mxaris mier, raTa xelSekruleba dadebulad CaiTavalos.

valis arsebobis aRiarebis Sesaxeb xelSekruleba saWiroebs SeTanxmebas 
xelSekrulebis yvela arsebiT pirobaze (327). im SemTxvevaSi, Tu xelSekrule-
biT ar iqneba identificirebuli yvela arsebiTi piroba, xelSekruleba ar 
CaiTvleba namdvilad da ver daeqvemdebareba 341-e muxlis regulirebas. es ar 
unda iqnas gagebuli ise, rom, Tu valis arsebobis aRiarebis Sesaxeb xelSek-
ruleba ar iTvleba namdvilad da ar regulirdeba 341-e muxliT, mas aravi-
Tari iuridiuli Zala ar gaaCnia. aseTi tipis aRiareba warmoadgens mtkiceb-
ulebas ukve arsebuli valdebulebis dadasturebis Taobaze da ar ganixileba 
rogorc xelSekruleba, anu mxareebs ar warmoeSobaT axali, ukve arsebulisa-
gan gansxvavebuli uflebebi da movaleobebi erTmaneTis mimarT.

b. valis arsebobis aRiareba angariSsworebis safuZvelze
valis arsebobis aRiareba angariSsworebis safuZvelze gulisxmobs valde-

bulebiT-samarTlebrivi urTierTobis monawile erTi piris mier meore piris 
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mimarT ganxorcielebul Sesrulebas angariSsworebis formiT, anu martivad 
rom iTqvas, gadaxdiT. rodesac saxezea angariSsworebis faqti, moqmedebs 
valdebulebis arsebobis prezumfcia _ mtkicebis tvirTi valdebulebis 
ararsebobis Sesaxeb angariSsworebis ganmaxorcielebel pirs ekisreba.

aRniSnuli debuleba SegviZlia ganvixiloT mWidro kavSirSi 361 I muxlTan, 
romlis mixedviTac yoveli Sesruleba gulisxmobs valdebulebis arsebobas, 
anu Sesruleba asworebs formis nakls.365 valis arsebobis aRiarebis SemTx-
vevaSi kanonmdebeli 341 II muxlSi akonkretebs danawess SesrulebiT valde-
bulebis arsebobis dadasturebis Sesaxeb. es ar niSnavs imas rom, danarCen 
SemTxvevebSi kreditors moTxovnis ufleba ekargeba. moTxovnis ufleba, bune-
brivia, ZalaSi rCeba da misi dadastureba SesaZlebelia sxva mtkicebulebebiT.

g. valis arsebobis aRiareba morigebis safuZvelze
valis arsebobis aRiareba morigebis safuZvelze gulisxmobs mxareTa So-

ris SeTanxmebas, xelSekrulebas, romliTac mxareebi gamoxataven nebas da 
morigebis safuZvelze erTmaneTis mimarT Sesabamis uflebebsa da valdeb-
ulebebs kisruloben.

morigeba, rogorc cneba, yovelTvis gulisxmobs im garemoebas, rom mx-
areTa Soris arsebobda garkveuli uTanxmoeba valdebulebiT-samarTlebri-
vi urTierTobidan gamomdinare da mxareebma erTmaneTis mimarT Tanmxvedri 
nebis gamovlenis safuZvelze axali SeTanxmebiT gadawyvites is problema, 
romelic arsebobda maT Soris morigebamde da rac gaxda kidevac maT So-
ris morigebis miRwevis aucileblobis winapiroba. 341-e muxlis miznebisaT-
vis morigebas, rogorc valis arsebobis aRiarebis erT-erT safuZvels, ar 
waeyeneba moTxovna 341 I muxliT gaTvaliswinebuli formis dacvaze, Tumca 
aqve unda aRiniSnos is garemoebac, rom yvela sxva danarCeni moTxovna, ro-
melic savaldebuloa mxareTa Soris arsebuli SeTanxmebis valis arsebobis 
aRiarebad ganxilvisaTvis366, morigebis mimarTac ucvleli rCeba.

d. valis arsebobis aRiarebis forma
341 I muxli iTvaliswinebs valis arsebobis aRiarebis formas, romelic 

werilobiTi formiT ganisazRvreba. amave muxlis Tanaxmad, Tu sxva formaa 
gaTvaliswinebuli im valdebulebiTi urTierTobis warmoSobisaTvis, romlis 

365 Sesruleba asworebs formis nakls _ es formula moqmedebs saqarTvelos samoqalaqo 
kodeqsSi amave kodeqsis 361 I muxlidan gamomdinare. xazgasmiT unda aRiniSnos is garemoe-
ba, rom es wesi moqmedebs mxolod im SemTxvevaSi, rodesac ar ewinaaRmdegeba kanonis im-
peratiul danawess. magaliTad, saqarTvelos samoqlaqo kodeqsis Tanaxmad, uZravi nivTis 
nasyidobis xelSekruleba saWiroebs werilobiT formas da mis registracias sajaro re-
estrSi. vinaidan uZravi nivTis nasyidobis xelSekrulebisTvis kanoniT dadgenilia saval-
debulo werilobiTi forma, am SemTxvevaSi formis nakli SesrulebiT ver gaswordeba. 
Sesabamisad, es danawesi moqmedebs im SemTxvevaSi, rodesac kanoniT savaldebulo forma 
imperatiulad ar aris dadgenili.
366 ix. qveTavi 1.a.
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arsebobac aRiarebul iqna, aRiarebac imave formas saWiroebs. am debulebis 
ganmartebisas mxedvelobaSi unda iqnes miRebuli is garemoeba, rom ZiriTa-
di urTierTobisaTvis dadgenil sxva formaSi mxolod rTuli werilobiTi 
forma moiazreba, vinaidan gansaxilveli muxlis I nawili savaldebulod iT-
valiswinebs valis arsebobis aRiarebis werilobiTi formis SemTxvevaSi. Se-
sabamisad, savaldebulo werilobiTi formis Sesaxeb arsebuli danawesi war-
moadgens minimalur moTxovnas valis arsebobis aRiarebis formisaTvis da 
misi Secvla zepiri formiT ar daiSveba. im SemTxvevaSic ki, rodesac ZiriTa-
di urTierTobisaTvis moqmedi kanonmdeblobis mier dadgenilia Tavisufali 
forma, valis arsebobis aRiarebis namdvilobisaTvis aucilebelia martivi 
werilobiTi forma mainc. ZiriTadi urTierTobisaTvis rTuli werilobiTi 
formis arsebobis SemTxvevaSi valis arsebobis aRiarebis forma aseve rTul 
werilobiT formas saWiroebs.

rogorc zemoT aRiniSna, formis dacva ar aris aucilebeli im SemTxvevaSi, 
Tu valis arsebobis aRiareba angariSsworebis an mxareTa morigebis gziT xor-
cieldeba. am danawesis arsi imaSi mdgomareobs, rom mxareebisaTvis arsebuli 
Sesrulebis pirobebSi formaluri winapirobebis dacva ar aris savaldebulo. 
am SemTxvevaSi aqcenti gadatanilia mtkicebis tvirTze, romelic ukve ganx-
orcielebuli Sesrulebis SemTxvevaSi SeiZleba dadasturebul garemoebad 
CaiTvalos. igive SeiZleba iTqvas mxareTa morigebaze, vinaidan valis arsebo-
bis aRiarebis mizans samarTalurTierTobisa da Sesabamisi valdebulebebis 
arsebobis faqtis fiqsacia warmoadgens, rac zemoT moyvanil orive SemTx-
vevaSi saxezea, ris gamoc damatebiTi winapirobebis dadgenas yovelgvari dan-
iSnuleba ekargeba.

2. valis arsebobis aRiarebis Sinaarsi
 
rogorc ukve aRvniSneT, valis arsebobis aRiareba arsiT xelSekrulebas 

warmoadgens. Sesabamisad, misi namdvilobisaTvis aucilebelia, rom misi Si-
naarsi xelSekrulebis namdvilobisaTvis dadgenil moTxovnebs akmayofileb-
des.

327-e muxlis Tanaxmad, xelSekruleba dadebulad iTvleba, Tu mxareebi 
SeTanxmdebian mis yvela arsebiT pirobaze, anu mxareTa SeTanxmeba xelSek-
rulebis arsebiT pirobebze xelSekrulebis arsebobas gulisxmobs. valis 
arsebobis aRiarebis Sesaxeb xelSekrulebis specifikis gaTvaliswinebiT, am 
xelSekrulebisaTvis arsebiT pirobebad SegviZlia miviCnioT:

_ valis arsebobis aRiareba Sinaarsobrivad unda Seicavdes SeTanxmebas 
yvela arsebiT pirobaze; 

_ unda gansazRvravdes valdebulebis Sinaarss;
_ SesaZlebelia uTiTebdes valdebulebis warmoSobis safuZvelze;
_ unda Seicavdes miTiTebas imis Sesaxeb, rom movale Tanaxmaa Seasrulos 

valdebuleba;
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_ unda Seicavdes miTiTebas imis Taobaze, Tu rodis Sesruldeba nakisri 
valdebuleba. amasTan, ar aris aucilebeli vada gansazRvruli iyos konkre-
tuli TariRiT _ aRiareba namdvilad CaiTvleba im SemTxvevaSic, rodesac ar 
aris miTiTeba Sesrulebis TariRze, magram Sesrulebis TariRi identifici-
rebadia raime sxva formiT.

3. valis arsebobis aRiarebis namdvilobis winapirobebi

valis arsebobis aRiarebis namdvilobis winapirobebi SegviZlia davyoT 
or kategoriad _ zogadi da specifikuri winapirobebi. zogadi winapirobebis 
kategoriaSi moiazreba zogadi debulebebi, romlebic aucilebelia garigebis 
namdvilobisaTvis _ mxareTa Tavisufali da namdvili nebis gamovlena da na-
kisri valdebulebis Sinaarsis gansazRvruloba. specifikur winapirobebSi ki 
_ valis arsebobis aRiarebis forma, Sinaarsi da Sinaarsis savaldebulo maxa-
siaTebeli niSnebi, razedac zemoT gvqonda saubari367.

zogadi Teoriuli ganmartebis gacnobisas SesaZloa uamravi kiTxva 
gaCndes. erTia, ras adgens norma, anu ra weria kanonSi da meore, Tu rogor 
xdeba misi gamoyeneba praqtikaSi. unda aRiniSnos, rom am TvalsazrisiT sa-
samarTlo praqtikas udidesi mniSvneloba aqvs. sasamarTlo praqtika Zlier 
zegavlenas axdens kanonmdebelze, vinaidan swored mosamarTle awydeba yvela 
im problemas, romelic SesaZloa kanonmdeblis mier normis miRebisas gaT-
valiswinebuli ver iqna im martivi mizezis gamo, rom SeuZlebelia yvela Sesa-
Zlo SemTxvevis winaswar ganWvreta da maTi daregulireba Sesabamisi normebis 
meSveobiT. 

aRniSnulidan gamomdinare, SeiZleba iTqvas, sasamarTlos daniSnulebas 
mxolod arsebuli normebis gamoyeneba ar warmoadgens. sasamarTloSi cocx-
ldeba TiToeuli norma. mosamarTles uxdeba am normebis misadageba arse-
buli SemTxvevebis mimarT da Sesabamisad, didad aris masze damokidebuli, Tu 
rogor ganmartavs normas da ra saxiT gaacocxlebs mas. 

nebismieri saganis, nivTis, uflebis, movalebis da a.S. nakli vlindeba 
misi aqtiurad gamoyenebisas. magaliTad, Tu ar iyeneb axlad SeZenil tele-
vizors, verasodes mixvdebi nakliani aRmoCnda igi Tu ara. Tu ar iyeneb sa-
kuTar uflebas (nebismieri saxis, magaliTad, sakuTrebis ufleba), verasdros 
mixvdebi, rom am uflebas SeiZleba raRac nakli hqondes an SezRuduli iyos 
sxva uflebiT. 

asevea sasamarTloc samarTlis normebis mimarT. Tu maT gamoyenebaze 
ar midga saqme, verasdros dadgindeba raime xarvezi arsebobs Tu ara, swo-
rad daaregulira kanonmdebelma esa Tu is urTierToba, exmianeba Tu ara da 
gamodgeba Tu ara samarTlis normebi realuri, sasamarTlos winaSe mdgomi 
SemTxvevebis gadasaWrelad. 

367 ix. qveTavi II.1 da II.2.
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 kiTxvebi:
 � ra moTxovnebs unda akmayofilebdes valis arsebobis aRiareba, rom 

igi namdvilad da kanonierad iqnes miCneuli?
 � rogori formaa aucilebeli valis arsebobis aRiarebis namdvilo-

bisaTvis?

III. xelSekrulebis standartuli pirobebi 

saxelSekrulebo urTierTobidan gamomdinare momxmareblis uflebaTa 
dacva iseve Zvelia, rogorc samyaro. pirveli samomxmareblo kontraqti 
dadebul iqna qalsa da gvels Soris: gvelma araswori informaciis safuZvel-
ze mihyida qals vaSli. produqts ar gaaCnda gamyidvelis mier gancxadebuli 
Tvisebebi da arsebobda sakontraqto piroba, romlis Tanaxmadac, dazianebu-
li produqtis miwodebis gamo gamyidvelis pasuxismgebloba gamoiricxeboda. 
rogorc cnobilia, miwodebuli nivTis gamo ziani dadga da samyaro dResac 
imkis am zianiT gamowveul Sedegebs.368

1. xelSekrulebis standartuli pirobebis cneba

342 I muxlis Sesabamisad, xelSekrulebis standartuli pirobebi aris wi-
naswar Camoyalibebuli, mravaljeradi gamoyenebisaTvis gamiznuli pirobebi, 
romelTac erTi mxare (SemTavazebeli) udgens meore mxares da romelTa meS-
veobiTac unda moxdes kanoniT dadgenili normebisagan gansxvavebuli an maTi 
Semvsebi wesebis dadgena. amave muxlis II nawili ar miiCnevs standartul piro-
bad iseT pirobas, romelic detalurad aris gansazRvruli.

gansaxilveli normidan gamomdinare, imisaTvis, rom piroba miCneul iqnes 
standartul pirobad, unda akmayofilebdes ramdenime savaldebulo niSans:

_ standartuli pirobebi aris saxelSekrulebo pirobebi;
_ standartuli pirobebi aris winaswar Camoyalibebuli pirobebi;
_ standartuli pirobebi aris mravaljeradi gamoyenebisaTvis gamiznuli 

pirobebi;
_ standartul pirobebs erTi mxare (SemTavazebeli) udgens meore mxares;
_ standartuli pirobebiT unda moxdes kanoniT dadgenili normebisagan 

gansxvavebuli an maTi Semvsebi wesebis dadgena.369

368 Mario Teneiro (Head of Unit C2, DG XXIV), Minutes of the conference “The Directive on « Unfair 
Terms», five years later - Evaluation and future perspectives” organised by the European Commission, 1.-
3. July 1999: p. 233. xelmisawvdomia: http://ec.europa.eu/consumers/cons_int/safe_shop/unf_cont_terms/
event29_en.htm (15. 6. 2007).
369 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 10 seqtem-
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aRsaniSnavia, rom zemoT CamoTvlili pirobebi aris kumulaciuri xasi-
aTis matarebeli, anu yoveli maTganis erToblivad arsebobaa aucilebeli 
saxelSekrulebo pirobis standartul pirobad miCnevisaTvis da romelime 
maTganis ararseboba avtomaturad gamoricxavs pirobis standartul pirobad 
aRiarebis SesaZleblobas.

 
standartuli pirobebi aris saxelSekrulebo pirobebi. es debuleba gu-

lisxmobs, rom standartuli pirobebi yovelTvis warmoadgens saxelSek-
rulebo pirobebs, anu xelSekrulebis Semadgenel nawilad miiCneva da xelSek-
rulebis monawile mxareebis uflebriv mdgomareobas awesrigebs. standartuli 
pirobebi ar ganixileba xelSekrulebisagan gancalkevebul pirobebad, imis 
miuxedavad, rom SesaZlebelia standartuli pirobebi teqnikurad arsebob-
des xelSekrulebisagan gancalkevebulad (mag., SesaZlebelia mxareTa Soris 
xelSekruleba daidos zepiri formiT, magram, Tu SemTavazebels sakuTari 
sarewis farglebSi TvalsaCino adgilas gamokruli aqvs standartuli piro-
bebi, es pirobebi xelSekrulebis Semadgenel nawilad miiCneva da mxareTa So-
ris arsebuli samarTalurTierTobis momwesrigebel debulebebad ganixileba).

standartuli pirobebi aris winaswar Camoyalibebuli pirobebi. standartu-
li pirobebi yovelTvis aris winaswar Camoyalibebuli pirobebi, romlebsac Sem-
Tavazebeli ayalibebs xelSekrulebis dadebamde da maTi SeTavazeba xdeba yve-
la momxmareblisaTvis standartuli formiT da ar dgindeba individualurad.

standartuli pirobebi aris mravaljeradi gamoyenebisaTvis gamiznuli pi-
robebi. mravaljeradi gamoyenebisaTvis gamiznuloba gulisxmobs standartu-
li pirobebis araerTjerad xasiaTs, anu SemTavazeblis mier Camoyalibebuli 
pirobebi ar aris gamiznuli mxolod erT an ramdenime konkretul pirTan 
dasadebi xelSekrulebisaTvis da isini absoluturad yvela momxmareblisaT-
vis saerToa. es debuleba ar unda iqnes gagebuli ise, TiTqos, Tu SemTavaze-
belma Camoayaliba standartuli piroba, misi mravaljeradi gamoyeneba aris 
savaldebulo da sxva SemTxvevaSi ar SeiZleba piroba CavTvaloT standartu-
lad. aRniSnuli daTqma gulisxmobs ara pirobis mravaljeradad gamoyenebis 
valdebulebas, aramed mravaljeradi gamoyenebadobis SesaZleblobas, anu pi-
roba iseTi formiT unda iyos Camoyalibebuli, rom misi gamoyeneba SesaZle-
beli iyos araerTjeradad, nebismieri momxmareblis mimarT.

standartul pirobebs erTi mxare (SemTavazebeli) udgens meore mxares. stan-
dartuli pirobis kidev erT maxasiaTebel niSans warmoadgens is garemoeba, 
rom standartul pirobas SemTavazebeli udgens meore mxares, anu standartu-
li pirobis Sinaarsi formulirebuli da dadgenilia mxolod SemTavazeblis 
mier da samarTalurTierTobis monawile meore mxares ar aqvs SesaZlebloba 

bris #as-755-811-2011 gadawyvetileba.
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gavlena moaxdinos misi Sinaasis formulirebaze. swored am garemoebiT aris 
ganpirobebuli, rom 345-e muxlis Tanaxmad, standartuli pirobebis teqstis 
bundovanebisas misi ganmarteba xdeba meore mxaris sasargeblod.

standartuli pirobebiT unda moxdes kanoniT dadgenili normebisagan gan-
sxvavebuli an maTi Semvsebi wesebis dadgena. standartuli pirobebis kidev erT 
specifikur maxasiaTebel niSans warmoadgens is garemoeba, rom am pirobebiT 
unda moxdes kanoniT dadgenili normebisagan gansxvavebuli an maTi Semvsebi 
wesebis dadgena. am pirobaSi, ra Tqma unda, moiazreba kanonis dispoziciuri 
normebi da nebismieri standartuli piroba, romelic ewinaaRmdegeba kanonis 
imperatiul normas, aris baTili. aqve yuradReba unda mieqces im garemoeba-
sac, rom standartuli pirobebiT aucileblad unda moxdes kanoniT dadge-
nili normebisagan gansxvavebuli an maTi Semvsebi wesebis dadgena, anu stand-
artuli pirobebi unda aregulirebdes mxareTa Soris arsebul urTierTobas 
imisagan gansxvavebuli formiT, rogorc amas awesrigebs kanoni an Sesabamisi 
normis dazustebisaken unda iyos mimarTuli.

xelSekrulebis yvela is piroba, romelic SemuSavebulia winaswar, mra-
valjeradi gamyenebis mizniT da romelsac misi damdgeni warudgens xelSem-
kvrel mxares xelSekrulebis dadebisas, xolo meore mxares maTi gadaxedvis 
an sxvagvarad SeTanxmebis saSualeba ar aqvs, miiCneva xelSekrulebis stand-
artul pirobad. pirobebi, romlebic mxareTa molaprakebebis Sedegad Cndeba 
xelSekrulebaSi, xelSekrulebis standartul pirobebs ar miekuTvneba.

kanonmdebloba ar adgens specialur danawess imis Taobaze, Tu ra saxiT 
unda iyos norma Camoyalibebuli, rom igi standartul pirobad CaiTvalos. ar 
aqvs mniSvneloba es norma xelSekrulebaSi iqneba CarTuli, anu xelSekrulebis 
teqstSi iqneba asaxuli, Tu calke gancxadebis saxiT warmodgenili. amdenad, 
xelSekrulebis standartuli pirobis cnebis mTavari ganmsazRvreli faqtori 
aris is, rom pirobebs xelSekrulebis erTi mxare karnaxobdes meores. meo-
re mxares ki ar aqvs realuri SesaZlebloba Secvalos isini. arsebiTad, misi 
erTaderTi arCevania dados xelSekruleba an uari Tqvas masze370.

germaniis samoqalaqo kodeqsis Tanaxmad, xelSekrulebis standartuli pi-
robebi mxolod maSin iqceva xelSekrulebis Semadgenel nawilad, roca misi 
gamomyenebeli mxare naTlad miuTiTebs maTze xelSekrulebis gaformebisas. 
aseve, meore mxares unda hqondes realuri SesaZlebloba gaecnos xelSek-
rulebis standartul pirobebs da igi unda daeTanxmos mis gamoyenebas.371

ra mizans emsaxureba xelSekrulebis standartuli pirobebis arseboba 
da zogadad, ram ganapiroba maTi aseTi aqtualoba? bolo ramdenime aTeuli 
welia, rac xelSekrulebis standartuli pirobebis praqtikuli mniSvneloba 

370 Zerres, Principals of the German Law on Standard Terms of Contract. 
xelmisawvdomia: http://www.jurawelt.com/sunrise/media/mediafiles/14586/German_Standard_Terms_of_
Contract_Thomas_Zerres.pdf
371 germaniis samoqalaqo kodeqsi (BGB), &305, Targmani: WeWelaSvili, 2010, gv. 53.
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Zalian didia da SeiZleba iTqvas, rom, rac ufro win midis da viTardeba 
biznesi, miT ufro meti mniSvneloba da aqtualoba eniWeba xelSekrulebis 
standartul pirobebs. maTi mniSvneloba XX saukunis meore naxevridan dRi-
Ti dRe izrdeba, vinaidan samewarmeo organizaciebis saqmianobam cxovrebis 
TiTqmis yvela sferoSi SeaRwia. samewarmeo saqmianobis masStabebis gazrdas-
Tan erTad aucilebli gaxda standartuli xelSekrulebebis SemuSaveba bizne-
sorganizaciaTa gamarTuli muSaobisTvis. dResdReobiT mewarmeobis sferoSi 
TiToeul momxmarebelTn damoukidebeli molaparakebis warmoeba xSirad war-
moudgenelia.

XXI saukuneSi iSviaTia biznesi, romelic xelSekrulebis standartuli 
pirobebis arsebobis gareSe normalur da gamarTul saqmianobas SeZlebs.372 
garda amisa, xelSekrulebis standartuli pirobebi iseve, rogorc sxva samar-
Tlebrivi meqanizmebi, kanonmdeblobaSi arsebuli xarvezebis Sevsebis saSu-
alebas iZleva, rac mis mniSvnelobasa da sargeblianobas usvams xazs.373

aqve unda aRiniSnos standartuli pirobebis uaryofiTi mxareebic. ro-
gorc ukve aRiniSna, standartul pirobebs biznesi adgens momxmarebelTaTvis. 
Sesabamisad, arsebobs safrTxe imisa, rom pirobebis damdgeni mxare ecdeba 
mTeli riski xelSekrulebis meore mxareze gadaitanos.374

standartuli xelSekruleba warmodgenilia imgvarad, rom xelSekrulbis 
meore mxares saSualeba ar aqvs Secvalos misi pirobebi. igi an unda daeTanx-
mos mocemul pirobebs, an saerTod uari unda Tqvas xelSekrulebaze (e.w. “Take 
it or leave it“ principi). savaraudoa, rom mxare, xSir SemTxvevaSi, iZulebuli 
iqneba xeli moaweros xelSekrulebas. Sesabamisad, xelSekrulba misi guldas-
miT gaanalizebis gareSe Seva ZalaSi.375 amdenad, cxadia, rom kanonmdeblobam 
Yunda uzrunvelyos kabaluri pirobebisagan susti mxaris dacva. standar-
tuli pirobebis sakanonmdeblo regulirebac swored am mizans emsaxureba. 
amitom germanuli kanonmdebloba adgens, rom standartuli piroba, romelic 
arRvevs samarTlianobisa da Sesabamisobis principebs, ewinaaRmdegeba kanon-
mdeblobas da igi baTilad unda CaiTvalos.376 saqarTvelos samoqalaqo kod-

372 Zerres, Principals of the German Law on Standard Terms of Contract. 
xelmisawvdomia: http://www.jurawelt.com/sunrise/media/mediafiles/14586/German_Standard_Terms_of_
Contract_Thomas_Zerres.pdf
373 Zerres, Principals of the German Law on Standard Terms of Contract. 
xelmisawvdomia: http://www.jurawelt.com/sunrise/media/mediafiles/14586/German_Standard_Terms_of_
Contract_Thomas_Zerres.pdf
374 Zerres, Principals of the German Law on Standard Terms of Contract. 
xelmisawvdomia:: http://www.jurawelt.com/sunrise/media/mediafiles/14586/German_Standard_Terms_of_
Contract_Thomas_Zerres.pdf
375 Zerres, Principals of the German Law on Standard Terms of Contract. 
xelmisawvdomia: http://www.jurawelt.com/sunrise/media/mediafiles/14586/German_Standard_Terms_of_
Contract_Thomas_Zerres.pdf
376 Zerres, Principals of the German Law on Standard Terms of Contract. 
xelmisawvdomia: http://www.jurawelt.com/sunrise/media/mediafiles/14586/German_Standard_Terms_of_
Contract_Thomas_Zerres.pdf
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eqsic imaves imeorebs. samoqalaqo kodeqsis Tanaxmad, standartuli piroba 
ver gadaiqceva xelSekrulebis Semadgenel nawilad, Tu igi ar pasuxobs ze-
moT miTiTebul principebs. 347-e muxli ki adgens im SemTxvevebs, rodesac 
xelSekrulebis standartuli pirobebi baTilia. muxlis mizania uzrunvelyos 
stadartuli pirobebis samarTlianoba da Sesabamisoba kanonTan. amasTan, 345-e 
muxlis Tanaxmad, xelSekrulebis uCveulo piroba momxmareblis sasargeblod 
unda ganimartos.

2. xelSekrulebis standartuli pirobebis gamoyenebis farglebi

rodis aris xelSekrulebis standartuli pirobebis gamoyeneba SesaZlebe-
li? 342-e muxlis Tanaxmad, stadartul pirobebs xelSekrulebis erTi mxare 
(SemTavazebeli) udgens meore mxares. cxadia, erTi mxare samewarmeo saqmiano-
bis ganmaxorcielbel pirs warmodgens. vin SeiZleba iyos meore mxare? mxlod 
fizikuri piri Tu kompaniac, romelic erT SemTxvevaSi standartul pirobebs 
Tavad awesebs, amjerad ki Tavad aRmoCnda momxmareblis rolSi?

magaliTi:
teqnikis maRaziaTa didi qseli sawarmos mravalricxovan momxmarebels 

xelSekrulebis standartuli pirobebis gamoyenebiT emsaxureba. sawarmom 
sesxis asaRebad banks mimarTa. aRmoCnda, rom sesxis standartuli xelSek-
rulebis erT-erTi piroba aSkarad usamarTloa msesxeblis mimarT. maRaziaTa 
qselis direqtorma Semdegi kiTxviT mimarTa iurists: aqvs Tu ara saSualeba 
sawarmos sasamarTloSi moiTxovos sakuTari interesebis dacva saqarTvelos 
samoqalaqo kodeqsis im normebze miTiTebiT, romlebic xelSekrulebis stad-
artul pirobebs awesrigebs? teqnikis maRaziaTa qselis iurists miaCnia, rom 
maRazias amis ufleba aqvs da urCevs kompaniis direqtors daiwyos sasamarT-
lo dava bankis winaaRmdeg. Tqven rom iyoT dasaxelebul maRaziaTa qselis 
iuristi, kompaniis direqtors ra rCevas miscemdiT?

Tavis mxriv, banki amtkicebs, rom mocemul SemTxvevaSi teqnikis maRaz-
ias mouwevs sxva gzebi eZebos sakuTari interesebis dasacavad, vinaidan igi 
ver SeZlebs isargeblos samoqalaqo kodeqsis im normebiT, romlebic xelSek-
rulebis standartuli pirobebis Sesaxeb danawesebs adgens. bankis iuristis 
mosazrebiT, marTalia, samoqalqo kodeqsi amaze pirdapir ar miuTiTebs, ma-
gram unda iTqvas, rom es normebi emsaxureba momxmarebelTa dacvas, im pirTa 
dacvas, romlebic ar ewevian biznes saqmianobas da romlebsac ar aqvT saSule-
ba detalurad gaecnon da gaacnobieron xelSekrulebis porobebis danawe-
sebi. mocemul SemTxvevaSi ki teqnikis maRazia warmodgens samewarmeo iurid-
iul pirs, romelsac aqvs saSualeba _, Tundac iuristis daxmarebiT gaecnos 
xelSekrulebas da amis Semdeg moaweros xeli mas. Tu kompania windauxedavad 
iqceva da gacnobis gareSe awers xels kontraqts, am windauxedaobis risks 
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swored is atarebs. miiCneva, rom iuridiul pirebs aqvT saTanado codna da 
gamocdileba imisaTvis, rom molaparakebebi efeqturad awarmoon da ise da-
don xelSekruleba. Sesabamisad, maT ar esaWiroebaT dacvis igive standarti, 
rac Cveulebriv momxmareblebs sWirdebaT. 

kiTxvebi:
 � Tqveni azriT, ramdenad myarad asabuTebs iuristi bankis pozicias da 

aqvs Tu ara mis msjelobas samarTlebrivi safuZvlebi? pasuxi daasabu-
TeT.

SeniSvna: sasurvelia, zemoT dasmul kiTxvaze pasuxi gaeces winamdebare 
Tavis srulad gacnobis Semdeg.

3. xelSekrulebis standartuli pirobebis namdvilobis winapirobebi

imisaTvis, rom xelSekrulebis standartuli piroba gaxdes xelSekrulebis 
Semadgeneli nawili, saWiroa standartuli pirobis damdgeni mxaris mier ram-
denime winapiroba iyos dakmayofilebuli.

343 I b muxlis Sesabamisad, standartuli pirobis damdgenma mxarem unda 
gaakeTos miTiTeba xelSekrulebis standartul pirobaze ise, rom meore mx-
ares hqondes SesaZlebloba gaecnos mas. magaliTad, Tu xelSekrulebis stan-
dartuli piroba miTiTebulia dokumentis meore mxares, maSin amis Sesaxeb 
SesamCnevi miniSneba unda iyos pirvel gverdze ise, rom meore mxares hqondes 
realuri SesaZlebloba SeamCnios igi da Sesabamisad, gaecnos kidec.377 bundo-
vani an/da arasrulyofili piroba ar akmayofilebs kanonmdeblis moTxovnas 
standartuli pirobis xelSekrulebis Semadgenel nawilad gadaqcevisaTvis, 
vinaidan moxmarebeli gafrTxilebuli unda iyos xelSekrulebis standartu-
li pirobebis Sesaxeb xelSekrulebis gaformebamde an misi gaformebis mo-
mentSi. amasTan, sruli informirebulobis safuZvelze momxmarebeli xelSek-
rulebis standartul pirobas unda daeTanxmos.378

344-e muxlis Tanaxmad, standartuli pirobebis iseTi debulebebi, rom-
lebic imdenad uCveuloa, rom meore mxares ar SeeZlo maTi gaTvaliswineba, 
xelSekrulebis Semadgenel nawilad ar iqceva. imaves adgens germaniis samoqa-
laqo kodeqsic, romlis Tanaxmadac, Tundac standatuli piroba akmayofileb-

377 Zerres, Principals of the German Law on Standard Terms of Contract. 
xelmisawvdomia: http://www.jurawelt.com/sunrise/media/mediafiles/14586/German_Standard_Terms_of_
Contract_Thomas_Zerres.pdfhttp://www.jurawelt.com/sunrise/media/mediafiles/14586/German_Standard_
Terms_of_Contract_Thomas_Zerres.pdf
378 Zerres, Principals of the German Law on Standard Terms of Contract. 
xelmisawvdomia: http://www.jurawelt.com/sunrise/media/mediafiles/14586/German_Standard_Terms_of_
Contract_Thomas_Zerres.pdfhttp://www.jurawelt.com/sunrise/media/mediafiles/14586/German_Standard_
Terms_of_Contract_Thomas_Zerres.pdf
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des kanonmdeblis moTxovnebs, igi ver gadaiqceva xelSekrulebis Semadgenel 
nawilad, Tu meore mxarisaTvis aseTi pirobebis arseboba moulodneli iyo.379

zemoaRniSnuli msjelobis Semdeg Cndeba logikuri kiTxva: ra SeiZleba 
CaiTvalos xelSekrulebis standartuli pirobis uCveulo da moulodnel 
debulebad? mocemul kiTxvaze calsaxa pasuxi ar arsebobs da arc SeiZleba 
arsebobdes, vinaidan SeuZlebelia yvela SesaZlo garemoebis winaswar sakanon-
mdeblo doneze mowesrigeba. rogorc profesori lado Wanturia aRniSnavs, 
sakiTxi wydeba imis mixedviT, gaiTvaliswinebda Tu ara Cveulebriv saSua-
lo donis momxmarebeli msgavsi pirobis arsebobas xelSekrulebaSi. amasTan, 
standartuli pirobis debuleba uCveulo unda iyos swored im tipis xelSek-
rulebisaTvis, romelic mxareebs Soris ideba.380

zemoaRniSnuli msjeloba 344-e muxlis danawesidan momdinareobs. unda 
iTqvas, rom davis arsebobisas sasamarTlos individualuri midgomis safuZ-
velze mouwevs gadawyvetilebis miReba _ konkretuli gansaxilveli saqmidan 
gamomdinare, standartuli xelSekrulebis debuleba uCveuloa Tu ara da 
SeeZlo Tu ara saSualo donis momxmarebels aseTi pirobebis arsebobis gaT-
valiswineba. cxadia, sasamarTlos mouwevs imis dadgena, Tu vin miiCneva sa-
Sualo donis momxmareblad da uCveuloa Tu ara standartuli pirobis de-
buleba konkretulad im xelSekrulebidan gamomdinare, romelic mxareebs 
Soris daido. 

xelSekrulebis im pirobebs, romlebic uSualod mxareTa Soris aris Se-
Tanxmebuli, upiratesoba eniWeba standartul pirobebTan SedarebiT, anu 
standartuli piroba, Tu ewinaaRmdegeba mxareTa Soris uSualod SeTanx-
mebul pirobas, moqmedebs uSualod SeTanxmebuli piroba. kompaniebi (mag., 
bankebi) xSirad iTxoven momxmarebelisgan xelSekrulebis yvela gverdze xe-
lis moweras, raTa xelSekrulebis standartuli pirobis gasaCivrebis Sem-
TxvevaSi pozicia gaimyaron. calsaxad unda iTqvas, xelSekrulebis yvela 
gverdze xelis mowera ar gulisxmobs imas, rom yvela piroba detalurad aris 
SeaTanxmebuli mxareTa Soris.

Tu zemoT miTiTebuli moTxovnebi daculi ar aris, xelSekrulbis stand-
artuli piroba ver iqneba namdvili da igi xelSekrulebis Semadgenel nawilad 
ver iqceva, anu standartuli pirobis damdgen mxares ar eqneba SesaZlebloba 
miuTiTos am pirobaze da is urTierToba, romelic unda mowesrigebuliyo 
standartuli pirobiT, mowesrigdeba moqmedi kanonmdeblobiT.

xelSekrulebis standartuli pirobis baTiloba ar iwvevs mTliani xel-
Skrulebis baTilobas, Tuki gabaTilebuli nawili imdenad mniSvnelovani 
ar aris, rom xelSekrulebis Sesrulebam azri dakarga. am garemoebas didi 
praqtikuli mniSvneloba aqvs. igi standartuli pirobebis damdgen mxareze 

379 germaniis samoqalaqo kodeqsi (BGB), &305, Targmani: WeWelaSvili, gamomcemloba si-
esta, Tb., 2010, gv. 53.
380 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 344-e muxli, gv. 190.
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erTgvari zemoqmedebis saSulebaa. Zalian mkacri standartuli pirobebis 
dadgenis SemTxvevaSi arsebobs imis riski, rom aseTi pirobebi baTilad iqnes 
miCneuli. maTi damdgeni mxare ki valdebuli iqneba Seasrulos xelSekrulebis 
sxva muxlebiT gaTvaliswinebuli valdebulebebi.381

4. xelSekrulebis standartuli pirobebis gadaqceva xelSekrulebis 
Semadgenel nawilad

 343-e muxlis Tanaxmad, xelSekrulebis standartuli pirobebi mxolod 
maSin iqceva maT SemTavazebelsa da xelSekrulebis meore mxares Soris dade-
buli xelSekrulebis Semadgenel nawilad, roca:

1. SemTavazebeli xelSekrulebis dadebis adgilas TvalsaCino warweras 
gaakeTebs da miuTiTebs am pirobebze;

2. xelSekrulebis meore mxares SesaZlebloba aqvs gaecnos am pirobebis 
Sinaarss da Tu Tanaxmaa, miiRos es pirobebi.

aRniSnuli normis mowesrigebis mizans warmoadgens imis dadgena, Tu rodis 
unda CaiTvalos standartuli piroba xelSekrulebis Semadgenel nawilad. 
xelSekrulebis Semadgenel nawilad standartuli pirobis gadaqceva aris am 
pirobis legitimaciis aucilebeli winapiroba, anu im SemTxvevaSi, Tu dar-
Rveulia 343 I muxlis dadgenili moTxovnebi, standartuli pirobebi xelSek-
rulebis Semadgenel nawilad ar miiCneva da isini mxedvelobaSi ar miiReba.

standartuli pirobis xelSekrulebis Semadgenel nawilad gadaqcevas, 
garda standartuli pirobebis namdvilobisaTvis dadgenili zogadi winapi-
robebisa382, aqvs ori specialuri winapirobac: 

1. SemTavazebelma unda gaakeTos xelSekrulebis dadebis adgilas Tval-
saCino warwera;

2. mxares SesaZlebloba unda hqondes gaecnos am pirobebis Sinaarss. 
aRniSnuli ori winapirobac kumulaciur winapirobebs warmoadgens da 

romelime maTganis darRvevis SemTxvevaSi standartuli piroba ar iqceva 
xelSekrulebis Semadgenel nawilad da iuridiuli mniSvnelobis mqone Sede-
gebs ar warmoSobs.

343 II muxlis standartuli pirobis xelSekrulebis Semadgenel nawilad 
gadaqcevisaTvis mewarme subieqtebisaTvis adgens specialur regulirebas da 
standartuli pirobis xelSekrulebis Semadgenel nawilad gadaqcevas ukav-
Sirebs saqmian urTierTobebSi aucilebeli gulisxmierebis gamoCenis valde-
bulebas. sxva sityvebiT rom vTqvaT, Tu standartuli pirobebis SemTavaze-

381 Zerres, Principals of the German Law on Standard Terms of Contract. 
xelmisawvdomia: http://www.jurawelt.com/sunrise/media/mediafiles/14586/German_Standard_Terms_of_
Contract_Thomas_Zerres.pdfhttp://www.jurawelt.com/sunrise/media/mediafiles/14586/German_Standard_
Terms_of_Contract_Thomas_Zerres.pdf
382 ix. qveTavi III.3.
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beli piris kontrahenti mxare aris mewarme subieqti, mas ekisreba aramewarme 
pirTan SedarebiT ufro maRali pasuxismgebloba, rac gamoixateba saqmiani 
urTierTobebisaTvis damaxasiaTebel aucilebel gulisxmierebaSi. es ki imas 
niSnavs, rom igi valdebulia Cveulebriv momxmarebelTan SedarebiT maRali 
pasuxismgeblobiT moekidos xelSekrulebis Sinaarss.

xelSekrulebis Semadgenel nawilad, 344-e muxlis Tanaxmad, ver iqceva iseTi 
debulebebi, romlebic formis mixedviT imdenad uCveuloa, rom meore mxares 
ar SeeZlo maTi gaTvaliswineba. am SemTxvevaSi saubaria iseTi tipis debule-
bebze, romlebic ar SeiZleba gaTvaliswinebuli iyos standartuli momxmare-
blis mier da romelic samoqalaqo brunvaSi ar aris masobrivad miRebuli.

magaliTi:
a. romelsac surs sesxis aReba, midis bankSi da aformebs sakredito 

xelSekrulebas, romlis Tanaxmadac a. valdebulia daabrunos sesxi grafikiT 
dadgenili Tanxis yovelTviurad gadaxdis gziT. xelSekruleba iTvaliswinebs 
Semdegs: 

_ Tu msesxebeli ver SeZlebs sesxis dabrunebas da dafarvis grafiks daar-
Rvevs zedized orjer, maSin igi valdebulia imuSaos bankis sakuTrebaSi ar-
sebul avtosadgomze da miRebuli SemosvliT (xelfasi) dafaros arsebuli 
davalianeba. mas ufleba ar aqvs uari Tqvas bankis mimarT arsebuli daval-
ianebis dafarvis am wesze. 

miTiTebuli debuleba imdenad uCveuloa, rom igi ar SeiZleba winas-
war gaTvaliswinebul iqnes saSualo donis momxmareblis mier. Sesabamisad, 
sakredito xelSekrulebis es debuleba xelSekrulebis Semadgenel nawilad 
ver iqceva.

5. xelSekrulebis standartuli pirobebis baTiloba

a. ndobisa da keTilsindisierebis principebis sawinaaRmdego pirobaTa baTi-
loba 

346-e muxlis Tanaxmad, baTilia xelSekrulebaTa standartuli piroba, 
miuxedavad xelSekrulebaSi misi CarTvisa, Tu igi ndobisa da keTilsindis-
ierebis principebis sawinaaRmdegoa da sazianoa xelSekrulebis meore mxari-
saTvis. amasTan, mxedvelobaSi unda iqnes miRebuli is garemoebebi, romelTa 
arsebobisas iqna es pirobebi xelSekrulebaSi Setanili, mxareTa ormxrivi 
interesebi da sxva.

am muxliT dadgenili mowesrigeba vrceldeba samoqalaqo-samarTlebrivi 
urTierTobis monawile yvela subieqtze _ rogorc fizikur, ise iuridiul 
pirebze, imis miuxedavad, misdeven Tu ara isini samewarmeo saqmianobas. es 
garemoeba mniSvnelovania, radgan 347-e da 348-e muxlebiT gansazRvruli ba-
Tilobis safuZvlebi vrceldeba mxolod im fizikur pirebze, romlebic ar 
misdeven samewarmeo saqmianobas, anu 346-e muxliT gaTvaliswinebuli mow-
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esrigeba warmoadgens standartuli pirobebis baTilobis momwesrigebel 
erTaderT normas, romelic kerZosamarTlebrivi urTierTobis monawile yve-
la subieqtisaTvis universaluria.

346-e muxliT aqcenti gakeTebulia ndobisa da keTilsindisierebis princi-
pebze, romlebic zogadad, samoqalaqo brunvisaTvis da kerZod, kerZo- samar-
Tlebrivi urTierTobebisaTvis damaxasiaTebel keTilsindisierebis prezum-
fcias gulisxmobs, anu valdebulebiT-samarTlebrivi urTierTobis monawile 
mxarisaTvis misi kontrahenti mxaris keTilsindisierebis varaudi arsebobs. 
xelSekrulebis standartuli pirobebis TvalsazrisiT am principebze aqcen-
tis gakeTeba ganpirobebulia rogorc zogadi principebis safuZvelze, ise 
Tavad standartuli pirobebis specifikiT, vinaidan, rogorc zemoT aRvniS-
neT, standartul pirobebs SemTavazebeli adgens da momxmarebels naklebad 
aqvs SesaZlebloba, gavlena moaxdinos am pirobebis Sinaarsze, anu gansaxilve-
li norma warmoadgens rogorc prevenciuli, ise damcavi xasiaTis normas, 
romliTac, erTi mxriv, SemTavazeblis mxridan arakeTilsindisierebisa da 
ndobis borotad gamoyenebis prevencia xdeba da meore mxriv, keTilsindis-
ieri momxmareblis kanonieri interesis dacva xorcieldeba. aseTi pirobebis 
baTilad cnobisaTvis aucilebelia, rom es pirobebi saziano iyos momxmare-
blisaTvis, winaaRmdeg SemTxvevaSi pirobis baTilobis Sesaxeb moTxovna ar 
iqneba dakmayofilebuli.

b. xelSekrulebis standartuli pirobebis baTilobis safuZvlebi
347-e muxli gansazRvravs xelSekrulebis standartuli pirobebis baTi-

lobis safuZvlebs. xazgasmiT unda aRiniSnos is garemoeba, rom am muxlis 
mowesrigeba vrceldeba mxolod im fizikur pirebze (momxmarebelze), romle-
bic samewarmeo saqmianobas ar ewevian.

 347-e muxlis Tanaxmad, baTilad miiCneva Semdegi standartuli pirobebi:
a. debuleba, romliTac SemTavazebeli awesebs SeTavazebuli winadadebis 

miRebis an uaryofis, anda ama Tu im samuSaos Sesrulebis Seusabamod xan-
grZliv an aSkarad mcire vadebs (winadadebis miRebisa da Sesrulebis vadebi);

aq saubaria SemTavazeblis mier dadgenil vadebze da normis moqmedeba 
vrceldeba mxolod SeTavazebuli winadadebis miRebis, uaryofis, samuSaos 
Sesrulebis Seusabamod xangrZliv an aSkarad mcire vadebze. sxva sakiTxebze, 
garda CamoTvlilisa, es muxli ar vrceldeba. winadadebis miRebisa da samuS-
aos Sesrulebis Seusabamod xangrZlivi vada umetes SemTxvevaSi moiazrebs 
Tavad SemTavazeblis mier sakuTari TavisaTvis dadgenil xangrZliv vadas, 
romelic ar aris gonivruli mxareTa Soris arsebuli samarTalurTierTo-
bis Sinaarsis gaTvaliswinebiT, xolo aSkarad mcire vadebi ki umetes SemTx-
vevaSi gulisxmobs xelSekrulebis monawile meore mxaris SezRudvas vadebSi 
im formiT, rom aSkaraa vadebis usafuZvlod SemWidroeba da SeuZlebelia an 
arsebiTad rTulia mis mier Sesabamisi gadawyvetilebis miReba an moqmedebis 
Sesruleba.
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b. debuleba, romliTac SemTavazebeli awesebs misive valdebulebaTa 
Sesasruleblad kanoniT dadgenili normebisagan gansxvavebul, Seusabamod 
xangrZliv an arasakmarisad gansazRvrul vadebs (vadebi valdebulebis dar-
Rvevisas); 

baTilobis es safuZveli dakavSirebulia SemTavazeblis kanoniT dadge-
nili normebisagan gansxvavebul regulirebaze vadebis TvalsazrisiT. `Seu-
sabamod xangrZliv~ vadaSi moiazreba vada, romelic aris xelovnurad gaz-
rdili da ar aris aucilebeli Sesabamisi valdebulebis SesrulebisaTvis. 
`arasakmarisad gansazRvrul~ vadaSi moiazreba xelSekrulebis standartuli 
pirobis ganusazRvreloba, anu teqstis iseTi formulireba, romliTac Seu-
Zlebelia calsaxad imis dadgena, Tu rogor unda ganisazRvros Sesabamisi 
vada valdebulebis SesrulebisaTvis. aqve xazi unda gaesvas im garemoebas, 
rom am punqtis mowesrigeba vrceldeba xelSekrulebis im standartul piro-
bebze, romlebic adgens mxareTa ufleba-movaleobebs romelime maTganis mier 
xelSekrulebiT nakisri valdebulebis darRvevis SemTxvevaSi.

g. debuleba, romelic SemTavazebels uflebas aZlevs gaumarTleblad da 
xelSekrulebaSi miTiTebuli safuZvlis gareSe uari Tqvas valdebulebis Ses-
rulebaze (xelSekrulebaze uaris Tqmis piroba);

d. debuleba, romelic SemTavazebels uflebas aZlevs Secvalos Sepirebu-
li samuSao an gadauxvios mas, Tu amis Sesaxeb SeTanxmeba miuRebelia xelSek-
rulebis meore mxarisaTvis (cvlilebis Setanis piroba);

e. debuleba, romelic SemTavazebels uflebas aZlevs xelSekrulebis 
meore mxares mosTxovos gaweuli xarjebis Seusabamod maRali anazRaureba 
(gaweuli xarjebis Seusabamod maRali anazRaureba). 

 
g. xelSekrulebis standartuli pirobebis baTilobis sxva safuZvlebi383

xelSekrulebis standartuli pirobebi, romlebsac SemTavazebeli iyenebs 
im fizikuri pirebis mimarT, romlebic ar misdeven samewarmeo saqmianobas, 
agreTve miiCneva baTilad:

a. debuleba, romelic iTvaliswinebs fasis momatebas gaumarTleblad 
mokle vadebSi (fasebis moklevadiani momateba);

b. debuleba, romliTac izRudeba an gamoiricxeba:
Sesrulebaze uaris ufleba, romelic xelSekrulebis mxares am kanonis 

Tanaxmad aqvs;
xelSekrulebis mxaris ufleba, uari Tqvas Sesrulebaze, vidre meore mx-

ares ar Seusrulebia dakisrebuli valdebuleba (Sesrulebaze uaris Tqmis 
ufleba);

g. debuleba, romliTac xelSekrulebis mxares erTmeva ufleba gaqvi-
Tos udavo an sasamarTlo gadawyvetilebiT dadgenili moTxovna (urTi-erT-
moTxovnaTa CaTvlis akrZalva);

d. debuleba, romliTac SemTavazebeli Tavisufldeba kanoniT gaTval-

383 Ssk-is 348-e muxli.
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iswinebuli im movaleobisagan, rom xelSekrulebis mxare gaafrTxilos an 
dauniSnos mas vada valdebulebis Sesasruleblad (gafrTxileba valdeb-
ulebis Sesrulebis Sesaxeb; vadis daniSvna);

e. SeTanxmeba zianis odenobaze meti Tanxis moTxovnis Sesaxeb (zianis anaz-
Raurebis gadametebuli moTxovna);

v. debuleba, romelic gamoricxavs an zRudavs pasuxismgeblobas im zian-
isaTvis, romelic gamowveulia SemTavazeblis an misi warmomadgenlis mier 
uxeSi gaufrTxileblobiT valdebulebis darRvevis gamo (pasuxismgebloba 
gaufrTxileblobis gamo);

z. debuleba, romliTac SemTavazeblis mier ZiriTadi valdebulebis dar-
Rvevisas:

xelSekrulebis meore mxares erTmeva an ezRudeba ufleba, uari Tqvas 
xelSekrulebaze;

xelSekrulebis meore mxares erTmeva an ̀ v~ qvepunqtis sawinaaRmdegod ez-
Rudeba xelSekrulebis SeusruleblobisaTvis zianis anazRaurebis moTxov-
nis ufleba (ZiriTadi valdebulebis Sesrulebis darRveva);

T. debuleba, romelic SemTavazeblis mier valdebulebis nawilobriv 
Sesrulebis SemTxvevebSi, xelSekrulebis meore mxares arTmevs uflebas, 
moiTxovos zianis anazRaureba mTliani xelSekrulebis SeusruleblobisaTvis 
an uari Tqvas xelSekrulebaze, Tuki mas daekarga interesi nawilobrivi Ses-
rulebisadmi (interesis dakargva valdebulebis nawilobriv Sesrulebisas);

i. debulebebi, romlebic, kanoniT gaTvaliswinebuli wesebisagan gansx-
vavebiT, zRudavs axalwarmoebuli saqonlis miwodebisa da samuSaoebis Ses-
rulebisas SemTavazeblis pasuxismgeblobas nivTis naklis gamo.

IV. mesame pirTa sasargeblod dadebuli xelSekruleba

1. mesame pirebi, rogorc samoqalaqo samarTalurTierTobis subieqtebi

mesame pirTa sasargeblod dadebuli xelSekrulebis SemTxvevaSi, mesame 
pirebi samoqalaqo-samarTlebriv urTierTobebSi CarTulni arian maTi nebis 
gamovlenis gareSe. zogjer isini informaciasac ki ar floben imis Sesaxeb, 
rom maT sasargeblod dadebul iqna xelSekruleba. raime Sezrudvas imas-
Tan dakavSirebiT, Tu vin SeiZleba iyos mesame piri, saqarTvelos samoqa-
laqo kodeqsi ar icnobs.  mesame piri SeiZleba iyos nebismieri fizikuri an 
iuridiuli piri. fizikuri piris SemTxvevaSi araa aucilebeli, rom es piri 
qmedunariani iyos.384

384 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 349-e muxli, gv. 214.
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2. mesame pirTa sasargeblod dadebuli xelSekrulebis cneba

saqarTvelos samoqalaqo kodeqsi mesame piris sasargeblod xelSekrulebis 
dadebis SesaZleblobas iTvaliswinebs (349). debulebis Tanaxmad, mesame piris 
sasargeblod dadebuli xelSekulebis Sesruleba SeiZleba moiTxovos ro-
gorc kreditorma, aseve mesame pirmac, Tumca imisaTvis, rom mesame pirma 
xelSekrulebiT gaTvaliswinebuli moTxovnis realizeba SeZlos, saWiroa 
garkveuli winapirobebis arseboba. kerZod, xelSekrulebaSi unda mieTiTos 
is, rom moTxovnis ufleba aqvs mesame pirs, anu pirs, vinc xelSekrulebis mx-
ares ar warmoadgens. amasTan, mesame piris damoukidebeli moTxovnis ufleba 
SeiZleba ar iyos miTiTebuli xelSekrulebaSi, magram valdebulebis Sinaar-
sidan gamomdinareobdes. mesame piris sasargeblod dadebuli xelSekrulebis 
normebi Cveulebrivi saxelSekrulebo urTierTobisagan gansxvavebul wess 
adgens. xelSekrulebiT, tradiciulad, mxolod xelSemkvrel mxareebs war-
moeSobaT uflebebi da valdebulebebi.385 am pricnips „Privity of Contract“386 

princips uwodeben da igi mniSvnelovan rols TamaSobs kerZosamarT-
lebriv urTierTobebSi, vinaidan nebisemieri kerZosamarTlebrivi xasiaTis 
kontraqtis gaformeba swored am principis dacviT xdeba. iuridiul doqtri-
naSi aRiarebuli ganmartebis Tanaxmad „Privity of Contract“ principi aRniSnavs 
imas, rom mxolod xelSemkvrel mxareebs warmoeSobaT erTmaneTis mimarT 
uflebebi da movaleobebi. aseve, mxolod maT aqvT ufleba wauyenon meore 
mxares xelSekrulebidan gamomdinare pretenzia da waradginon sarCeli. ara-
vinaa uflebamosili isargeblos imave an msgavsi uflebebiT, rac mxareeebs 
aqvT387. swored amitom mesame pirTa sasargeblod dadebuli xelSekruleba am 
principidan gamonakliss warmoadgens. 

imis gaTvaliswinebiT, Tu ra uflebebi da valdebulebebi warmoeSobaT 
mesame pirebs, mesame pirTa sasargeblod dadebuli xelSekrulebebi or jgu-
fad SeiZleba daiyos:

xelSekrulebebi mesame pirTa damoukidebeli moTxovniT;
xelSekrulebebi mesame pirTa damoukidebeli moTxovnis gareSe.
mesame piri damoukidebeli moTxovnis uflebiT aris piri, romlesac Seu-

Zlia uSualod TviTon ganaxarcielos xelSekrulebiT gaTvaliswinebuli 
uflebebis dacva: aRZras sarCeli, moiTxovos xelSekrulebis keTilsindis-
ieri da jerovani Sesruleba da aS.. mesame pirs damoukidebeli moTxovnis 
gareSe ar aqvs ufleba, damoukideblad wamayenos zemoaRniSnuli moTxovnebi. 
marTalia, xelSekrulebis Sesrulebis Sedegad igi sargebels iRebs, magram 
Sesrulebis moTxovnis ufleba mxolod xelSekrulebis mxares ekuTvnis.

yvelaze gavrcelebuli xelSekruleba, romelic mesame pirs damoukide-

385 Clarkson/Miller/Cross, Business Law, Text and Cases, Twelfth Edition, 2012, 304.
386 iqve. 
387 http://www.wisegeek.com/what-is-privity-of-contract.htm; 
ganmarteba ix. aseve: http://www.businessdictionary.com/definition/privity-of-contract.html 
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blad xelSekrulebis moTxovnis uflebas aniWebs, aris dazRvevis xelSek-
ruleba. magaliTad, roca sawarmo axorcielebs TanamSromelTa dazRvevas, 
dazRveul TanamSromels ufleba aqvs damoukideblad wauyenos sadazRvevo 
kompanias xelSekrulebidan gamomdinare moTxovnebi.388

Tu axalgazrda mamakaci yvavilebis maRazias ukveTavs yvavilebs Tavi-
si rCeulisaTvis, maRazia ki kisrulobs valdebulebas gadasces yvavilebi 
damkveTis rCeuls, SeTanxmebul drosa da adgilze maTi mitaniT da maRazia 
daarRvevs pirobas, moTxovnis ufleba warmoeSoba yvavilebis damkveTs da ara 
mis mimRebs, e.i. pirs, romlis sasargeblodac dadebul iqna xelSekruleba.

3. mesame pirTa sasargeblod dadebuli xelSekrulebis namdvilobis 
winapirobebi

mesame pirTa sasargeblod dadebuli xelSekruleba unda akmayofileb-
des zogad winapirobebs, romlebic dadgenilia garigebis namdvilobisaTvis. 
aRniSnul saxelSekrulebo urTierTobas axasiaTebs Taviseburebac _ xelSek-
rulebis mizans mesame piris mier sargeblis miReba warmoadgens. xelSek-
rulebis namdvilobisTvis mesame piris Tanxmoba ar aris aucilebeli. im Sem-
TxvevaSi, rodesac mesame piri uars acxadebs sargeblis miRebaze, mesame piris 
sasargeblod xelSekrulebaSi daTqmis damdgeni mxare inarCunebs movalisagan 
Sesrulebis moTxovnis uflebas im SemTxvevaSi, Tu Tavad valdebulebis arsi-
dan sxva ram ar gamomdinareobs.

4. mesame piris uari xelSekrulebiT SeZenil uflebaze.

Cveulebriv, uari xelSekrulebaze iwvevs Sesabamis negatiur samarT-
lebriv Sedegebs uaris ganmcxadebeli pirisaTvis. garda im SemTxvevebisa, 
roca arsebobs valdebulebis Sesrulebaze uaris Tqmis pativsadebi mizezi 
(mag., fors-maJoruli garemoeba). mesame piri, romlis sasargeblodac dai-
do xelSekruleba, uflebamosilia uari ganacxados xelSekrulebiT SeZenil 
uflebaze ise, rom ar dadges misi pasuxismgeblobis sakiTxi. mesame piris mier 
valdebulebis Sesrulebaze uaris Tqmis savaldebulo winapirobebs moqmedi 
kanonmdebloba ar iTvaliswinebs, ufro metic, mesame piri ar aris valde-
buli daasabuTos sakuTari uari. am SemTxvevaSi xelSekrulebis monawile arc 

388 swored dasaxelebuli tipis sadazRvevo xelSekrulebas exeba saqarTvelos uzenaesi 
sasamarTlos qvemoT moyvanili gadawyvetileba (ix. Tavi V.2). mocemuli gadawyvetilebis 
gacnoba daexmareba mkiTxvels naTeli warmodgena Seiqmnas mesame piris sasargeblod 
dadebul xelSekrulebaze, kerZod, gadawyvetilebaSi asaxulia mesame piris sasargeblod 
dadebuli sadazRvevo xelSekrulebis tipuri magaliTi.
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erTi subieqti ar zaraldeba. mesame piris uflebaze daTqmis ganmaxorciele-
beli piri Sesrulebis moTxovnis uflebas inarCunebs. moTxovnis ufleba aqvs 
xelSekrulebis meore mxaresac

kiTxvebi: 
 � daasaxeleT mesame pirTa sasargeblod dadebuli xelSekrulebis sax-

eebi? ra gansxvavebaa maT Soris? 

magaliTi:
Tu a megobar b-sTvis SeukveTavs Zvirad Rirebul mobilur telefons, ma-

gram b uars etyvis mobiluri telefonebis maRazias im motiviT, rom ar surs 
a-sTan valSi iyos, b-s ar warmoeSoba aranairi valdebuleba arc a-sa da arc 
mobilurebis maRaziis mimarT. Tavis mxriv, Tu a-sa da mobiluri telefonebis 
maRazias Soris gaformebuli xelSekruleba iTvaliswinebda imas, rom b-s 
mier saCuqarze uaris SemTxvevaSi mobilur telefons daibrunebda maRazia, 
maSin telefoni maRazias daubrundeba. aseTi daTqmis araarsebobis pirobebSi 
ki mobiliri telefoni a-s sakuTrebaSi gadaecema.

Tu valdebulebis arsis gaTvaliswinebiT, SeuZlebelia Sesrulebis moTxov-
na, adgili aqvs samoqalaqo brunvisaTvis damaxasiaTebel Cveulebriv risks, 
romelsac is subieqti atarebs, vinc daTqmas mesame piris sasargeblod akeTebs.

V. sasamarTlo praqtika389

1. valis aRiareba

gasaCivrebuli gadawyvetileba quTaisis saapelacio sasamarTlos samoqa-
laqo saqmeTa palatis 2011 wlis 26 dekembris ganCineba.

kasatoris moTxovna _ gasaCivrebuli gadawyvetilebis gauqmeba
davis sagani _ sesxis xelSekrulebidan gamomdinare Tanxis dakisreba.

faqtobrivi garemoebebi
saqmeze, romlic valis arsebobis aRiarebasa da aRiarebis Sesabamisad 

Tanxis gadaxdis valdebulebas exeboda, mosarCele a-m aRZra sarCeli mopa-
suxe b-s winaaRmdeg da moiTxova sesxis xelSekrulebidan gamomdinare misTvis 
Tanxis dakisreba, kerZod:

_ mosarCelem ganmarta, rom mopasuxes sesxis saxiT gadasca 30 000 aSS 
dolari, rac dasturdeba 2008 wlis 22 seqtembris xelweriliT.

389 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 25 seqtem-
bris as-413-391-2012 gadawyvetileba.
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_ mopasuxem ivaldebula nasesxebi Tanxis gadaxda grafikiT.  man aRniS-
nuli grafikis mixedviT gadaixada 3500 aSS dolari, xolo Semdeg Sewyvita 
gadaxda.

_ mopasuxes valdebuleba unda Seesrulebina 2009 wlis 1 dekembramde, 
rac mas ar gaukeTebia.

mopasuxem sarCeli ar cno da ganmarta, rom sesxis xelwerili dadebuli 
iyo im mizniT, rom mas Sesabamisi Sedegi ar mohyoloda. igi dadebuli iyo 
mosaCveneblad, vinaidan mosarCeles sWirdeboda mevaleebisaTvis warsadgenad 
da am gziT surda maTgan Tanxis moTxovnis gadavadeba. aRniSnulis gaTval-
iswinebiT, mopasuxem ganmarta, rom sesxis gadaxdis valdebuleba ar gaaCnda.

_ pirveli istanciis sasamarTloSi Sesabamisi ganxilvisas dadgenil iqna, 
rom sarCeliT moTxovnili Tanxa iyo dazga-danadgarebis Rirebuleba, ro-
melic a-m TurqeTidan Camoutana b-s, rogorc fizikurma pirma fizikur pirs.

_ saqmis ganxilvisas dadgenil iqna, rom mosarCele a-m TurqeTidan Camoi-
tana danadgarebi, romelTa Rirebulebac 30 000 aSS dolars Seadgenda. 

_ dadgenilia, rom a da b axlo megobrebi iyvnen da erTobliv saqmianobas 
eweodnen. Sesabamisad, yvela danaxarji erToblivi saqmianobis Sedegad miRe-
buli mogebiT unda gadaexadaT. 

_ sasamarTlo ganxilvisas dadgenil iqna, rom a-m da b-m daafuZnes erTo-
blivi saqminobisaTvis Sps „servisi“ 50%-50%-iani wilobrivi monawileobiT.

_ valis aRiarebis xelwerilSi aRniSnulia, rom b miTiTebuli grafikiT 
gadaixdis davalianebas im SemTxvevaSi, Tu Sps „servisis“ muSaoba warmatebiT 
gagrZeldeba.

_ samwuxarod, Sps „servisis“ saqmianoba ar aRmoCnda momgebiani. danad-
garebiT nawarmoebi saqonelis gasxviseba ver moxerxda im odenobiT, rogorc 
es navaraudebi iyo.

_ 2008 wlis 23 seqtemberis partniorTa krebis oqmis Tanaxmad, mosarCele 
a-m kompaniaSi misi kuTvnili 50%-iani wili gaasxvisa sam pirovnebaze.Kkrebam 
erTxmad miiRo aRniSnulTan dakavSirebiT gadawyvetileba, pretenzia aravis 
warudgenia.

saqmis proceduruli istoria
quTaisis saqalaqo sasamarTlos gadawyvetilebiT sarCeli dakmayofil-

da da b-s a-s sasargeblod 26500 aSS dolaris gadaxda daekisra. aRniSnuli 
gadawyvetileba b-s mier quTaisis saapelacio sasamarTloSi gasaCivrda da 
saapelacio sasamarTlom apelant b-s saapelacio saCivari daakmayofila.

quTaisis saapelacio sasamarTlos gadawyvetileba sakasacio wesiT gaas-
aCivra a-m da ganmarta, rom sapelacio sasamarTlom usafuZvlo da dausab-
uTebeli gadawyvetileba miiRo da Sesabamisad, moiTxova misi gauqmeba.

sakasacio sasamarTlom sakasacio saCivris safuZvlianobis Seswavlisa da 
gasaCivrebuli ganCinebis iuridiuli dasabuTebis Semowmebis Sedegad miiCnia, 
rom a-s sakasacio saCivari nawilobriv unda dakmayofildes, 
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gauqmdes gasaCivrebuli ganCineba da saqme gansaxilvelad daubrundes 
imave sasamarTlos.

saxelSekrulebo samarTlebrivi sakiTxebi
dadebulia Tu ara valis aRiarebis Sesaxeb xelSekruleba? 
ra moTxovnebs unda akmayofilebdes valis aRiaebis Sesaxeb xelSekrule-

ba?

sasamarTlos daskvniTi gadawyvetileba 
quTaisis saqalaqo sasamarTlos gadawyvetilebiT sarCeli dakmayofil-

da da b-s a-s sasargeblod 26500 aSS dolaris gadaxda daekisra. quTaisis 
saqalaqo sasamarTlom miiCnia, rom adgili qonda valis arsebobis aRiare-
bas. mocemul saqmeze quTaisis saqalaqo sasamarTlos gadawyvetileba ga-
saCivrebul iqna. quTaisis saapelacio sasamarTlos 2011 wlis 23 Tebervlis 
gadawyvetilebiT apelant b-s saapelacio saCivari nawilobriv dakmayofil-
da. saapelacio sasamarTlom miiCnia, rom saqmeSi warmodgenili xelwerili 
ar aris kanonis moTxovnaTa dacviT Sedgenili valis aRiarebis xelSekrule-
ba. saapelacio sasamarTlom ganmarta, rom am SemTxvevaSi adgili aqvs a-s 
sazogadoebidan gasvlas da partnioris gasvlasa da kompensaciis miRebasTan 
dakavSirebul urTierTobas. aRniSnuli gadawyvetileba gasaCivrebul iqna 
sakasacio wesiT.

sakasacio sasamarTlom sakasacio saCivari dasaSvebad cno da 2011 wlis 21 
ivlisis ganCinebiT sakasacio saCivari daakmayofila nawilobriv, gaauqma ga-
saCivrebuli gadawyvetileba da saqme xelaxla gansaxilvelad daubruna imave 
sasamarTlos.

sasamarTlos dasabuTeba 
quTaisis saapelacio sasamarTlom ganmarta, rom ssk-is 317 I muxlis Tanax-

mad, valdebulebis warmoSobisaTvis aucilebelia monawileTa Soris xelSek-
ruleba, garda im SemTxvevebisa, roca valdebuleba warmoiSoba zianis miy-
enebis (deliqtis), usafuZvlo gamdidrebis an kanoniT gaTvaliswinebuli sxva 
safuZvlebidan. 

_ 930-932-e muxlebis Sesabamisad, erToblivi saqmianobis (amxanagobis)
xelSekrulebiT ori an ramdenime piri kisrulobs erToblivad imoqmedos 

saerTo-sameurneo an sxva miznebis misaRwevad xelSekrulebiT gaTvaliswineb-
uli saSualebebiT iuridiuli piris Seuqmnelad. xelSekruleba SeiZleba dai-
dos werilobiT an zepirad. monawileebma unda Seitanon xelSekrulebiT gaT-
valiswinebuli Senatanebi. Senatani SeiZleba Setanil iqnes rogorc qonebiT, 
ise momsaxurebis gaweviT. 

_ saqmeze dakiTxul mowmeTa CvenebebiTa da werilobiTi mtkicebulebebiT
irkveva, rom a-sa da b-s Soris 2008 wlis 5 martamde arsebobda erToblivi 

saqmianobidan gamomdinare urTierTobebi.
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_ mosarCelem dazga-danadgarebi Camoitana erToblivi saqmianobis
gansaxorcieleblad, xolo Semdeg _ rogorc Senatani Sps „servisis“ kapi-

talSi. amdenad, zemoxsnebuli normiT gaTvaliswinebuli arc erTi safuZvli-
dan b-s a-s sasargeblod gadaxdis valdebuleba ar warmoSobia. 

_ 102 III muxlis, me-4 muxlisa da 103-e muxlis Sinaarsidan gamomdinare,
moqmedebs principi, rom im mxarem, romelic mtkicebulebad iyenebs raime 

dokuments, unda daamtkicos am dokumentSi dafiqsirebuli faqtebis namdvi-
loba, Tu aRniSnuli sadavo gaxdeba. am normebze dayrdnobiT palatam miuTi-
Ta, rom mocemuli norma Seicavs mxareTa Soris mtkicebis tvirTis (mova-
leobebis) ganawilebis zogad wess. mosarCelem unda daamtkicos garemoebebi, 
romlebzedac igi amyarebs Tavis moTxovnas, xolo mopasuxem _ garemoebebi, 
romelzec igi amyarebs Tavis Sesagebels. mtkicebis valdebuleba (tvirTi) 
mxareTa Soris nawildeba samoqalaqo saproceso kodeqsis 102-e muxliT dad-
genili zogadi wesisa da materialuri kodeqsis normebSi arsebuli kerZo 
(specialuri) wesebis safuZvelze. 

_ palatam ar gaiziara mosarCelis pozicia imis Taobaze, rom man b-s
danadgarebi mihyida, vinaidan, samoqalaqo saproceso kodeqsis 102 I muxlis 

Tanaxmad, aRniSnuli garemoebis mtkicebis tvirTi ekisreboda mosarCeles, 
Tumca mas sakuTari poziciis damadasturebeli mtkicebulebebi ar warmoud-
genia. aqedan gamomdinare, b ar aris valdebuli nasyidobis xelSekrulebidan, 
gamomdinare, valdebulebis gamo a-s moTxovnili Tanxa gadauxados.

sadavos ar warmoadgens is faqti, rom 2008 wlis 5 martidan a-s da b-s mier 
daarsda Sps „servisi“. erToblivi saqmianobis droisaTvis TurqeTis respub-
likidan a-s mier Camotanili dazga-danadgarebi Sps „servisis“ registraciis 
Semdgom ganTavsebul iqna Sps „servisis“ sameurneo farTSi (saxerxi saamqro) 
da Sps-Si samewarmeo saqmianoba (sayofacxovrebo daniSnulebis skamebi mzad-
deboda) am dazga-danadgarebis gamoyenebiT xdeboda. 

aRniSnuli adasturebs, rom 2008 wlis martidan 939 I b muxlis Tanaxmad, 
mxareTa Soris erToblivi saqmianobis xelSekruleba Sewyda. amxanagobis kuT-
vnili qoneba mxareebma Seitanes sawarmos kapitalSi da Senatanebis Sesabam-
isad, miiRes sawarmoSi wilebi. vinaidan 2008 wlis martSi mxareebma gainawiles 
da gankarges qoneba, b erToblivi saqmianobidan gamomdinare, valdebulebebis 
gamo ar aris valdebuli, gadauxados a-s Tanxa. 

sabaJo deklaraciebiTa da sasaqonlo zednadebiT irkveva, rom 2008 wlis 
martis Semdgom a qonebas, maT Soris, meoradi moxmarebis dazga-danadgarebsa 
da xelsawyoebs Sps „serviss~ awvdida. palatam ganmarta, rom, 24 I muxlis 
Tanaxmad, am miwodebidan gamomdinare, valdebulebebze pasuxismgebeli iyo 
Sps „servisi“, miuxedavad imisa, Tu ra samarTlebrivi safuZvliTa da mizniT 
Rebulobda igi a-sgan produqcias. 

Sesabamisad, am miwodebis gamo b-s a-s mimarT valdebulebebi ar warmoSo-
bia. mxareTa ganmartebebiTa da mowmeTa CvenebebiT dadasturebulia, rom Sps 
„servisis“ saqmianoba momgebiani ar gamodga, ris gamoc a-m gadawyvita Tavisi 
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wili sazogadoebis kapitalSi daeTmo da mieRo mis mier ganxorcielebuli 
Senatanisa Tu miwodebuli saqonlis kompensacia. 

saapelcio sasamarTlos SefasebiT, a-m Senatanis ukan dabrunebis gziT 
partniorobidan gasvla moiTxova. 

2008 wlis 5 martis mdgomareobiT moqmedi `mewarmeTa Sesaxeb~ saqarT-
velos kanonis 46 I muxlisa da Sps „servisis“ wesdebis 28-e g qvepunqtis, aseve, 
30-e punqtebis Sesabamisad, partnioris sazogadoebidan gasvlis SemTxvevaSi 
SesaZlebelia moTxovnil iqnes damatebiTi Senatanebis ukan dabruneba an misi 
kompensacia. aseT SemTxvevaSi aucilebelia sazogadoebis yvela partnioris 
monawileobiT miRebuli krebis gadawyvetileba.

gansaxilvel SemTxvevaSi irkveva, rom Sps „servisidan“ a gavida wilis 
gasxvisebis gziT, Tumca krebaze miRebuli gadawyvetilebiT aunazRaurda 
mxolod sawesdebo kapitalSi Setanili Tanxa da krebaze ar ganxilula da 
gadawyvetileba ar miuRiaT Senatanis saxiT dazga-danadgarebis Rirebulebis 
kompensaciis Taobaze. amitom a-s ufleba aqvs, Senatanis ukan dabrunebis 
moTxovniT mimarTos Sps „serviss“, xolo b-s, Sps „servisidan“ a-s gasvlis 
gamo Tanxis gadaxdis valdebuleba ar gaaCnia. 

saqmeSi warmodgenili partniorTa krebis oqmis Tanaxmad, a-m sam part-
niors 160 larad dauTmo kuTvnili wili. Sps „servisis“ damfuZnebel part-
niorTa krebis 2008 wlis 23 seqtembris №3 krebis oqmis mixedviT, es Tanxa 
gadaxdili iyo. 

Sesabamisad, b-s ar warmoSobia gadaxdis valdebuleba wilis daTmobis 
xelSekrulebidan gamomdinare, Tumca, 160 lari gadaxdili romc ar iyos, is 
unda gadaexada yvela darCenil partniors da ara mxolod b-s. amdenad, am 
SemTxvevaSic a-s moTxovna usafuZvloa.

palatam miiCnia, rom, mxareTa Soris arsebuli samarTlebrivi urTierTo-
bebidan gamomdinare, `b~-s, `a~-s mimarT gadaxdis valdebuleba ar warmoSobia. 
marTalia, `b~-s SeeZlo aeRo valdebuleba gadaexada `a~-saTvis sxvisi, maT 
Soris, arsebobis SemTxvevaSi, Sps „servisis“ valic, Tumca, amisTvis, 327-e, 
341-e da 371-e muxlebis Tanxmad, saWiro iyo xelSekruleba.

mowmeTa Cvenebebisa da `a~-s mier Sedgenili xelwerilebis Sefasebis 
safuZvelze palatam miiCnia, rom sadavo xelwerili, sadac dafiqsirebulia 
30000 aSS dolaris gadaxdis grafiki, ar aris valis aRiarebis xelSekruleba.

 palatam ganmarta, rom, 341 I muxlis Tanaxmad, marTalia, valis arsebobis 
aRiareba warmoadgens xelSekrulebas, magram, 327-e muxlis Tanaxmad, xelSek-
ruleba dadebulad miiCneva, Tu mxareebi mis yvela arsebiT pirobaze Se-
Tanxmdnen saamisod gaTvaliswinebuli formiT. arsebiTad CaiTvleba xelSek-
rulebis is pirobebi, romlebzedac erT-erTi mxaris moTxovniT miRweul 
unda iqnes SeTanxmeba anda, romlebic aseTad miCneulia kanonis mier.

saapelacio palatam miuTiTa, rom, 341 II muxlis Sesabamisad, Tu valis arse-
boba aRiarebulia angariSsworebis (gadaxdis) safuZvelze an morigebis gziT, 
maSin formis dacva ar aris aucilebeli. nebismieri dokumenti, romelSic 
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valis arsebobaa dafiqsirebuli, ver miiCneva valis arsebobis Sesaxeb xelSek-
rulebad, Tu ar dadginda, rom mxareebi xelSekrulebis arsebiT pirobebze 
SeTanxmdnen.

saapelacio sasamarTlom yuradReba gaamaxvila im garemoebaze, rom mo-
sarCelis mier warmodgenil xelwerilSi ar aris miTiTebuli mxareTa Soris 
saxelSekrulebo urTierTobis iseT arsebiT pirobebze, rogoricaa mxareTa 
SeTanxmeba xelSekrulebis saganze, kerZod, Tu ra valdebulebis Sesrulebis 
mizniT unda gadaxdiliyo xelwerilSi dafiqsirebuli Tanxa.

Sesabamisad, palatam miiCnia, rom sadavo xelwerili saerTod ar aris 
xelSekruleba, radgan mxareebi mis arsebiT pirobebze ar SeTanxmebulan. ami-
tom b ar aris valdebuli a-s mxolod am xelwerilis safuZvelze gadauxados 
Tanxa.

Sesabamisad, sasamarTlom ar gaiziara mowinaaRmdege mxaris (mosarCele) 
mosazreba imis Taobaze, rom saqmeze warmodgenili xelweriliT dasturdeba 
a-s mimarT 30000 aSS dolari fizikuri piris b-s vali, aseve, ar iqna gaziare-
buli mowinaaRmdege mxaris (mosarCelis), a-s miTiTeba imis Taobaze, rom sa-
davo xelweriliT dasturdeba b-s mier valdebulebis nawilobriv Sesruleba, 
3500 aSS dolaris gadaxda. vinaidan mopasuxe `b~-m sadavo gaxada xelwerilSi 
dafiqsirebuli Canaweri _ „2500$, 1000$“. amasTan, mosarCelis miTiTebiT, es 
Canaweri Sesrulebulia a-s da ara b-s mier.

palatam miiCnia, rom gaurkveveli Sinaarsis Canaweri ar SeiZleba gaxdes 
Tanxis gadaxdis damadasturebeli.

saqmis masalebis erToblivi analizis safuZvelze, palatam miiCnia, rom 
sadavo xelwerili exeba Sps „servissa“ da a-s Soris warmoSobil urTierTo-
bebs. xelwerilebis Sinaarsidan Cans, rom mxareebi, arsebiTad, SeTanxmdnen 
imaze, rom a gadioda sazogadoebidan da mas fuladi saxiT aunazRaurdeboda 
mis mier ganxorcielebuli Senatani im SemTxvevaSi, Tu sawarmos Semosavali 
eqneboda. aseTi SeTanxmeba yvelaze metad Seesabameboda saqmis viTarebas, 
radgan, Cveulebriv, sawarmodan partnioris gasvlis SemTxvevaSi wilis kom-
pensacia mis mier ganxorcielebuli Senatanis ekvivalenti ar aris.

mocemul SemTxvevaSi sadavo ar aris, rom Sps „servisma“ miiRo zarali da 
cxadia, a-s wilis kompensacia bevrad naklebi iqneboda mis mier ganxorciele-
bul SenatanTan SedarebiT. amitomac gonivrulia a-s mieRo Senatanis kompen-
sacia sawarmos Semosavlis kvalobaze.

saqmis masalebiT ar dgindeba, rom b-m Tavis Tavze aiRo Sps „servisis“ 
valdebulebis Sesruleba, rac kidev erTxel gamoricxavs b-s mier a-s mimarT 
Tanxis gadaxdis valdebulebas. vinaidan gansaxilvel SemTxvevaSi mosarCeles 
sasamarTlosaTvis ar warmoudgenia mtkicebulebebi, rac daadasturebda b-s, 
rogorc fizikuri piris, mier a-s mimarT raime saxis valis arsebobas, xolo 
saqmeSi arsebuli xelwerili, romelSic dafiqsirebulia, rom „Tanxa (ocdaa-
Ti aTasi dolari) b-m zemoT aRniSnuli grafikis mixedviT unda gadauxados 
a-s, ar warmoadgens kanonis moTxovnaTa dacviT Sedgenil valis aRiarebis 
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xelSekrulebas.
yovelive zemoaRniSnulis gaTvaliswinebiT, quTaisis saapelacio sa-

samarTlos samoqalaqo saqmeTa palatam miiCnia, rom `a~-s moTxovna usafuZ-
vlo da dausabuTebelia, rac misi sarCelis dakmayofilebis SesaZleblobas 
gamoricxavs.

quTaisis saapelacio sasamarTlos gadawyvetileba sakasacio wesiT gaas-
aCivra a-m da ganmarta, rom sapelacio sasamarTlom usafuZvlo da dausab-
uTebeli gadawyvetileba miiRo, vinaidan mas ar gamoukvlevia:

Sps „servisis“ saqmianoba momgebiani iyo Tu wamgebiani.
kasatoris ganmartebiT, sasamarTlom arasworad ganmarta 341-e muxli da 

arasworad daadgina, rom b-s mier warmodgenili xelwerili ar aris valis 
aRiarebis xelSekruleba. b-m, aRniSnuli muxlis Sesabamisad, werilobiT aRi-
ara valis arseboba. amave xelwerilSi konkretulad aris aRniSnuli xelwer-
iliT aRiarebuli valdebulebis Sesrulebis arsebiTi pirobebi, valis ode-
noba, vinaoba, gadaxdis grafiki.

 kasatori aRniSnavs, rom sasamarTlom arasworad ganmarta 327-e muxli da 
arasworad daadgina, rom sadavo xelwerili ar aris valis aRiarebis xelSek-
ruleba. misi TqmiT, swored aRniSnuli xelSekrulebiT dgindeba, rom b-m 
ivaldebula a-saTvis manqana-danadgarebisa da sxva masalebis Rirebulebis 
gadaxda. 

sakasacio sasamarTlom sakasacio saCivris safuZvlebis Seswavlisa da ga-
saCivrebuli ganCinebis iuridiuli dasabuTebis Semowmebis Sedegad miiCnia, 
rom a-s sakasacio saCivari nawilobriv unda dakmayofildes, gauqmdesGAga-
saCivrebuli ganCineba da saqme xelaxla gansaxilvelad daubrundes imave sa-
samarTlos.

samoqalaqo saproceso kodeqsis 412 I b muxlis Tanaxmad, sakasacio sa-
samarTlo auqmebs gadawyvetilebas da saqmes xelaxla gansaxilvelad abrunebs 
imave sasamarTloSi, Tu gadawyvetilebis dasabuTeba imdenad arasrulia, rom 
misi samarTlebrivi safuZvlianobis Semowmeba SeuZlebelia.

gasaCivrebuli ganCinebis gauqmebis safuZvelia mtkicebulebaTa arasruli 
gamokvleva da mis safuZvelze dadgenili faqtobrivi garemoebebisa da Sesa-
bamisad, davis samarTlebrivi Sefasebis arasarwmunooba. sakasacio sasamarT-
lom miiCnia, rom gasaCivrebuli ganCineba swored miTiTebuli safuZvliT 
unda gauqmdes. kerZod:

gasaCivrebuli ganCinebiT dadgenilia, rom b-s mier 2008 wlis 22 seqtem-
bris xelmowerili xelweriliT b-m Tanxa (ocdaaTi aTasi dolari) grafikis 
mixedviT unda gadauxados a-s.

sakasacio sasamarTlom ar gaiziara kasatoris mosazreba sadavo xel-
werilis 341-e muxliT gaTvaliswinebuli valis arsebobis aRiarebis xelSek-
rulebad Sefasebis Taobaze.

aseve, arasworad miiCnia saapelacio sasamarTlos mier dasaxelebuli 
normis gasaCivrebul gadawyvetilebaSi mocemuli ganmarteba. aRniSnuli nor-



224

laSa cercvaZe

mis Tanaxmad, im xelSekrulebis namdvilobisaTvis, romliTac aRiarebul iqna 
valdebulebiTi urTierTobis arseboba (valis arsebobis aRiareba), aucile-
belia werilobiTi aRiareba.

 
sakasacio sasamarTlos ganmartebiT, miTiTebuli normiT (341) gaTval-

iswinebuli valis arsebobis aRiareba ZiriTadi valdebulebiTi urTier-
Tobisagan damoukideblad axal moTxovnas qmnis. valis arsebobis aRiareba 
ZiriTadi valdebulebiTi urTierTobis arsebobis sadavoobis SemTxvevaSic 
Sesrulebis valdebulebas warmoSobs da kreditors moTxovnis uflebas ani-
Webs.

amasTan, valis aRiareba imiT gansxvavdeba nebismieri sxva formiT gaT-
valiswinebuli moTxovnis aRiarebisagan, rom igi axali xelSekrulebaa da ara 
sxva saxelSekrulebo urTierTobis farglebSi nebis gamovlena.

valis arsebobis aRiareba aris calmxrivi da abstraqtuli xelSekruleba, 
romlis Tanaxmad erTi mxare meore mxaris sasargeblod damoukideblad kis-
rulobs garkveuli moqmedebebis Sesrulebas. amdenad, sakmarisia erTi piris 
mier nebis gamovlena.

Tu mxareebi ukve arsebuli valdebulebis Sinaarsidan gamodian an adas-
tureben mas, an mxareebi arsebuli valdebulebis Sesasruleblad axali val-
debulebis Sesrulebas kisruloben, valis aRiarebad ar miiCneva.

valis arsebobis aRiarebas adgili aqvs mxolod maSin, Tu igi damoukide-
belia ZiriTadi valdebulebiTi urTierTobisagan da axal, damoukidebel 
moTxovnas warmoSobs. zemoaRniSnulidan gamomdinare, igi ar unda ukavSird-
ebodes ZiriTadi valdebulebidan gamomdinare Sesrulebis moTxovnas.

Tu mxareebi arsebuli valdebulebis Sesasruleblad axali valdebulebis 
Sesrulebas kisruloben da am garigebiT gaTvaliswinebuli moTxovnis mizani 
wina valdebulebis Sinaarsis gaTvaliswinebiT adre arsebuli valdebule-
bidan gamomdinare Sesrulebis miRebaa, aseTi aRiareba kauzalur aRiarebas 
warmoadgens da igi Tvisebrivad gansxvavdeba 341-e muxliT gaTvaliswinebuli 
abstraqtuli aRiarebisagan.

sakasacio sasamarTlom ganmarta, rom mocemul SemTxvevaSi mxareTa mier 
Sedgenili xelwerili 341-e muxliT gaTvaliswinebuli valis arsebobis aRi-
arebis xelSekrulebad ar SeiZleba Sefasdes, radgan, rogorc TviT mo-
sarCele mxaris ganmartebiT dasturdeba, xelweriliT ganisazRvra mxareTa 
Soris ukve arsebuli valdebulebiT-samarTlebrivi urTierTobidan gamom-
dinare da samomavlod Sesasrulebeli valdebulebis farglebi, rac moicavs 
manqana-danadgarebis Rirebulebasa da masTan dakavSirebul xarjebs. es gare-
moeba dadgenilia saapelacio sasamarTlos gasaCivrebuli gadawyvetilebiT-
ac da igi kasators (mosarCeles) sadavod ar miuCnevia. ufro metic, sakasacio 
sasamarTloSi saqmis ganxilvisas kasatoris warmomadgenelma araerTxel daa-
zusta, rom xelwerilSi miTiTebuli Tanxa warmoadgens manqana-danadgarebis 
Rirebulebisa da masTan dakavSirebuli xarjebis jams da igi mxareTa Soris 
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xelwerilis gaformebamde arsebuli erToblivi saqmianobis valdebulebiT-
samarTlebrivi urTierTobidan gamomdinareobs.

kasatoris warmomadgenlis miTiTebiT, xelwerili aris mxareTa molapara-
kebis Sedegi maT Soris arsebul valdebulebaze, Sesabamisad, kasatori mxare, 
Tavisive ganmartebiT, sadavo xelwerils kanoniT gaTvaliswinebul valis ar-
sebobis aRiarebis xelSekrulebad ar ganixilavs da mas mxareTa Soris arse-
buli valdebulebiTi urTierTobis gagrZelebad miiCnevs.

xelwerilamde mxareTa Soris valdebulebiT-samarTlebrivi urTierTobis 
arsebobas arc mowinaaRmdege mxare miiCnevs sadavod, Tumca mis mier valde-
bulebis uaryofa im dasabuTebiT, rom xelwerili a-s Txovnis safuZvelze 
yovelgvari valdebulebis gareSe iqna Sedgenili, damajereblobas moklebu-
lia, radgan es garemoeba raime mtkicebulebiT ar dasturdeba.

mniSvnelovania, rom sadavo, dednis saxiT warmodgenili 2008 wlis 
22 seqtembris xelwerilis Sedgenisas b-s nebis nakli arc gasaCivrebuli 
gadawyvetilebiT ar dgindeba, xolo amave xelwerilis baTilad cnobis Tao-
baze b-s Segebebuli sarCeli ar dakmayofilda, rac mas sadavod ar gauxdia.

samoqalaqo saproceso kodeqsis 407-e muxlis Tanaxmad, sakasacio sa-
samarTlom imsjela saqmeSi warmodgenil mxareTa ganmartebebis farglebSi 
da daadgina, rom sadavo xelweriliT mxareTa Soris arsebuli valdebule-
biTi urTierTobidan gamomdinare, mxareebi SeTanxmdnen b-s valdebulebaze _ 
a-s aunazRauros manqana-danadgarebis Rirebulebisa da masTan dakavSirebuli 
xarjebi 30000 aSS dolaris odenobiT. Kkasatori (a) aRiarebs, rom valdeb-
ulebis nawili Sesrulebulia.

aRniSnul moTxovnas b sadavod miiCnevs da uTiTebs saqmeSi arsebul do-
kumentebze, romlebic, misi mosazrebiT, kasatoris mier miTiTebuli manqana-
danadgarebis Rirebulebis gadaxdas ar adasturebs.

sakasacio sasamarTlom miiCnia, rom miTiTebuli garemoebebi saapelacio 
sasamarTlos ar Seumowmebia da igi mtkicebulebaTa gamokvlevasa da faqto-
brivi garemoebebis dadgenas moiTxovs, rac samoqalaqo saproceso kodeqsis 
412-e muxliT gasaCivrebuli gadawyvetilebis gauqmebisa da saqmis xelaxla 
gansaxilvelad dabrunebis safuZvelia.

yovelive zemoaRniSnulidan gamomdinare, sakasacio sasamarTlos mier 
gauqmebul iqna gasaCivrebuli ganCineba da saqme xelaxla gansaxilvelad 
daubrunda imave sasamarTlos gadawyvetilebis kvleviT nawilSi miTiTebuli 
faqtobrivi garemoebebis gamosarkvevad.390 sakasacio sasamarTlos ganCineba 
sabolooa da ar gasaCivrdeba.

zemoaRniSnuli gadawyvetilebis safuZvelze SesaZlebelia gamoikveTos 
valis arsebobis aRiarebisaTvis kanonmdeblis mier wayenebuli savaldebulo 
moTxovnebi:

_ 341-e muxli adgens, rom valis aRiareba aris calmxrivi da

390 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 25 seqtem-
bris №as-413-391-2012 gadawyvetileba. 
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abstraqtuli xelSekruleba, romlis Tanaxmadac erTi mxare meore mxaris 
sasargeblod damoukideblad kisrulobs Sesrulebas;

_ valis arsebobis aRiareba aris axali damoukidebeli moTxovnis
warmoSobis safuZveli;
_ valis arsebobis Sesaxeb gancxadeba unda miiRos meore mxarem, rom
xelSekruleba dadebulad CaiTvalos;
_ valis arsebobis xelSekruleba unda daidos werilobiT;
_ werilobiTi formis dacva ar aris savaldebulo, rodesac valis arse-

bobis aRiareba xdeba angariSsworebis safuZvelze an morigebis gziT.
mniSvnelovania saqarTvelos uzenaesi sasamarTlos ganmarteba 341-e mux-

lTan dakavSirebiT. kerZod, uzenaesi sasamarTlos ganmartebiT: „Tu mxareebi 
arsebuli valdebulebis Sesasruleblad axali valdebulebis Sesrulebas 
kisruloben da am garigebiT gaTvaliswinebuli moTxovnis mizania, adre ar-
sebuli valdebulebidan gamomdinare Sesrulebis miReba wina valdebulebis 
Sinaarsis gaTvaliswinebiT, aseTi aRiareba kauzalur aRiarebas warmoadgens 
da igi Tvisebrivad gansxvavdeba samoqalaqo kodeqsis 341-e muxliT gaTval-
iswinebuli abstraqtuli aRiarebisagan.“391 zemoaRniSnulidan gamomdinare, 
SeiZleba iTqvas, rom 341-e muxlis exeba valis arsebobis abstraqtul (zogad) 
aRiarebas da igi ar SeiZleba gavrceldes valis arsebobis kauzalur, anu 
valis arsebobis imgvar aRirebaze, romelic mxareTa Soris manamde arsebul 
urTierTobas exeba. mxare calke damoukidebel axal valdebulobas unda 
kisrulobdes aRiarebis Sedegad da ara ukve arsebuli valdebulebis Ses-
rulebis pirobebze uTiTebdes.

kiTxvebi:
 � eTanxmebiT Tu ara saapelacio sasamarTlos mier miRebul 

gadawyvetilebas? 
 � eTanxmebiT Tu ara sakasacio sasamarTlos gadawyvetilebas? 
 � iyo Tu ara dadebuli valis aRiarebis Sesaxeb xelSekruleba mxareTa 

Soris? ratom? Ppasuxi daasabuTeT.

magaliTi:
a-m ss „finansbankisgan“ 2007 wels aiRo sesxi 5000 laris odenobiT. sesxi 

misi saxelfaso Semosavlis safuZvelze iyo gacemuli. 2008 wlis ekonomikuri 
krizis Sedegad a-m dakarga samsaxuri, ris Semdegac man grafikis mixedviT 
bankis mimarT arsebuli davalianebis dafarva Sewyvita. a-m ramdenjerme mi-
iRo werili bankisgan, razec mas reagireba ar mouxdenia. arc banks miumar-
Tavs sasamarTlosaTvis sesxis dabrunebis moTxovniT. 2012 wlis 1 ianvridan 
a-m SeZlo axal samsaxurSi muSaobis dawyeba, Sesabamisad, mas kvlav gauCnda 
Semosavli. amis Semdeg a-m werili miswera banks, sadac man srulad aRwera 

391 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 25 seqtem-
bris №as-413-391-2012 gadawyvetileba.
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sakuTari istoria, riTac Tavs imarTlebda sesxis daubruneblobasTan da-
kavSirebiT. a-m imave werilSi dasZina, rom aRiarebs bankis mimarT arsebul 
davalianebas da mzad aris axali grafikis safuZvelze dafaros igi.

mocemul SemTxvevaSi saxezea valis arsebobis klasikuri, abstraqtuli 
aRiareba. bankma gauSva sasamarTlosaTvis mimarTvis xandazmulobis vada (129-
e muxlis mixedviT, valdebulebiT urTierTobebTan dakavSirebiT xanazmulo-
bis vada 3 welia), ramac mouspo banks saSualeba moeTxova msexebel a-saTvis 
valdebulebis Sesruleba. a-s aRiarebis Sedegad ki banks axali, damoukide-
beli moTxovna warmoeSva.

kauzalur aRiarebasTan gveqneboda saqme, Tuki imave magaliTSi a xan-
dazmulobis vadis gasvlamde miswerda banks werils, sadac igi aRiarebda 
davalinebas da amave weriliT arsebuli davalianebis dasafarad axali grafi-
kis Sedgenas moiTxovda. 

kiTxvebi:
 � ra gansxvavebaa valis arsebobis kauzalur da abstraqtul aRiarebas 

Soris? 
 � aucilebelia Tu ara orive maTganisaTvis werilobiTi forma?
 � gansxvavebul samarTlebriv Sedegebs warmoSobs Tu ara TiToeuli 

maTgani? pasuxi daasabuTeT.

2. xelSekrulebis standartuli pirobis namdviloba392

gasaCivrebuli gadawyvetileba _ Tbilisis saapelacio sasamarTlos samo-
qalaqo saqmeTa palatis 2011 wlis 09 martis gadawyvetileba.

kasatoris moTxovna _ gasaCivrebuli gadawyvetilebis gauqmeba da axali 
gadawyvetilebiTY sarCelis dakmayofilebaze uaris Tqma. 

davis sagani _ sadazRvevo Tanxis anazRaureba. 

faqtobrivi garemoebebi
dava warmoiSva sadazRvevo kompaniasa da dazRveulis memkvidres Soris. 

sadazRvevo kompania, xelSekrulebis pirobaze miTiTebiT, romlis Tanaxma-
dac, `sicocxlis dazRveva ar vrceldeba piris mier samsaxurebrivi mova-
lebis Sesrulebis droze~ uars acxadebda dazRveulis gardacvalebis gamo 
sadazRvevo Tanxis 10000 laris gadaxdaze, vinaidan dazRveuli swored sam-
saxurebrivi movalebis Sesrulebis dros gardaicvala.393

gardacvlili a-s meuRlem aRZra sarCeli sadazRvevo kompania Sps-is 

392 saqarTvelos  uzenaesi  sasamarTlos  samoqalaqo  saqmeTa  palatis  2012 wlis 10 se-
qtembris სas-755-811-2011 gadawyvetileba.
393 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 10 seqtem-
bris №as-755-811-2011 gadawyvetileba.
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`saimedo dazRveva~ winaaRmdeg da moiTxova mopasuxisagan sadazRvevo Tanxis 
10000 laris anazRaureba.

sarCelis Tanaxmad, mosarCele aris 2009 wlis 8 ivliss gardacvlili b-s 
meuRle. es ukanaskneli msaxurobda Sinagan saqmeTa saministros sasazRvro 
policiis saxmeleTo sazRvris dacvis departamentSi, №9 sammarTvelos mobi-
lur jgufSi inspeqtorad da gardaicvala sasazRvro policiis №6 seqtoris 
dasacav monakveTze miokardiumis infarqtiT.

sasazRvro policiam, rogorc dainteresebulma pirma (sasazRvro poli-
cis departamentma gaaforma xelSekruleba sadazRvevo kompaniasTan, romlis 
safuZvelzec sasazRvro policiis departamentma daazRvia Tavisi TanamSrom-
lebi), 2009 wlis 1 martis №4/3-38 xelSekrulebis safuZvelze TxovniT mimar-
Ta sadazRvevo kompania „saimedo dazRvevas“ gardacvlilis ojaxis wevrebi-
saTvis sadazRvevo Tanxis anazRaurebis Taobaze.

sadazRvevo kompaniam uari ganacxada sadazRvevo Tanxis anazRaurebaze im 
safuZvliT, rom „saxelmwifo Sesyidvebis Sesaxeb“ 2009 wlis 1 martis №4/3-38 
xelSekrulebis mixedviT (xelSekruleba, romlic gaformda sadazRvevo kom-
paniasa da sasazRvro policias Soris), b-s gardacvaleba sadazRvevo SemTx-
vevad ar ganixileba da anazRaurebas ar eqvemdebareba. vinaidan xelSekrulebis 
3.1.3.0 punqtis Tanaxmad, dazRveulis ubeduri SemTxveviT an nebismieri sxva 
mizeziT gardacvalebis SemTxvevaSi sadazRvevo kompania gardacvlilis 
samarTalmemkvidres aunazRaurebs sadazRvevo pirobebiT gaTvaliswinebul 
Tanxas (sicocxlis dazRvevis SemTxvevaSi 10000 lari). aRniSnuli danawesidan 
gamonakliss warmoadgens SemsyidvelTan SromiT urTierTobaSi myofi daz-
Rveulis gardacvaleba samsaxurebrivi movaleobis Sesrulebis dros.

mosarCele ukanonod miiCnevs sadazRvevo kompaniis uars da Tvlis, rom 
zemoxsenebuli xelSekruleba avaldebulebs Sps ̀ saimedo dazRvevas~ gadauxa-
dos gardacvlilis memkvidres sadazRvevo Tanxa.

mopasuxem (Sps `saimedo dazRveva~) sarCeli ar cno da ganmarta, rom mo-
cemul SemTxvevaSi xelSekrulebiT nakisri valdebulebis Sesrulebis wina-
piroba ar damdgara, vinaidan 2009 wlis 8 ivliss b asrulebda samsaxurebriv 
movaleobas da swored am movaleobis Sesrulebis dros gardaicvala. aseT 
SemTxvevaSi sadazRvevo Tanxa ar eqvemdebareba anazRaurebas, radgan 2009 
wlis 1 martis №4/3-38 xelSekrulebis mixedviT, sicocxlis dazRveva ar vr-
celdeba piris mier samsaxurebrivi movaleobis Sesrulebis droze.

saqmis ganxilvisas saapelacio sasamarTlom dadgenilad miiCnia is faqti, 
rom sasazRvro policiasa da Sps `mzRvevels~ Soris gaformda xelSekrulba 
(№4/3-38), romlis Tanaxmadac, dazRveul pirebs sasazRvro policiis TanamS-
romlebi warmoadgendnen. mocemul SemTxvevaSi ki gardacvlilia dazRveuli 
piri b. dasaxelebuli xelSekrulebiT gaTvaliswinebul iqna sicocxlis daz-
Rvevac;

_ 2009 wlis 1 martis №4/3-38 xelSekrulebis 3.1.6 punqtis mixedviT,
sadazRvevo SemTxvevad ganixileba winamdebare xelSekrulebiT gansaz-
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Rvruli SemTxvevebi, romelTa dadgomisas warmoiSoba Sps-is `saimedo daz-
Rveva~ valdebuleba, gasces sadazRvevo anazRaureba winamdebare xelSek-
rulebis pirobebis Sesabamisad.

_ xelSekrulebis 3.4.1 punqtis mixedviT, sicocxlis dazRveva ar
vrceldeba piris mier samsaxurebrivi movaleobis Sesrulebis droze, 

aseve, ojaxis wevrebze.
_ xolo xelSekrulebis 3.1.3.0 punqtis mixedviT, dazRveulis ubeduri
SemTxveviT an nebismieri sxva mizeziT gardacvalebis SemTxvevaSi sadaz-

Rvevo kompania gardacvlilis samarTalmemkvidres aunazRaurebs sadazRvevo 
pirobebiT gaTvaliswinebul Tanxas (sicocxlis dazRvevis SemTxvevaSi 10000 
lars). aRniSnuli danawesidan gamonakliss warmoadgens dazRveulis gar-
dacvaleba samsaxurebrivi movaleobis Sesrulebis dros.

saqmis proceduruli istoria
Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2010 

wlis 28 dekembris gadawyvetilebiT sarCeli ar dakmayofilda. aRniSnuli 
gadawyvetileba ukanonod miiCnia gardacvlilis meuRlem a-m da gadawyvetile-
ba Tbilisis saapelacio sasamarTloSi gaasaCivra.

Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 
9 martis gadawyvetilebiT saapelacio saCivari dakmayofilda, gauqmda ga-
saCivrebuli gadawyvetileba da miRebul iqna axali gadawyvetileba. sarCeli 
dakmayofilda da Sps „saimedo dazRvevas“ mosarCelis sasargeblod daekis-
ra sadazRvevo Tanxis _ 10000 laris gadaxda. aRniSnuli gadawyvetileba ga-
saCivrebul iqna sakasacio wesiT. saksacio sasamarTlom saqmis Seswavlisas, 
sakasacio saCivris safuZvlebis Semowmebis Sedegad miiCnia, rom sadazRveo 
kompaniis sakasacio saCivari ar unda dakmayofilebuliyo. 

saxelSekrulebo-samarTlebrivi sakiTxebi
xelSekrulebis standartuli pirobis CarTva xelSekrulbaSi. xelSek-

rulebis standartuli pirobis baTiloba. 
ra SemTxvevaSi miiCneva xelSekrulebis piroba standartul pirobad? 
 
sasamarTlos daskvniTi gadawyvetileba 
Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2010 

wlis 28 dekembris gadawyvetilebiT sarCeli ar dakmayofilda. mosarCelis 
moTxovna usafuZvlod iqna miCneuli da uari eTqva sadazRvevo kompaniidan 
sadazRvevo Tanxis miRebis moTxovnaze. aRniSnuli gadawyvetileba ukanonod 
miiCnia gardacvlilis meuRlem a-m da gadawyvetileba Tbilisis saapelacio 
sasamarTloSi gaasaCivra. Tbilisis saapelacio sasamarTlos samoqalaqo 
saqmeTa palatis 2011 wlis 9 martis gadawyvetilebiT saapelacio saCivari 
dakmayofilda, gauqmda gasaCivrebuli gadawyvetileba da miRebul iqna ax-
ali gadawyvetileba. sarCeli dakmayofilda da Sps „saimedo dazRvevas“ mo-
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sarCelis sasargeblod daekisra sadazRvevo Tanxis _ 10000 laris gadaxda. 
sakasacio sasamarTlom saqmis Seswavlisas, sakasacio saCivris safuZvlebis 
Semowmebis Sedegad miiCnia, rom sadazRvevo kompaniis sakasacio saCivari ar 
unda dakmayofilebuliyo da Sesabamisad, ucvlelad datova saapelacio sa-
samarTlos gadawyvetileba. 

sasamarTlos dasabuTeba
_ saapelacio sasamarTlom miuTiTa 799-e muxlze, romlis Tanaxmad,
dazRvevis xelSekrulebiT mzRveveli movalea aunazRauros damzRvevs 

sadazRvevo SemTxvevis dadgomiT miyenebuli ziani xelSekrulebis pirobebis 
Sesabamisad.

_ 844 I muxlis Tanaxmad, sicocxlis dazRveva SeiZleba exebodes
damzRvevs an sxva pirs. 849 I muxlis Tanaxmad, Tu dazRvevis xelSekruleba 

dadebulia sxva piris sikvdilis SemTxvevisTvis, mzRveveli Tavisufldeba 
Tavisi movaleobisagan im SemTxvevaSi, roca damzRvevma ukanono moqmedebiT 
ganzrax gamoiwvia aseTi piris sikvdili. am muxlis II nawilis mixedviT, Tu si-
cocxlis dazRvevisas mesame pirs aqvs sargeblis miRebis ufleba, es ufleba 
ar iqneba aRiarebuli, Tu man ukanono moqmedebiT ganzrax gamoiwvia im piris 
sikvdili, romlis sicocxlec dazRveuli iyo, xolo 850 I muxlis Sesabamisad, 
sicocxlis dazRvevisas mzRveveli Tavisufldeba Tavisi movaleobisagan, Tu 
piri, romlis sicocxlec dazRveuli iyo, Tavs moiklavs.

_ saapelacio sasamarTlom ganmarta, rom moxmobili normebis
analizidan gamomdinare, ZiriTad kriteriums sadazRvevo SemTxvevis Se-

fasebisaTvis, anu imisaTvis, rom sadazRvevo riski ganxorcielebulad da Se-
sabamisad, sadazRvevo SemTxveva damdgarad CaiTvalos, warmoadgens is, Tu 
ramdenad inarCunebs sadazRvevo SemTxveva damoukideblobas Tavad dazRveu-
lis nebisagan, anu sadazRvevo SemTxveva dazRveulis qmedebisagan absolutu-
rad damoukidebeli unda iyos.

_ amasTan, sicocxlis dazRvevis dros gamoricxuli unda iyo
damzRvevis, aseve, sargeblis mimRebis Careva da xelSewyoba sadazRvevo 

SemTxvevis dadgomaSi. 
mocemul SemTxvevaSi sadavo ar iyo da saqmeze wardgenili Sss sasazRvro 

policiis inspeqciis sammarTvelos samsaxurebrivi Semowmebis 2009 wlis 29 
dekembris daskvnaSi dafiqsirebuli informaciiTac dasturdeboda, rom b 
gardacvalebis dRes _ 2009 wlis 8 ivliss, imyofeboda sasazRvro policiis 
№6 seqtoris Wuberis dasacav monakveTze, sadac daaxloebiT 14:30 saaTze 
daewyo tkivilebi gulmkerdis areSi da miuxedavad aRmoCenili samedicino 
daxmarebisa, misi gadarCena ver moxerxda.

sasamarTlo samedicino eqspertizis daskvnis Tanaxmad da Catarebuli 
saeqsperto kvlevis Sedegebis mixedviT, dadasturda, rom b-s gardacvalebis 
mizezs warmoadgenda gulis tamponada, romelic gulis perangSi aortis an-
evrizmis gaglejili kedlidan gamosuli sisxlis CaRvriT ganviTarda. 
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_ saapelacio sasamarTlom aRniSna, rom zemoT miTiTebuli masalebis Se-
fasebisa da urTierTSejerebis, aseve, mxareTa poziciebis gaTvaliswinebiT, 
sadavo ar iyo, rom dazRveulis _ b-s gardacvaleba ar iyo gamowveuli mis 
mier samsaxurebrivi movaleobis uSualo SesrulebiT, kerZod, imgvari moq-
medebis ganxorcielebiT (mag., specoperaciaSi an raime davalebis Sesrule-
baSi monawileobis miReba), romelic dazRveulis gardacvalebas gamoiwvevda.

_ saapelacio sasamarTlom ar gaiziara Sps `saimedo dazRvevis~
mosazreba imis Taobaze, rom, vinaidan dazRveuli gardaicvala samsaxurSi 

yofnis da ara TviTdaTxovnis an SvebulebaSi yofnis dros, amitom 2009 wlis 
1 martis xelSekrulebis 3.1.6, 3.4.1 da 3.1.3.0 punqtebis pirobebidan gamomdi-
nare, b-s gardacvaleba ganxiluliyo sadazRvevo SemTxvevad, ar SeiZleboda.

xelSekrulebis dasaxelebul muxlTan dakavSirebiT, saapelacio sasamarT-
lom miuTiTa 346-e muxlze, romlis Tanaxmad, baTilia xelSekrulebaTa stan-
dartuli piroba, miuxedavad xelSekrulebaSi misi CarTvisa, Tu igi ndobisa 
da keTilsindisierebis principebis sawinaaRmdegod sazianoa xelSekrulebis 
meore mxarisaTvis. sasamarTlos ganmartebiT, mxedvelobaSi unda iqnes miRe-
buli is garemoebebi, romelTa arsebobisas iqna es pirobebi xelSekrulebaSi 
Setanili, mxareTa ormxrivi interesebi da sxva.

saapelacio sasamarTlos SefasebiT, moxmobili norma Seicavs xelSek-
rulebis meore mxaris interesebis daculobis garantad standartuli piro-
bebis baTilobis samarTlebriv SesaZleblobas im SemTxvevebisaTvis, Tu stan-
dartuli piroba ndobisa da keTilsindisierebis principebis sawinaaRmdegod 
sazianoa xelSekrulebis meore mxarisaTvis.

gansaxilvel SemTxvevaSi saapelacio sasamarTlom miiCnia, rom 2009 wlis 
1 martis xelSekrulebis 3.4.1 da 3.1.3.0 punqtebiT gaTvaliswinebuli wesi, 
romlis Tanaxmad, sicocxlis dazRveva ar vrceldeba dazRveulis samsax-
urSi yofnis droze, Tavisi SinaarsiT warmoadgenda iseT pirobas, romlis 
daucvelobas ar SeiZleboda TavisTavad gaezarda sadazRvevo riskis ganxor-
cielebis SesaZlebloba da gamoewvia mzRvevelis kanonieri interesebisaTvis 
zianis miyeneba. amasTan, aRniSnuli pirobis gaTvaliswinebiT, Sps `saimedo 
dazRveva~ xelSekrulebis meore mxaris interesebis sazianod axdenda val-
debulebis Sesrulebisagan Tavis aridebas, ramdenadac, faqtobrivad, sadaz-
Rvevo SemTxvevis warmoSobisaTvis Sps `saimedo dazRvevis~ mier garkveuli 
drois monakveTis (dazRveulis SvebulebaSi an TviTdaTxovnaSi yofnis peri-
odi) dawesebiT sadazRvevo Tanxis gacemis Sesaxeb valdebulebis xelovnurad 
gamoricxva xdeboda.

aRniSnulis TvalsaCinoebisaTvis saapelacio sasamarTlom miuTiTa 2009 
wlis 1 martis xelSekrulebis 3.4.1 da 3.1.3.0 punqtebiT gansazRvrul pirobe-
bze, romelTa Sinaarsis gaTvaliswinebiT gamodis, rom dazRveulis gardacva-
leba (romelic ar iqneba gamowveuli raime sadazRvevo SemTxvevis obieqtu-
rad gamomricxveli garemoebiT /gaTvaliswinebuli amave xelSekrulebis 3.4.2 
punqtiT/) mxolod maSin miiCneva sadazRvevo SemTxvevad, Tuki dazRveulis 
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gardacvaleba moxdeboda misi SvebulebaSi yofnis an TviTdaTxovnis dros.
zemoaRniSnulidan gamomdinareobs, rom erT SemTxvevaSi dazRveulis 

gardacvaleba, Tu is dadga dazRveulis SvebulebaSi yofnis dros, xelSek-
rulebis miTiTebuli punqtebis mixedviT miiCneva sadazRvevo SemTxvevad, 
xolo meore SemTxvevaSi dazRveulis gardacvaleba, Tu is dadga dazRveulis 
samuSaoze yofnis dros, ar miiCneva sadazRvevo SemTxvevad.

amasTan, rogorc gardacvlilis meuRle (a) miuTiTebda, am SemTxvevaSi 
samsaxurSi yofnis albaToba TiTqmis 100% iyo, vinaidan b warmoadgenda samx-
edro mosamsaxures da mas 24-saaTiani samuSao reJimi hqonda.

saapelacio sasamarTlom miiCnia, rom xelSekrulebaSi amgvari daTqmis 
gaTvaliswinebiT xdeboda sadazRvevo SemTxvevis dadgenisa da gamovlenisaT-
vis kanoniT gaTvaliswinebuli kriteriumebis ugulebelyofa, aseve, mxaris 
interesebis sazianod ndobisa da keTilsindisierebis principebis darRveva.

amgvari daTqmis arsebobis pirobebSi Sps `saimedo dazRvevas~ mxaris in-
teresebis sazianod eZleoda SesaZlebloba im garemoebaze miTiTebiT, rom 
dazRveuli gardaicvala samsaxurSi da ara SvebulebaSi yofnis dros, gae-
marTlebina mis mier sadazRvevo Tanxis gacemis Sesaxeb valdebulebis Seus-
rulebloba.

Sesabamisad, 2009 wlis 1 martis xelSekrulebis 3.4.1. da 3.1.3.0 punqtebi-
dan gamomdinare, wesi imis Sesaxeb, rom sicocxlis dazRveva ar vrceldeba 
samsaxurebrivi movaleobis Sesrulebis droze, gansaxilvel SemTxvevaSi ze-
momiTiTebuli faqtobrivi garemoebebis gaTvaliswinebiT, 346-e muxlis dan-
awesidan gamomdinare, saapelacio sasamarTlom misi baTilobis gamo ar miiC-
nia sadazRvevo SemTxvevis gamomricxvel garemoebad.

saapelacio sasamarTlos mosazrebiT, miTiTebuli wesi SeiZleboda gamoy-
enebuliyo im SemTxvevebis mimarT, rodesac dazRveulis gardacvaleba mizez-
Sedegobriv kavSirSi iqneboda dazRveulis mier samsaxurebrivi movaleobis 
(mag., specoperaciaSi monawileobis miRebis Sedegad, davalebis Sesrulebis 
Sedegad gardacvaleba) SesrulebasTan.

zemoaRniSnulidan gamomdinare, saapelacio sasamarTlom daaskvna, rom 
dazRveulis gardacvaleba unda Sefasebuliyo sadazRvevo SemTxvevad, rac, 
Tavis mxriv, warmoadgenda Sps „saimedo dazRvevis“ mier b-s memkvidreze 
sadazRvevo Tanxis gacemis valdebulebis warmoSobis safuZvels.

saapelacio sasamarTlos 2011 wlis 9 martis gadawyvetileba sakasacio 
wesiT gaasaCivra Sps „saimedo dazRvevam“. 

kasatoris miTiTebiT, sasamarTlom gamoiyena kanoni, romelic ar unda 
gamoeyenebina, kerZod, saapelacio sasamarTlom xelSekrulebis zemoaRniS-
nul punqtebSi gansazRvruli pirobebi miiCnia xelSekrulebis standartul 
pirobad, maSin, rodesac 342-e muxlis Tanaxmad, xelSekrulebis standartu-
li pirobebi aris winaswar Camoyalibebuli, mravaljeradi gamoyenebisaTvis 
gamiznuli pirobebi, romelTac erTi mxare (SemTavazebeli) udgens meore mx-
ares da romelTa meSveobiTac unda moxdes kanoniT dadgenili normebisagan 
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gansxvavebuli an maTi Semvsebi wesebis dadgena. amave muxlis II nawilis mixed-
viT, Tu xelSekrulebis pirobebi mxareebis mier detalurad aris gansaz-
Rvruli, maSin es ar miiCneva xelSekrulebaTa standartul pirobad. mocemul 
SemTxvevaSi ki saubaria saxelmwifo Sesyidvis gziT gaformebul saxelmwifo 
Sesyidvebis Sesaxeb xelSekrulebaze, sadac mxareTa Soris yvela saxelSek-
rulebo pirobaze SeTanxmeba moxda ormxrivad, Semsyidvelis mier misi saten-
dero moTxovnebis Sesabamisad.

zemoaRniSnulidan gamomdinare, kasators miaCnia, rom saxelmwifo Sesy-
idvebis Sesaxeb xelSekrulebaSi gansazRvruli pirobebi arcerT SemTxvevaSi 
ar unda yofiliyo miCneuli xelSekrulebis standartul pirobebad, xolo 
aRniSnul xelSekrulebaSi sadazRvevo anazRaurebis miRebisas gamonaklisis 
saxiT gawerili pirobebi ki _ baTil pirobebad.

kasatorma dausabuTeblad miiCnia sasamarTlos pozicia imasTan dakavSire-
biT, rom, 346-e muxlidan gamomdinare, baTilia 2009 wlis 1 martis №4/3-38 
xelSekrulebis is punqtebi, romlebic sicocxlis dazRvevis anazRaurebisas 
gamonaklis SemTxvevebs Seexeba. misi ganmartebiT, aRniSnuli xelSekruleba 
daido mxareTa Soris ormxrivi nebis sfuZvelze, sadac erT-erT saxelSek-
rulebo pirobad gaiwera is, rom sicocxlis dazRveva samsaxurebrivi mova-
leobis Sesrulebis droze ar vrceldeba.

Sps `saimedo dazRvevis~ mosazrebiT, saapelacio sasamarTlom arasworad 
ganmarta xsenebuli punqti, rogorc xelSekrulebis standartuli piroba. 
saapelacio sasamarTlom ar gaiTvaliswina is garemoebebi, romelTa safuZ-
velzec zemoaRniSnuli piroba xelSekrulebaSi mxareTa Soris ormxrivi in-
teresebis sruli dacviT iqna Setanili.

mocemul SemTxvevaSi sadavo ar iyo is faqti, rom dazRveuli piri gar-
dacvalebis dros samsaxurSi imyofeboda. miuxedavad aRniSnulisa, saapelacio 
sasamarTlom ar gaiTvaliswina saxelmwifo Sesyidvebis Sesaxeb zemoaRniSnuli 
xelSekrulebis 3.1.3.0 da 3.1.4 punqtebiT gansazRvruli pirobebi, romelTa 
mixedviTac, sadazRvevo anazRaurebas ar eqvemdebareba is SemTxveva, romelic 
moxdeba samxedro mosamsaxuris mier samsaxurebrivi movaleobis Sesrulebis 
dros/periodSi, drois im monakveTSi, rodesac mas samxedro valdebulebis 
Sesruleba, samxedro samsaxurSi yofna evaleba.

zemoaRniSnulidan gamomdinare, sadazRvevo kompaniisaTvis ganmsazRvre-
li ar aris gardacvalebis mizezi, arc is faqti, imyofeboda Tu ara piri 
uSualod samsaxurebrivi movaleobis Sesrulebis mdgomareobaSi gardacva-
lebisas.

sadazRvevo kompaniis mosazrebiT, dausabuTebelia saapelacio sasamarT-
los msjeloba imasTan dakavSirebiT, rom saxelmwifo Sesyidvebis Sesaxeb 
zemoaRniSnuli xelSekrulebis piroba dazRveulis samsaxurSi yofnis dro-
sTan dakavSirebiT ar warmoadgens iseT pirobas, romlis daucvelobac ar 
SeiZleba zrdides sadazRvevo riskis ganxorcielebis SesaZleblobas da 
iwvevdes mzRvevelis kanonieri interesebisaTvis zianis miyenebas. imisaTvis, 
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rom mzRvevelma jerovnad Seasrulos konkretuli dazRvevis Sesaxeb xelSek-
rulebiT nakisri zianis anazRaurebis valdebuleba, sadazRvevo saqmianoba 
unda daafuZnos dazRvevis obieqtis, riskis SesaZlo ganxorcielebis, garemo 
faqtorebisa da sxva garemoebebis Sefasebaze da maTi Sefasebis Sesabamisad 
gansazRvruli dazRvevis pirobebze, formirebul sadazRvevo rezervebsa da 
fondebze.

sadavo ar unda gaxdes is garemoeba, rom samxedro mosamsaxuris piradi 
riskebisagan dazRveva mometebul riskTan aris dakavSirebuli da rodesac 
mzRvevelis winaSe dasmulia sakiTxi aRniSnuli mosamsaxuris sicocxlis daz-
Rvevaze, mxolod arasamsaxurebrivi movaleobis Sesrulebis drois monakve-
Tze, dazRvevis pirobebis gansazRvrac xdeba Sesabamisad, anu gacilebiT nak-
lebi safasuris sanacvlod, vidre samsaxurebrivi movaleobebis Sesrulebis 
dros dafarvis pirobiT dazRveva eRireboda.

kasatoris mosazrebiT, saapelacio sasamarTlos mier miTiTebuli pirobe-
bi ar SeiZleba sadazRvevo SemTxvevis gamomricxvel garemoebebad miviCnioT. 
aRniSnuls adasturebs is faqtic, rom Sss saxelmwifo saqveuwyebo daweseb-
ulebam _ saqarTvelos sasazRvro policiam sadazRvevo momsaxurebis Sesy-
idvaze tenderi gamoacxada swored am moTxovniT _ sadazRvevo momsaxurebis 
Sesyidva im pirobiT, rom sadazRvevo dafarva ganxorcielebuliyo samsax-
urebrivi movalebis Sesrulebis droisagan damoukidebel, gansxvavebul peri-
odze.

sakasacio sasamarTlom saqmis Seswavlis, sakasacio saCivris safuZvlebis 
Semowmebis Sedegad miiCnia, rom Sps sadazRvevo kompania „saimedo dazRvevis“ 
sakasacio saCivari ar unda dakmayofildes.

saqarTvelos sasazRvro policiasa (Semsyidveli) da Sps sadazRvevo kom-
pania „saimedo dazRvevas“ (mimwodebeli) Soris 2009 wlis 1 marts daido 
saxelmwifo Sesyidvebis Sesaxeb №4/3-38 xelSekruleba. aRniSnuli xelSek-
rulebis mixedviT, mzRveveli aris Sps sadazRvevo kompania „saimedo daz-
Rveva“, damzRvevi - saqarTvelos sasazRvro policia, xolo dazRveuli _ 
sasazRvro policiis TanamSromlebi, romlebic damzRvevTan SromiT urTier-
TobaSi imyofebian (aseve, aRniSnul pirTa ojaxis wevrebi), romelTa sasarge-
blodac winamdebare xelSekrulebiT gaTvaliswinebuli dazRveva xorciel-
deba da romelTa sicocxle da janmrTeloba winamdebare xelSekrulebiT 
gaTvaliswinebuli dazRvevis sagans warmoadgens.

zemoaRniSnuli xelSekrulebis specifikuri pirobebis 3.1.3.0 punqtiT 
gaTvaliswinebulia sicocxlis dazRveva, romelic mxolod sasazRvro poli-
ciis TanamSromlebze vrceldeba. xsenebuli punqtis mixedviT, dazRveulis 
ubeduri SemTxveviT an nebismieri sxva mizeziT gardacvalebis SemTxvevaSi 
(ar gulisxmobs SemsyidvelTan SromiT urTierTobaSi myofi dazRveulis 
mier samsaxurebrivi momsaxurebis Sesrulebis dros momxdar SemTxvevebs), 
garda qvemoT moyvanili gamonaklisebisa, sadazRvevo kompania gardacvlilis 
samarTalmemkvidres aunazRaurebs sadazRvevo pirobebiT gaTvaliswinebul 
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Tanxas, rac 10000 lars Seadgens. amave xelSekrulebis 3.4.1 punqtis mixed-
viT, romelic sadazRvevo pirobebs gansazRvravs, mzRvevelis mier gasawevi 
momsaxurebis CamonaTvalSi Sedis sicocxlis dazRvevac, romelic piris mier 
samsaxurebrivi movaleobis Sesrulebis drosa da ojaxis wevrebze ar vrcel-
deba.

zemoxsenebuli xelSekrulebiT saqarTvelos sasazRvro policias daz-
Rveuli hyavda Tavisi TanamSromlebi, maT Soris, aw gardacvlili b.

b. gardacvalebis dRes _ 2009 wlis 8 ivliss, imyofeboda sasazRvro poli-
ciis №6 seqtoris Wuberis dasacav monakveTze, sadac daaxloebiT 14:30 saa-
Tze daewyo tkivilebi gulmkerdis areSi da miuxedavad gaweuli samedici-
no daxmarebisa, gardaicvala. sasamarTlo samedicino eqspertizis daskvnis 
Tanaxmad, gardacvalebis mizezs gulis tamponada warmoadgenda. aRniSnuli 
daskvnis siswore sadavo ar gamxdara.

2009 wlis 7 oqtombris samsaxurebrivi daskvnis mixedviT, sasazRvro 
policiis inspeqtori b samsaxurebrivi movaleobis Sesrulebis procesSi gar-
daicvala, Tumca misi gardacvaleba samsaxurebrivi movaleobis uSualo Ses-
rulebas ar ukavSirdeba.

Samoqalaqo-saproceso kodeqsis 404 I muxlis Tanaxmad, sakasacio sasamarT-
lo gadawyvetilebas sakasacio saCivris farglebSi amowmebs. amave kodeqsis 
407-e muxlis Tanaxmad, saapelacio sasamarTlos mier damtkicebulad cnobi-
li faqtobrivi garemoebebi savaldebuloa sakasacio sasamarTlosaTvis, Tu 
wamoyenebuli ar aris dasaSvebi da dasabuTebuli pretenzia (Sedaveba).

mocemul saqmeSi saapelacio sasamarTlos mier dadgenili faqtobrivi 
garemoebebi sakasacio saCivriT sadavod araa gamxdari. kasatori sadavod 
xdis dadgenili faqtebis samarTlebriv Sefasebas, kerZod, imas, rom saxelm-
wifo Sesyidvebis Sesaxeb 2009 wlis 1 martis xelSekrulebis 3.4.1. da 3.1.3.0 
punqtebi saapelacio sasamarTlom arasworad miiCnia xelSekrulebis stand-
artul pirobebad da samoqalaqo kodeqsis 346-e muxlis danawesidan gamomdi-
nare, isini baTilad arasworad cno.

samoqalaqo kodeqsis 342 I muxlis Tanaxmad, xelSekrulebis standartu-
li pirobebi aris winaswar Camoyalibebuli, mravaljeradi gamoyenebisaTvis 
gamiznuli pirobebi, romelTac erTi mxare (SemTavazebeli) udgens meore mx-
ares da romelTa meSveobiTac unda moxdes kanoniT dadgenili normebisagan 
gansxvavebuli an maTi Semvsebi wesebis dadgena.

aRniSnuli normis Sinaarsidan gamomdinare, xelSekrulebis pirobebis 
standartul pirobebad miCnevis savaldebulo niSnebia:

_ standartuli pirobebi aris saxelSekrulebo pirobebi;
_ standartuli pirobebi aris winaswar Camoyalibebuli pirobebi;
_ standartuli pirobebi aris mravaljeradi gamoyenebisaTvis gamiznuli 

pirobebi;
_ standartul pirobebs erTi mxare (SemTavazebeli) udgens meore mxares;
_ standartuli pirobebiT unda moxdes kanoniT dadgenili normebisagan 
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gansxvavebuli an maTi Semvsebi wesebis dadgena.
uzenaesi sasamarTlos ganmartebiT, mocemul SemTxvevaSi saapelacio sa-

samarTlos ar umsjelia, pasuxobda Tu ara xelSekrulebis sadavo pirobebi 
standartul pirobebad miCnevisaTvis savaldebulo niSnebs, maT Soris arc 
is daudgenia, sadavo pirobebi iyo Tu ara mravaljeradi gamoyenebisaTvis 
gamiznuli pirobebi, anu mzRveveli (Sps `saimedo dazRveva~) imave pirobebs 
sTavazobda Tu ara sxva momxmareblebsac.

uzenaesma sasamarTlom miiCnia, rom, zemoaRniSnulidan gamomdinare, am 
nawilSi sasamarTlos msjeloba dausabuTebelia, magram im SemTxvevaSic, Tu 
zemoxsenebuli xelSekrulebis sadavo pirobebs ar miviCnevT xelSekrulebis 
standartul pirobebad, sakasacio palatis mosazrebiT, isini mzRvevels 
sadazRvevo Tanxis gadaxdis valdebulebisagan ar aTavisufleben, rogorc 
amas Tavad mzRveveli (kasatori) miiCnevs.

kasatoris mosazrebiT, xelSekrulebis sadavo pirobebis mixedviT, sadaz-
Rvevo anazRaurebas ar eqvemdebareba dazRveulis gardacvalebis is SemTx-
vevebi, romlebic dazRveuli samxedro mosamsaxuris mier samsaxurebrivi 
movaleobis Sesrulebis dros, anu drois im periodSi moxdeba, rodesac mas 
samxedro valdebulebis Sesruleba, samxedro samsaxurSi yofna evaleba. kasa-
toris mosazrebiT, sadazRvevo kompaniisaTvis ganmsazRvreli ar aris daz-
Rveulis gardacvalebis mizezi, arc is faqti, imyofeboda Tu ara dazRveuli 
uSualod samsaxurebrivi movaleobis Sesrulebis mdgomareobaSi gardacva-
lebisas.

sakasacio sasamarTlom kasatoris aRniSnul mosazreba ar gaiziara da 
miuTiTa saxelmwifo Sesyidvebis Sesaxeb 2009 wlis 1 martis xelSekrulebis 
sadavo pirobebze, kerZod, sasamarTlom miuTiTa, rom aRniSnuli xelSek-
rulebis 3.1.3.0 punqti iZleva sicocxlis dazRvevis ganmartebas, romlis 
mixedviTac, dazRveulis ubeduri SemTxveviT an nebismieri sxva mizeziT gar-
dacvalebis SemTxvevaSi (ar gulisxmobs SemsyidvelTan SromiT urTierTobaSi 
myofi dazRveulis mier samsaxurebrivi momsaxurebis Sesrulebis dros momx-
dar SemTxvevebs), garda qvemoT moyvanili gamonaklisisa, sadazRvevo kompa-
nia gardacvlilis samarTalmemkvidres aunazRaurebs sadazRvevo pirobebiT 
gaTvaliswinebul Tanxas.

amave xelSekrulebis 3.4.1 punqtis mixedviT ki, romelic sadazRvevo pi-
robebs gansazRvravs, mzRvevelis mier gasawevi momsaxurebis CamonaTvalSi 
Sedis sicocxlis dazRvevac, romelic piris mier samsaxurebrivi movaleobis 
Sesrulebis drosa da ojaxis wevrebze ar vrceldeba.

sakasacio sasamarTlos ganmartebiT, xelSekrulebis zemoaRniSnuli pun-
qtebis mixedviT, sadazRvevo kompania (mzRveveli) sadazRvevo pirobebiT 
gaTvaliswinebul Tanxas ar aunazRaurebs gardacvlili dazRveulis samar-
Talmemkvidres im SemTxvevaSi, Tu dazRveulis gardacvaleba samsaxurebrivi 
movaleobis Sesrulebis dros momxdar SemTxvevas warmoadgens.

sakasacio sasamarTlom ganmarta, rom xelSekrulebis zemoxsenebuli pun-
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qtebis sworad Sefardebisa da samsaxurebrivi movaleobis Sesrulebis dros 
dazRveulis gardacvalebis SemTxvevis swori samarTlebrivi kvalifikaci-
isaTvis gadamwyvetia dazRveulis (sasazRvro policiis TanamSromlis) mier 
masze dakisrebul samsaxurebriv movaleobaTa Sesrulebasa da dazRveulis 
gardacvalebas Soris mizezSedegobrivi kavSiris arseboba.

dazRveulis gardacvaleba gamowveuli unda iyos imis Sedegad, rom man 
Tavisi samsaxurebrivi movaleoba Seasrula an aseT movaleobas asrulebda, 
anu samuSaos mizeziT gardaicvala. amasTan, gadamwyveti mniSvneloba ara aqvs 
imas, gardaicvala Tu ara dazRveuli samuSao adgilas an samuSao saaTebis 
dros.

sakasacio sasamarTlom daskvnis saxiT miuTiTa, rom xelSekrulebis ze-
moxsenebul pirobebze miTiTebiT, mzRvevelis uari sadazRvevo Tanxis anaz-
Raurebaze kanonieri iqneboda mxolod im SemTxvevaSi, Tu dazRveulis mier 
samsaxurebriv movaleobaTa Sesrulebasa da mis gardacvalebas Soris mizezo-
brivi kavSiri iarsebebda. aqedan gamomdinare, dausabuTebelia kasatoris 
(sadazRvevo kompania) mosazreba imis Sesaxeb, rom mzRvevelis pasuxismge-
blobisaTvis ganmsazRvreli ar aris dazRveulis gardacvalebis mizezi da 
misi kavSiri samsaxurebrivi movaleobis SesrulebasTan, aramed gadamwyvetia 
mxolod is, rom dazRveuli samuSao saaTebSi samuSao adgilze imyofebodes.

sasamarTlos miaCnia, rom kasatoris zemoaRniSnuli msjelobis usafuZv-
lobas adasturebs xelSekrulebis 3.4.2 punqtic, romelic adgens sicocxlis 
dazRvevis gamonakliss, anu im garemoebaTa amomwurav CamonaTvals, romelTa 
dadgomis SemTxvevaSi mzRveveli uflebamosilia ar gasces sadazRvevo anaz-
Raureba dazRveulis gardacvalebisas. miTiTebuli punqtiT gaTvaliswinebu-
li arc erTi sagamonakliso SemTxveva ar moicavs sadavo kazuss (SemTxvevas). 
aseTze verc kasatori miuTiTebs.

zemoaRniSnulidan gamomdinare, mocemuli davis sworad gadawyvetisaT-
vis umTavresia gairkves dazRveulis gardacvalebis mizezi da misi kavSiri 
dazRveulis mier samsaxurebrivi movaleobis SesrulebasTan. am sakiTxTan 
dakavSirebiT saapelacio sasamarTlos mier dadgenilia, rom mosarCelis gar-
dacvalebis mizezs warmoadgenda gulis tamponada, romelic gulis perangSi 
aortis anevrizmis gaglejili kedlidan gamosuli sisxlis CaRvriT ganvi-
Tarda.

sasamarTlos mier dadgenilia, rom mosarCele gardaicvala samsaxurSi 
yofnis dros, magram misi gardacvaleba samsaxurebrivi movaleobis uSualo 
Sesrulebas ar ukavSirdeboda, anu ar arsebobda mizezobrivi kavSiri daz-
Rveulis mier samsaxurebriv movaleobaTa Sesrulebasa da dazRveulis gar-
dacvalebas Soris.

saapelacio sasamarTlos mier dadgenili am faqtobrivi garemoebebis 
mimarT kasators dasabuTebuli pretenzia ar warmoudgenia, amitom isini 
savaldebuloa sakasacio sasamarTlosaTvis (sssk-is 407 II).

317 I muxlis mixedviT, valdebulebis warmoSobisaTvis aucilebelia 
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monawileTa Soris xelSekruleba, garda im SemTxvevebisa, roca valdebule-
ba zianis miyenebis (deliqtis), usafuZvlo gamdidrebis an kanoniT gaTval-
iswinebuli sxva safuZvlebidan warmoiSoba.

mocemul SemTxvevaSi valdebulebis warmoSobis safuZvelia mxareTa So-
ris dadebuli janmrTelobisa da sicocxlis dazRvevis xelSekruleba. Sesa-
bamisad, sadavo urTierTobis mimarT gamoyenebul unda iqnes dazRvevis mom-
wesrigebeli normebi da mxareTa Soris dadebuli xelSekrulebis pirobebi.

799-e muxlis mixedviT, dazRvevis xelSekrulebiT mzRveveli movalea 
aunazRauros damzRvevs sadazRvevo SemTxvevis dadgomiT miyenebuli ziani 
xelSekrulebis pirobebis Sesabamisad. 844 I muxlis Tanaxmad ki, sicocxlis 
dazRveva SeiZleba exebodes damzRvevs an sxva pirs.

mxareTa Soris dadebuli 2009 wlis 1 martis xelSekrulebis 3.1.5 punqtis 
mixedviT, mosargeblea piri, romelic am xelSekrulebis da/an saqarTvelo-
Si moqmedi kanonmdeblobis Sesabamisad, uflebamosilia miiRos sadazRvevo 
anazRaureba. amave xelSekrulebis 3.1.3.0 punqtis mixedviT, dazRveulis ube-
duri SemTxveviT an nebismieri sxva mizeziT gardacvalebis SemTxvevaSi (ar 
gulisxmobs SemsyidvelTan SromiT urTierTobaSi myofi dazRveulis mier 
samsaxurebrivi momsaxurebis Sesrulebis dros momxdar SemTxvevebs), garda 
qvemoT moyvanili gamonaklisisa, sadazRvevo kompania gardacvlilis samar-
Talmemkvidres aunazRaurebs sadazRvevo pirobebiT gaTvaliswinebul Tanx-
as. amave xelSekrulebis 3.4.1 punqtis mixedviT, sicocxlis dazRvevis Tanxa 
Seadgens 10000 lars, xolo 3.3.1.3 punqtis mixedviT, mzRveveli valdebulia 
droulad da srulad gasces sadazRvevo anazRaureba 30 kalendarul dReSi 
mosargebleze.

sakasacio palatam miiCnia, rom saapelacio sasamarTlos mier damtkicebu-
lad cnobili faqtobrivi garemoebebi, zemoaRniSnul normebze dayrdnobiT, 
iuridiulad amarTlebs mosarCelis moTxovnas sadazRvevo Tanxis anazRau-
rebis Taobaze, rac misi sarCelis dakmayofilebis safuZvelia.

zemoaRniSnulidan gamomdinare, sakasacio sasamarTlom ar daakmayofila 
sakasacio saCivari, vinaidan samoqalaqo saproceso kodeqsis 410 g muxlis 
mixedviT, sakasacio sasamarTlo ar daakmayofilebs sakasacio saCivars, Tu 
saapelacio sasamarTlos gadawyvetileba arsebiTad sworia, miuxedavad imisa, 
rom gadawyvetilebis samotivacio nawili Sesabamis dasabuTebas ar Seicavs.

sakasacio sasamarTlos ganCineba sabolooa da ar saCivrdeba.

kiTxvebi:
 � eTanxmebiT Tu ara pirveli instanciisa da saapelacio sasamarTlos 

mier miRebul gadawyvetilebas? 
 � eTanxmebiT Tu ara sakasacio sasamarTlos gadawyvetilebas? ratom?
 � Tqveni azriT rogor unda yofiliyo formulirebuli xelSekrule-

baSi piroba, rom igi standartul pirobad yofiliyo miCneuli? 
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3. xelSekrulebis standartuli pirobis gansazRvra

gasaCivrebuli gadawyvetileba _ Tbilisis saapelacio sasamarTlos samo-
qalaqo saqmeTa palatis 2011 wlis 13 ivlisis ganCineba.394

kasatoris moTxovna _ gasaCivrebuli gadawyvetilebis gauqmeba. 
davis sagani _ xelSekrulebiT nakisri valdebulebis Sesruleba 

faqtobrivi garemoebebi
a-m sarCeliT mimarTa Tbilisis saqalaqo sasamarTlos ss `finans bankis~ 

mimarT xelSekrulebidan gamomdinare valdebulebis Sesrulebisa da pirgas-
amtexlos saxiT sami wlis qiris dakisrebis moTxovniT. banks miaCnia, rom 
xelSekrulebis piroba (igi valdebuli iyo aenazRaurebina `a~-saTvis aranak-
leb sami wlis qira) warmoadgens xelSekrulebis standartul pirobas da igi 
baTilad unda iqnes cnobili, vinaidan xelSekrulebis aRniSnuli norma ewi-
naaRmdegeba keTilsindisierebis principebs da sazianoa bankisaTvis, rogorc 
xelSekrulebis meore mxarisaTvis.

2007 wlis 15 Tebervals mxareebs Soris gaformda qiravnobis xelSekrule-
ba. xelSekrulebis Tanaxmad, ss „finansbanks“ sargeblobiT gadaeca mosarCe-
lis sakuTrebaSi arsebuli q. TbilisSi, W-is gamz. ¹#43 mdebare 80 kv.m bina 
¹53a. saijaro qirad ganisazRvra 1500 aSS dolaris ekvivalenti larSi, rom-
lis gadaxdas mopasuxe uzrunvelyofda yoveli Tvis xuT ricxvamde, xolo 
saijaro xelSekrulebas moqmedebis vada 2017 wlis 15 Tebervlamde hqonda.

banki sacxovrebel farTs iyenebda Tavisi saqmianobisTvis, risTvisac 
man zemoaRniSnul farTSi saremonto-sarekonstruqcio samuSaoebi Caatara 
da Sedegad farTma sacxovrebeli binis saxe da funqcia dakarga. mimdinare 
wlis noembris bolos mosarCelem miiRo mopasuxis werili, romlis Tanaxma-
dac bankma acnoba, rom igi qiravnobis xelSekrulebas 2011 wlis 15 ianvri-
dan ararsebuli safuZvliT wyvetda. aRniSnuli werilis pasuxad mosarCelem 
werilobiT moiTxova, rom xelSekrulebis pirobebis Sesabamisad, 2011 wlis 
15 Tebervlamde mopasuxes uzrunveleyo pirgasamtexlos saxiT sami wlis qira 
da qonebis dabruneba Sesabamis mdgomareobaSi, Tumca bankma ugulebelyo Se-
sabamisi moTxovnebi da miiCnia ra isini usamarTlod da diskriminaciulad, 
a-s SesTavaza kompensaciis saxiT sami Tvis qira, rac uxeSad arRvevs xelSek-
rulebiTa da moqmedi kanonmdeblobiT gansazRvrul mosarCelis kanonier 
uflebebs.

mopasuxe ss `finansbankma~ sarCeli ar cno Semdegi dasabuTebiT: mosar-
Celis moTxovna ss `finansbankisTvis~ 61200 aSS dolaris dakisrebis da far-
Tis pirvandel mdgomareobaSi dabrunebis Taobaze usafuZvloa. bankma gamqi-
raveblis kuTvnil farTSi Caatara Zvirad Rirebuli remonti da daamontaJa 
mowyobilobebi, romelTa Rirebuleba, urTierTmoTxovnaTa gaqviTvis gziT, 

394 saqarTvelos  uzenaesi  sasamarTlos  samoqalaqo  saqmeTa  palatis  2011 wlis 14 no-
embris as-1225-1245-2011 gadawyvetileba
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CaTvlil unda iqnes mosarCelis moTxovnaTa angariSSi.
Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2010 wlis 

23 martis gadawyvetilebiT, a-s sarCeli nawilobriv dakmayofilda, ss `fi-
nansbanks~ a-s sasargeblod daekisra 54 000 aSS dolaris gadaxda, rac saa-
pelacio wesiT gaasaCivra ss `finansbankma~.

Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 
13 ivlisis ganCinebiT, ss ̀ finansbankis~ saapelacio saCivari ar dakmayofilda, 
ucvlelad darCa Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kole-
giis 2011 wlis 23 martis gadawyvetileba gasaCivrebul nawilSi. saapelacio 
palatam pirveli instanciis mier dadgenili faqtobrivi garemoebebi srulad 
gaiziara. 

 2007 wlis 15 Tebervals mxareTa Soris uZrav nivTze qiravnobis xelSek-
ruleba daido.

 yovelTviuri qiris odenoba, gadasaxadebis gareSe, 1500 aSS dolars Sead-
genda. 

 xelSekrulebis vada 2017 wlis 15 Tebervlamde ganisazRvra. xelSek-
rulebis 5.2.10 punqtis Sesabamisad, bankis mier xelSekrulebis vadamde 
Sewyvetis SemTxvevaSi igi gamqiravebels aunazRaurebda xelSekrulebis vadis 
gasvlamde gadasaxdel qiras, ara umetes 3 wlis qiris odenobisa.

 2010 wlis 24 noembers ss `finasnsbankma~ a-s acnoba 2011 wlis 15 ianvri-
dan xelSekrulebis Sewyvetis Taobaze. 

 2010 wlis pirvel dekembers a-m ss `finansbanks~ werilobiT mosTxova 
xelSekrulebiT nakisri valdebulebis Sesruleba misi vadamde Sewyvetis Sem-
TxvevaSi da 3 wlis qiris anazRaureba. 

 ss `finansbankis~ mier xelSekrulebis 5.2.10 punqtis Sesabamisad nakisri 
valdebuleba ar Sesrulebula.

saqmis proceduruli istoria
Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2010 wlis 

23 martis gadawyvetilebiT sarCeli dakmayofilda nawilobriv, ss `finans-
banks~ mosarCelis sasargeblod daekisra 54 000 aSS dolaris gadaxda, rac 
saapelacio wesiT gaasaCivrebul iqna bankis mier. 2011 wlis 13 ivlisis gan-
CinebiT, bankis saapelacio saCivari ar dakmayofilda, ucvlelad darCa 
Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2010 wlis 23 
martis gadawyvetileba. saapelacio sasamarTlos gadawyvetileba gasaCivre-
bul iqna sakasacio wesiT. sakasacio sasamarTlom saqmis Seswavlisa da saka-
sacio saCivris dasaSvebobis Semowmebis Sedegad bankis sakasacio saCivari 
dauSveblad cno da Sesabamiad ganuxilvelad datova dauSveblobis gamo.

 saxelSekrulebo-samarTlebrivi sakiTxebi
xelSekrulebis standartuli piroba. ra SemTxvevaSi ganixileba xelSek-

rulbiT gaTvaliswinebuli piroba standartul pirobad? 
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sasamarTlos daskvniTi gadawyvetileba
Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2010 wlis 

23 martis gadawyvetilebiT sarCeli dakmayofilda nawilobriv, ss `finans-
banks~ mosarCelis sasargeblod daekisra 54 000 aSS dolaris gadaxda, rac 
saapelacio wesiT gasaCivrebul iqna bankis mier. 2011 wlis 13 ivlisis gan-
CinebiT bankis saapelacio saCivari ar dakmayofilda, ucvlelad darCa Tbili-
sis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2010 wlis 23 martis 
gadawyvetileba. saapelacio sasamarTlom ganmarta, rom bankis mier sadavod 
qceuli xelSekrulebis 5.2.10 punqti, ar warmoadgens standartul pirobas 
da Sesabamisad igi baTili ar aris. saapelacio sasamarTlos gadawyvetileba 
gasaCivrebul iqna sakasacio wesiT. sakasacio sasamarTlom saqmis Seswavlisa 
da sakasacio saCivris dasaSvebobis Semowmebis Sedegad bankis sakasacio saCi-
vari dauSveblad cno da Sesabamiad ganuxilvelad datova dauSveblobis gamo. 

sakasacio sasamarTlos ganmartebiT, davis sagania xelSekrulebidan 
gamomdinare valdebulebis Sesruleba samoqalaqo kodeqsis 317-e, 319-e, 
361-e muxlebis safuZvelze. aRniSnul sakiTxze arsebobs sasamarTlos praq-
tika, rac asaxulia saapelacios sasamarTlos gasaCivrebul gadawyvetile-
baSi. amasTan, sakasacio saCivris ganxilvisa da sakasacio sasamarTlos axali 
gadawyvetilebis miRebis saWiroeba ar arsebobs arc samarTlis ganviTarebisa 
da erTgvarovani sasamarTlo praqtikis Camoyalibebis aucileblobis Tval-
sazrisiT.

sasamarTlos dasabuTeba 
saapelacio sasamarTlom ganmarta, rom gansaxilvel SemTxvevaSi 316-e 

da 317-e muxlebidan gamomdinare, valdebulebis warmoSobis safuZvels war-
moadgens qiravnobis xelSekruleba, romlis safuZvelzec, 531-e muxlidan 
gamomdinare, gamqiravebeli movalea damqiravebels sargeblobaSi gadasces 
nivTi gansazRvruli vadiT, xolo damqiravebeli ki movalea gamqiravebels 
gadauxados daTqmuli qira.

mosarCelis moTxovna gamomdinareobda swored am xelSekrulebis 5.2.10 
punqtidan, romlis Sesabamisad `banki~ valdebulia mis mier xelSekrulebis 
vadamde Sewyvetis SemTxvevaSi `gamqiravebels~ aunazRauros xelSekrulebis 
vadis gasvlamde gadasaxdeli qira, ara umetes 3 wlis qiris odenobiT.

rogorc pirveli instanciis sasamarTloSi wardgenil axsna-ganmartebaSi, 
ise saapelacio saCivarSi mopasuxis (banki) ZiriTad arguments am sarCelis 
winaaRmdeg warmoadgenda miTiTeba imaze, rom 346-e muxlis Tanaxmad, xelSek-
rulebis 5.2.10 punqti baTilad unda iqnes miCneuli, radgan igi keTilsindi-
sierebis princips ewinaaRmdegeba da mopasuxisaTvis sazianoa.

palatam ar gaiziara apelantis aRniSnuli mosazreba da 342-e, 346-e mux-
lebis Sesabamisad ganmarta, rom xelSekrulebis 5.2.10 punqti ar warmoad-
genda standartul pirobas. saqmis masalebiT ar dgindeba, rom SemTavazebeli 
mxare msgavs garigebebs debda da mravaljeradad axorcielebda aRniSnul 
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saqmianobas. standartuli pirobebi saxeze iqneboda im SemTxvevaSi, Tu mo-
sarCele sistematurad ganaxorcielebda msgavs saqmianobas da aRniSnul pi-
robebs xelSekrulebebis araerTjeradad dadebisas gamoiyenebda.

saapelacio sasamarTlos ganmartebiT, im SemTxvevaSic ki, Tu sadavo pun-
qti miCneul iqneboda xelSekrulebis standartul pirobad, misi baTilad 
cnobisTvis unda gaTvaliswinebuliyo 346-e muxlis danawesi da is garemoe-
bebi, romelTa arsebobisas es pirobebi xelSekrulebaSi Seitanes, mxareTa 
ormxrivi interesebi da sxva.

saapelacio sasamarTlom aRniSna, rom mocemul SemTxvevaSi mopasuxes 
warmoadgenda erT-erTi sazogadod cnobili banki, romelic flobda sak-
maris resursebs xelSekrulebis dadebisas kvalificiuri iuridiuli kon-
sultaciis misaRebad. amasTan, savaraudoa, rom msgavsi saofise farTis 
qiravnobis xelSekruleba dadebuli ar yofila pirvelad da aseT xelSek-
rulebebs banki xSirad debda.

zemoaRniSnulidan gamomdinare, gansaxilvel saqmeSi mxareebi, udavoa, 
rom ar arian Tanabar mdgomareobaSi da gansxvavebiT mosarCelisgan, romelic 
fizikur pirs warmoadgens, mopasuxe warmodgenilia soliduri resursebis 
mqone subieqtis saxiT. amitom dausabuTebelia msjeloba keTilsindis-
ierebis sawinaaRmdego garemoebebze.

am garemoebaTa gaTvaliswinebiT, sapelacio sasamarTlom daaskvna, rom 
winamdebare sadavo punqti ucilod baTil normas ar warmoadgenda da igi 
gadawyvetilebis gamotanis dros gaTvaliswinebuli unda yofiliyo. Sesabam-
isad, saapelacio sasamarTlom miiCnia, rom gasaCivrebuli gadawyvetilebiT 
sworad iqna gamoyenebuli 361 II muxli, romlis Tanaxmad, valdebuleba unda 
Sesruldes jerovnad, keTilsindisierad, daTqmul drosa da adgilas.

Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis ganCineba 
saapelacio wesiT gaasaCivra ss `finansbankma“ da Tbilisis saapelacio sa-
samarTlos 2011 wlis 13 ivlisis ganCinebis gauqmeba moiTxova.

kasatoris miTiTebiT, 2007 wlis 15 Tebervals ss „finansbanksa“ da a-s 
Soris daido qiravnobis xelSekruleba 10 wlis vadiT. bankma ijariT a-s kuT-
vnili bina miiRo. saijaro qira yovelTviurad 1500 aSS dolaris odenobiT 
ganisazRvra.

xelSekrulebis 8.1 punqtSi miTiTebulia, rom im pirobebTan dakavSire-
biT, romelsac mocemuli xelSekruleba ar awesrigebs, mxareebi saqarTvelos 
moqmedi kanonmdeblobiT xelmZRvaneloben.

aRniSnuli Canaweris Sesabamisad dgindeba, rom xelSekrulebis pirobebi 
mxareTa mier detalurad ar iyo gansazRvruli. amitom 342-e muxlis Sesabam-
isad, qiravnobis xelSekrulebis pirobebi miCneul unda iqnes xelSekrulebis 
standartul pirobebad. aqedan gamomdinare, 346-e muxlis safuZvelze baT-
lad unda iqnes cnobili qiravnobis xelSekrulebis 5.2.10 punqti, romliTac 
dadgenilia bankis valdebuleba, xelSekrulebis vadamde Sewyvetis SemTxveva-
Si „gamqiravebels“ aunazRauros xelSekrulebis vadis gasvlamde gadasaxdeli 
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qira, magram ara umetes 3 kalendaruli wlis qiris odenobisa. xelSekrulebis 
aRniSnuli norma ewinaaRmdegeba keTilsindisierebis princips da bankisaT-
vis, rogorc xelSekrulebis meore mxarisaTvis, sazianoa. kerZod, aRniSnuli 
pirobis Sesrulebis SemTxvevaSi gamqiravebels miecema 3 wlis qira xelSek-
rulebis vadamde Sewyvetis sanacvlod da paralelurad mas aqvs SesaZle-
bloba xelaxla gaaqiravos aRniSnuli farTi da miiRos amave periodis ganma-
vlobaSi qira maSinac, rodesac bankma Tavisi miznebisaTvis unda daiqiravos 
sxva farTi da gaswios ormagi danaxarji.

kasators miaCnia, rom aRniSnuli Sedegi ewinaaRmdegeba biznesisa da saqmi-
ani urTierTobebis gonivrul, Cveulebriv da saqmian urTierTobebSi miRe-
bul CarCoebs da diskriminaciulia xelSekrulebis erTi mxaris mimarT. Tuki 
gamqiravebelma zemoaRniSnuli qiravnobis xelSekrulebis vadamde moSlisaT-
vis mainc unda miiRos kompensacia, es unda iyos gonivruli kompesacia da ara 
3 wlis odenobiT qira, rogorc es gaTvaliswinebulia xelSekrulebis baTili 
punqtiT.

bankis ganmartebiT, mniSvnelovania is garemoebebi, romelTa arsebobis 
drosac daido ijaris xelSekruleba. kerZod, daqiravebulia farTi mra-
valbinian sacxovrebel korpusSi. bankis Semdgomi ganviTarebis paralelu-
rad gaCnda damatebiTi farTebis aucilebloba. am faqtma banki korpusSi 
mcxovreb pirebTan araTanabar pirobebSi daayena. bankis mier damatebiTi 
farTebis daqiravebis saWiroebam dominantur mdgomareobaSi moaqcia swored 
farTebis mesakuTreebi, romlebic ZiriTadad TviTon karnaxobdnen ijaris 
xelSekrulebis pirobebs.

zemoT miTiTebuli garemoebis gaTvaliswinebiT, saijaro xelSekrulebis 
5.2.10 punqti, romliTac gaTvaliswinebulia moijaris (banki) mier ijaris 
vadamde Sewyvetis SemTxvevaSi meijarisaTvis (a) jarimis saxiT 3 wlis qiris 
gadaxda, keTilsindisierebis princips ewinaaRmdegeba da sazianoa bankisaT-
vis. Sesabamisad, xelSekrulebis aRniSnuli debuleba 346-e muxlze dayrdno-
biT baTilad unda iqnas cnobili.

sakasacio sasamarTlom saqmis Seswavlis, sakasacio saCivrebis dasaSvebo-
bis Semowmebis Sedegad miiCia, rom ss `finansbankis~ sakasacio saCivari ar 
akmayofilebs samoqalaqo saproceso kodeqsis 391-e muxlis moTxovnebs, ris 
gamoc miCneul unda iqnes dauSveblad. 

samoqalaqo saproceso kodeqsis 391-e muxlis mixedviT, sakasacio saCivari 
sxva qonebriv da araqonebriv davebSi dasaSvebia, Tu: a) saqme mniSvnelovania 
samarTlis ganviTarebisa da erTgvarovani sasamarTlo praqtikis Camoyali-
bebisaTvis; b) saapelacio sasamarTlos gadawyvetileba gansxvavdeba am kat-
egoriis saqmeebze saqarTvelos uzenaesi sasamarTlos manamde arsebuli praq-
tikisagan; g) saapelacio sasamarTlos mier saqme ganxilulia mniSvnelovani 
saproceso darRveviT, romelsac SeeZlo arsebiTad emoqmeda saqmis ganxil-
vis Sedegebze; d) gasaCivrebulia saapelacio sasamarTlos meore dauswre-
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beli gadawyvetileba an ganCineba dauswrebeli gadawyvetilebis ucvlelad 
datovebis Taobaze.

sakasacio sasamarTlom miiCia, rom warmodgenili sakasacio saCivari ar 
aris dasaSvebi samoqalaqo saproceso kodeqsis 391-e muxliT gaTvaliswineb-
uli arc erTi zemoT miTiTebuli safuZvliT.

sakasacio sasamarTlos ganmartebiT, saapelacio sasamarTlos mier saqme 
ar aris ganxiluli mniSvnelovani saproceso darRvevebiT, romlebsac SeeZlo 
arsebiTad emoqmeda saqmis ganxilvis Sedegze, ris gamoc sakasacio saCivars 
ara aqvs warmatebis perspeqtiva.

sakasacio saCivari ar aris dasaSvebi arc saapelacio sasamarTlos gan-
Cinebis sakasacio sasamarTlos stabiluri praqtikisagan gansxvavebis arse-
bobis safuZvliT. saapelacio sasamarTlos gasaCivrebuli ganCineba saqarT-
velos uzenaesi sasamarTlos manamde arsebuli praqtikisagan ar gansxvavdeba.

sakasacio sasamarTlos ganmartebiT, davis sagania xelSekrulebidan 
gamomdinare valdebulebis Sesruleba 317-e, 319-e, 361-e muxlebis safuZvel-
ze. aRniSnul sakiTxze arsebobs sasamarTlos praqtika, rac asaxulia saa-
pelacio sasamarTlos gasaCivrebul gadawyvetilebaSi.

amasTan, sakasacio saCivris ganxilvisa da sakasacio sasamarTlos axali 
gadawyvetilebis miRebis saWiroeba ar arsebobs arc samarTlis ganviTarebisa 
da erTgvarovani sasamarTlo praqtikis Camoyalibebis aucileblobis Tval-
sazrisiT.

zemoaRniSnulidan gamomdinare, samoqalaqo saproceso kodeqsis 401 III 
muxlis Tanaxmad, ss `finansbankis~ sakasacio saCivari, rogorc dauSvebeli, 
ganuxilveli unda darCes.

sakasacio sasamarTlos ganCineba sabolooa da ar gasaCivrdeba.

kiTxvebi:
 � eTanxmebiT Tu ara saapelacio sasamarTlos mier miRebul gada wyv e-

tilebas? 
 � eTanxmebiT Tu ara sakasacio sasamarTlos gadawyvetilebas? 
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VI. kiTxvebi da kazusebi

1. kiTxvebi gameorebisTvis:

 � ra niSnebi axasiaTebs quCaSi dadebul xelSekrulebas?
 � vin aris momxmarebeli? 
 � ra Sedegebi mohyveba quCaSi dadebuli xelSekrulebis adgilze Ses-

rulebas? 
 � aucilebelia Tu ara valis arsebobis aRiarebis werilobiTi formiT 

gaformeba?
 � ra gansxvaveba arsebobs abstraqtul da kauzalur aRiarebas Soris? 
 � ra niSnebi axasiaTebs xelSekrulebis standartul pirobebs? 
 � ras niSnavs xelSekrulebis standartuli pirobis xelSekrulebis 

Semadgenel nawilad gadaqceva?
 � rogor ganimarteba xelSekrulebis standartuli pirobis bundovani 

teqsti?
 � warmoadgens Tu ara xelSekrulebis standartuli pirobis teqstis 

bundovaneba pirobis baTilobis safuZvels?
 � ra SemTxvevaSi miiCneva xelSekrulebis standartuli piroba baTilad?
 � ras gulisxmobs `Take it or leave it~ principi? 
 � ras gulisxmobs `Privity of Contract~ principi?
 � ra Sedegebs iwvevs mesame piris uari, mis sasargeblod dadebuli 

xelSekrulebiT SeZenil uflebaze? 
 � valdebulia Tu ara piri, vis sasargeblodac daido xelSekruleba, 

daasabuTos xelSekrulebiT SeZenil uflebaze uari? ratom? 
 � SesaZlebelia Tu ara araqmedunariani piris sasargeblod xelSek-

rulebis dadeba? 

2. kazusebi

kazusi #1
Sps `moda~ aris warmatebuli maRaziaTa qseli, romelic momxmarebels 

weliwadSi orjer saukeTeso brendebis mier warmoebul saqonels sTavazobs. 
2012 wlis gazafxulze maRaziam Semoitana kabebisa da fexsacmelebis axali 
koleqcia, romelic sezonis dasrulebamde gaiyida rekordul droSi da 
rekorduli raodenobiT dabali fasisa da amavdroulad, lamazi dizainis 
gamo, xolo moTxovna am prduqciaze kvlav maRali iyo. Sps ̀ modam~ gadawyvita 
ar gaeSva xelidan didi mogebis miRebis SesaZlebloba, miiRo nebarTva mwar-
moebeli kompaniisagan da Tavad daiwyo imave dizainisa da modelis kabebisa 
da fexsacmelebis warmoeba. amasTan, Sps `modam~ gaiTvaliswina is garemoe-
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bac, rom mis mier warmoebuli saqoneli ar gamoirCeoda originali saqonlis 
xarisxiTa da gamZleobiT, ris gamoc gadawyvita myidvelebisaTvis daedgina 
xelSekrulebis standartuli pirobebi, romelTa Sesabamisadac igi SeZleb-
da sakuTari pasuxismgeblobis dazRvevas SesaZlo pretenziebisagan. aqedan 
gamomdinare, Sps `modam~ SeimuSava da TvalsaCino adgilas gamoakra Semdegi 
Sinaarsis xelSekrulebis standartuli pirobebi:

gayiduli saqonlis Secvla SesaZlebelia mxolod misi SeZenidan erTi 
kviris ganmavlobaSi imave Rirebulebisa da saxis saqonelSi;

gayiduli saqonis Secvla dasaSvebia mxolod im SemTxvevaSi, rodesac 
gamyidveli amas calmxrivad miiCnevs SesaZleblad. myidvelis interesi mxed-
velobaSi ar miiReba;

saqonlis Secvla gayiduli nivTis naklis gamo gamyidvelis Tanxmobis ga-
reSe dauSvebelia.

sofio WeliZem, romelmac SeiZina maRaziaSi kaba, gadawyvita misi dab-
runeba im mizeziT, rom kabas hqonda sawarmoo wuni, kerZod, Sekerili iyo 
uxarisxo ZafiT, ris gamoc igi uvargisi gaxda SeZenidan ori dRis Semdeg. 
maRaziam nivTis Secvlaze uari ganacxada da xelSekrulebis standartul pi-
robebze miuTiTa.

sofio WeliZe ar daeTanxma maRaziis argumentacias im motiviT, rom, 
marTalia, icnobda xelSekrulebis standartul pirobebs, magram isini ar 
SeiZleba gadaqceuliyo xelSekrulebis Semadgenel nawilad, radgan Tavad 
nasyidobis xelSekruleba dadebuli iyo zepiri formiT.

kiTxvebi: 
 � marTlzomieria Tu ara maRaziis uari?
 � marTlzomieria Tu ara WeliZis pozicia?
 � SeiZleba Tu ara zemoT moyvanili pirobebi CaiTvalos standartul 

pirobebad?
 � arsebobs Tu ara maRaziis mier SemuSavebuli pirobebis baTilobis 

safuZveli? Tu arsebobs, romelia?

kazusi395 #2
individualuri mewarme yifSiZe Tavis mudmiv myidvelebze yidda natu-

ralur Txis rZes myidvelebisaTvis saxlSi mitaniT. mas xSirad hqonda Tavis 
klientebTan konfliqti rZis cvalebad fasTan dakavSirebiT, xan ki imis gamo, 
rom rZis mitanisas myidvelebi saxlSi ar iyvnen.

yifSiZem rZis myidvelebTan Seadgina xelSekrulebis standartuli te-
qsti, sadac miTiTebuli iyo, Tu ra pirobebis dadgomisas SeiZleboda rZis 
gasayidi fasisi Secvla, aseve, dadginda myidvelebis mkacri pasuxismgebloba 

395 ZlieriSvili, valdebulebiTi samarTali (praqtikuli amocanebi), 2002, kazusi #16, gv. 
17.
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im SemTxvevaSi, Tuki xelSekrulebiT gaTvaliswinebul dros rZis mitanisas 
ar iqnebodnen saxlSi.

yifSiZem TiToeul mudmiv myidvels moawerina xeli xelSekrulebaze. my-
idvelebi xelmoweris Semdeg male mixvdnen, rom xelSekrulebis pirobebi 
maTTvis miuRebelia, magram arc xelSekrulebis Sewyveta surdaT, radgan maT 
Txis rZis miReba eqimisgan hqondaT daniSnuli.

kiTxvebi:
 � hqonda Tu ara yifSiZes aseTi xelSekrulebis dadebis ufleba?
 � aqvT Tu ara myidvelebs ufleba moiTxovon xelSekrulebis pirobebis 

Secvla?
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 Tavi V. fuladi valdebulebebi

I.  fuladi valdebulebis arsi 

1. zogadi debulebani

fuladia iseTi valdebuleba, romlis obieqtia gansazRvruli odenobis 
fuladi Tan xis gadaxda.396 fuladi valdebuleba ar warmoadgens gvarovnuli 
niSniT gansazRvruli nivTis gadace mis valdebulebas, radgan es ukanaskneli 
aris nivTis gadacemis valdebulebis qvesaxe oba.397

fuli samoqalaqo brunvaSi gacvlis sayovelTao saSualebaa.398 samo qala qo 
brunvaSi monawile TiToeul subieqts SeuZlia fulis gadaxdis sanacvlod 
miiRos rame qonebrivi sikeTe, romelsac urTierTobis sxva subieqti gadas-
cems mas gadaxdili fulis sanacvlod. sayovelTao gacvlis saSualebis fun-
qcia fuls eniWeba misadmi samoqalaqo brunvis monawileTa ndobis gamo, ra-
meTu samoqalaqo brunvis TiToeuli monawile dar w munebulia, rom mocemuli 
fuladi niSani daubrkoleblad miiReba meore piris mier saqonlis gadacemis 
sanacvlod, rom fuladi niSani mas aniWebs materialuri si  ke Tis Tavisuflad 
arCevis SesaZleblobas. e.i. fulis msyidvelobiTi SesaZleb lo ba damyarebu-
lia misadmi samoqalaqo brunvis monawileTa ndobaze. fuladi niSnis Rireb-
uleba, iseve rogorc saqonlis Rirebuleba, ganisazRvreba moTxovnisa da mi-
wodebis Tanafar do biT da arasdros ar warmoadgens absolutur simyares.399 

kanons ar SeuZlia Seqmnas gacvlis sayo velTao saSualeba, rameTu mas 
ar SeuZlia daadginos, Tu ra SeiZleba iyos nebayoflobiT dadebuli ga-
rigebebis sagani (xel Sekrulebis Tavisuflebis principi).400 kanons aseve ar 
SeuZlia arsebul gacvlis saSualebas mianiWos gansazRvruli msyidvel-
unarianoba, rameTu fulis msyidvelunarianobis Zala aris samoqalaqo brun-
vis yvela monawilis individualuri Sefasebebis rTuli urTierTkavSiris 
Sedegi. is faqti, rom gansazRvruli nivTi war mo adgens gacvlis sayovelTao 
saSualebas, damyarebulia samoqalaqo brunvis monawileTa sayovelTaod cno-
bil Cveulebebze. magram es Cveulebebi mainc yalibdeba saxelmwifos mxridan, 
Tumca arapirdapiri, magram mainc Zlieri zemoqmedebiT. 

samoqalaqo brunvaSi kreditis,401 aseve iseTi garigebebis arsebobisas, 
rom le biTac xdeba Sesrulebis gadadeba (magaliTad, sesxi, nardoba da sxv.), 
saxelmwifos eZleva SesaZlebloba, gansazRvros is sagani, romelic iqneba 

396 Weiler, Schuldrecht AT, 2012, § 9, Rn 2.
397 Palandt, Bürgerliches Gesetzbuch, 67 Auflage, Rn 256.
398 Schmidt, Geld und Geldrecht im Privatrecht,1984, Rn 737.
399 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebebis samarTlebrivi buneba, 
2010, gv. 296.
400 zoiZe, evropuli samarTlis recefcia saqarTveloSi, 2005, gv. 268.
401 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 7.
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valdebulebis Sesru le bis ukiduresi da iZulebiTi saSualeba. ukiduresi im 
gagebiT, rom igi cvlis valdebulebis namdvil sagans, Tuki am ukanasknelis 
gadacema realurad SeuZ lebelia (naturiT Sesrulebis nacvlad fuladi kom-
pensacia). iZulebiTi igulisx me ba im gagebiT, rom movale Tavisufldeba am 
sagnis gadacemis valdebulebisagan, kreditori ki valdebulia miiRos igi 
imisaTvis, rom ar CaiTvalos vadis gadamci leb lad. 

saxelmwifo mTel rig valdebulebebSi (magaliTad, gadasaxa debi, mosakre-
blebi, baJebi) warmoadgens kreditors. kerZo pirTa Soris garigebebi xSirad 
ideba kreditiT, rac ganapirobebs imas, rom xelSekrulebis dadebisa da misi 
Sesrulebis momentebi zogjer erTmaneTs ar emTxveva.402 xelSekrulebiT gaT-
valiswinebuli valdebulebis Ses ru lebis SeuZlebloba, movalis pasuxismge-
blobisagan gaTavisuflebis safuZveli SeiZ leba iyos mxolod kanoniT pirda-
pir gaTvaliswinebul SemTxvevebSi.403 valdebulebis arajerovani Sesruleba 
kreditors aniWebs zianis anazRaurebis moTxovnas, xolo dauS vebeli saSu-
alebiT Sesrulebis iZuleba dazaralebuls aniWebs miyenebuli zianis anaz-
Raurebis uflebas.404 

yvela am SemTxvevaSi kanonmdebelma aucileblad unda gansazRvros is sa-
gnebi, romel Ta gadacemac savaldebuloa valdebuli pirisaTvis, xolo miRe-
ba ki saval de buloa uflebamosili pirisaTvis. qonebrivi valdebulebebis 
Sesrulebis universalur surogats ewodeba kanonieri sagadamxdelo saSu-
aleba. maSasadame, samoqalaqo da savaW ro brunva qmnis gacvlis saSualebas, 
xolo saxelmwifo ki _ gadaxdis kanonier saSua lebas. rogoria am ori cnebis 
Tanafardoba? 

saxelmwifo brunvaSi uSvebs qaRaldis niSnebs da acxadebs, rom am qaRal-
dis niSnebiT SeiZleba valebis gadaxda. samoqalaqo da savaWro brunva iyenebs 
am niSnebs axali garigebebis dasadebad. aseT SemTxvevebSi kanonieri gadax-
dis saSuadeba xdeba gacvlis sayovelTao saSualeba. zogjer saxelmwifo 
Wris oqros monetebs da acxadebs mas kanonieri gadaxdis saSualebad. orive 
aRniSnul SemTxvevaSi es cnebebi sagnob ri vad emTxveva. aseTi damTxveva, eko-
nomikuri TvalsazrisiT, garduvali da normaluria, rameTu saxelmwifos ar 
SeuZlia, rom mudmivad romelime sagans mianiWos gadaxdis saSualebis Zala, 
Tuki samoqalaqo brunva uars acxadebs gamoiyenos es sagani axali garigebebis 
dasadebad. 

402 SoTaZe, ipoTeka, rogorc sabanko kreditis uzrunvelyofis saSualeba, disertacia, 
Tsu, 2012, gv. 138.
403 vaSakiZe, samoqalaqo kodeqsis garTulebul valdebulebaTa sistema, 2010, gv. 96.
404 dundua, deliqturi pasuxismgeblobisa da saxelSekrulebo pasuxismgeblobis Tanafar-
doba, `samarTlis Jurnali~, #1, 2009, gv. 59.
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2. fuladi sistemis cneba da saxeebi

fuladi sistemis cnebas aqvs orgvari aspeqti: iuridiuli da ekonomikuri. 
iuridi u li TvalsazrisiT, TiToeuli qveynis fuladi sistema SeiZleba gan-
isazRvros rogorc sxvadasxva saxis fuladi niSnebis erToblioba, romelic 
gamoxatulia im erTsa da imave fulad erTeulSi, romelic ganapirobebs maT 
sagadamxdelo Zalas. iuridiuli Tval sazrisiT, fuladi sistema rCeba ucv-
leli, rameTu ar icvleba is fulis erTeuli, romelic safuZvlad udevs 
am sistemas: am sistemis zogierTi elementis amoReba (maga li Tad, brunvi-
dan liTonis monetebis amoReba), aseve am sistemaSi darCenili fuladi niS-
nebis msyidvelunarianobis Secvla, ar iwvevs fuladi sistemis igiveobriobis 
darR ve vas. 

ekonomikuri TvalsazrisiT, fuladi sistema gagebul unda iqnes, rogorc 
fuladi niSnebis msyidvelunarianobis saxelmwifoebrivi mowesrigebis isto-
riulad Camoyalibe bu li erT-erTi gansazRvruli tipi. sxvadasxva saxis fu-
lad sistemebs Soris Ziri Tadad ganasxvaveben:

1) oqros mimoqcevis sistemas, romelsac msoflio omamde gabatonebuli md-
gomareoba ekava evropis qveynebis umravlesobaSi. kanonieri gadaxdis saSualebis 
Zala miniWebuli hqonda gansazRvruli sinjisa da wonis oqros monetebs. 

2) qaRaldis fulis mimoqcevis sistema; fulis niSnebis emisiis (anu brun-
vaSi gaSveba) ufleba aseT sistemis qveynebSi gaaCnia mxolod saxelmwifos 
Sesabamis kompe ten tur dawesebulebas (rogorc wesi, saxelmwifo (erovnuli) 
banks). ekonomikuri funqciis mixedviT, fuli warmoadgens saerTo gacvliT, 
Sefasebis, Rirebulebis Senaxvisa da gadacemis saSualebas, angariSsworebis 
erTeuls.405 

3. fulis, rogorc gacvlis sayovelTao saSualebis, niSnebi

praqtikuli mniSvnelobis sakiTxia, Tu ra CaiTvleba fulad niSnad. ro-
gorc cno bi lia, yvela qveynis sajaro samarTlis erT-erTi ZiriTad safuZ-
vels warmoadgens saxel m wi fos suvereniteti fulis mimoqcevis sferoSi. 
saxelmwifos yovelTvis gaaCnia fulis moWrisa da brunvaSi gaSvebis eqskluz-
iuri uflebamosileba. saxelmwifos mier gamoSvebul liTonis monetebsa Tu 
qaRaldis kupiurebs, romlebsac gaaCniaT sayo velTao sagadamxdelo mniS-
vneloba, `saxelmwifo fuli~ ewodeba. maT ricxvs ar miekuTvneba ucxouri 
valuta da sxvadasxva saxis fasiani qaRaldi (Cekebi, Tamasuqebi, sasaqonlo 
orderebi). Tuki ucxouri valutis gamoyenebas farTo xasiaTi aqvs, maSin 
Sesabamisi ucxouri valuta iTvleba fulis niSnad (magram ara `saxelm wifo~ 
fulad niSnad). 

405 Palandt, Bürgerliches Gesetzbuch, 67 Auflage, Rn 255.
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kontinentur samarTalSi upiratesoba eniWeba valdebulebis naturiT 
Sesrulebas. kanonieri sagadamxdelo saSualeba cvlis valdebulebis nebis-
mier sagans im SemTxvevaSic ki, roca valdebulebis naturiT Sesruleba Seu-
Zlebelia406 da ar aTavisuflebs movales kreditorisaTvis Sesabamisi fu ladi 
kompensaciis gadaxdis movaleobisagan. kanonieri sagadamxedelo saSualeba 
warmoadgens nebismieri saxis fuladi valdebulebis sagans, Tuki mxareTa 
SeTan xmebiT gansazRvruli sxva ram ar aris.407 

kanonieri sagadamxdelo saSualebis Tvisebas fuladi niSani Rebulobs 
nor ma tiu li aqtis ZaliT: mxolod is faqti, rom saxelmwifo brunvaSi uSvebs 
gansazRvrul fu lad niSnebs, ar warmoSobs kanonieri gadaxdis saSualebas. 
fuladi niSnis sagadamx de lo Zalas (gadaxdisunarianobas) saxelmwifo, ro-
gorc wesi, adgens nominalis mixedviT, anu gansazRvruli raodenobis fu-
ladi erTeuliT (magaliTad, 5 lari, 100 lari, 200 evro da a.S.). fuladi 
niS nebisaTvis miniWebuli legaluri sagadamxdelo saSualebis statusis 
samarTlebrivi mniSv neloba imaSi mdgomareobs, rom kreditoris mier kanon-
ieri sagadamxdelo saSua le bis, romelic warmoadgens valdebulebis Ses-
rulebis sagans, miRebaze uaris Tqma, iwvevs im samarTlebriv Sedegebs, rac 
dakavSirebulia kreditoris mier vadis gada cile basTan (mora creditoris).408 amiT 
Tanamedrove samarTlis mixedviT amoiwu re ba kanonieri sagadamxdelo saSu-
alebis samarTlebrivi mniSvneloba. aseTi saxis fu lis niSnebis miuRebloba ar 
iTvleba sisxlissamarTlebriv danaSaulad da ar war mo ad gens valdebulebis 
SeusruleblobisaTvis movalis pasuxismgeblobisagan gaTavi suf lebis safuZ-
vels. movales kanoniT gaTvaliswinebuli safuZvlebis arsebobis SemTxvevaSi 
yovelTvis SeuZlia kreditoris saxelze notariusTan depozitze Seitanos 
fuladi Tanxa. 

zogierT SemTxvevaSi SeiZleba adgili hqondes fuladi niSnebis gadacv-
las. aRniSnuli SemTxvevisagan gansxvavdeba saxelmwifos mier brunvidan 
amoRebuli fuladi niSnebis gadacvla axal fulad niSnebze. gadacvlas, ro-
gorc wesi, win usw rebs Sesabamisi niSnebisaTvis kanonis mier sagadamxdelo 
funqciis gauqmeba. amis Semdeg gauqmebuli fuladi niSnebis mflobelebi 
uflebamosilni arian daTqmul vada Si Caabaron es fuli saxelmwifos axali 
fuladi niSnebis misaRebad. daTqmuli vadis gasv lis Semdeg Zveli fuladi 
niSani, samarTlebrivi TvalsazrisiT, aRar ganixileba rogorc fuli (demon-
etizacia). gadacvla yovelTvis xdeba nominalis mixedviT. 

a. fuladi valdebulebis Sesrulebis Taviseburebani
fuladia iseTi valdebuleba, romlis obieqtia409 movalis mier kredito-

406 Goode, Reactions to the Communication on European Contract Law:  http://europa.eu.int/comm./consum-
ers/policy/developments/contract _law/comments/summaries/sum _en.pdf. 
407 ZlieriSvili, fuladi valdebulebebis Serulebis Taviseburebani, 2005, gv. 12.
408 Palandt/Grüneberg, Kommentar zum Bürgerlichen Gesetzbuch und Nebengesetzen, 69 Auflage, 2010, 
§293, Rn 10.
409 Donnelly, The Law of banks and credit institutions, 2000, 369.
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ris sasar geb lod gansazRvruli raodenobis fuladi Tanxis gadaxda. fuli 
_ es aris samoqalaqo-samarTlebrivi urTierTobis specifikuri obieq ti, 
romelic xels uwyobs saqonlis gacvlas. fuladi niSnebi unda iyos maq-
simalurad brunvaunariani, xolo is fuladi niSnebi, romelTac dakarguli 
aqvT es Tviseba, warmoadgens mxolod koleqcionerebis interesis sferos. 
valdebulebis sagnis swored es specifikuroba ganapirobebs imas, rom fu-
ladi valdebulebebi gamoyofilia calke da regulirdeba specialuri norme-
biT, romlebic gamoiyeneba mxolod aseTi saxis valdebulebebis mimarT. 

fulis gadaxdis valdebuleba SeiZleba warmoiSvas kanonidan (magaliTad, 
408-e muxli dazaralebuls uflebas aZlevs moiTxovos zianis anazRaureba _ 
mkurnalobis xarjebi, yovelTviuri sarCo); an xelSekrulebidan (477-e mux-
lis Tanaxmad, nasyidobis xelSekrulebiT myidveli valdebulia gadauxados 
gamyidvels SeTanxmebuli fasi). 

fulad valdebulebas SeiZleba hqondes ZiriTadi (magaliTad, sesxis 
xelSekru le biT gamsesxebeli sakuTrebaSi gadascems msesxebels fuls) an 
damatebiTi xasiaTi (magaliTad, 409-e muxlis Tanaxmad, Tu zianis anazRau-
reba pirvandeli mdgomareobis aRdgeniT SeuZlebelia an amisaTvis saWiroa 
araTa na zo mierad didi xar je  bi, maSin kreditors SeiZleba daekisros fuladi 
kompensacia). fuladi val debulebebis damatebiTi xasiaTi gamomdinareobs iq-
idan, rom fuli warmoadgens yovelgvari materialuri Tu aramaterialuri 
qonebrivi sikeTis Rirebulebis gansazRvris sayovelTao saSualebas. 

fuladi valdebulebebi warmoiSoba imave safuZvlebidan, romlidanac 
warmoiSoba sxva saxis valdebulebebi. amasTan dakavSirebiT aRsaniSnavia, rom, 
Tuki nebismieri sxva valdebuleba misi darRvevis Sedegad SeiZleba trans-
formirebul iqnes fulad valdebulebad fuladi kompensaciis dakisrebis 
gziT, fuladi valdebuleba mova lis mier vadis gadacilebis SemTxvevaSic ki 
_ mainc rCeba fuladad. vadis gada cilebisaTvis procentis Tu sxva damate-
biTi xarjebis gadaxdevineba warmoadgens dama tebiT fulad valdebulebas. 

fuladi valdebulebis Sinaarss warmoadgens movalis valdebuleba, ga-
dasces kre ditors sakuTrebaSi gansazRvruli odenobis fuladi niSnebi 
(Tanxa), romelic SeiZ le ba zustad iyos gansazRvruli (magaliTad, asi lari), 
an mxareebi SeTanxmebulni iyvnen misi gansazRvris wesze. magaliTad, 477 
III muxlis Tanaxmad, Tu nasyidobis xel Sek ru lebaSi fasi pirdapir ar aris 
miTiTebuli, mxareebi SeiZleba SeTanxmdnen misi gan sazRv ris saSualebebze.410 

383-e muxlis Tanaxmad, fuladi valdebuleba gamoixateba erovnul valu-
taSi. mxareebs SeuZliaT fuladi valdebuleba daadginon ucxour valuta-
Sic, Tu kanoniT es akrZaluli ar aris. valuta aris ama Tu im qveynis fuladi 
erTeuli,411 romelic safuZvlad udevs qvey nis fulad sistemas.412 

410 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebebis samarTlebrivi buneba, 
2010, gv. 24.
411 Principles of European Contract Law, Parts I and II, 2000, 374.
412 Palandt/Grüneberg, §244, Rn 3; Grudmann, Münch.Komm, BGB, §244, Rn 8; Pruting/Smidt-Kessel, §244, 369. 
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saqarTveloSi, qveynis mTel teritoriaze, erTaderTi saga damx delo 
saSualebaa lari. ucxouri valuta sazRvargareTis qveynebis fuladi niS-
nebia (magaliTad, evro, aSS-s dolari, inglisuri funti sterlingi da a.S.). 
ucxouri valuta saqarTveloSi ar warmoadgens pirdapir sagadamxdelo sa-
Sualebas. Tumca, yovelgvari ucxouri valuta potenciurad asrulebs sag-
adamxdelo funq cias e.w. saerTaSoriso angariSsworebebSi. ucxouri valutis 
es potenciuri SesaZ leb loba gamomdinareobs iqidan, rom sagareo vaWrobis 
anda sazRvargareTuli sakredito operaciebidan warmoSobili fuladi val-
debuleba yovelTvis gamoixateba im valutaSi, romelic garigebis sul cota 
erTi mxarisaTvis mainc iqneba ucxouri valuta. aqedan gamomdinare, saqonlis 
fasis gamo xatva ucxour valutaSi nasyidobis xelSekrulebas ar gadaaqcevs 
fulad valde bu le bad. aseve, Tamasuqi da Ceki SeiZleba gamoxatul iqnes 
ucxouri valutiT, magram amiT igi ar kargavs Tamasuqis an Cekis Tvisebebs. 

ucxour valutaSi dadgenili fuladi valdebulebebisagan gansxvavdeba 
ucxouri valu tis nasyidobis xelSekrulebebi, romlebSic valuta asrulebs 
ara fulis funq ci as, aramed gamodis rogorc `saqoneli~. aseT garigebebs 
ewodebaT savaluto garigebebi. isini mimarTulia ara ucxouri fuladi niS-
nebiT gadaxdisaken, aramed am fuladi niSnebis miwodebisaken. 

savaluto garigebebis mimarT gamoiyeneba ara fuladi valdebulebebis 
mimarT dadgenili specia lu ri samarTlebrivi normebi, aramed gvarovnuli 
niSniT gansazRvruli nivTebis nasyidobis momwesrigebeli normebi. valut-
is gacvlis SemTxvevaSi movalis mier vadis gadacileba iwvevs ara procen-
tebis daricxvas, rogorc amas adgili aqvs fulad valdebulebebSi, aramed 
warmoSobs zianis anazRaurebis uflebas: kreditors movalis mier vadis ga-
dacilebis SemTxvevaSi SeuZlia ucxouri fuladi niSnebis SeZenis Sesaxeb ga-
rigeba dados mesame pirTan da vadis gadamcilebeli movalisagan moiTxovos 
kursebs Soris (anu xelSekrulebiT Tavdapirvelad dadgenil kurssa da mesa-
me pirisagan ucxouri valutis SeZenisas kursebs Soris) sxvaobis anazRaure-
ba.413 fulad valdebulebebTan dakavSirebiT, ganasxvaveben valis valutasa da 
gadaxdis valutas. valis valuta is fuladi erTeulia, romelSic gamoixateba 
fuladi valdebulebis Tanxa. gadaxdis valuta is fuladi niSnebia, romelic 
warmoadgens fuladi valdebulebis Sesrulebis saSualebas. es gansxvaveba 
ZiriTadad gamoiyeneba ucxour valutaSi dadge nili fuladi valdebulebebis 
mimarT. imis gamo, rom kanoniT saqarTvelos mTel teri toriaze erTad erT 
sagadmxdelo saSualebad aRiarebulia erovnuli valuta _ lari, Sesabamisad, 
ga dax dis valutac yovelTvis laria, xolo valis valuta ki SeiZleba iyos 
rogorc la ri, ise nebismieri ucxo qveynis fuladi niSnebi. 

fuladi valdebuleba SeiZleba iyos rogorc uprocento, ise procentiani 
(maga li Tad, fizikur pirebs Soris sesxi, rogorc wesi, aris uprocento, sa-

413 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebebis samarTlebrivi buneba, 
2010, gv. 61.
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banko krediti ki yovelTvis procentiania).414 saqarTvelos samoqalaqo kode-
qsi ar iZleva procentis ganmartebas. praqtikaSi miRebuli ganmartebiT, pro-
centi _ esaa perioduli sazRauri kapitalis sargeblobi saT vis. saprocento 
valdebu le ba yovelTvis damatebiTi valdebulebaa. Tu ZiriTadi valdebule-
ba ar warmoSobila anda baTilad iqna cnobili, arc saprocento valdebuleba 
warmoiSoba. ZiriTadi val debulebis gaqarwyleba iwvevs procentis gadaxdis 
valdebulebis Sewyvetas.415

fulad valdebule bebSi SesaZlebelia moxdes procentis gaTvaliswine-
ba, rogorc sxvisi fuladi kapitalis droebiTi sargeb lobis safasuri (DC-
FR-is 1:104-e principi)416 417, romlis moculobac SesaZlebelia dadgenili 
iyos xelSekrulebiT (saxelSekrulebo procenti) an kanoniT (kanonismieri 
procenti).418

saqarT ve los samoqalaqo kodeqsiT saprocento valdebuleba warmoiSoba 
mxolod mxareTa SeTanxmebiT gaTvaliswine bul SemTxvevebSi. magaliTad, 403 
I muxlis nawilis Tanaxmad, `movale, rome lic fuladi Tanxis gadaxdis vadas 
gadaacilebs, valdebulia gadacilebuli droi saTvis gadaixados mxareTa Se-
TanxmebiT gansazRvruli procenti, Tu kreditors sxva safuZvlidan gamom-
dinare, ufro metis moTxovna ar SeuZlia~. agreTve, 625-e mux lis Tanaxmad, 
sesxisaTvis mxareTa SeTanxmebiT SeiZleba gaTvaliswinebul iqnes procenti.419 
saprocento ganakveTis gansazRvrisas, saqarTvelos kanonmdebloba upirate-
sobas aniWebs xelSekrulebis Tavisuflebis princips (xelSekrulebis Sinaar-
sis Tavi suf leba).420 

garkveuli Taviseburebebi SeiniSneba fuladi valdebulebis Sesrulebis 
adgilis sakiTxTan mimarTebiT. Sesrulebis adgilis saeWvoobisas, fuladi 
valdebuleba unda Sesrul des kreditoris adgilsamyofelis (sacxovrebeli 
adgilis an iuridiuli misamarTis) mixedviT (386-e muxli). Sesrulebis adgi-
lis saeWvoobaSi igulisxmeba iseTi SemTxveva, rodesac Ses rulebis adgili 
arc kanoniT da arc xelSekrulebiTaa gansazRvruli da arc garemoe be bidan 

414 SoTaZe, ipoTeka, rogorc sabanko kreditis uzrunvelyofis saSualeba, dis., Tsu, 2012, 
gv. 138.
415 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 384-e muxli, gv. 333.
416 Draft Common Frame of Reference _ `proeqti saxelmZRvanelo principebis erTian siste-
maze~. DCFR-s, rogorc proeqts, safuZveli Caeyara evrokomisiis mier 2005 wels. dRei-
saTvis es dokumenti kerZo samarTlis umniSvnelovanesi institutebis erTiani krebulia, 
romelSic ganxilulia ev ro  kavSiris wevri TiTqmis yvela qveynis erovnuli kanonmde-
bloba, doqtrina da sasamarTlo praqtika. Clive/Schulte_Nölke, Principles, definitions and model 
rules of European Private Law: Draft Common Frame of Reference (DCFR), 2009. 
417 Jansen/Zimmermann, Was ist und wozu der DCFR NJW, 2009, 3401.
418 fulad valdebulebebSi procentTan dakavSirebiT ixileT: SoTaZe, ipoTeka, rogorc 
sabanko kreditis uzrunvelyofis saSua leba, disertacia, Tsu, 2012, gv. 127-143.
419 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebebis samarTlebrivi buneba, 
2010, gv. 364.
420 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 93.
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gamomdinareobs.421

kanonmdebloba movales aniWebs damatebiT SesaZleblobas, rom fuladi 
valdebu le ba Seasrulos ara kreditoris sacxov rebeli adgilis an iuridi-
uli misamarTis mixed viT, aramed, Tu kreditors aqvs fulis CaricxvisaTvis 
gamiznuli sabanko angariSi im adgilas an im qveyanaSi, sadac gadaxda unda mox-
des, maSin movales SeuZlia am anga riSze CaricxviT Seasrulos valdebuleba, 
garda im SemTxvevebisa, ro ca kreditori amis winaaRmdegia. magaliTad, iva-
niZesa da nemsaZes Soris daido 5 tona mandarinis nasyidobis xelSekruleba. 
xelSekrulebis mixedviT ivaniZes nemsaZisaTvis unda gadaeca mandarini, xolo 
nemsaZes ki unda gadaexada gamyidvelisaTvis 2500 lari. nemsaZe cxovrobs 
TbilisSi, ivaniZe ki - baTumSi. xelSekrulebiT Tanxis gadaxda unda momx-
dariyo baTumSi. nemsaZem Seityo, rom ivaniZes baTumSi „X~N bankSi hqonda fu-
lis CaricxvisaTvis gamiznuli angariSi. nemsaZes SeuZlia bankSi ivaniZis an-
gariSze Caric xos 2500 lari da amiT Seasrulos fuladi valdebuleba, Tuki 
ivaniZe amis Sesaxeb Tanx mobas ganacxadebs.422 

b. fuladi valdebulebis dafarvis rigiToba
arcTu ise iSviaTia SemTxvevebi, rodesac erTi da igive kontrahentebi imy-

ofebian sxvadasxva saxelSekrulebo urTierTobaSi. magaliTad, erTi da igive 
msesxebeli debs ramdenime sesxis xelSekrulebas erTsa da imave gamsesxe-
belTan. erTi da igive myidveli debs erTi da igive gamyidvelTan ramdenime 
nasyidobis xelSekru le bas da a.S. mraval aseT SemTxvevaSi xelSekrulebis pi-
robebi erTmaneTs ar emTxveva. magaliTad, sxvadasxva sesxis xelSekrulebiT 
gansazRvruli fuladi Tanxa, masze daricxuli procenti, gadaxdis vadebi da 
pasuxismgeblobis RonisZiebebi SeiZleba gansxvavdebodes.423

rogorc wesi, movalis mier valdebulebis Sesruleba xdeba imgvarad da 
im garemoebebSi, romlebic samarTlebrivi urTierTobis mxareebs SesaZle-
blobas aniWebs, gansazRvron Tu romeli xelSekrulebidan an sxva samarT-
lebrivi safuZvlidan warmoSobili konkretuli valdebuleba Sesrulda.424 

praqtikaSi ar aris gamoricxuli iseTi SemTxvevebic, rodesac movales 
sxvadasxva valdebulebidan gamomdinare, erTi da imave kreditoris mimarT, 
erTmaneTis msgavsi ramdenime valdebulebis Sesruleba ekisreba. Sesrulebis 
erTgvarovneba gulisxmobs Sesrulebis sagnis erTgvarovnebas (magaliTad, 
a-s b-sTvis gadasaxdeli aqvs 200 lari binis qira, 300 lari _ sesxi, 400 lari 
_ nasyidobis xelSekrulebis safuZvelze SeZenili nivTis sa fa suri). am val-
debulebebis specifikuroba imaSi mdgomareobs, rom movalis mier ganxor-
cielebuli Sesruleba ar aris sakmarisi yvela valdebulebis dasafaravad.425 

421 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 103.
422 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebebis samarTlebrivi buneba, 
2010, gv. 322.
423 ZlieriSvili, fuladi valdebulebebis Serulebis Taviseburebani, 2001, gv. 341.
424 Palandt/Grüneberg, §366, Rn 1; Wenzel, Münch.Komm, BGB, §366, Rn 2; Pruting/Pfeiffer, §366, 643. 
425 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebebis samarTlebrivi buneba, 
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387-e muxlis pirveli nawilis Tanaxmad, `Tu movales ekisreba kreditori-
saTvis sxvadasxva valdebulebidan gamomdinare, erTmaneTis msgavsi ramden-
ime Sesruleba da is, rac Sesrulda, ar aris sakmarisi yvela valis dasafa-
ravad, maSin daifareba is valdebuleba, romelsac movale Sesrulebis dros 
amoirCevs.~

Sesrulebis erTgvarovneba gulisxmobs Sesrulebis sagnis erTgva-
rovnebas.426 sasamarTlo praqtikaSi gvxvdeba SemTxvevebi, rodesac movale, 
romelsac kre ditoris winaSe ekisreba sxvadasxva valdebulebidan gamomdin-
are erTmaneTis msgavsi ramdenime Sesruleba, ar uTiTebs, Tu ganxorciele-
buli SesrulebiT, romeli valdebuleba unda Sewydes. magaliTad, msesxe-
belma, romelsac dade bu li aqvs erTsa da imave pirTan ramdenime sesxis 
xelSekruleba, daubruna gamsesxebels vali, romelic ar iyo sakmarisi yvela 
valdebulebis dasafara vad, Tumca ki, ar miuTiTa kreditors, Tu romeli 
valdebuleba unda CaiT va los Sesrulebulad. aseT SemTxvevaSi saqarTvelos 
samoqalaqo kodeqsi Ses rulebis arCevanis prioritets aniWebs movales. aseTi 
midgoma emyareba im garemoebas, rom movalem yvelaze ukeT icis, romeli va-
lia misTvis yvelaze mZime da romeli maTganis gastumrebis SemTxvevaSi iqneba 
igi dazRveuli damatebiTi xarjebisagan. 

amitomacaa, rom movales eZleva SesaZlebloba TviTon gadawyvitos, jer 
romeli tvirTi moxsnas. SeiZleba es ar Sediodes kreditoris interesebSi, 
magram misi moTxovnis dayeneba movalis arCevanis uflebaze win, dauSvebelia 
swored aRniSnuli garemoebebis gamo.

ganviTarebuli qveynebis sasamarTlo praqtikaSi gavrcelebulia mosaz-
reba, rom ramdenime erTgvarovani (erTmaneTis msgavsi) valdebulebis Sesru-
le bi sas, Sesrulebis bedi unda gadawydes, upirveles yovlisa, mxareTa Se-
TanxmebiT, kerZo avtonomiis principebidan gamomdinare.427

im SemTxvevaSi, Tuki mxareebi ar SeTanxmebulan dafarvis rigiTobis Se sa-
xeb, maSin moqmedebs jer kidev romis samarTalSi dadgenili wesi _ `possumus 
enim certam legem dicere ei quod solvimus~ _ prioriteti eniWeba imas, vinc ixdis 
(samarT leb rivi tvirTis matarebeli mxare). aRniSnuli debulebebi mocemu-
lia safrangeTis samoqalaqo kodeqsis 1253-e muxlSi, germaniis samoqalaqo 
sjuldebis 366-e paragrafis pirvel abzacSi, espaneTis samoqalaqo kodeqsis 
1171-e muxlSi, kvebekis samoqalaqo kodeqsis 1569-e muxlSi, holandiis samo-
qalaqo kodeqsis 6:43-e muxlSi. 

praqtikuli mniSvneloba eniWeba im sakiTxis garkvevas, ra momentisaTvis 
unda ganacxados movalem, Tu romel Sesrulebas irCevs. movales aseTi arCe-
va ni SeuZlia ganaxorcielos ara mxolod uSualod valdebulebis Sesrule-

2010, gv. 332.
426 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 387-e muxli, gv. 341.
427 Principles of European Contract Law, Parts I and II, 2000, 346.
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bis momentSi, aramed dauyovnebliv, Sesrulebis ganxorcielebis Semdegac.428

 mniSvnelovania agreTve, rom movalem Tavisi arCevanis Sesaxeb acnobos kre-
di tors. radgan kanonmdebloba ar iTvaliswinebs aseTi saxis nebis gamovleni-
saTvis (SetyobinebisaTvis) raime savaldebulo formas, aseTi Setyobineba 
SeiZleba ganxorcieldes rogorc zepiri, ise werilobiTi formiT mxareTa 
So ris arsebuli konkretuli xelSekrulebis pirobebis an am sferoSi dadge-
ni li Cveulebebis gaTvaliswinebiT. praqtikuli TvalsazrisiT, umjobesia 
Setyobineba moxdes werilobiTi formiT, radgan davis SemTxvevaSi TiToeul 
mxare movalea daamtkicos is garemoeba, romelzec amyarebs Tavis moTxovnas 
Tu Sesagebels (saqarTvelos samoqalaqo-saperoceso kodelqsis 102-e mux-
liT gaTvaliswinebuli onus probandi _ mtkicebis tvirTis ganawileba).429 

Setyobinebis SinaarsTan mimarTebiT, evropis saxelSekrulebo samarTlis 
analizi gviCvenebs, rom movalis neba, rogorc wesi, gamoxatul unda iqnes 
pirdapir. SesaZlebelia sagulisxmo arCevanic, romelic gamomdina re obs im 
faqtidan, rom movalem gadaixada erT-erTi valiT gaTvaliswinebuli mkacrad 
gansazRvruli Tanxa an sxva valdebulebis mimarT gasulia xandazmulobis 
vada.430

praqtikuli mniSvnelobis sakiTxia, SeuZlia Tu ara movales ara mxolod 
amoirCios, Tu ramdenime Sesasrulebeli valdebulebidan romeli CaiTvalos 
Sewyvetilad ganxorcielebuli Sesrulebis gziT, aramed gaanawilos ganxor-
cielebuli Sesruleba ramdenime valdebulebas Soris. valdebulebis nawil-
nawil (nawilobriv) Sesrulebis momwesrigebeli normebis moTxovnaTa gaT-
valiswinebiT (ix. zemoT), aseTi SesaZlebloba movales ar gaaCnia, garda im 
SemTxvevisa, roca kreditori amaze Tanaxmaa.431

Tu movale ar gamoiyenebs arCevanis uflebas, maSin Sesrulebis rigiTo bis 
sakiTxs wyvets kanoni. cnobilia ori mid go ma: a) pirveli, romelic ZiriTadad 
gamoiyeneba saerTo samarTlis qveynebSi, iTvaliswinebs amorCevis uflebis 
gadasvlas kreditorze (kreditoris amor Ce vis subsidiuri ufleba). meore, 
romelic ZiriTadad gamoiyeneba kontinenturi samarTlis sistemis qveynebSi, 
Sesrulebis rigiTobas gansazRvravs kanonis obieqturi nebiT, ise, rom ar 
iTvaliswinebs kreditoris uflebas, ganaxor ci e los Sesrulebis amorCeva 
(gamonakliss warmoadgens iseTi SemTxvevebi, ro de sac mxareTa SeTanxmebiT 
gansazRvrulia, rom amorCevis ufleba gaaCnia kre di tors).432 saqarTvelos 
samoqalaqo samarTali upiratesobas aniWebs meore midgomas, kerZod, Tu 
movale ar gamoiyenebs 387 I muxliT miniWebul uflebas, maSin Sesrulebis 
rigiToba ganisazRvreba kanonis obieq tu ri nebiT, daifareba is vali, romlis 
gadaxdis vadac pirvelad dad ga.

428 Palandt, Bürgerliches Gesetzbuch, 67 Auflage, 2008, 440.
429 ZlieriSvili, samoqalaqo-saproceso samarTlis calkeuli sakiTxebi, 2007, gv. 15.
430 Principles of European Contract Law, Parts I and II, 2000, 348.
431 Principles of European Contract Law, Parts I and II, 2000, 348.
432 Palandt/Grüneberg, §366, Rn 8; Pruting/Pfeiffer, §366, Rn 645. 
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evropis saxelSekrulebo samarTlis principebis 7:109-e muxlis meore 
punqti pirdapir iTvaliswinebs arCevis uflebis gadasvlas kredi tor-
ze, kerZod, `Tuki valdebulebis Sesrulebis ganmxorcielebeli mxare, 
ar gansazRvravs Tu romel valdebulebas miekuTvneba ganxorcielebuli 
Sesru le ba, maSin meore mxares ufleba aqvs gonivruli drois ganmavlobaSi, 
Tvi Ton amoirCios, Tu romel valdebulebas miakuTvnos ganxorcielebuli 
Ses ru le ba. igi valdebulia ganxorcielebuli amorCevis Sesaxeb Seatyo-
binos val de bulebis Semsrulebel mxares. amasTan, nebismieri Sesrulebis 
dakavSireba im valdebulebasTan, romlis Sesrulebis vadac ar damdgara, 
anda romelic kanonsawinaaRmdegoa, an romelic sadavod aris gamxdari, 
CaiTvleba baTi lad.433

analogiuria midgoma saerTaSoriso komerciuli xelSekrule be bis prin-
cipebis (`unidreas principebi~) 6.1.12-e muxlis meore punqtSic. Tuki movale 
ar iyenebs amorCevis uflebas, maSin kreditori valdebulia go niv rul vadaSi 
acnobos movales, Tu romeli valdebulebis Sesruleba amoirCia (kreditor-
ma) im pirobiT, rom aseTi valdebulebis mimarT ukve dadga Sesru le bis vada 
da is ar aris sadavo.

evropis saxelSekrulebo samarTlis principebis komentarebSi, kredito-
ris mier ganxorcielebuli amorCevis movalisaTvis Setyobinebis Taobaze 
xazgas mu lia, rom aseTi Setyobinebis Sesaxeb moTxovna efuZneba keTilsindi-
sierebis princips. kreditoris mier aseTi Set yo bi nebis ganuxorcielebloba, 
marTalia, ar iwvevs TviTon gakeTebuli arCevanis baTilobas, magram SeiZleba 
gaxdes miyenebuli zianis anazRaurebis dakisre bis safuZveli.434

movalis dumilis (pasiurobis) SemTxvevaSi amorCevis uflebis kreditorze 
gadasvlis sistema efuZneba im mosazrebas, rom, radgan movalem ar isargebla 
misTvis miniWebuli amorCevis SesaZleblobiT, aseT SemTxvevaSi misTvis, ro-
gorc Cans, sulerTia es garemoeba. Sesabamisad, amorCevis uflebac gadadis 
kre  ditorze, radgan Sesruleba yovelTvis dgindeba kreditoris interesebi-
saT vis. maSasadame, sxva koncefciisagan gansxvavebiT, romelic dauSveblad 
mi iC nevs amorCevis uflebis kreditorze gadasvlas, evropis saxelSekrulebo 
sa marT lis principebi ufro moqnilia, radgan prioritets aniWebs samarT-
leb ri vi urTierTobis monawile mxareebs.

rac Seexeba im koncefcias, romlic ar aRiarebs amorCevis uflebis kredi-
tor ze gadasvlis SesaZleblobas da Sesrulebis rigiTobas gansazRvravs kan-
onis obieqturi nebiT, igi gansazRvravs im kriteriumebs, Tu rogor unda 
ganisazRvros Sesrulebis rigiToba im SemTxvevaSi, Tuki movale ar iyenebs 
amorCevis uflebamosilebas. es rigiToba efuZneba rogorc mxareTa savarau-
do nebis, agreTve kanoniT dadgenili garkveuli garemoebebis sxva garemoe-
bebTan SedarebiT upiratesobis prezumfcias. kerZod, 387 II muxlis Tanaxmad, 
`Tu moTxovnaTa Sesrulebis vada erTdroulad dadga, maSin Tavdapirvelad 

433 Principles of European Contract Law, Parts I and II, 2000, 348.
434 Principles of European Contract Law, Parts I and II, 2000, 348.
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unda Sesruldes is moTxovna, rome lic movalisaTvis Sesasruleblad yvelaze 
mZimea~.435 

maSasadame, movales, rogorc samarTlebrivi tvirTis matarebel mxares, 
saqarTvelos kanonmdeblobiT miniWebuli aqvs arCevanis prioritetis ufleba 
im SemTxvevebSi, Tuki mas ekisreba kreditorisaTvis sxvadasxva valdebulebi-
dan gamomdinare erTmaneTis msgavsi ramdenime Sesruleba, Tuki, rac mova-
lem Seasrula, ar aris sakmarisi yvela valis dasafaravad. movalis interesi 
amgva rad uzrunvelyofilia samarTliT. movalis gulmaviwyoba, misi dabneu-
lo ba, kanonis arcodna da a.S. miekuTvneba TviTon movalis riskis sferos.

saqarTvelos kanonmdebloba fuladi valdebulebebis Sesrulebis rigi-
Tobis sakiTxis gadawyveti sas, erTaderT SemTxvevaSi aniWebs upiratesobas 
kreditoris interesebs, kerZod, 387 III muxlis Tanaxmad, `Tu moTxovnaTa Ses-
rulebis vada erTdroulad dadga, Tanac, yvela moTxovna Tanabrad mZimea, 
Tavdapirvelad unda Sesruldes is, romelic yvelaze naklebad aris uzrun-
vel yofili~. 

es principi cnobili iyo jer kidev romis samarTalSi. `Ses ru lebisas 
mxedvelobaSi Tanabrad miiReba orive mxaris interesi im varaudiT, rom mov-
alisaTvis sasurvelia Sewydes is valdebuleba, romelic Sesasruleb lad 
yvelaze mZimea, xolo kreditorisaTvis ki is valdebuleba, romelic yvelaze 
naklebad aris uzrunvelyofili~.436

evropis saxel Sek rulebo samarTlis principebi, agreTve saerTaSoriso 
komerciuli xelSekru le be bis principebi (`unidroas principebi~) iTval-
iswinebs valdebu le bis Sesrulebis dafarvis Semdeg rigiTobas im SemTx-
vevebSi, Tuki mxareebi sxva rameze ar SeTanxmebulan: kerZod, daifareba is 
valdebuleba, a) romlis Ses rulebis vadac pirvelad dadga an dadgeba; b) 
romelic yvelaze naklebad aris uzrunvelyofili; g) romelic movalisaT-
vis Sesasruleblad ufro mZi mea; d) romelic warmoiSva ufro adre. Tuki 
CamoTvlili rigiTobidan arc er Ti safuZveli ar iZleva ganxorcielebuli 
Sesrulebis mikuTvnebis SesaZleb lo bas, maSin ganxorcielebuli Sesruleba 
nawildeba yvela valdebulebaze. 

iseTi kriteriumi, rogoricaa `yvelaze naklebad aris uzrunvelyofili~, 
ganimarteba ekonomikuri mniSvnelobis Sesabamisad. amasTan, solidaruli val-
debulebis arsebobisas, anda im SemTxvevebSi, roca valdebuleba ukve SeiZleba 
iZulebiT Ses rul des (aRsruldes), vali iTvleba ufro metad uzrunvelyo-
fi lad.437 ufro naklebad uzrunvelyofilad iTvleba ori valdebulebidan 
is, romlis mimarTac ufro adre gadis xandazmulobis vada.438

 problematur sakiTxs warmoadgens, rodesac valdebuleba (vali) uzrun-
vel yofilia nawilobriv da amasTan dakavSirebiT, saWiroa gairkves, Tu valis 

435 zogjer amis dadgena sakmaod rTulia: Palandt, Bürgerlichen Gesetzbuch, 67 Auflage, 2008, 440.
436 Победоносцев, Курс гражданского права, Чacть тpeтья: Договоры и обязательства, 1896, 165.
437 Principles of European Contract Law, Parts I and II, 2000, 349.
438 Palandt, Bürgerliches Gesetzbuch, 67 Auflage, 2008, Rn 440.
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romel nawils _ uzrunvelyofils Tu arauzrunvelyofils _ unda miekuTv-
nos ganxorcielebuli Sesruleba. am sakiTxis gadawyvetis mimarT evropu-
li sasamarTlo praqtika araerTgvarovania.439 saqarTvelos sasamarT loebis 
praqtikis mixedviT, aseT SemTxvevebSi ifareba valis arauzrunvelyofili 
nawili.440 

Sesasruleblad ufro mZime valdebulebebs miekuTvneba iseTi valdebu-
le be bi, romlebiTac gaTvaliswinebulia ufro maRali saprocento ganakveTi, 
an pirgasamtexlo da a.S., ramac SeiZleba gamoiwvios movalisTvis arasasurve-
li Sedegebis dadgoma, agreTve is Seusrulebuli valdebulebebi, romelTa 
mimarTac uflebamosilma pirma ukve daiwyo darRveuli uflebebis sasamarT-
lo wesiT dacva, magaliTad mimarTa sasamarTlos.441 

g. sasamarTlo xarjebis prioriteti
388-e muxlis Tanaxmad, movalis im gadasaxdelidan, romelic ar aris sak-

marisi mTeli vadamosuli valis dasafaravad, Tavdapirvelad ifareba sa-
samarTlos xarjebi, Semdeg ZiriTadi Sesruleba (vali), dabolos, _ procenti. 
aRniSnuli norma awesrigebs ori saxis fulad valdebulebas: pirveli _ esaa 
sajarosamarTlebrivi val de buleba, rogoricaa sasamarTlo xarjebis anaz-
Raureba. meore ki, kerZosamarTleb rivi xasiaTis valdebulebaa, rogoricaa 
ZiriTadi valdebuleba da damatebiTi (sapro cen to) valdebulebis Sesrule-
ba. saubaria valdebulebis darRvevis Semdeg ganxorcie lebul Sesrulebaze 
(iZulebiTi aRsruleba). sasamarTlo xarjebSi am SemTxvevaSi igu lisxmeba 
iZulebiTi aRsrulebis xarjebi, romelic `saaRsrulebo warmoebaTa Sesa-
xeb~ saqarTvelos kanonis Sesabamisad, amoRebul unda iqnes aRsasrulebel 
moTxov nas Tan erTad. sajarosamarTlebrivi xasiaTis valdebulebis upira-
tesi dafarvis safuZve li isaa, rom misi warmoSoba dakavSirebulia aRniSnuli 
kerZo-samarTlebrivi valdebu le bis iZulebiT SesrulebasTan da Sesabamisad, 
am ukanasknelis miznebs emsaxureba. 

 magaliTad, a-s b-sTvis unda gadaexada sasamarTlo gadawyvetilebiT 
dakis rebuli 5000 lari, ZiriTadi vali da 500 lari procenti. imis gamo, 
rom movalem ne bayoflobiT ar daakmayofila kreditori, saWiro gaxda 
gadawyvetilebis iZulebiTi aRsruleba, ramac gamoiwvia 500 laris odeno-
biT damatebiTi xarjebi. gadawyvetilebis aRsrulebis Sedegad, movalisagan 
amoRebul iqna mxolod 2000 lari. aseT SemTxvevaSi 500 lari gadaxdevinebul 
iqneba sasamarTlo xarjebisaTvis, xolo danarCen 1500 lars ki miiRebs kredi-
tori. ra bedi eweva danarCen vals _ 3500 ZiriTadi vali da 500 lari pro-
centi, rodesac movales aranairi sxva qoneba ar gaaCnia gadawyvetilebis 
aRsru le bis momentisaTvis? aseTi SemTxvevebis mimarT gamoiyeneba 142 I mux-
lis debuleba, romlis Tanaxmadac, sasamarTlos kanonier ZalaSi Sesuli 

439 Principles of European Contract Law, Parts I and II, 2000, 351.
440 Brox/Walker, Allgemeines Schuldrecht, §9, 36 Auflage, 2012, Rn 8.
441 Palandt /Grüneberg, Bürgerlichen Gesetzbuch, 67 Auflage, 2008, 440.
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gadawyve ti lebiT dadasturebuli moTxovnis xandazmulobis vadaa 10 weli, 
maSinac ki, roca es moTxovna ufro nakleb xandazmulobas eqvemdebareba.442 

kreditoris moTxovnebis aseTi dafarva damaxasiaTebelia saerTaSori-
so komerciu li xelSekrulebebis principebisaTvis (`unidroas principebis~ 
6.1.12-e muxli),443 aseve germaniis samoqalaqo sjuldebis 367-e paragrafis 
pirveli abza cis Tanaxmad, Tu movalem ZiriTad valdebulebasTan erTad unda 
gadaixados pro centebi da xarjebi, maSin valis dafarvisaTvis arasakmarisi 
Sesruleba pirvel rigSi CaiTvleba xarjebis, Semdeg procentebisa, dabolos 
ki, _ ZiriTadi valdebulebis Ses ru lebis angariSSi.444 aRniSnuli norma aris 
imperatiuli xasiaTis da mxareebs misi Secvla ar SeuZliaT TavianTi SeTanx-
mebiT.445 

maSasadame, 388-e muxliT gaTvaliswinebuli mowesrigeba cnobilia sxva 
qveynebis kanonmdeblobisaTvisac, im gansxvavebiT, rom saqarTvelos sinamd-
vileSi sasamarTlo xarjebis dafarvis Semdeg pirvel rigSi xdeba ZiriTadi 
valis, xolo SemdegSi ki _ procentis gadaxdevineba.446 

d. nominalizmis principi
fuladi valdebulebebis SesrulebasTan dakavSirebiT didi mniSvneloba 

aqvs fuladi valdebulebebis warmoSobis momentidan misi Sesrulebis mo-
mentamde fulis kursis (msyidvelunarianobis) Secvlas (gazrda an Semcireba). 
fulis msyidvelunarianobaSi momxdari cvlileba iwvevs Tu ara pa ra lelurad 
gadasaxdeli fuladi niSnebis raodenobaSi cvlilebas? (magaliTad,Aa-m 3 
wlis vadiT b-s sesxad gadasca 1000 lari. xelSekrulebis dadebis momentSi 
am Tan xiT SeiZleboda 1000 kilogrami Saqris SeZena, xolo sesxis dabrunebis 
momen tisaTvis, anu sami wlis Semdeg Saqris sabazro fasis gazrdis gamo, Ses-
aZlebeli gaxda mxolod 500 kilogrami Saqris SeZena. b-m ra odenobis Tanxa 
unda daubrunos gamsesxebels _1000 Tu 2000 lari? movale valdebulia vali 
daabrunos fuladi niSnebis imave rao de nobiT, romelic Seesabameba valde-
bulebis warmoSobis dros, anu aRniSnul magaliTSi, b-m unda daubrunos a-s 
1000 lari da ara 2000 lari. fuladi valdebulebis Sesrulebis am princips 
„nominalizmis” principi ewodeba447 da igi aRiarebulia yvela ganviTarebuli 
qvey nis kanonmdeblobiTa da sasamarTlo praqtikiT. 

nominalizmis principi pirvelad dadgenil iqna inglisuri samarTliT 
jer kidev 1604 wels Gilbert v Brett-is saqmeze: vali gadaxdili unda yofiliyo 
inglisSi ̀ Current and Lawful money of england~-is fuladi erTeuliT. gadaxdis va-
dis dadgomamde dedofal elisabedis gankargulebiT gauaresda monetis met-

442 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 127.
443 UNIDROIT, Principles of International Commercial Contracts, 1994.; Uniform Law Review, 2004.
444 Palandt, Bürgerliches Gesetzbuch, 67 Auflage, 2008, 443.
445 Pruting/Pfeiffer, §366, Rn 648. 
446 Weiler, Schuldrecht AT, §9, 2012, Rn 8.
447 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis #as-333-888-2010 gadawyvetileba.
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alis (liTonis) Semcveloba. Tumca sasamarTlom kreditori daavaldebula 
mieRo gauaresebuli monetebi nominalis mixed viT, anu im kursiT, romelic 
maT valdebulebis warmoSobis momentisaTvis hqondaT. aman safuZveli daudo 
inglisis sasamarTloebis mier sxva SemTxvevebSic analogiuri gadawyvetile-
bebis miRebas. 

`nominali~ gulisxmobs fulze aRniSnuli fuladi erTeulis raodenobas 
(10 lari, 50 lari da a.S.). da, amdenad, valic am erTeuliT unda dabrundes. 
maSasadame, val de bulebis sagania fuladi erTeulis esa Tu is raodenoba da 
ara am erTeulTa msyid ve lobiTunarianoba. fuladi valdebulebis warmoSobis 
momentidan misi Sesrulebis mo men tamde valis valutis gaufasurebis Sede-
gad warmoSobili ziani, nominalizmis prin cipis Tanaxmad, anazRaurebas ar 
eqvemdebareba. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa pala-
tam 2010 wlis 19 ivlisis gadawyvetilebaSi saqmeze # as-347-323-2010 miuTi-
Ta, rom „fuladi valdebulebis Sesrulebis dros moqmedebs e.w. nomina liz mis 
principi, romlis Tanaxmad, valdebuleba nakisr TanxaSi unda daifaros, vinai-
dan fuladi valdebulebis sagans warmoadgens fuladi niSnebis garkveuli 
Tanxa, xo lo fulis msyidvelobiTunarianobis cvalebadoba ar cvlis valis 
Tanxas da ar warmoadgens gadasaxdeli Tanxis gadafasebis safuZvels. aqedan 
gamomdinare, sasamarT lom miiCnia, rom ar arsebobda am nawilSi saCivris da-
kmayofilebis safuZveli.~448 

ganviTarebuli qveynebis kanonmdeblobaSi nominalizmis principTan 
mimarTebiT sayuradReboa,449 rom erTiani valutis erTeulis _ evros Se-
moRebis Semdeg, im qveynebSi, romlebic SeuerTdnen axal savaluto sistemas, 
savaWro urTierTobebSi va lis valutisa da gadaxdis valutis gansazRvris 
problemam dakarga Tavisi praqtikuli mniSvneloba, radgan aseT valdebule-
bebSi valis valuta da gadaxdis valuta erTma neTs emTxveva. 

amasTan, jer kidev mraval qveyanas gaaCnia gansxvavebuli fuladi siste-
mebi, romel Ta fuladi erTeulebis saxelwodebac erTmaneTs ar emTxveva. 
amitomac devalvaciis an revalvaciis SemTxvevaSi mniSvnelovania imis gansaz-
Rvra, Tu romeli qveynis valuta warmoadgens valis valutas da romeli qvey-
nis ki _ gadaxdis valutas, radgan nominalizmis principi gamoiyeneba swored 
valis valutis mimarT, xolo gadaxdis valutis Rirebulebis Secvla ki ara-
nair gavlenas ar axdens valdebulebis ekonomikur Sinaarsze. Tuki fuladi 
valdebuleba gansazRvrulia ucxour valutaSi, movales uf leba aqvs gadaixa-
dos im qveynis valutiT, sadac xdeba gadaxda, Tu mxareebi amaze specialurad 
arian SeTanxmebulni (germaniis samoqalaqo sjuldebis 244-e paragrafis 1-li 
abzaci; Sveicariis valdebulebiTi kanonis 84-e muxli, inglisis da aSS-is 
sasa marTlo praqtika), gadaxdis dRisaTvis arsebuli kursis mixedviT.450 

448 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2010 wlis 19 ivlisis #as-347-323-2010 gadawyvetileba.
449 Weiler, Schuldrecht AT, §9, 2012, Rn 8.
450 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebebis samarTlebrivi buneba, 
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rogorc erovnul, ise ucxour valutaSi gamoxatul fulad valdebulebeb-
Si, fuli asrulebs gadaxdis saSualebis funqcias. saerTaSoriso savaWro da 
sabanko praqtikaSi valuta zogjer ganixileba ara gadaxdis saSualeba, aramed, 
rogorc gvarovnuli niS niT gansazRvruli nivTi, romlis SeZenac SeiZleba. 
aseTi urTierTobebis safuZvels war moadgens valutis gadacvliTi garige-
bebi. amitomac saWiroa erTmaneTisgan fuladi valdebulebebisa da valutis 
gadacvliTi garigebebis gansxvaveba, rameTu fuladi val debulebebisagan 
gansxvavebiT, valutis gacvliTi garigebebis mimarT nominalizmis prin cipi 
ar gamoiyeneba. es debuleba asaxulia saerTaSoriso savaluto fondis wes-
debis XXV muxlis me-8 nawilSi, romlis Sesabamisad, „valutebis gadacvliTi 
gari ge bebis dros gacvliTi kursi unda iyos iseTi, rom garigebis mxarem 
miiRos igive Ri re buleba.~ nominalizmis principis damdgeni normebis dis-
poziciuri xasiaTi, SesaZleblobas aZlevs mxareebs gamo iyenon samoqalaqo 
da savaWro brunvis mier SemuSavebuli samarTlebrivi dacvis saSualebebi, 
romlebic mimarTulia valutis gaufasurebisgan dasacavad.451 samarTlebrivi 
dacvis saSualebebis gamoyeneba sasamarTlos mier xdeba an mxareTa winaswari 
SeTanxmebis gamo (damcavi daTqmebi); an mxareTa winaswari SeTanx mebis gareSe 
(vadis gadacilebis dros valutis gaufasurebis Sedegad warmoSobili zianis 
anazRaureba da a.S.). 

nominalizmis principi SeiZleba CaiTvalos samoqalaqo brunvaSi sajaro 
wesrigis gamoxatulebad. Tuki mxareebi iTvaliswineben fulis kursis Sesa-
Zlo cvlilebebs, maT SeuZliaT sxvadasxva daTqmiT Tavi daizRvion uaryofi-
Ti Sedegebisagan. Tu amas ar eqneba adgili, nominalizmi samarTlis obieqtu-
ri nebiT, savaraudo piroba iqneba da, Sesabamisad, mxareebic TavianT Tavze 
aiReben misgan mosalodneli uaryofiTi Sedegebis risksac: valis gadaxdis 
momentSi, Tuki gazrdilia fulis msyidvelobiTunarianoba, es kreditoris 
sasargeblod metyvelebs da movales araviTari ufleba ara aqvs valis dab-
runebisas Tavis sasargeblod daeyrdnos am garemoebas (magaliTad, Cven mier 
gan xilul SemTxvevaSi, Tuki 3 wlis Semdeg valis dabrunebisas 1000 larad 
SesaZlebeli iqneba ara 1000 kilogrami, aramed 1500 kilogrami Saqris SeZena, 
b valdebulia a-s daubrunos mainc 1000 lari da ara 650 lari). Tu valis 
gadaxdis momentSi Semcire bu lia fulis msyidvelobiTunarianoba, maSin am 
riskis matarebeli avtomaturad xdeba kreditori da masac ara aqvs ufle-
ba es garemoeba gamoiyenos movalis sawinaaRmdegod (Cvens maga liT  Si, Tuki 
3 wlis Semdeg valis dabrunebisas 1000 kilogrami Saqris Sesa Zenad saWi ro 
iqneba ara 1000 lari, aramed 2000 lari, movalem kreditors unda daubrunos 
1000 la ri da ara 2000 lari).452 

praqtikuli mniSvnelobis sakiTxia, gamoiyeneba Tu ara nominalizmis prin-

2010, gv. 331.
451 Brox/Walker, Allgemeines Schuldrecht, 32 Auflage, 2007, Rn 89.
452 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebebis samarTlebrivi buneba, 
2010, gv. 326.
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cipi Secvlili garemoebebis gamo xelSekrulebis misadagebasTan mimarTebiT. 
389-e (fuladi valdebulebis gadaxda fuladi erTeulis kursis cvlilebi-
sas) da 398-e muxlebis (xelSekrulebis misadageba Secvlili garemoebebi-
sadmi) urTierTmimarTebis dros gaumarTlebelia 389-e muxlis upira te sobis 
aRiareba. am sakiTxze msjelobisas aucilebelia calkeuli SemTxvevis gaT-
valiswinebiT Sefasdes, ramdenad da ra SemTxvevaSi unda CaiT va los fulis 
erTeulis an fulis kursis cvlileba imgvar cvlilebad, rome lic xelSek-
rulebis arsze arsebiT zegavlenas axdens. kerZod, mxa reTaTvis aRniSnuli 
cvlileba ramdenadaa iseTi garemoeba, romlis gaTvaliswinebis SemTxvevaSi 
isini an erT-erTi maTgani aRniSnul xelSekrulebas ar an sxva pirobebiT 
dadebda.453 ramdenad iyo mxareebis mier aRniSnuli garemoebis cvlileba wi-
naswar ganWv re  tadi. amasTan, garemoebaTa cvlileba unda iyos aSkara da mZime 
Sedegebs iwvevdes movalisaTvis. 

389-e muxlis danawesi 398-e muxlTan mimarTebiT, ZiriTadad unda CaiT-
valos sagamonakliso normad, vinaidan igi awesrigebs uSualod fulis erTeu-
lis (kursis) Secvlis SemTxvevaSi gansxvavebul samarTlebriv Sedegebs. 398-e 
muxlis gamo ye ne bis umniSvnelovanesi winapiroba ki xelSekrulebis dadebis 
Semdeg garemoebaTa iseTi aSkara cvlilebaa, romelTa gaTvaliswinebis SemTx-
vevaSi SeuZlebelia savaraudo iyos xelSekrulebis dadebisadmi mxareebis (an 
erT-erTi maTagnis) daintereseba. gare moebis cvlileba imdenad unda amZimeb-
des erT-erTi mxaris mdgomareobas, rom misgan xelSekrulebis upirobo Ses-
rulebis moTxovna araTanazomierad unda xelyofdes mis interesebs. Sesabam-
isad, Tu ganxiluli winapirobebi saxezea fulis erTeulis, misi kursisa Tu 
valutis cvlilebis saxiT, aseT SemTxvevaSi, 398-e muxlis danawess Sesabamisi 
samarTleb ri vi SedegebiT, upiratesoba unda mieniWos nominalizmis princip-
Tan mimarTebiT, raTa dacul iqnes orive normis mizani. 389-e muxlTan mimar-
TebiT, uzenaesma sasamarTlom araerTgzis ganmarta, rom fulis kursis norm-
aluri cv li leba ar xvdeba am normis moqme de bis sferoSi da igi mxareTa 
riskis sferos miekuTvneba.454 

Sesabamisad, valu tis kursis gauareseba warmoadgens fuladi valdeb-
ulebis kreditoris risks da normaluri inflaciis pirobebSi mas ar eZleva 
ufleba moiT xovos fula di valdebulebis im kursiT Sesruleba, romelic 
Seesabameba valdebu le bis war moSobis dros. es cvlileba SesaZlebelia me-
tadre zianis anaz Rau rebis anga riSSi iqnes gaTvaliswinebuli.455

e. gadaxdis vadis dadgomamde valutis Secvla
fulis msyidvelobiTunarianobis Secvlisagan gansxvavdeba iseTi SemTx-

453 CaCava, moTxovnebisa da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, dis., 
Tsu, 2010, gv. 72.
454 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis # 3p/467-01, # 3p/551-01, # 3k/786-01, # 3k/428-00 gadawyvetilebebi.
455 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis # 3k/786-01 gadawyvetileba.
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vevebi, rodesac xdeba valutis Secvla, anu Zveli fuladi erTeuli icvleba 
axali fuladi erTeuliT (magaliTad, kuponi Seicvala lariT). am SemTxvevaSi 
sainteresoa, Tu ra kursiT aris valdebuli gadaixados movalem vali? fu-
lis niSnebis Secvlisas gadacv liT urTierTobebs safuZvlad unda daedos 
saqarTvelos erovnuli bankis mier dadge ni li is kursi, romelic valutis 
Secvlis dRes arsebobda fulis am erTeulebs So ris (magaliTad, g-s unda ga-
daexada a-saTvis aTi milioni kuponi. valdebulebis Sesrulebamde erTi wliT 
adre kuponi Seicvala lariT. kuponis lariT Secvlis dros moqmedebda, vTq-
vaT, Semdegi kursi: asi aTasi kuponi udris 10 lars. aseT SemTxvevaSi movalem 
kreditors unda gadauxados 1000 lari _ erTi milioni kuponi udris 100 
lars). 

 fuladi valdebulebis Sesrulebis vadis gadacilebisas praqtikuli mniS-
vneloba eniWeba procentisa da zianis anazRaurebis urTierTmimarTebas.mov-
alis mier fuladi valdebulebis Sesrulebis vadis gadacilebis SemTxveva-
Si, kreditors procentis, agreTve, procentis procentis gadaxda SeuZlia 
moiTxovos mxolod mxareTa SeTanx me bis arsebobisas (403). rac Seexeba mova-
lis mier fuladi valdebulebis Sesrulebis vadis gadacilebis SemTxvevaSi 
zianis anazRaurebas, kreditors maSin SeuZlia moiTxovos zia nis anazRaure-
ba, Tu arsebobs movalisaTvis kanonmdeblobiT dadgenili pasuxismgeb lobis 
dakisrebis samarTlebrivi safuZvlebi.456 

4. saerTaSoriso angariSsworebaTa Taviseburebani 

a. saerTaSoriso angariSsworebaTa ganmsazRvreli specifika, cneba da mniS-
vneloba

ucxouri elementis mqone qonebriv samarTalurTierTobaTa mravali 
saxe moicavs fulad valdebulebebs. aseT valdebulebaTa Sinaarsi aris 
`kreditoris moTxovnis ufleba da amis Sesabamisi movalis iuridiuli val-
debuleba, ganaxorcielos gadaxda, anu ganaxorcielos moqmedeba (moqmede-
bebi) gansazRvruli (gansazRvradi) fuladi Tanxis (valutis) gadacemasTan 
dakavSirebiT~.457 saerTaSoriso xasiaTis fuladi valdebulebebi mraval-
ferovania. isini gvxvdeba rogorc saxelSekrulebo, aseve arasaxelSekrule-
bo urTierTobebSi da gaaCniaT rogorc maregulirebeli, aseve dacviTi 
funqcia. gadaxdis ganxorcielebisas fuli ar warmoadgens saqonels, igi 
gamoiyeneba `fuladi valis dafarvis saSualebad, gacvlis ekvivalenturobis 
aRsadenad, gamyidvelisaTvis misgan gacemuli saqonlis kompensaciad.~458 fu-

456 CitaSvili, bralis mniSvneloba saxelSekrulebo pasuxismgeblobis gansazRvrisaTvis, 
`samarTlis Jurnali~, #1, 2009, gv. 143.
457 Белов, Денежные обязательства, 2001, 14.
458 Новоселова, Проценты по денежным обязательствам, 2000, 25.
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ladi valdebulebis Sesrulebis valdebuleba ganekuTvneba fuladi valdeb-
ulebis ganmsazRvrel niSnebs. maTi warmoSobis safuZvlad ki saerTaSoriso 
kerZosamarTlebriv sferoSi, pirvel rigSi, gvevlineba saerTaSoriso-komer-
ciuli garigebebi.

ucxoeli subieqtis monawileobiT fuladi valdebulebis magaliTebia: 
ucxoeli investorebis valdebuleba, ganaxorcielon fuladi Senatani saaq-
cio sazogadoebis kapitalSi, erTi qveynis bankebis valdebuleba, daafinanson 
ucxoeli klientebi fuladi moTxovnis daTmobis sanacvlod (faqtoringi), 
angariSebidan fulis gadagzavna-gacema, Cekis an Tamasuqis ganaRdebis val-
debuleba, Tavdebobis an sabanko garantiidan gamomdinare valdebulebebis 
Sesruleba. aseve valdebulebebi, romlebic gamomdinareoben ucxoel kotra-
hentTan arsebuli saxelSekrulebo urTierTobebidan. magaliTad, saqonlis 
fasis gadaxda nasyidobis xelSekrulebidan gamomdinare, procentebis gadax-
dis valdebuleba sesxis xelSekrulebis Tanaxmad, erTjeradi an perioduli 
gadaxdis valdebuleba warmoSobili saavtoro, sagamomcemlo, salicenzio 
xelSekrulebidan da a.S.459

1980 wlis `saqonlis saerTaSoriso nasyidobis xelSekrulebaTa Sesaxeb~ 
venis konvenciis 54-e muxlis Tanaxmad, myidvelis valdebuleba fasis gadax-
dis Taobaze gulisxmobs iseTi zomebis miRebas da iseTi formalobebis dac-
vas, rac savaldebuloa xelSekrulebis an kanonis Tanaxmad imisaTvis, rom 
SesaZlebeli gaxdes gadaxdis ganxorcieleba, anu myidvelma unda miiRos is-
eTi zomebi, romlebic SesaZlebels gaxdis gamyidvelisaTvis fulis miRebas. 
es zomebi SeiZleba gamoixatos movalis mier bankisaTvis micemul davalebaSi 
kreditoris angariSze Tanxis gadaricxvis Sesaxeb, gamyidvelis sasargeblod 
akreditivis gaxsnaSi, sabanko garantiis gacemasa da msgavsi moqmedebebis ganx-
orcielebaSi (am sakiTxebze ufro detalurad qvemoT gveqneba saubari). venis 
konvencia ar akonkretebs, Tu romeli qveynis kanonebi da wesebi unda iqnes 
gamoyenebuli myidvelis mier gadaxdis procesSi. Tumca, pirvel rigSi, myid-
vels moeTxoveba dacva im qveynis kanonebisa, saidanac xorcieldeba fuladi 
valdebulebis Sesruleba da sadac mdebareobs misi sawarmo. venis konvenciis 
57-e muxlis Sesabamisad, Tu myidveli ar aris valdebuli gadaixados safa-
suri romelime sxva adgilas (anu, Tu mxareebis mier xelSekrulebiT ar aris 
gansazRvruli valdebulebis Sesrulebis adgili), igi valdebulia ganaxor-
cielos gadaxda an gamyidvelis sawarmos adgilmdebareobis mixedviT an, Tu 
gadaxda unda ganxorcieldes saqonlis gadacemasTan erTad imavdroulad, 
saqonlis gadacemis adgilas.

mniSvnelovania Tanxis gadaxdis vadebis sakiTxi. rogorc wesi, igi mxa-
reebs Soris gaformebuli xelSekrulebiT wesrigdeba. Tuki xelSekrulebiT 
sakiTxi gansazRvruli ar aris, venis konvenciis 58-e muxlis pirveli punqtis 
Tanaxmad, myidvelma unda gadaixados saqonlis fasi, rodesac gamyidveli 

459 Международное частное право, 2-е издание, 2005, 471.
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xelSekrulebis Sesabamisad gadascems mas saqonels an dokumentacias, ro-
melic adasturebs myidvelis sakuTrebis uflebas saqonelze. ra Tqma unda, 
gamyidveli uflebamosilia, daadginos gonivruli vadebi myidvelisaTvis 
mis mier nakisri fuladi valdebulebis Sesasruleblad. am vadis uSedegod 
gasvlis Semdgom gamyidveli uflebamosilia Sewyvitos myidvelTan saxelSek-
rulebo urTierToba (1980 wlis venis konvencia, muxli 64-e).

gamyidvels SeuZlia saqonlis an saqonelze dokumentaciis gadacemis pi-
robad gaiTvaliswinos Tanxis gadaxda da gadasces isini myidvels mxolod 
Tanxis miRebis Semdeg. am SemTxvevaSi myidvelic ar aris valdebuli ganax-
orcielos gadaxda saqonlis daTvalierebamde. aseT dros saqonlis daTva-
lierebiT dainteresebuli myidveli, rogorc wesi, ukavSirdeba gamyidvelis 
qveyanaSi romelime damoukidebel organizacias aucilebeli daTvalierebis 
gansaxorcieleblad, ris Sedegadac Semdgari aqti Tan erTvis im dokumenta-
cias, ris sanacvlodac xorcieldeba gadaxda.

`unidreas~ (UNIDROIT)460 1994 wlis principebis Sesabamisad, Tu fuladi 
valdebulebis Sesrulebis adgili ar aris dadgenili xelSekrulebiT da arc 
misi Sinaarsidan gamomdinareobs, igi unda Sesruldes kreditoris sawarmos 
adgilmdebareobis mixedviT (muxli 6.1.6). rogorc aRiniSneba miTiTebuli do-
kumentis komentarSi, fulad valdebulebaTa Sesrulebis problematika sak-
maod iSviaTad xdeboda saerTaSoriso kodifikaciis sagani.461 zemoaRniSnuli 
principebis 6.1.7. muxlis Tanaxmad (gadaxda CekiTan sxva tipis dokumentebiT), 
gadaxda SeiZleba ganxorcieldes nebismieri formiT, romelic gamoiyeneba 
gadaxdis adgilas Cveulebrivi saqmiani urTierTobebis dros. amave prin-
cipebis 6.1.8. muxlis Tanaxmad, Tu kreditorma ar miuTiTa misi angariSis 
nomeri, am SemTxvevaSi gadaxda SeiZleba ganxorcieldes nebismier safinanso 
dawesebulebaSi, romelSic kreditors gaxsnili aqvs angariSi da movalisaT-
vis cnobilia amis Taobaze. fulis gadaricxviT angariSsworebis SemTxvevaSi, 
gasaTvaliswinebelia, rom fuladi valdebuleba Sesrulebulad CaiTvleba 
mxolod mas Semdeg, rac gadaricxva ganxorcieldeba im finansur daweseb-
ulebaSi, romelSic kreditors aqvs angariSi. amdenad, mxolod is faqti, rom 
movalis angariSze gaCnda debeti, anu mis angariSze arsebuli Tanxis raode-
noba Semcirda, ar aris sakmarisi imisaTvis, rom fuladi valdebuleba CaiT-
valos Sesrulebulad. amasTan, gadaxda ganxorcielebulad iTvleba manamde, 
sanam gadaricxvis mimRebis angariSze krediti gaaqtiurdeba (anu SesaZlebeli 
gaxdeba fuladi saxsrebiT sargebloba) mimRebi bankis mier.462

`unidreas~ principebSi aseve sainteresoa debulebebi, romlebic gansaz-
Rvraven movalis mier erTi da imave kreditoris (kreditorebis) winaSe ram-
denime fuladi valdebulebis dafarvis rigiTobas. movales SeuZlia anga-
riSsworebisas miuTiTos, Tu romel valdebulebas faravs igi konkretuli 

460 UNIDROIT Principles of International Commercial Contracts.
461 Принципы международных коммерческих договоров, Пер. С англ. Комарова, 1999, 142.
462 Принципы международных коммерческих договоров, Пер. С англ. Комарова, 1999, 142.
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TanxiT. zogadi wesis Tanaxmad, Tavdapirvelad ifareba yvelanairi xarji, 
Semdeg procentebi, dabolos, ZiriTadi Tanxa. Tu movale ar akeTebs aseTi 
tipis miTiTebas, kreditori, gadaxdis ganxorcielebis Semdgom, gonivruli 
vadis dacviT, uflebamosilia acnobos movales, Tu romel valdebulebas 
akuTvnebs igi miRebul Tanxas. ra Tqma unda, im pirobiT, rom valdebulebis 
Sesrulebis dro damdgaria da es faqti udavoa. amgvari miTiTebebis arasebo-
bis SemTxvevaSi, gadaxda miekuTvneba im valdebulebas, romelic pasuxobs qve-
moT motanil kriteriumTagan erT-erTs mainc miTiTebuli TanmimdevrobiT:

1. valdebuleba, romlis Sesrulebis vadac damdgaria an dadgeba pirve-
lad;

2. valdebuleba, romelic yvelaze naklebad aris uzrunvelyofili;
3. valdebuleba, romelic yvelaze metad mZimea kreditorisaTvis;
4. valdebuleba, romelic warmoiSva Tavdapirvelad.
im SemTxvevaSi, Tu ar gamoiyeneba arc erTi zemoT CamoTvlili kriteri-

umTagani, Sesruleba Tanabarproporciulad vrceldeba yvela valdebule-
baze.463 zemoT motanili debulebebi alternatiuli xasiaTis matarebelia 
kreditorisaTvis da mis arCevanzea damokidebuli is, Tu romel maTgans mi-
aniWebs upiratesobas. amasTan, unda aRiniSnos, rom SesaZlebelia saerTod ar 
iqnes gamoyenebuli arc erTi maTgani, ra SemTxvevaSic Sesruleba gavrcel-
deba Tanabarproporciulad yvela valdebulebaze.

aqve aRsaniSnavia saerTaSoriso xasiaTis mqone fuladi valdebulebebis 
damcavi normebi, romlebic gamomdinareoben zianis miyenebidan (rogorc sax-
elSekrulebo, aseve arasaxelSekrulebo), rogoricaa: pirgasamtexlo, jarima, 
procenti, kompensacia da a.S. magaliTad, venis konvenciis Tanaxmad, myidvelis 
mier gadaxdis valdebulebis Seusruleblobis an arajerovani Sesrulebis 
SemTxvevaSi, gamyidveli uflebamosilia moiTxovos zianis anazRaureba. ze-
moxsenebuli konvenciis 74-e muxlis Sesabamisad, saerTaSoriso nasyidobis 
xelSekrulebis pirobebis darRvevis SemTxvevaSi, erT-erTi kontrahenti 
mxaris mier asanazRaurebeli ziani Seadgens Tanxas, romelic utoldeba 
im zians (miuRebeli Semosavlis CaTvliT), romelic ganicada meore mxarem 
xelSekrulebis pirobebis darRvevis Sedegad. aqve unda aRiniSnos, rom es 
Tanxa ar unda aRematebodes zians, romelsac xelSekrulebis damrRvevi mxare 
xelSekrulebis dadebisas iTvaliswinebda an unda gaeTvaliswinebina, rogorc 
xelSekrulebis darRvevis SesaZlo Sedegi. xelSekrulebis Sewyvetis SemTx-
vevaSi, Tu gamyidveli sxvaze gayidis saqonels, mas ufleba aqvs moiTxovos 
zianis anazRaureba im odenobiT, ra odenobiTac arsebobs sxvaoba mocemuli 
saqonlis Tavdapirvel saxelSekrulebo fassa da mis mier xelSekrulebis 
Sewyvetis Semdgom dadebul garigebas Soris, rac ar gamoricxavs xarjebis 
anazRaurebis moTxovnis uflebasac.464

venis konvenciis 78-e muxlis Sesabamisad, Tu mxarem gadaacila gadaxdis 

463 Международное частное право, 2-е издание, 2005, 473.
464 Международное частное право, 2-е издание, 2005, 473.
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vadas, dazaralebuli mxare uflebamosilia moiTxovos procentebi vadis 
gadacilebisaTvis. amasTan, mas ar ezRudeba zianis anazRaurebis moTxovnis 
ufleba, romelic gaTvaliswinebulia amave konvenciis 74-e muxliT (raze-
dac zemoT gvqonda saubari). procenti SeiZleba dairicxos fuladi saxsrebis 
dagvianebiT dabrunebisaTvis: saqonlis dagvianebiT miwodebis (an miuwo-
deblobis) SemTxvevaSi, Tuki fuladi saxsrebi gaica avansis saxiT; xelSek-
rulebis moSlis Semdeg, roca mxare, romelmac Tanxa gadaixda, uflebamo-
silia moiTxovos misi dabruneba. 

aqve davamatebT, rom venis konvencia ar awesrigebs procentis odenobis 
sakiTxs fuladi valdebulebis Sesrulebis vadis gadacilebisaTvis. 

saerTaSoriso angariSsworebis kidev erTi Tavisebureba mdgomareobs ima-
Si, rom ar arsebobs erTiani da yvela qveynisaTvis savaldebulo sagadmxde-
lo saSualeba, rac ganapirobebs sagadamxdelo saSualebad rogorc erovnu-
li, ise ucxouri valutis gamoyenebas. `unidroas~ principebis Tanaxmad, Tu 
fuladi valdebuleba gamoxatuli ar aris im qveynis valutaSi, sadac unda 
ganxorcieldes fuladi valdebulebis Sesruleba, valdebuleba SeiZleba 
Sesrulebul iqnes Sesrulebis adgilas moqmedi valutiT. es wesi ar gamoiy-
eneba im SemTxvevaSi, rodesac es valuta ar aris Tavisuflad konvertirebadi 
an Tu mxareebi SeTanxmdnen, rom valdebuleba Sesruldeba xelSekrulebaSi 
miTiTebuli valutiT. im SemTxvevaSi, rodesac movales ar gaaCnia fuladi 
valdebulebis Sesrulebis SesaZlebloba im valutaSi, romelic miTiTebu-
lia xelSekrulebaSi, kreditors ufleba aqvs mosTxovos mas valdebulebis 
Sesruleba im valutaSi, romelic moqmedebs valdebulebis Sesrulebis adgi-
las. amasTan, gadaxda unda ganxorcieldes im kursiT, romelic dafiqsirebu-
lia valdebulebis Sesrulebis momentisaTvis. Tu movale ar ganaxorcielebs 
gadaxdas vadebSi, am SemTxvevaSi kreditors SeuZlia moiTxovos gadaxda ro-
gorc xelSekrulebaSi miTiTebuli valdebulebis Sesrulebis drois mixed-
viT arsebuli kursiT, aseve faqtobrivad Sesrulebis momentSi arsebuli 
kursiT. im SemTxvevaSi ki, rodesac xelSekrulebiT ar aris gansazRvruli 
raime konkretuli valuta, gadaxda xorcieldeba valdebulebis Sesrulebis 
adgilas moqmedi valutiT.

uaRresad didi mniSvnelobis matarebelia is piroba, rom angariSsworebis 
valuta (am SemTxvevaSi ucxouri valuta) unda iyos Tavisulad gamoyenebadi. 
`Tavisuflad gamoyenebadi valutis~ cneba 1976 wels iqna Setanili saerTa-
Soriso savaluto fondis Sesaxeb SeTanxmebaSi da man Secvala manamde arsebu-
li cneba `faqtobrivad konvertirebadi valuta~. zemoxsenebuli SeTanxmebis 
XXX (f) muxlis Sesabamisad `Tavisuflad gamoyenebadad~ iTvleba saerTaSor-
iso savaluto fondis wevri qveynis valuta, romelic realurad farTod 
gamoiyeneba sagadamxdelo saSualebad saerTaSoriso garigebebSi da ZiriTad 
savaluto bazrebze vaWrobis sagania. 

saerTaSoriso angariSsworebis erT-erT Taviseburebad gvevlineba is 
garemoeba, rom qveynebSi, sadac xorcieldeba valutis nawilobrivi konver-
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tireba (raime saxis valutis gadacvla sxva valutaze), arsebobs sxvadasxva 
saxis savaluto SezRudva. Uucxouri valutis saxelmwifos xelSi koncen-
trirebisa da erovnuli valutis kursis SenarCunebis mizniT aseTi tipis sax-
elmwifoebi xSirad mimarTaven sxvadasxva zomas: eqsportiorebis (subieqti, 
romelic axorcielebs qveynidan raime saxis produqciis gatanas sxva qyeya-
naSi) savaluto amonagebis savaldebulo gayidva (mTlianad an nawilobriv); 
importiorebisaTvis (subieqti, romelsac Seaqvs ucxouri produqcia qveya-
naSi) ucxouri valutis gayidvis SezRudva; SezRudvebi ucxouri valutis 
forvardul SeZenaze importiorebisaTvis da sxv.465 swored am garemoebebma 
ganapiroba zemoxsenebuli cnebis SemoRebis aucilebloba Semdgomi garTule-
bebis Tavidan acilebis mizniT.

saerTaSoriso fuladi valdebulebebis Sesruleba, rogorc wesi, xor-
cieldeba unaRdo angariSsworebis gziT. Sesabamisad, misi ganxorcielebisaT-
vis aucilebelia saerTaSoriso TanamSromloba bankebs Soris. igi efuZneba 
sxvadasxva saxelmwifos bankebs Soris SeTanxmebebs sakorespondencio urT-
ierTobebis damyarebasTan, saerTaSoriso saangariSsworebo da sagadamxdelo 
operaciebis Catarebis pirobebTan dakavSirebiT. sakorespondencio urTier-
Tobebi bankebs Soris formdeba bankTaSorisi xelSekrulebebiT, werilobiTi 
dokumentaciis gacvliT da a.S. angariSi, romelsac flobs banki sazRvarga-
reTis bankSi, iwodeba `nostrod~ (laT. Nostro _ Cveni).466 mimdinare saopera-
cio angariSi ki, romelic gaxsnilia ucxouri bankis mier, iwodeba `lorod~ 
(laT. Loro _ maTi).467 aseTi tipis angariSs ucxouri banki, rogorc wesi, inax-
avs adgilobrivi valutiT. miTiTebul angariSebSi aisaxeba yvela operacia, 
romelsac axorcieleben isini maTi klientebis miTiTebiT. zogierTi msxvili 
banki aseTi tipis operaciebs axorcielebs sakuTari filalebis meSveobiT, 
rac ra Tqma unda, exmareba maT operaciis SedarebiT usafrTxod da swrafad 
ganxorcielebaSi. 

b. saerTaSoriso angariSsworebaTa samarTlebrivi safuZvlebi
fulad valdebulebaTa unaRdo angariSsworebis formiT Sesrulebisas 

warmoiSoba saangariSsworebo samarTalurTierTobebi. vinaidan kreditorsa 
da movales Soris unaRdo angariSsworeba bankebis meSveobiT xorcieldeba, 
es urTierTobebi eqvemdebareba gansakuTrebul sabanko wesebs. isini aregu-
lireben urTierTobas kreditorsa da movales Soris, romelTac bankSi gax-
snili aqvT unaRdo angariSsworebisaTvis aucilebeli angariSebi. unaRdo 
angariSsworebis formebSi moiazreba kanoniT, sabanko wesebiTa da saqmiani 
urTierobebidan gamomdinare CveulebebiT dadgenili angariSsworebis do-
kumenuri gaformebis saSualebebi.468 unaRdo angariSsworebis procesSi daS-

465 Международное частное право, 2-е издание, 2005, 476.
466 Международное частное право, 2-е издание, 2005, 481.
467 Международное частное право, 2-е издание, 2005, 481.
468 Международное частное право, 2-е издание, 2005, 482.
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vebulia angariSsworeba sagadasaxado davalebis, sabanko gadaricxvis, Tama-
suqis, Cekis, dokumenturi inkasosa da akreditivis formiT.

saerTaSoriso ekonomikuri garigebebidan gamomdinare, fuladi valde-
belebebi ganapirobeben saerTaSoriso xasiaTis saangariSsworebo urTier-
Tobebis warmoSobas. xelSekrulebis kontrahent mxareebTan erTad, msgavs 
samarTalurTierTobaSi monawileoben sxvadasxva saxelmwifos sakredito 
organizaciebi. saerTaSoriso-saangariSsworebo garigebaTa ganxorcielebis 
procesSi yalibdeba saerTaSoriso bankTaSorisi urTierTobebi, aseve bankebis 
kavSirebi ucxoel klientebTan.469

saerTaSoriso-saangariSsworebo urTierTobaTa zogadi principebi yalib-
deba ormxrivi savaWro-ekonomikuri da sagadasaxado xelSekrulebebis saxiT. 
arsebobs saxelmwifoTa mxridan saangariSsworebo procesisadmi ori ZiriTa-
di midgoma: 

 1. angariSsworeba Tavisuflad konvertirebad valutaSi savaluto ba-
zarze moqmedi kursis safuZvelze yoveli qveynis savaluto regulirebis 
erovnuli wesebis Sesabamisad;

 2. angariSsworeba kliringuli sistemiT, romlis drosac xorcieldeba 
unaRdo angariSsworebis meTodiT Semxvedri fuladi moTxovnebisa da valde-
bulebebis urTierTCaTvla kliringul angariSebze.470

rogorc zemoT aRvniSneT, saerTaSoriso-saangariSsworebo subieqtebi 
arian xelSekrulebis mxareebi da maTi momsaxure bankebi. saangariSsworebo 
urTierTobaTa Sinaarss gansazRvravs am subieqtebis uflebebi da movaleobe-
bi. es ufleba-movaleobebi dakavSirebulia saerTaSoriso garigebebis safuZ-
velze savaluto-finansuri pirobebiT gadaxdis ganxorcielebasTan, aseve 
saqonlis ganmkargavi dokumentebis moZraobasTan. saerTaSoriso angariSs-
woreba damokidebulia komerciul garigebaTa iseT pirobebze, rogoricaa 
saqonlis fasi, valutis fasi, gadaxdis valuta, gadaxdis pirobebi, angariSs-
worebis formebi da a.S. unaRdo angariSsworebis ama Tu im formis arCevisas 
saangariSsworebo urTierTobaTa subieqtebi aseve irCeven angariSis mflo-
beli subieqtis nebis gamovlenis dadasturebisa da dokumenturi gaformebis 
saSualebas..471

saerTaSoriso angariSsworebis formaSi moiazreba samarTlis norme-
biT regulirebuli gadaxdis pirobebi, romlebic xasiaTdeba kreditoris 
angariSze fuladi saxsrebis CaricxvasTan, gamoyenebuli sagadaxdo doku-
mentebisa da dokumentbrunvis procedurasTan mimarTebaSi gansakuTrebuli 
TaviseburebiT.472 gadaxdis aucilebloba ukavSirdeba movalis valdebulebis 
Sesrulebas kreditoris winaSe miwodebuli saqonlis, gaweuli momsaxurebis 
an Sesrulebuli samuSaos da a.S. sanacvlod. amasTan, sayuradReboa is faq-

469 Международное частное право, 2-е издание, 2005, 482.
470 Международное частное право, 2-е издание, 2005, 482.
471 Международное частное право, 2-е издание, 2005, 483.
472 Ерпылева, Междурародное банковское право: Учебное пособие, 1998, 106. 
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ti, rom angariSsworebis valdebuleba damoukidebeli valdebulebaa. igi 
gansxvavdeba im valdebulebebisagan, romelTa safuZvelzedac xorcieldeba 
gadaxda, radgan gadaricxvasTan dakavSirebuli konkretuli operaciis ganx-
orcielebisas banki ar aris SeboWili raime xelSekrulebiT an am xelSek-
rulebaSi miTiTebuli angariSsworebis formiT. banki axorcielebs angariSs-
worebas ara imitom, rom angariSsworebis esa Tu is forma gaTvaliswinebulia 
xelSekrulebiT, aramed imitom, rom mas aseTi davaleba miRebuli aqvs Tavisi 
klientisagan, romelTanac igi sruliad sxva samarTlebrivi urTierTobiT 
aris dakavSirebuli, maT Soris arsebuli xelSekrulebiT. saerTaSoriso 
nasyidobis xelSekrulebebisagan gansxvavebiT, bankebis valdebuleba, war-
moSobili saerTaSoriso gadaxdebidan, ZiriTadad regulirdeba ara mra-
valmxrivi saerTaSoriso xelSekrulebebiT, konvenciebiT, aramed erovnuli 
sabanko kanonmdeblobiT an saerTaSoriso wesebiT, romelTac saerTaSoriso 
CveulebaTa xasiaTi aqvT.473

saerTaSoriso-saangariSsworebo urTierTobebi umTavresad wesrigdeba 
iseTi saerTaSoriso konvenciebiT, rogoricaa: 

_ gaerTianebuli erebis organizaciis 1988 wlis konvencia saerTaSoriso 
gadasapirebeli Tamasuqebisa da saerTaSoriso martivi Tamasuqebis Sesaxeb; 

_ 1930 wlis Jenevis konvencia kanonTa koliziis gadawyvvetis Sesaxeb ga-
dasapirebel da martiv TamasuqebTan mimarTabaSi; 

_ 1924 wlis briuselis konvencia konosamentis Sesaxeb zogierTi wesis 
unifikaciis Taobaze (1968 wlis redaqcia); 

_ 1988 wlis konvencia saerTaSoriso finansuri lizingis Sesaxeb;
_ 1988 wlis konvencia saerTaSoriso finansuri faqtoringis Sesaxeb. 
aucilebelia aRiniSnos saerTaSoriso-savaWro palatis mier gamocemu-

li unificirebuli saerTaSoriso wesebisa da Cveulebebis gansakuTrebuli 
roli. es wesebia:

_ unificerebuli wesebi da Cveulebani dokumeturia kreditivebisaTvis 
(1993 weli, publikacia # 500); 

_ unificirebuli wesebi inkasosaTvis (1996 weli, publikacia # 522), 
_ unificirebuli wesebi saxelSekrulebo garantiebisaTvis (1978 weli, 

publikacia # 325); 
_ unificirebuli wesebi bankTaSorisi rambusirebisa dokumentur akredi-

tivebze (1996 weli, publikacia # 525).
aRsaniSnavia, UNCITRAL-is modeluri kanoni saerTaSoriso-sakredito 

gadaricxvebis Sesaxeb, romelsac (1992 weli) saerTaSoriso gadaricxvebSi 
monawile subieqtebisaTvis sarekomendacio xasiaTi aqvs.474

473 Международное частное право, 2-е издание, 2005, 483.
474 Международное частное право, 2-е издание, 2005, 484.
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5. fulad valdebulebaTa Sesrulebis meTodebi da formebi

a. angariSsworebis meTodis SerCeva
saerTaSoriso angariSsworebis praqtikaSi gavrceleba pova e.w. dokumen-

turma (akreditivi, inkaso) da aradokumenturma (Ria angariSi, saavanso an-
gariSsworeba) operaciebma. angariSsworebis aRniSnuli formebis farglebSi 
aseve gamoiyeneba sabanko garantia da iseTi sagadasaxado instrumentebi, ro-
goricaa sabanko Tamasuqi da Ceki.475 saerTaSoriso angariSsworebis formebis 
klasifikacia efuZneba wesebisa da Cveulebebis araoficialur klasifikacia-
sa da kodifikacias, romlebic gamoiyeneba maTi ganxorcielebis procesSi. 
gadaxdis vadebis mixedviT ganasxvaveben gadaxdis iseT nairsaxeobebs, ro-
goricaa dauyovneblivi angariSsworeba, ganvadebiT angariSsworeba da saa-
vanso angariSsworeba. dauyovnebliv angariSsworebaSi igulisxmeba myidvelis 
mier gamyidvelisaTvis fuladi Tanxis gadaxda saqonlis CamotvirTvis da 
misTvis am saqonelze sakuTrebis uflebis damadasturebeli dokumentaciis 
gadacemisTanave. rogorc wesi, importiors (myidvels) da mis banks eZleva 3-5 
dRe saqonlis ganmkargavi dokumentaciis gasacnobad da gadaxdis gansaxor-
cieleblad. 

saerTaSoriso savaWro urTierTobebSi ZiriTadad gamoiyeneba angariSs-
worebis Semdegi oTxi meTodi: 

_ saavanso angariSsworeba; 
_ dokumenturi akreditivi;
_ dokumenturi inkaso; 
_ Ria angariSi. 
TiToeuli maTgani mxareTa riskis sxvadasxva dones iTvaliswinebs:476

saavanso angariSsworeba da Ria angariSi e.w. sufTa angariSsworebis meTo-
debia (clean payments). maTi Sesruleba ar aris damokidebuli raime pirobaze 
(mag., dokumentaciis wardgenaze). gansxvavebulia akreditivisa da inkasos Sem-
Txveva, vinaidan gadaxda xorcieldeba mxolod xelSekrulebis Sesrulebis 
damadasturebeli finansuri dokumentis safuZvelze, Tu sagadaxdo in-
struqciebiT sxva ram ar aris gaTvaliswinebuli.G477

475 Международное частное право, 2-е издание, 2005, 484. 
476 yovel konkretul SemTxvevaSi angariSsworebis meTodi damokidebulia: bazris koni-
unqturaze; garigebaSi monawile mxareebs Soris Camoyalibebul urTierTobaze; imaze, 
Tu teritoriulad ramdenad arian isini daSorebuli erTmaneTisgan; valutis kursis 
cvlilebis SesaZleblobaze; politikur-ekonomikur stabilurobaze monawile mxareebis 
qveynebSi.
yvela es faqtori gaTvaliswinebul unda iqnes angariSsworebis meTodis arCevis dros, 
raTa igi maqsimalurad misaRebi iyos orive mxarisaTvis. amasTanave, TiToeul maTgans 
surs iyos maqsimalurad daculi da darwmunebuli, rom gamyidveli miiRebs Tanxas drou-
lad da saWiro valutaSi, myidveli ki miiRebs im saqonels, romelic SeukveTa.
477 saerTaSoriso vaWrobaSi sasurvelia ganvasxvaoT: a) angariSsworebis meTodi, romelsac 
aTanxmebs myidveli da gamyidveli erTmaneTSi da b) angariSsworebis instrumenti, anu 



274

levan janaSia

b. saavanso angariSsworeba
saavanso angariSsworebisas importiori axorcielebs saqonlis gadmot-

virTvamde srul an nawilobriv angariSsworebas xelSekrulebiT gansazRvru-
li Tanxis farglebSi.478 saavanso angariSsworebis dros gadaxda xorcieldeba 
srulad, avansis saxiT saqonlis miwodebamde. Sesabamisad, gamyidvelisaTvis 
myidvelisagan Tanxis armiRebis riski dayvanilia nulamde da bunebrivia, rom 
mocemuli meTodi warmoadgens gamyidvelisaTvis yvelaze usafrTxo da xel-
sayrel meTods. saavanso angariSsworeba aniWebs eqsportiors (Semdgom te-
qstSi termini `eqsportiori~ gulisxmobs gamyidvels) upiratesobas fuladi 
saxsrebis dauyovnebliv gamoyenebis TvalsazrisiT da igi ar aris damokide-
buli importioris (Semdgom teqstSi termini `importiori~ gulisxmobs myid-
vels) samomavlo gadaxdisunarianobaze. es niSnavs, rom iqmneba importioris 
valdebulebaTa Sesrulebis erTgvari uzrunvelyofa: saqonlis miRebaze 
uaris Tqmis SemTxvevaSi eqsportiors SesaZlebloba gaaCnia miRebuli avan-
si daitovos zaralis anazRaurebis saxiT. magram, ramdenadac momgebiani da 
xelsayrelia es forma gamyidvelisaTvis, imdenad mouxerxebeli da naklova-
nia myidvelisaTvis, pirvel rigSi, eqsportioris mxridan saxelSekrulebo 
pirobebis SesaZlo Seusruleblobis an arajerovani Sesrulebis gamo. garda 
amisa, importiori fulad saxsrebs gascems misTvis saqonlis miwodebamde. im-
portioris Tanxmoba saavanso angariSsworebaze SesaZloa ganpirobebuli iyos 
misi didi dainteresebiT misaRebi saqonlis mimarT. saerTaSoriso praqtikaSi 
gavrcelebulia e.w. nawilobrivi saavanso angariSsworeba. am dros avansi ga-
daixdeba xelSekrulebiT gansazRvruli garkveuli drois ganmavlobaSi. aseve 
miTiTebulia, Tu avansis gadaxdis Semdeg, ra periodis ganmavlobaSi unda 
iyos miwodebuli saqoneli.479

g. Ria angariSi
Ria angariSi gulisxmobs importioris mier eqsportiorisaTvis Tanxis 

periodul gadaxdas saqonlis miRebis Semdeg. mimdinare davalianeba aisaxeba 
savaWro partniorTa wignebSi. gadaxdisa da valdebulebis Sesrulebis vadebi 
ganisazRvreba mxareTa SeTanxmebiT.480 Ria angariSiT angariSsworebis Tavise-
bureba mdgomareobs imaSi, rom saqonlis ganmkargavi dokumentebi gadaecema 

angariSsworebis forma, rogoricaa: Cekebi; gadasapirebeli Tamasuqebi; Cveulebrivi Tama-
suqebi; sagadasaxado davalebebi, gagzavnili TELEXS-iT, SWIFT-iT; garantiebi da a.S. 
gadaxda ar xorcieldeba fuladi banknotebis da samgzavro Cekebis gagzavniT.
478 Международное частное право, 2-е издание, 2005, 490.
479 Sead., Международное частное право, учебник, 2-е издание, 2005, 491; 
480 rogorc wesi, Ria angariSiT angariSsworebisas gadaxdis vadis dena iwyeba saqonlis 
miwodebis dasrulebis an importioris mier saqonlis gayidvis Semdgom. Cveulebriv, es 
aris Tvis Sua periodidan Tvis bolo. mxareTa mier Sedarebis aqtis gaformebis Semdeg, 
saboloo angariSsworeba Ria angariSiT xorcieldeba bankebis meSveobiT sabanko gadar-
icxvis an Cekis formiT (rac ar gamoricxavs sxva formebis gamoyenebas). Международное 
частное право, 2-е издание, 2005, 491.
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uSualod importiors da eqsportiori iZulebulia akontrolos gadaxdebis 
vadebi. am SemTxvevaSi saqonlis moZraoba win uswrebs fulis moZraobas. 
amitom angariSsworebis es forma eqsportiorisaTvis sagrZnob risks Sei-
cavs. importioris mier valdebulebis Seusruleblobis an arajerovani Ses-
rulebis riski am SemTxvevaSi uTanabrdeba eqsportioris mier valdebulebis 
Seusruleblobis an arajerovani Sesrulebis risks saavanso angariSsworebi-
sas. saavanso angariSsworebis gansxvavebiT, Ria angariSi upiratesobas aniWebs 
myidvels. igi Tanxas ixdis mxolod saqonlis miRebisa da Semowmebis Semdeg. 
amdenad, ar xdeba myidvelis kapitalis gacema saqonlis miRebamde. gamyidve-
li ki gadascems mas uflebas saqonelze Tanxis miRebis gareSe. aRniSnuli 
garemoebis gamo, igi damokidebuli xdeba myidvelis gadaxdisunarianobaze da 
misi kapitali (qoneba) dakavebulia sapasuxo Sesrulebis (Tanxis) miRebamde.481 
Ria angariSi umeteswilad gamoiyeneba kompaniebs Soris, romelTac erTma-
neTTan xangrZlivi saqmiani urTierToba akavSirebT an im SemTxvevaSi, rode-
sac esa Tu is kompania sargeblobs bazarze soliduri saqmiani reputaciiT. 
amgvari formebis upiratesobas SeiZleba mivakuTvnoT Sesrulebis simartive 
da Tanxis ekonomia sabanko xarjebis argaRebis gamo. Tumca aqac, rogorc do-
kumenturi inkasosa da saavanso angariSsworebisas, SesaZlebelia warmoiSvas 
sabanko garantiis gaformebasTan dakavSirebuli damatebiTi xarji.482

d. sabanko gadaricxvebi
saerTaSoriso angariSsworebis kidev erT gavrcelebul formas warmoad-

gens sabanko gadaricxvebi (aseve gamoiyeneba termini ̀ saerTaSoriso- sakredi-
to gadaricxvebi~).483 angariSsworeba xorcieldeba klientsa da banks Soris 
arsebuli xelSekrulebis safuZvelze, romlis Sesabamisadac gadamricxvelis 
banki axorcielebs davalebis mimcemis saxeliTa da mis xarjze fuladi saxs-
rebis gadaricxvas sazRvargareTis bankSi sagadaxdo davalebaSi miTiTebuli 
pirovnebis (beneficiaris) saxelze. angariSsworebis am formiT ganxorcielebi-
sas beneficiari ar iZens bankisagan gadaricxvis ganxorcielebis moTxovnis 
uflebas. saerTaSoriso-sakredito gadaricxvebis Sesaxeb UNCITRAL-is mod-
eluri kanonis Tanaxmad, saangariSsworebo urTierTobaTa monawileebi arian: 
gadamricxveli _ piri, romelic gascems sagadaxdo davalebas (mag., saqonlis 
myidveli, samuSaos SemkveTi.), gadamricxvelis banki beneficiari _ fuladi 
saxsrebis mimRebi sagadaxdo davalebis Tanamxad, (rogorc wesi, saqonlis 
gamyidveli, samuSaos Semsrulebeli da a.S.), da beneficiaris banki. sagadaxdo 
davalebis Sesruleba xorcieldeba davalebis mimcemis angariSidan fuladi 
saxsrebis Camowerisa da maTi beneficiaris bankisaTvis bankTa saerTaSoriso 
481 kapitalis dakavebis qveS moiazreba is sakiTxi, rom saqonlisaTvis anazRaurebis miRe-
bamde gamyidvelis aqtivi aris pasiur mdgomareobaSi faqtobrivi TvalsazrisiT, vinaidan 
mas gaaCnia Tanxis miRebis moTxovnis ufleba, romlis realizebac moxdeba mxolod my-
idvelis mier saqonlis miRebis Semdeg.
482 Международное частное право, 2-е издание, 2005, 491.
483 Международное частное право, 2-е издание, 2005, 491.
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sakorespondencio angariSebis meSveobiT gadagzavnis gziT, romelic, Tavis 
mxriv, uricxavs miRebul Tanxas beneficiars mis angariSze.

saerTaSoriso-sabanko gadaricxvis gaformeba iwyeba bankis standartu-
li blankis _ gadaricxvis Sesaxeb gancxadebis SevsebiT da misi xelmower-
iT gadamricxvelis mier. davalebis aqceptirebis (bankis TanamSromlis mier 
Sesabamisi aRniSvnis gakeTebis) Semdeg davaleba gadamricxvelis bankis mier 
iTvleba miRebulad. gadaricxvis gaformebis pirveli etapi sruldeba gad-
amricxvelis bankis mier beneficiaris bankisaTvis gadamricxvelis mier gace-
muli sagadaxdo davalebis Sesabamisi davalebis micemiT. beneficiaris bankis 
mier sagadaxdo davaleba miRebulad iTvleba, bankTa Soris sakoresponden-
cio urTierTobaTa pirobebis Sesabamisad, beneficiaris mxridan davalebis 
aqceptirebis Semdgom. aqceptirebis Taobaze beneficiaris banki gadamricx-
velis banks ugzavnis Setyobinebas. Setyobineba igzavneba aqceptirebis ganux-
orcieleblobis SemTxvevaSic. igi gagzavnili unda iyos ara ugvianes sagadax-
do davalebis Sesrulebis vadis Semdgomi samuSao dRisa. modeluri kanonis 
me-19 muxlis Sesabamisad, saerTaSoriso gadaricxva dasrulebulad iTvleba 
beneficiaris interesebis Sesabamisad beneficiaris bankis mier sagadaxdo 
davalebis aqceptirebis momentidan. Tuki fuladi saxsrebi aqceptis Semd-
gom ar an ver miva beneficiaramde, zianis riski masve ekisreba. Sesabamisad, 
aqceptirebamde am riskis matareblad gadamricxveli gvevlineba. aqve unda 
aRiniSnos, rom gadamricxvelis bankis mier gadaricxvis faqtobriv ganxor-
cielebamde davalebis mimcems ufleba aqvs Secvalos an gamoixmos sagadaxdo 
davaleba (amis Taobaze bankis droulad gafrTxilebis pirobiT).484

fuladi Tanxis beneficiaris mimdinare angariSze CaricxviT, rogorc ze-
moT aRiniSna, es ukanaskneli iZens sabanko dawesebulebis mimarT moTxovnis 
uflebas. gamomdinare aqedan, fulis am saxiT gadaricxva kreditoris winas-
wari Tanxmobis gareSe valdebulebis Sesrulebad da misi Sewyvetis safuZvlad 
ver CaiTvleba. swored am mizezebidan gamomdinare, 386 II muxlis mocemuli 
formiT angariSsworebis winapirobad asaxelebs or garemoebas _ kreditoris 
mier angariSis qonasa da mis Tanxmobas unaRdo angariSsworebaze.485

fulad valdebulebaTa sakmaod saintereso formaa fiduciaruli op-

484 Международное частное право, 2-е издание, 2005, 492.
485 safrangeTis samoqalaqo kodeqsis mixedviT, kreditoris angariSze fulis Caricxvis 
an Tanxis gadaricxvis gziT gadaxda warmoadgens `delegacias~, romlis ZaliTac mov-
ale kreditors Tavis nacvlad sTavazobs sxva movales, mocemul SemTxvevaSi _ banks. 
magram, imave kodeqsis ZaliT, delegacia mxolod maSin CaiTvleba namdvilad, rodesac 
kreditori ara ubralod ganacxadebs Tanxmobas amaze, aramed pirdapir gaaTavisuflebs 
delegaciis subieqts pasuxismgeblobisagan. wminda iuridiuli TvalsazrisiT SeiZleba 
daveTanxmoT kanonis aseT mkacr moTxovnebs, magram maTi yoveldRiur cxovrebaSi real-
izacia aSkarad xels SeuSlis unaRdo angariSsworebis perspeqtivebs. imave motiviT saf-
rangeTis sasamarTlo praqtikamac, iseve, rogorc savaWro tradiciebma, uari ganacxada 
amgvar gaumarTlebel procedurul garTulebaze, rac aseve gaiTvaliswina saqarTvelos 
samoqalaqo kodeqsmac zemoaRniSnuli denulebis saxiT.
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eraciebi. `komerciuli bankebis saqmianobis Sesaxeb~ saqarTvelos kanonis 
pirveli muxlis Tanaxmad, fiduciaruli operacia aris ndobiTi operacia, 
romelsac banki an satrasto kompania awarmoebs sakuTari saxeliT, magram 
klientis davalebiT da mis xarjze. Sesabamisad, es aris urTierToba banksa 
da damoukidebeli saxelSekrulebo urTierTobis movales Soris, romliTac 
es ukanaskneli sakredito dawesebulebis meSveobiT axdens kreditoris winaSe 
fuladi valdebulebis Sesrulebas, rac damyarebulia maT Soris ndobaze.486

zemoT ganxiluli angariSsworebis meTodebi, ra Tqma unda, unaklo ar 
aris. xarvezebi ki arTulebs maT gamoyenebas saerTaSoriso-savaWro urT-
ierTobebSi, gansakuTrebiT im kompaniebisaTvis, romelTac ar gaaCniaT xan-
grZlivi saqmiani urTierToba. amis gamo, saerTaSoriso-sabanko praqtikam 
SeimuSava dokumenturi angariSsworebis meTodebi _ inkaso da akreditivi, 
riTac mniSvnelovnad Semcirda gamyidvelisaTvis fulis, xolo myidvelisaT-
vis saqonlis dakargvis riski.

e. inkaso
inkaso `warmoadgens eqsportioris/gamyidvelis mier Tavisi bankisaTvis 

micemul davalebas importiorisagan/myidvelisagan pirdapir an raime sxva 
bankis saSualebiT miiRos garkveuli Tanxa an Tanxmoba maszed, rom igi moax-
dens gadaxdas garkveuli periodis Semdeg.~487

inkasos formiT angariSsworebisas banki eqsportioris davalebiT iRebs 
fulad Tanxas importiorisagan misTvis miwodebuli saqonlis sanacvlod da 
ricxavs miRebul fulad saxsrebs eqsportioris angariSze.488 es aris erT-er-
Ti forma gadaxdis ganvadebiT angariSsworebisa, roca gadaxda xorcieldeba 
saqonlis miwodebidan garkveuli periodis Semdeg. 

inkaso aris tipuri sabanko operacia: uflebamosili banki iRebs eqspor-
tiorisagan sainkaso davalebas, moqmedebs mis instruqciebTan SesabamisobaSi 
da iRebs valdebulebas ganaxorcielos operaciebi warmodgenil dokumenta-
ciasTan SesabamisobaSi gadaxdis miRebisaTvis. 

sainkaso operaciaSi, inkasos Sesaxeb 1995 wlis unificirebuli wesebis 
Tanaxmad, monawileoben: mimndobi _ klienti (principali), romelic avalebs 
sainkaso operaciis ganxorcielebas Tavis banks, banki-remitenti _ banki, 
romelsac klientisagan mindobili aqvs sainkaso operaciis Catareba, sainka-
sacio banki _ banki, romelic monawileobas iRebs sainkaso davalebis Sesrule-
baSi, warmdgeni banki _ banki, romlic warudgens gadamxdels dokumentacias 
da gadamxdeli _ piri, romelsac akisria fuladi valdebuleba kreditoris 

486 Rutherford/Bone, Osbourne’s Concise Law Dictionary, 1993, 145.
487 inkasos gamoyeneba saerTaSoriso angariSsworebisas regulirdeba saerTaSoriso-savaW-
ro palatis mier SemuSavebuli specialuri dokumentiT _ Uniform Rules for Collections (URC). 
amJamad moqmedebs 1995 wlis redaqcia URC522. inkasos ganmarteba mocemulia dokumentis 
me-2 muxlSi. yifiani, angariSsworebis meTodebis zogadi mimoxilva, gv. 6.
488 Международное частное право, 2-е издание, 2005, 488.
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winaSe.489

dokumenturi490inkaso aris operacia, romelSi banki asrulebs Suamavlis 
rols eqsportiorsa da importiors Soris. dokumentebi importiors gadae-
cema urTierTmoqmedi bankebis meSveobiT. sainkaso davalebaSi miTiTebuli 
instruqciebis Sesabamisad, sainkasacio banki gadascems dokumentebs gadamx-
dels (importiors) da misgan Tanxis miRebis Semdeg uricxavs mas eqsporti-
oris banks angariSsworebis ganxorcielebis mizniT. eqsportiorTan angariSs-
woreba xorcieldeba mxolod sainkasacio bankisagan Tanxis miRebis Semdgom.491

yvela dokuments Tan unda axldes sruli da zusti instruqcia. bankebs 
ufleba aqvT imoqmedon mxolod da mxolod instruqciebisa da inkasos Ses-
axeb wesebis Sesabamisad. im SemTxvevaSi, rodesac banks ar gaaCnia sainkaso 
davalebis Sesrulebis SesaZlebloba, igi valdebulia, amis Sesaxeb dauyovne-
bliv Seatyobinos davalebis mimcems. bankebma unda imoqmedon keTilsindisi-
erad da gonivruli gulisxmierebis farglebSi, isini valdebuli arian Semow-
mon sainkaso davalebaSi CamoTvlili yvela dokumentis arseboba da erT-erTi 
maTganis ararsebobis SemTxvevaSic ki Seatyobinon amis Taobaze mxares, rom-
lisaganac miRebuli aqvT sainkaso davaleba. bankebs, dokumentaciis Semow-
mebis garda, sxva raime saxis valdebuleba ar ekisrebaT. sainkaso operaciaSi 
monawile bankebs ar ekisrebaT araviTari valdebuleba raime saxis Setyo-
binebebis, werilebis an dokumetebis gzaSi dakargvis an SeferxebisaTvis. isi-
ni aseve ar ageben pasuxs im SedegebisaTvis, romlebic SeiZleba gamoiwvios 
forsmaJorulma (dauZleveli Zala) garemoebebma, romelTac `wesebi inkasos 
Sesaxeb~ miakuTvneben amboxebebs, samoqalaqo mRelvarebas, omebsa da sxva 
mizezebs, romlebic maT kontrols ar eqvemdebareba.492

dokumentacia unda waredginos gadamxdels zustad im formiT, ra for-
miTac isini miRebulia sainkasacio bankis mier. sainkaso davaleba unda Sei-
cavdes gadamxdelis srul misamarTs, romelzedac unda moxdes kidevac am 
dokumentaciis wardgena. im SemTxvevaSi, rodesac dokumetebi eqvemdebareba 
gadaxdas wardgenisTanave, warmdgenma bankma unda ganaxorcielos wargineba 
dauyovnebliv. sagadaxdo dokumentaciis wardgena xdeba gadaxdis adgilze 

489 Дмитриева/Филимонова, Правила по инкассо, 1995, 437-447.
490 sabanko praqtika erTmaneTisagan ganasxvavebs sufTa da dokumentur inkasos. dokumen-
turi inkaso warmoadgens eqsportioris mier Tavisi bankisaTvis micemul gankargule-
bas, moaxdinos importiorisagan garkveuli Tanxis inkasireba komerciuli dokumentebis 
sanacvlod, romlebsac SeiZleba Tan axldes finansuri dokumentacia. sufTa inkaso 
Sedgeba iseTi finansuri dokumentebisagan, rogoricaa Cekebi, xelwerilebi, gadasapir-
ebeli da martivi Tamasuqebi da sxv. aRsaniSnavia, rom sufTa inkasos SemTxvevaSi fi-
nansur dokumentebs Tan ar erTvis aranairi saxis sxva komerciuli dokumentacia. anga-
riSsworebis am meTodis aRsaniSnavad praqtikaSi xSirad gamoiyeneba abreviatura _ D/P _ 
Documents against payment; yifiani, angariSsworebis meTodebis zogadi mimoxilva, gv. 6.
491 Международное частное право, 2-е издание, 2005, 489.
492 Международное частное право, 2-е издание, 2005, 489.
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miRebuli sabanko praqtikis Sesabamisad.493

sainkaso operaciebi sasyidliania. komisias, bankis mier dawesebuli tari-
fis Sesabamisad, ixdis an importiori an eqsportiori, mxareTa SeTanxmebis 
mixedviT. komisiis gadaxdaze an sxva xarjebis anazRaurebaze uaris SemTxveva-
Si, banki uflebamosilia gadaxdaze valdebulad miiCnios eqsportiori (dava-
lebis mimcemi) da daakavos bankisaTvis gadasaxdeli Tanxa misi saeqsporto 
amonagebidan, anu operaciis ganxorcielebis Sedegad miRebuli Tanxidan.494

sainkaso angariSsworebis forma SedarebiT momgebiania importiorisaT-
vis, romelic axorcielebs gadaxdas mxolod saqonlis gankargvis uflebis 
mimniWebeli dokumentebis miRebisa da eqsportioris mier nakisr valdeb-
ulebaTa srulad Sesrulebis Semdgom. marTalia, eqsportiori inarCunebs 
garkveul uflebebs saqonlis gankargvasTan dakavSirebiT, magram mainc arse-
bobs garkveuli riski importioris mxridan saqonlis fasis gadaxdaze uaris 
TqmasTan dakavSirebiT. 

dokumenturi inkasos dros angariSsworeba agreTve SesaZlebelia gadasa-
pirebeli Tamasuqis495 aqceptirebiT. am SemTxvevaSi, Tuki eqsportiori im-
portiors aZlevs komerciuli kreditis saSualebas, igi aZlevs banks gank-
argulebas importioris mier gadasapirebeli Tamasuqis aqceptirebis Semdeg 
(romelsac eqsportiori gamowers mis saxelze) komerciuli dokumentebis my-
idvelisaTvis gadacemis Sesaxeb.496

dokumenturi inkasos saSualebiT angariSsworeba xorcieldeba Semdegnai-
rad: 

_ mxareebs Soris savaWro xelSekrulebis dadebis Semdgom, eqsportiori 
gadascems satransporto kompanias gadasazidad saqonels da Sesabamisad Re-
bulobs misgan satransporto dokuments. 

_ eqsportiori aZlevs Tavis banks (banki-remitenti) sainkaso davalebas, 
romelsac Tan erTvis satransporto dokumentebis paketi. 

_ banki-remitenti, Tavis mxriv, agzavnis warmdgen bankSi komerciul do-
kumentebs sainkaso davalebasTan erTad Sesabamisi instruqciiTa da infor-
maciiT angariSsworebis formis (D/P Tu D/A) da aseve urTavs informacias 
gadaricxvis detalebis Sesaxeb. 

_ warmdgeni banki komerciul dokumentacias gadascems meore mxares mx-
olod im SemTxvevaSi, Tu miiRebs misgan sagadaxdo davalebas an importiori 
moaxdens mis saxelze gamowerili gadasapirebeli Tamasuqis aqceptirebas. 

_ eqsportiorisagan Tanxis an aqceptis miRebis Semdgom warmdgeni banki 
an gadaricxavs Tanxas remitenti-bankis sasargeblod, an importioris mier 
aqceptirebul gadasapirebel Tamasuqs agzavnis mis misamarTze, an inaxavs Ta-

493 Международное частное право, 2-е издание, 2005, 490.
494 Международное частное право, 2-е издание, 2005, 490. 
495 ix. qveTavi I.6.a.
496 angariSsworebis am meTodis aRsaniSnavad praqtikaSi xSirad gamoiyeneba abreviatura 
D/A _ Documents against acceptance. iqve, gv. 7.



280

levan janaSia

visTan eqsportioris kuTvnilebaSi. 
_ amis Semdgom banki-remitenti eqsportiors uricxavs angariSze miRebul 

Tanxas an gadascems Tamasuqs, importiori ki gadascems satransporto kompa-
nias satransporto dokuments, ris safuZvelzedac es ukanaskneli gadascems 
mas saqonels.497

v. dokumenturi akreditivi
saerTaSoriso angariSsworebisas akreditivis formiT uSualo gadamx-

delis rols kisrulobs uflebamosili banki, rac kreditorisaTvis xelSek-
rulebiT SeTanxmebuli sazRauris miRebis damatebiT garantias warmoad-
gens. dokumenturi akreditiviT angariSsworebaSi monaweleoben: importiori 
(davalebis mimcemi), romelic mimarTavs banks akreditivis gaxsnis TxovniT, 
banki-emitenti, anu akreditivis gamxsneli banki, beneficiari _ igive eqs-
portiori, romlis sasargeblodac aris gaxsnili akreditivi da saavizo 
banki,498 romelsac evaleba acnobos beneficiars mis sasargeblod gaxsnili 
akreditivis arsebobis Sesaxeb da gaacnos mas akreditivis pirobebi, aseve 
daadasturos akreditivis namdviloba da gadauxados beneficiars Tanxa.499 
banki, romelic bank-emitentis mier uflebamosilia moaxdinos eqsportioris 
mier gamowerili gadasapirebeli Tamasuqis ganaRdeba, aqcepti, iwodeba Sems-
rulebel bankad.

akreditivis Sesrulebis procesSi bank-emitentis mier SeiZleba Semoyvanil 
iqnes sarambuso banki, romelic valdebulia aunazRauros Semsrulebel banks 
akreditiviT gadaxdili Tanxa.500

Yyvela akreditivSi mkacrad unda iyos gansazRvruli gadaxdis forma 
(xorcieldeba igi ganvadebiT, xdeba gadaxda dokumentebis wardgenisTanave, 
Tu negociaciiT an Tamasuqis aqceptirebiT). yovelive es, unificirebuli 
wesebis Tanaxmad, bankis dasaxelebasTan erTad fiqsirdeba xelSekrulebaSi 
da amis safuZvelze aisaxeba akreditivSi. aqve unda aRiniSnos, rom akredi-
tivis SemTxvevaSi bankebs saqme aqvT mxolod dokumentebTan da ara Tavad 
saqonelTan.

dokumenturma akreditivma gaaerTiana rogorc eqsportioris, aseve im-
portioris interesebi. erTi mxriv, uzrunvelyofilia eqsportioris mier 
Tanxis drouli da garantirebuli miReba. meore mxriv ki, gadaxdis ganvadeba 
da saqonelze sakuTrebis uflebis damadasturebeli dokumentaciis miRe-
ba, rac importioris interesebs pasuxobs. saerTaSoriso angariSsworebaSi 

497 yifiani, angariSsworebis meTodebis zogadi mimoxilva, gv. 8. 
498 `saavizo banki valdebulia Seatyobinos beneficiars mis sasargeblod gaxsnili akredi-
tivis pirobebi da amasTan, mas ar ekisreba araviTari valdebuleba. saavizo bankis ZiriTa-
di funqciaa Seamowmos, anu moaxdinos banki emitentisagan miRebuli Setyobinebis (akred-
itivis) autentifikacia da daudasturos beneficiars, rom mis sasargeblod miRebuli 
akreditivi ar aris yalbi~. yifiani, angariSsworebis meTodebis zogadi mimoxilva, gv. 9.
499 Международное частное право, 2-е издание, 2005, 485.
500 yifiani, angariSsworebis meTodebis zogadi mimoxilva, gv. 9. 
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gamoiyeneba dokumenturi akreditivis erTiani da standartizebuli wesebi. 
dokumenturi akreditivebis Sesaxeb unificirebuli wesebis da Cveulebebis 
Sesabamisad (1993 wlis redaqcia), termini `dokumenturi akreditivi~ niSnavs 
banksa da klients Soris arsebul gansazRvruli saxis SeTanxmebas. am SeTanx-
mebis ZaliT banki-emitenti, moqmedi Tavisi klient-importioris (akreditivis 
gaxsnaze davalebis mimcemi) miTiTebiT da mis mier micemuli instruqciebis 
safuZvelze an sakuTari saxeliT, valdebulebas iRebs ganaxorcielos gadax-
da beneficiaris sasargeblod. aRsaniSnavia, rom gadaxda xorcieldeba mx-
olod da mxolod beneficiaris mier nakisr valdebulebaTa Sesrulebis Sem-
deg. Ggadaxdis valdebulebaSi aseve moiazreba bankis valdebuleba, moaxdinos 
aqceptireba da SemdgomSi gaanaRdos gadasapirebeli Tamasuqebi, romlebic 
warmodgenili iqneba beneficiaris mier. bankis valdebuleba akreditivTan 
mimarTebaSi damoukidebelia misi klientis mier kontrahent mxaresTan dadeb-
uli xelSekrulebisgan. zemoT xsenebuli unificirebuli wesebis me-3 muxlis 
Tanaxmad, `akreditivi Tavisi bunebiT warmoadgens garigebas, ganpirobebuls 
nasyidobis an sxva raime xelSekrulebiT (kontraqtiT), rasac SeiZleba igi 
efuZnebodes. bankebi araviTar SemTxvevaSi ar SeiZleba SeboWili iyvnen an maT 
raime formiT SeexoT es xelSekrulebebi im SemTxvevaSic ki, roca raime saxis 
miTiTebebi amasTan dakavSirebiT arsebobs mxareebs Soris dadebul xelSek-
rulebaSi.~ es debuleba icavs bankisa da misi klientebis interesebs, vinaidan 
uzrunvelyofs eqsportioris mier Tanxis miRebas mxolod akreditivis piro-
bebiT, xolo importiorisaTvis eqsportioris mier akreditivis yvela piro-
bis zust da ganuxrel Sesrulebasa da dacvas.501

kidev erTi mniSvnelovani principi, romelic moqmedebs akreditivis for-
miT angariSsworebis dros: akreditivTan dakavSirebuli operaciis ganxor-
cielebisas yvela dainteresebul mxares Sexeba aqvs dokumentebTan da ara 
saqonelTan an momsaxurebasTan. akreditivis warmodgenasTan dakavSirebuli 
instruqciebi da TviTon akreditivi unda iyos sruli da zustad uTiTebdes 
im dokumentebze, romelTa warmodgenis SemTxvevaSic SeiZleba ganxorciel-
des angariSsworeba an gadasapirebeli Tamasuqis aqceptireba.

akreditiviT angariSsworebis sqema daaxloebiT Semdegnairad war-
mogvidgeba: 

_ mxareebi savaWro xelSekrulebiT adgenen akreditivis pirobebs. 
_ importiori (myidveli), eqsportiorTan (gamyidveli) SeTanxmebul va-

debSi aZlevs davalebas Tavis banks akreditivis gaxsnis Sesaxeb, rasac im-
portiori igebs momsaxure bankis gansakuTrebuli weriliT _ `notisiT~. 
mocemuli werili udasturebs importiors bankis Tanxmobas akreditivis uz-
runvelyofis Taobaze valdebulebis aRebis Sesaxeb. 

_ akreditivis gamxsneli banki ugzavnis Sesabamis werils _ `avizos~ _ ben-
eficiaris (eqsportioris) banks (an sxva romelime Suamaval banks SemdgomSi 
beneficiaris momsaxure bankTan kontaqtis dasamyareblad), riTac niSnavs mas 

501 Международное частное право, 2-е издание, 2005, 485.
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Tavis saavizo bankad, amavdroulad ugzavnis mas fulad Tanxas akreditivis 
Sesasruleblad da avalebs beneficiarisaTvis Sesabamisi Setyobinebis gagza-
vnas. saavizo bankis funqcia mdgomareobs imaSi, rom mianiWos Semsrulebel 
banks ufleba gadauxados beneficiars miRebuli Tanxa. 

_ Tavis mxriv, Semsrulebeli banki ugzavnis avizos beneficiars, atyo-
binebs mas mis sasargeblod akreditivis gaxsnis Sesaxeb, pirobebs, romelTa 
Sesrulebis SemTxvevaSic saavizo banki uflebamosilia gasces Tanxa, romelic 
miRebulia bank-emitentis mier. 

_ avizos miRebis Semdeg eqsportiori iZens beneficiaris statuss da 
uflebas, moiTxovos akreditivis Sesruleba masSi miTiTebuli pirobebiT. 

_ eqsportiori axorcielebs saqonlis gadmotvirTvas (asrulebs samuS-
aos) da aformebs sazRauris miRebisaTvis aucilebel dokumentebs, ris Semd-
gomac warudgens maT Semsrulebel banks. 

_ es ukanaskneli amowmebs maT Sesabamisobas akreditivis pirobebTan, axor-
cielebs eqsportiorTan angariSsworebas da ugzavnis bank-emitents moTxov-
nas gadaxdili Tanxis kompensaciis Sesaxeb. 

_ dokumentebis gaformebis sisworis gadamowmebis Semdgom banki-emitenti 
unazRaurebs Semsrulebel banks gacemul Tanxas da gadascems importiors 
saqonlis gankargisaTvis aucilebel dokumentacias, romelic iZleva tvirTis 
miRebis uflebas.502

beneficiaris mier akreditivis pirobebis darRveva arTmevs mas ufle-
bas, moiTxovos bankisagan miwodebuli saqonlis Rirebulebis kompensaca. 
mag., ruseTis federaciis savaWro-samrewvelo palatasTan arsebulma saer-
TaSoriso komerciulma saarbitraJo sasamarTlom uari uTxra beneficiars 
(mosarCele), romelmac dagvianebiT waradgina bankSi Tanxis miRebisaTvis 
aucilebeli dokumentacia, Tanamopasuxed ssrk-s `vneSekonombankis~ CarT-
vaze (saqme #261/1993). sarCeliT moTxovnili Tanxis gadaxda sasamarTlom 
daakisra mopasuxes, romelmac miiRo saqoneli xelSekrulebis pirobebis Se-
sabamisad.503

bankis mier beneficiaris sasargeblod gaxsnili akreditivis pirobaTa 
dausabuTebeli da usafuZvlo Seusrulebloba beneficiaris sasargeblod 
bankisaTvis gadaxdis dakisrebis upirobo safuZvelia, rac naTlad Cans ruse-
Tis federaciis savaWro-samrewvelo palatasTan arsebuli saerTaSoriso ko-
merciuli saarbitraJo sasamarTlos 1995 wlis 22 Tebervlis gadawyvetile-
baSi.504 saqmis masalebidan gamomdinare, eqsportiorma-baneficiarma (Cexuri 
organizacia) aRZra sarCeli importiorisa (rusuli organizacia) da bank-
emitentis winaaRmdeg im safuZvliT, rom miwodebuli saqonlis Rirebuleba 
ar iqna anazRaurebuli bank-emitentis mier gamouZaxebadi akretividan gamom-
dinare, romelic gaxsnili iyo importioris davalebis Sesabamisad. gadaxda 

502 Международное частное право, 2-е издание, 2005, 486
503 Практика МКАС за 1996-1997, 32-33.
504 Практика МКАС за 1996-1997, 38-43.
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unda ganxorcielebuliyo aSS dolarebSi, ris gamoc importioris mier ru-
suli bankisaTvis micemul iqna davaleba Cexoslovakiur bankSi eqsportioris 
sasargeblod gamouZaxebadi akreditivis gaxsnis Sesaxeb. akreditivis Tanxa 
moxsnili iyo importioris angariSidan, magram eqsportioris mier wardgeni-
li akreditivis pirobebis Sesabamisi dokumentaciis miuxedavad, miwodebuli 
saqonlisaTvis araviTari Tanxa mis angariSze Caricxuli ar iyo. akreditivis 
Tanxa ar dabrunebia importiorsac, igi iricxeboda bankis angariSze. Sesabam-
isad, warmoadgenda bankis valdebulebis sagans eqsportioris winaSe gaxsnili 
gamouZaxebadi akreditivis safuZvelze.

banks mosarCelis sasargeblod gaxsnili hqonda gamouZaxebadi akreditivi 
saqonlis srul Rirebulebaze. Sesabamisad, man im dros moqmedi D(1983 wlis 
redaqcia) dokumenturi akreditivebis Sesaxeb unificirebuli wesebisa da 
Cveulebebis me-10 muxlis Sesabamisad, mosarCelis winaSe ikisra valdebule-
ba, akreditiviT gansazRvruli pirobebiT dokumentaciis drouli wardgenis 
SemTxvevaSi daefara mis mier miwodebuli saqonlis Rirebuleba.

dokumentebis miRebaze uaris SemTxvevaSi bankma-emitentma dauyovnebliv 
unda Seatyobinos amis Sesaxeb beneficiars (dokumenturi akreditivebis Ses-
axeb unificirebuli wesebis da Cveulebebis 16-e muxli, `d~ qvepunqti). ro-
gorc aRniSnuli saqmis masalebidan irkveva, bankma-emitentma es ar gaakeTa, 
riTac upirobod aRiara wardgenili dokumentaciis Sesabamisoba akreditivis 
pirobebTan da sakuTari valdebuleba akreditiviT Tanxis dafarvaze. akredi-
tivi da nasyidobis xelSekruleba am SemTxvevaSi warmogvidgeba erTmaneTi-
sagan damoukidebel, magram urTierTganpirobebul xelSekrulebebad, ris 
gamoc erT-erTi maTganis Seusrulebloba an arajerovani Sesruleba avto-
maturad warmoSobs moTxovnis uflebas kreditorisaTvis. Sesabamisad, bankis 
mier akreditiviT angariSsworebis valdebulebis Seusrulebloba misTvis 
gadaxdis valdebulebis dakisrebis safuZvelia. swored ase moiqca ruseTis 
federaciis savaWro-samrewvelo palatasTan arsebuli saerTaSoriso komer-
ciuli saarbitraJo sasamarTlo _ cno banki saTanado mopasuxed da daakisra 
mas sasarCelo gancxadebaSi miTiTebuli Tanxis gadaxda eqsportioris sa-
sargeblod.505

akreditivi maqsimalurad icavs eqsportioris interesebs da uzrunve-
lyofs Tanxis droulad miRebas eqsportiorisaTvis. amasTan, igi srulad 
gamoricxavs saqonlis armiRebis risks myidvelisaTvis, vinaidan angariSs-
woreba xdeba mxolod da mxolod saqonlis datvirTvis an/da miRebuli sa-
transporto dokumentebis sanacvlod.506 Sesabamisad, sxva meTodebisagan gan-
sxvavebiT, akreditivi TiTqmis Tanabrad usafrTxoa orive mxarisaTvis, rac 
sxva angariSsworebis formebTan SedarebiT mis siZviresac ganapirobebs.

dokumenturi akreditivi Tavisi SinaarsiT warmoadgens bankis werilobiT 
valdebulebas gadaxdaze, romelsac igi gascems Tavisi klientis _ impor-

505 Международное частное право, 2-е издание, 2005, 488.
506 Фолсом/Гордон/Спагнол, Международные сделки, 1996, 68.
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tioris davalebiT eqsportioris sasargeblod.507 akreditivis gamcemi banki 
valdebulia gadauxados eqsportiors SeTanxmebuli Tanxa an moaxdinos ga-
dasapirebeli Tamasuqis aqceptireba mxolod im SemTxvevaSi, Tu eqsporti-
ori warudgens mas akreditiviT gaTvaliswinebul yvela dokuments, romle-
bic adastureben mis mier nakisr valdebulebaTa srulad Sesrulebas. aqedan 
gamomdinare, bankis valdebuleba pirobiTia, vinaidan damokidebulia CamoTv-
lili moqmedebebis ganxorcielebaze.

 akreditivebis gamoyeneba saerTaSoriso angariSsworebisas regulirdeba 
saerTaSoriso-savaWro palatis mier SemuSavebuli specialuri dokumentiT 
_ dokumenturi dakreditebis unificirebuli wesebi da praqtika.508Ees wesebi 
periodulad, rogorc wesi, aT weliwadSi erTxel, icvleba saerTaSoriso vaW-
robisa da angariSsworebis ganviTarebis Sesabamisad. amJamad moqmedebs 1993 
wlis redaqcia.509

aRniSnuli wesebi savaldebuloa yvela bankisaTvis, agreTve maTi klien-
tebisaTvis akreditiviT angariSsworebisas. akreditivi unda Seicavdes piro-
bas, rom unificirebuli wesebi misi Semadgeneli nawilia.

arsebobs akreditivis ramdenime saxe:
_ gamoZaxebadi da gamouZaxebadi;
_ dadasturebuli da daudasturebeli;
_ dafaruli (deponirebuli) da daufaravi (garantirebuli).
gamoZaxebadi akreditivi SeiZleba beneficiaris winaswari Setyobinebis ga-

reSe Secvlil an gauqmebul iqnes banki-emitentis mier. gamouZaxebadis Secv-
la an gauqmeba ki dauSvebelia yvela dainteresebuli piris Tanxmobis gareSe.

dadasturebuli akredivi gulisxmobs gadaxdis damatebiT garantias ara 
bank-emitentis, aramed akreditivis damadasturebeli bankis mxridan. kerZod, 
banki-emitentis mxridan gadaxdaze uaris gacxadebis SemTxvevaSi, yvela sa-
Tanado dokumentis arsebobis SemTxvevaSi, warmoiSoba akreditivis damadas-
turebeli bankis valdebuleba angariSworebis ganxorcielebaze.

dafaruli akreditivis dros ki banki-emitenti winaswar uzrunvelyofs 
Semsrulebel banks akreditivis Sesabamisi TanxiT akreditivis moqmedebis pe-
riodisaTvis.510

garda standartuli akreditivebisa, ama Tu im pirobis kontraqtebis uz-
runvelsayofad, saerTaSoriso-sabanko praqtikam SeimuSava akreditivebis 
specialuri formebi, rogoricaa: transfelabeluri, revolveruli, sarezer-
vo, asevea kreditivi wiTeli pirobiT.511

transferabeluri (Transferable) akreditivi iTvaliswinebs am akreditivis 
gamoyenebis SesaZleblobas mTlianad an nawilobriv erTi an ramdenime piris 
507 Фолсом/Гордон/Спагнол, Международные сделки, 1996, 68.
508 Uniform Customs and Practice for Documentary Credits (UCP).
509 praqtikaSi xSirad gamoiyeneba abreviatura UCP500; Фолсом/Гордон/Спагнол, Международные 
сделки, 1996, 9.
510 Фолсом/Гордон/Спагнол, Международные сделки, 1996, 66.
511 Фолсом/Гордон/Спагнол, Международные сделки, 1996, 66-67.
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mier, garda Tavad beneficiarisa. maT transferabeluri akreditivis meore 
beneficiarebs uwodeben. 

revolveruli (Revolving) akreditivi gamoiyeneba im SemTxvevaSi, Tuki saqon-
lis miwodeba xdeba Tanabar partiebad, rogorc wesi, SeTanxmebuli grafikis 
mixedviT. revolveruli akreditivebi iTvaliswinebs akreditivis aTvisebis 
Semdeg akreditivis Tanxis avtomatur aRdgenas garkveuli periodis Semdeg. 
akreditivSi SeiZleba miTiTebul iqnes akreditivis ganaxlebis vada. 

sarezervo akreditivi (Standby Letter of Credit), romelsac zogjer sufTa 
akreditivsac uwodeben, warmoadgens akreditivis specialur saxes da Tavisi 
SinaarsiT utoldeba sabanko garantas. aseTi akreditivis gamoyenebis praq-
tika Camoyalibda amerikis SeerTebul StatebSi, radganac bankebs am qvey-
nis kanonmdeblobiT ekrZalebaT garantiebis gacema. sarezervo akreditivi 
Cveulebriv ar faravs gamogzavnili saqonlis Rirebulebas. bankebi axdenen 
angariSsworebas sarezervo akreditiviT beneficiaris mier wardgenili ga-
dasapirebeli Tamasuqisa da sxva specialuri dokumentebis (ganacxadis) 
sanacvlod, romlebic adasturebs, rom akreditivis gamxsneli mxare ar as-
rulebs Tanxis gadaxdis valdebulebas. amasTan, banki ar aris valdebuli 
Seamowmos am ganacxadis siswore, anu axdens angariSsworebas upirobod.

akreditivi wiTeli pirobiT SeiZleba iyos nebismieri tipis akreditivi, 
romelic iTvaliswinebs Semsrulebeli bankis mier eqsportiorisaTvis avansad 
garkveuli Tanxis gadaxdas.512

6. Tamasuqi da Ceki fulad valdebulebebSi 

fuladi niSnebis specifikur saxes _ e.w. `fulis surogats~ _ warmoad-
gens Tamasuqi da Ceki, romelTa meSveobiTc, Cveulebriv, xorcieldeba anga-
riSsworeba savaWro brunvaSi.513 angariSsworebis am meTodebma sakmaod farTo 
gavrceleba pova rogorc qveynis Sida, aseve saerTaSoriso-savaWro urTier-
TobebSi. amitom aucileblad migvaCnia oriode sityviT maT samarTlebriv 
bunebasac SevexoT.

a. Tamasuqi fulad valdebulebebSi
Tamasuqi _ es aris fasiani qaRaldi, romliTac misi gamcemi piri kis-

rulobs upirobo valdebulebas gadaixados masSi naCvenebi Tanxa piradad 
an amaze uflebamosili piris meSveobiT.514 ganasxvaveben Tamasuqis or saxes, 
gadasapirebel da martiv Tamasuqs. gadasapirebeli TamasuqiT Tamasuqis gam-
cemi, trasanti avalebs sxva pirs, trasats gadauxados mas TamasuqSi naCvenebi 
Tanxa. martivi TamasuqiT ki, piriqiT, misi gamcemi kisrulobs valdebule-

512 Фолсом/Гордон/Спагнол, Международные сделки, 1996, 67.
513 ZlieriSvili, fuladi valdebulebis Sesrulebis Taviseburebani, 2005, gv. 7.
514 yifiani, angariSsworebis meTodebis zogadi mimoxilva, gv. 18.
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bas TviTon gadaixados TamasuqSi miTiTebuli Tanxa. akreditiviT angariSs-
worebis pirobebSi Tamasuqi ZiriTadad gamoiwereba bankze.

gadasapirebeli Tamasuqi, igive trati, SesaZlebelia Sesyidul iqnes 
trasantisagan/eqsportiorisagan bankis mier, rac eqsportiors aZleva pirda-
pir saxsrebs, banki ki xdeba mocemuli Tamasuqis mflobeli da, Sesabamis-
ad, trasatisagan Tanxis gadaxdaze uflebamosili piri.515 eqsportioris mier 
ucxoel partniorebze gadasapirebeli Tamasuqis regularulad gamoweris 
SemTxvevaSi bankma SesaZlebelia misces mas misgan Tamasuqis Sesyidvis erT-
gvari sakredito xazi. am `sakredito xazis~ mixedviT eqsportiori Tavis 
saqonelze anazRaurebas iRebs dauyovnebliv.516 bankis mxridan Tavis klient-
Tan amgvari saxis operaciis warmoebisas gamoiyofa krediti klientisaTvis 
kuTvnili Tanxis maSinve miRebis uzrunvelsayofad.517 Tamasuqis SesyidviT 
banki mniSvnelovnad amcirebs eqsportioris mier Tanxis miRebasa da impor-
tioris mier Tanxis gadaxdas Soris drois Sualeds. movalis mier gadaxdaze 
uaris miRebis SemTxvevaSi banki uflebamosilia moiTxovos anazRaureba eqs-
portiorisagan. gamomdinare aqedan, banki winaswar unda iyos informirebuli 
trasantis (eqsportioris) kreditunarianobisa da keTilsindisierebis Sesaxeb.518

Tamasuqi eqsportiors ekuTvnis mis diskontirebamde, ris Semdegac igi 
xdeba myidvelis, am SemTxvevaSi, bankis sakuTreba.519 trasatis mier tratis aq-
ceptirebis520 Semdgom eqsportiors aqvs bankisaTvis Tamasuqis dauyovnebliv 
gadacemis SesaZlebloba, romelic axorcielebs mis diskontirebas SeTanxme-
buli saprocento ganakveTiT.521

515 mocemuli operacia saerTaSoriso vaWrobasa da sabanko praqtikaSi cnobilia negocia-
ciis saxeliT.
516 Tamasuqis Sesyidvamde bankma unda moiZios informacia eqsportioris kreditunariano-
bisa da kompetenturobis Sesaxeb, aseve moiTxovos sesxis ipoTekaciis (saqonelze pasux-
ismgeblobisa da usafrTxoebis uzrunvelyofis) werili. amas garda, bankma unda moiTxo-
vos im valutaSi gamoyofili Tamasuqi, romelic ar izRudeba savaluto kontroliT. igi 
(banki) aseve inarCunebs trasantisagan regresis wesiT Tamasuqis anazRaurebis moTxovnis 
uflebas.
517 am SemTxvevaSi, Tanxis miReba SeiZleba moxdes Tamasuqis ucxoeli movalisaTvis– tra-
satisaTvis an misi bankisaTvis gagzavnamde.
518 am SemTxvevaSi banki aucileblad unda iyos informirebuli eqsportioris gadamxde-
lunarianobis Sesaxeb, anu mocemuli sakiTxis Semowmebisas ganxilvis sagans aucileblad 
warmoadgens misi gadaxdebis istoria. miuxedavad specialuri sainformacio samsaxurebis 
arsebobisa, romelTac aqvT SesaZlebloba ama Tu im subieqtis Sesaxeb monacemebis Seg-
rovebisa, misi gadaxdebis istoria iTvleba Sefasebis yvelaze saimedo saSualebad. yifi-
ani, angariSsworebis meTodebis zogadi mimoxilva, gv. 2.
519 diskontirebaunariania mxolod vadiani Tamasuqebi. sawarmdgenlo Tamasuqebi maTi 
bunebidan gamomdinare ver daeqvemdebareba zemoaRniSnul operacias, vinaidan maTi gadax-
da xdeba Sesabamisi dokumentaciis wardgenisTanave. 
520 Tamasuqze xelmoweriT gadaxdaze Tanxmobis dadastureba.
521 sadiskonto Tanxa izomeba Tamasuqis nominaluri Rirebulebidan daqviTuli Tanxidan 
procentebiT. sxvagvarad rom vTqvaT, diskontiaris bankis mier Tamasuqis diskontirebi-
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b. Ceki fulad valdebulebebSi
meore fasiani qaRaldi, romelmac gavrceleba pova saerTaSoriso saaanga-

riSsworebo praqtikaSi, aris Ceki. Ceki ganekuTvneba mkacrad dadgenili for-
mis fasiani qaRaldebis kategorias da Seicavs angariSis mflobelis (Cekis 
gamcemis) brZanebas Cekis mflobelisaTvis masSi aRniSnuli Tanxis gacemaze 
wargenisas an kanoniT dadgenil vadebSi. saerTaSoriso angariSsworebisas 
Cekis gamoyenebis maregulirebeli samarTlis normebis unificireba ganx-
orcielda 1931 wels Cekis Sesaxeb Jenevis konvenciiT da Jenevis 1931 wlis 
konvenciiT koliziebis Sesaxeb, romelic miznad isaxavs zogierTi koliziis 
gamosworebas Cekis Sesaxeb kanonebSi.

Ceki aucileblad unda Seicavdes mkacrad gansazRvrul rekvizitebs. maTi 
ararsebobis SemTxvevaSi igi anulirdeba da ar daeqvemdebareba gadaxdas. Jen-
evis konvenciis Tanaxmad, Cekis aucilebel ZiriTad rekvizitebs warmoadgens: 
dasaxeleba ̀ Ceki~ im enaze, ra enazedac aris Sedgenili dokumenti, ubralo da 
upirobo winadadeba gansazRvruli Tanxis gadaxdaze, gadamxdelis saxeli an 
dasaxeleba, im bankis dasaxeleba, sadac unda ganxorcieldes Cekis ganaRdeba, 
Cekis Sedgenis adgili da TariRi, Cekis gamcemis xelmowera.

Ceki ar warmoadgens finansirebis sagans, amitom masSi arsebuli nebismieri 
miTiTeba procentebis Sesaxeb baTilad iTvleba. Cekis ganaRdeba xdeba ward-
genisTanave. misi mimoqcevis vadebi ki SezRudulia: Ceki, romelic ganaRddeba 
misi gamcemis qveyanaSi, unda iyos wardgenili gasanaRdeblad misi gacemidan 
rva dRis ganmavlobaSi; Tu Cekis gacema da misi ganaRdeba xorcieldeba sx-
vadasxva qveyanaSi, igi gasanaRdeblad unda waredginos banks gacemidan oci 
dRis ganmavlobaSi. amasTan, Tu Cekis gacemisa da ganaRdebis adgilebi mde-
bareobs msoflios sxvadasxva nawilSi, Cekis wardgenis vada ar unda aRemate-
bodes samocdaaT dRes.522 es ukanaskneli debuleba Jenevis konvenciis 29-e 
muxlis Tanaxmad, ar vrceldeba evropisa da xmelTaSua zRvispireTis qvey-
nebze, sadac Cekis wardgenis vada ar unda aRematebodes oc dRes.

Ceki ganekuTvneba brunvaunarian dokumentTa kategorias, anu uflebebi 
SeiZleba gadacemul iqnes warweris _ indosamentis meSveobiT, romelic keT-
deba Cekis ukana mxareze. 

Cekis ganaRdeba SeiZleba garantirebuli iyos gadamxdelis garda sxva 
nebismieri piris meSveobiT.Ggarantia gamoixateba sityvebiT `avali~ an `ga-
rantirebulia~ da Tan axlavs avalistis (gadaxdaze pasuxismgebeli piri) 
warwera. 

piris unari, ikisros Cekis angariSsworebis valdebuleba, ganisazRvreba 
misi qveynis kanonmdeblobiT. magram piri, romelmac xeli moawera Ceks ucxo 

saTvis miRebuli anazRaureba, sakomisio, an safasuri, romelsac ixdis eqsportiori 
Tanxis dauyovnebliv miRebis SesaZleblobisaTvis. eqsportiorisaTvis gadaxdili Tanxa 
ki utoldeba Tamasuqis nominaluri RirebulebisaTvis gamoklebul diskontis Tanxas. 
Фолсом/Гордон/Спагнол, Международные сделки, 1996, 125.
522 Международное частное право, 2-е издание, 2005, 503.
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qveyanaSi da amave qveynis kanonmdeblobiTve uflebaunariania Cekze xelmow-
erisaTvis, pasuxs agebs mis qveyanaSi moqmedi wesebisa Tu kanonmdeblobis 
miuxedavad. im qveynis kanoni, sadac unda iyos ganaRdebuli Ceki, gansazRvravs 
im pirTa wres, vis sasargeblodac SesaZlebelia misi gacema. valdebulebaTa 
aRebis forma ganisazRvreba im qveynis kanonmdeblobis mixedviT, sadac moxda 
valdebulebis aReba. im qveynis kanoni, sadac Cekis ganaRdeba unda moxdes, 
gansazRvravs: eqvemdebareba Tu ara Ceki ganaRdebas; wardgenis vadebs; Ce-
kis aqceptirebis SesaZleblobas; Cekis mflobelis uflebas, moiTxovos nawi-
lobrivi gadaxda; Cekis gamcemis SesaZleblobas misi gamoxmobisas; zomebi, 
romlebic unda iyos miRebuli Cekis dakargvis an misi moparvis SemTxvevaSi. 
forma da vadebi protestisa da sxva moqmedebebisa, romlebic aucilebelia 
Cekze arsebul uflebaTa ganxorcielebis dasacavad, ganisazRvreba im qveynis 
kanonmdeblobiT, romlis teritoriazec unda gacxaddes protesti an ganx-
orcieldes sxva raime saxis moqmedeba.523

konvenciis mocemul normebze dayrdnobiT, ruseTis federaciis savaWro-
samrewvelo palatasTan arsebulma saerTaSoriso komerciulma saarbitraJo 
sasamarTlom dasaSvebad miiCnia Cekis Sesaxeb germaniis federaciuli respub-
likis kanonmdeblobis gamoyeneba imis gansasazRvrad, marTlzomieri iyo Tu 
ara moqmedeba germaneli Cekis gamcemi pirisa, romelmac germaniis feder-
aciul respublikaSi gasca saqonlis Rirebulebis dasafarad Ceki, romelic 
mas miewoda saerTaSoriso nasyidobis xelSekrulebis safuZvelze (saqme 
#309/1995).524 amasTan, Ceki ar ganaRdebula bankis mier, romlis saxelzedac 
iyo igi gamowerili. igi gamoxmobil iqna misi gamcemis mier. dava ganixileboda 
rusuli kompaniis sasarCelo gancxadebis safuZvelze. moTxovna mimarTuli 
iyo germanuli firmis winaaRmdeg. sasarCelo moTxovna gulisxmobda saqon-
lis sazRauris gadaxdas da im zianis anazRaurebas, romelic gamoiwvia mopa-
suxis bankis mier Cekis ganaRdebaze uaris Tqmam. sasamarTlom daadgina, rom 
mosarCele ar moqmedebda Cekis Sesaxeb germaniis federaciuli respublikis 
kanonmdeblobis Sesabamisad, xolo mopasuxes igi ar daurRvevia. Sesabamisad, 
saarbitraJo sasamarTlom uari uTxra mosarCeles sasarCelo gancxadebis da-
kmayofilebaze zianis anazRaurebis nawilSi. saarbitraJo sasamarTlo daey-
rdno Cekidan gamomdinare urTierTobebis koliziis Sesaxeb 1931 wlis Jen-
evis konvenciis me-5 muxls. sasamarTlom ganmarta, rom Cekidan gamomdinare 
valdebulebebi ganisazRvreba im qveynis kanonmdeblobiT, romlis teritori-
azec moxda am valdebulebaTa aReba (e.i. germaniis federaciuli respublikis 
kanonmdeblobiT). gfr-s Cekis meSveobiT angariSsworebasTan dakavSirebuli 
kanonmdebloba unificirebulia 1931 wlis konvenciis Sesabamisad, romlis 
29-e muxlis pirveli nawili iTvaliswinebs, rom Ceki, romelic unda ganaRd-
des misi gacemis qveyanaSi, gasanaRdeblad wardgenil unda iqnes rva dRis gan-
mavlobaSi. amasTan, amave kanonis 32-e muxlis pirveli nawilis Tanaxmad, Ce-

523 Международное частное право, 2-е издание, 2005, 504.
524 Практика МКАС за 1996-1997, 117-118.
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kis gamoxmoba SesaZlebelia mxolod misi wardgenisaTvis gansazRvruli vadis 
gasvlis Semdgom. rusulma mxarem Ceki gasanaRdeblad waradgina da dgenili 
vadis gadacilebiT, mopauxem ki marTlzomierad isargebla kanoniT misTvis 
miniWebuli uflebiT Cekis gamoxmobaze. aqedan gamomdinare, saarbitraJo sa-
samarTlom ar CaTvala mosarCelis mier gancdili ziani mopasuxis braleuli 
moqmedebis gamo warmoSobilad.

zemoaRniSnul debulebaTa arsidan gamomdinare calsaxad SeiZleba iTq-
vas, rom Ceki da Tamasuqi fulad valdebulebaTa Sesrulebis erTgvari 
meTodebia. magram iZenen ki isini fuladi niSnebis mniSvnelobas da Segvi-
Zlia Tu ara maTi meSveobiT angariSsworebis gaTanabreba fuladi niSnebiT 
angariSsworebasTan? fuladi dokumenti garkveuli winapirobebis arsebobis 
SemTxvevaSi SesaZlebelia mimoqcevis saSualebis funqciasa da mniSvnelobas 
iZendes. am saxiT fuladi dokumenti im fuladi Tanxis magivrobas asrulebs, 
romlis miRebiskenac aris mimarTuli kreditoris moqmedeba konkretuli 
samoqalaqo samarTalurTierTobis ganxorcielebis procesSi, anu SesaZlebe-
lia igi swevdes TviT fulis magivrobas. magram Tu aris SesaZlebeli Cekisa 
da Tamasuqis mier amgvari funqcionaluri cvalebadoba? mocemul SekiTx-
vaze pasuxi uaryofiTia, radgan Cekic da Tamasuqic, maTi cirkulatoruli 
daniSnulebis miuxedavad, mainc rCebian fasian qaRaldebad, romlebic Tavis 
TavSi moiazreben mxolod da mxolod maTi mflobelis an maTSi dasaxele-
buli piris uflebas fuladi Tanxis miRebasTan dakavSirebiT. amasTan, maTi 
realizacia ganpirobebulia gansazRvruli vadiT, Sesrulebis adgiliT, maT 
ganaRdebaze valdebuli pirebis gadaxdisunarianobiT da a.S. `nivTebi, rom-
lebic erTi pirisagan meoreze gadacemisas individualurad fasdeba da ara 
ubralod aiTvleba, ar SeiZleba gaTanabrebul iqnes fulad niSnebTan, miuxe-
davad maTi cirkulatoruli fuqciiT aRWurvisa. nebismier samarTlebriv 
sistemaSi Ceki da Tamasuqi gadaecema kreditors an fuladi valdebulebis 
Sesrulebis magivrad, an aseTis miRebis mizniT, magram araviTar SemTxvevaSi 
_ gadaxdis saxiT.~525

II. sasamarTlo praqtika

1. fulad valdebulebebSi gaTvaliswinebuli procenti

fulad valdebulebebSi procentis gansazRvris sakiTxTan mimarTebiT 
mniSvnelovan debulebebs Seicavs saqarTvelos uzenaesi sasamarTlos samo-
qalaqo saqmeTa palatis 2010 wlis 29 dekembris gadawyvetileba saqmeze #as-
1190-1050-2012; kasatori _ d. n-ia (mopasuxe); mowinaaRmdege mxare _ m. g-iani 

525 Лунц, Деньги и денежные обязательства в Гражданском Праве, 1999, 204.
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(mosarCele); gasaCivrebuli ganCineba _ Tbilisis saapelacio sasamarTlos 
samoqalaqo saqmeTa palatis 2010 wlis 30 seqtembris ganCineba; kasatoris 
moTxovna _ gasaCivrebuli ganCinebis gauqmeba; davis sagani _ fuladi valde-
bulebis Sesruleba.

faqtobrivi garemoebebi:
m. g-ianma sarCeli aRZra sasamarTloSi d. n-ias mimarT valdebulebis Ses-

rulebis _ 2830 aSS dolaris gadaxdis Sesaxeb Semdegi safuZvlebiT: 2007 
wels mosarCelem mopasuxes asesxa 2630 aSS dolari, razec Sedga xelwerili, 
2008 wlis 26 ianvars ki _ damatebiT 200 aSS dolari. mopasuxem mxareTa Se-
TanxmebiT nakisri valdebuleba ar Seasrula. 

 mopasuxem sarCeli ar cno usafuZvlobis gamo. 

saqmis proceduruli istoria:
Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2009 wlis 

19 noembris gadawyvetilebiT m. g-ianis sarCeli nawilobriv dakmayofilda, d. 
n-ias m. g-ianis sasargeblod daekisra 2630 aSS dolaris gadaxda, mosarCele 
m. g-ians mopasuxe d. n-iasaTvis procentis saxiT 200 aSS dolaris dakisrebaze 
eTqva uari.

saqalaqo sasamarTlos gadawyvetileba mopasuxem gaasaCivra saapelacio 
wesiT. Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2010 
wlis 30 seqtembris ganCinebiT d.n-ias saapelacio saCivari ar dakmayofilda, 
gasaCivrebuli gadawyvetileba darCa ucvlelad.

saapelacio sasamarTlos ganCinebaze d. n-iam Seitana sakasacio saCivari, 
moiTxova misi gauqmeba da axali gadawyvetilebiT sarCelis dakmayofileba. 
sakasacio sasamarTlom sakasacio saCivari dauSveblad miiCnia im safuZvliT, 
rom ar akmayofilebda sssk-is 391-e muxliT gaTvaliswinebul dasaSvebobis 
arc erT safuZvels da dauSveblobis gamo ganuxilvelad datova.

saxelSekrulebo-samarTlebrivi sakiTxebi:
dadebulia Tu ara mxareTa Soris sesxis xelSekruleba?
aqvs Tu ara mosarCeles procentis moTxovnis ufleba?
saxezea Tu ara fuladi valdebulebis nawil-nawil Sesruleba?

sasamarTlos daskvniTi gadawyvetileba:
pirveli instanciis sasamarTlom gadawyvetilebiT nawilobriv daakmayo-

fila sarCeli, daa kisra ra mxolod mopasuxes mxolod ZiriTadi valis dab-
runeba.

Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2010 wlis 
30 seqtembris ganCinebiT pirveli instanciis sasamarTlos gadawyvetileba 
darCa ucvlelad. 

sakasacio sasamarTlom dauSveblad miiCnia sakasacio saCivari.
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sasamarTlos dasabuTeba:
Tbilisis saqalaqo sasamarTlom daadgina, rom mxareTa Soris daido ze-

piri formis sesxis xelSekruleba sargeblis gaTvaliswinebiT. mopasuxis fu-
ladi davalianeba mosarCelis winaSe Seadgens 2630 aSS dolars, saidanac 2100 
aSS dolari sesxis ZiriTadi Tanxaa, xolo 530 aSS dolari _ procenti.

 mopasuxis ganmartebiT, saqmeSi warmodgenili pirveli xelwerili Sedge-
nilia 2005 wlis dekemberSi, sadac es ukanaskneli xelmoweriT adasturebs, 
rom vali Seadgens 2630 aSS dolars. 2008 wlis 26 ianvris TariRiT Sedgenilia 
meore xelwerili, sadac aRniSnulia, rom ZiriTadi Tanxa Seadgens 2100 aSS 
dolars, xolo procenti 530 aSS dolars. 

sasamarTlom mxolod mosarCelis ganmartebis safuZvelze dadgenilad ar 
CaTvala, rom 2008 wlis 26 ianvars mopasuxem damatebiT ikisra aRniSnuli 
Tanxidan yovelTviurad 200 aSS dolaris procentis saxiT gadaxdis valdeb-
uleba, vinaidan amgvari daskvna ar gamomdinareobs xelwerilis Sinaarsidan. 
xelweriliT irkveva, rom ZiriTadi vali aris 2100 aSS dolari, procenti _ 
530 aSS dolari, amasTan, d.n-ia valdebulebas kisrulobs, yovelTviurad ga-
daixados 200 aSS dolari. xelwerilSi naxsenebi ar aris, rom aRniSnuli Tanxa 
warmoadgens procents, amasTan, mopasuxec uaryofs procentze damatebiT Se-
Tanxmebas da is adasturebs mxolod arsebuli valis nawil-nawil 200-200 aSS 
dolaris odenobiT dabrunebis valdebulebaze SeTanxmebas, rac sasamarTlom 
metad sarwmunod miiCnia. 

sasamarTlom ixelmZRvanela 316-e, 317-e, 623-e, 625-e muxlebiT, aseve samoqa-
laqo saproceso kodeqsis 102-e da 105-e muxlebiT da ar gaiziara mosarCelis 
pozicia, rom 2008 wels mxareebi werilobiTi formiT damatebiT SeTanxmdnen 
procentis gadaxdazec. 

saqalaqo sasamarTlos gadawyvetileba mopasuxem gaasaCivra saapelacio 
wesiT. Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2010 
wlis 30 seqtembris ganCinebiT d. n-ias saapelacio saCivari ar dakmayofilda, 
gasaCivrebuli gadawyvetileba darCa ucvlelad. saapelacio palatam srulad 
gaizaira pirveli instanciis sasamarTlos dasabuTeba. 

saapelacio sasamarTlos ganCinebaze d. n-iam Seitana sakasacio saCivari, 
moiTxova misi gauqmeba da axali gadawyvetilebiT sarCelis dakmayofileba. 
sakasacio sasamarTlom sakasacio saCivari dauSveblad miiCnia im safuZvliT, 
rom ar akmayofilebda sssk-is 391-e muxliT gaTvaliswinebul dasaSvebobis 
arc erT safuZvels da dauSveblobis gamo ganuxilvelad datova.

kiTxvebi:
 � eTanxmebiT Tu ara pirveli instanciisa da saapelacio sasamarTlos 

mier miRebul gadawyvetilebas?
 � eTanxmebiT Tu ara sakasacio sasamarTlos gadawyvetilebas?
 � ra SemTxvevaSi SeiZleba procentis gadaxdis valdebulebis arsebobis 

mtkiceba? 
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2. valdebulebis gareSe gadaxdilis gamoTxova

385-e muxliT gaTvaliswinebul SemTxvevasTan mimarTebiT mniSvnelovania 
saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 13 
Tebervlis gadawyvetileba saqmeze #as-1224-1244-2011. 

kasatori _ Sps „s. r-a“ (mopasuxe); mowinaaRmdege mxare _ Sps „w-i-T-i“ (mo-
sarCele). gasaCivrebuli ganCineba _ Tbilisis saapelacio sasamarTlos samo-
qalaqo saqmeTa palatis 2011 wlis 25 maisis ganCineba. kasatoris moTxovna _ 
gasaCivrebuli ganCinebis gauqmeba da axali gadawyvetilebiT sarCelis dak-
mayofilebaze uaris Tqma. davis sagani _ Tanxis dakisreba.

faqtobrivi garemoebebi:
Sps „w-i-T-ma“ sarCeli aRZra Tbilisis saqalaqo sasamarTloSi Sps „s. 

r-is“ mimarT sabaraTe angariSidan CamoWrili Tanxis _ 7900 larisa da sa-
samarTlo xarjebis anazRaurebis moTxovniT Semdeg garemoebaTa gamo: 2009 
wlis 7 dekembers ¹694/dsg da 2010 wlis 6 ianvris ¹6/2 brZanebis Tanaxmad, 
Sps „s. r-is“ operatiuli kontrolis centris mier Catarda sadgur Tbili-
sis s-os satvirTo da komerciuli saqmianobis revizia. Semowmebul iqna 2007 
wlis 1 ianvridan 2009 wlis 1 dekembramde sadgur Tbilisis s-os sarkinigzo 
momsaxurebis safasuris gaangariSebis realoba. Catarebuli reviziis Sedegad 
Sps „w-i-T-s“ damatebiT daericxa 7900 lari. aRniSnuli Tanxa Sps „s. r-am“ 
TviTneburad CamoaWra Sps „w-i-T-s“ sabaraTe angariSidan, romelic mas, ro-
gorc wesi, zedmetobaSi aqvs winaswar gadaricxuli mopasuxisaTvis. Sps „w--T-
s“ kanoni ar daurRvevia. vagonebis mocdenas adgili ar hqonia. aRniSnulidan 
gamomdinare, Sps „s. r-is“ mier Sps „w-i-T-is“ angariSidan CamoWrili 7 900 
lari mosarCelisaTvis dabrunebas eqvemdebareba. 

mopasuxem SesagenbelSi miuTiTa, rom sarCeli ar unda yofiliyo dakmayo-
filebuli usafuZvlobis gamo.

saqmis proceduruli istoria:
Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2011 wlis 

12 ianvris gadawyvetilebiT Sps „w-i-T-is“ sarCeli dakmayofilda nawilobriv, 
mopasuxe Sps „s. r-s“ daekisra 7 900 laris gadaxda Sps «w-i-T-is“ sasargeblod. 

saqalaqo sasamarTlos gadawyvetileba saapelacio wesiT gaasaCivra 
Sps „s. r-m“, moiTxova gasaCivrebuli gadawyvetilebis gauqmeba da axali 
gadawyvetilebiT sarCelis dakmayofilebaze uaris Tqma. 

Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 
25 maisis ganCinebiT Sps „s. r-is“ saapelacio saCivari ar dakmayofilda.

saapelacio sasamarTlos ganCineba sakasacio wesiT gaasaCivra Sps „s-ri-m“, 
moiTxova gadawvetilebis gauqmeba da saqmeze axali gadawyvetilebis miReba.

sakasacio palatam sakasacio saCivari cno dasaSvebad, gaecno saqmis masa-
lebs da sakasacio saCivris safuZvlebisa da gasaCivrebuli gadawyvetilebis 
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iuridiuli dasabuTebis Semowmebis Sedegad miiCnia, rom Sps „s. r-is“ saka-
sacio saCivari safuZvliani iyo da dakmayofila.

saxelSekrulebosamarTlebrivi sakiTxebi:
dairRva Tu ara gadazidvis xelSekrulebidan gamomdinare valdebuleba?
arsebobs Tu ara usafuZvlo gamdidrebis samarTlebrivi winapirobebi?

sasamarTlos daskvniTi gadawyvetileba:
Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2011 wlis 

12 ianvris gadawyvetilebiT Sps „w-i-T-is“ sarCeli dakmayofilda nawilobriv, 
mopasuxe Sps „s. r-as“ daekisra 7 900 laris gadaxda Sps «w-i-T-is“ sasarge-
blod.

sasamarTlom miiCnia, rom Sps `s. r-is“ mier arasworad iqna Sefasebuli 
tvirTis miwodebisa da dac lis vadebi, ramac gamoiwvia Sps «w-i-T-isTvis“ 24 
saaTze meti mosaxurebis safasuris usafuZvlod daricxva da koreqtirebis 
vauCeris safuZvelze Sps „s. r-is“ mier Sps „w-i-T-is“ sabaraTe angariSidan 7 
900 laris CamoWra. 

mocemul saqmeze Tbi lisis saqalaqo sasamarTlos samoqalaqo saqmeTa 
kolegiis 2011 wlis 12 ianvris gadaw yvetileba saapelacio sasamarTlos 
gadawyvetilebiT darCa ucvlelad. 

sakasacio palatam mizanSewo ni lad miiCnia sakasacio saCivris dakmayo-
fileba da axali gadawyvetilebis miReba, rom liTac Sps „w-i-T-is“ sarCeli 
ar daakmayofila.

sasamarTlos dasabuTeba:
Tbilisis saqalaqo sasamarTlom mxareTa axsna-ganmartebebisa da saqmeSi 

arsebuli sxva mtkicebulebebis safuZvelze dadgenilad miiCnia, rom Sps „s. 
r-is“ mier arasworad iqna Sefasebuli tvirTis miwodebisa da dac lis vadebi, 
ramac gamoiwvia Sps „w-i-T-isTvis“ 24 saaTze meti mosaxurebis safasuris us-
afuZvlod daricxva da koreqtirebis vauCeris safuZvelze Sps „s. r-is“ mier 
Sps „w-i-T-is“ sabaraTe angariSidan 7 900 laris CamoWra.

 mocemul saqmeze Tbi lisis saqalaqo sasamarTlos samoqalaqo saqmeTa 
kolegiis 2011 wlis 12 ianvris gadaw yvetileba saapelacio sasamarTlos mier 
darCa ucvlelad Semdegi dasabuTebiT: sasamarTlom ixelmZRvanela 316 I 317 I, 
361-e muxlebiT da CaTvala, rom mosarCelis mier valdebuleba Sesrulebulia 
keTil sin di sierad, Sesabamisad, 385-e da 991-e muxlebis Sesabamisad, pala tam mi-
iCnia, rom Sps „s. r-is“ mier arasworad iqna Sefasebuli tvirTis miwodebisa 
da dac lis vadebi, ramac gamoiwvia Sps „w-i-T-isTvis“ 24 saaTze meti mosax-
urebis safasuris usafuZvlod daricxva da koreqtirebis vauCeris safuZvel-
ze Sps „s. r-is“ mier Sps „w-i-T-is“ sabaraTe angariSidan 7 900 laris CamoWra. 

mosarCelis mxridan adgili ar hqonia 361 II muxlis darRvevas, xolo mopa-
suxem ver uzrunvelyo gadazidvis xelSekrulebiT nakisri valdebulebis Ses-
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ruleba, kerZod, man droulad ver dacala vagoni, ris gamoc, mocemul pe-
riodSi, adgili hqonda daniSnulebis sadgurSi mitanili vagonis mocdenas. 
Sesa bamisad, Sps „s. r-am“ sworad daaricxa mosarCeles momsaxurebis gawevis 
(vagoniT sargeblobisa da tvirTis Senaxvis xarjebi) safasuri _ 7 900 laris 
odenobiT. 

saapelacio sasamarTlos ganCineba sakasacio wesiT gaasaCivra Sps “s-ri-m, 
moiTxova gadawyvetilebis gauqmeba da saqmeze axali gadawyvetilebis miReba.

Kkasatoris azriT, utyuarad dasturdeba daniSnulebis sadgurSi miwo-
debuli tvirTis Sps „w--T-is“ mier miRebis dayovnebis faqti. sasamarTlos 
uari unda eTqva mosarCelisaTvis sarCelis dakmayofilebaze. sarCelis dak-
mayofilebis safuZvlad miTiTebulia 385-e muxli da aRniSnulia, rom is, rac 
valdebulebis gareSea gadaxdili, SeiZleba, usafuZvlo gamdidrebis Sesaxeb 
wesebis Tanaxmad, ukan iqnes gamoTxovili. mocemul SemTxvevaSi, sasamarTlos 
ar unda gamoeyenebina aRniSnuli norma, vinaidan mowinaaRmdege mxarem _ Sps 
„w-i-T-ma“ ver SeZlo daniSnulebis sadgurSi miwodebuli tvirTis drouli 
dacla, ramac gamoiwvia vagonebis dayovneba. 

aRsaniSnavia, rom sakasacio palatam sakasacio saCivari cno dasaSvebad, 
gaecno saqmis masalebs da sakasacio saCivris safuZvlebisa da gasaCivrebuli 
gadawyvetilebis iuridiuli dasabuTebis Semowmebis Sedegad miiCnia, rom Sps 
„s. r-is“ sakasacio saCivari safuZvliani iyo da daakmayofila Semdeg garemoe-
baTa gamo: sakasacio sasamarTlom yuradReba gaamaxvila saqmisaTvis arsebiTi 
mniSvnelobis mqone im gare mobebze, romlebic safuZvlad daedo saapelacio 
sasamarTlos gadawyvetilebas, kerZod, Sps „w--T-sa“ da Sps „s. r-as“ Soris 
2007 wlis 14 maiss gaformda smg-76/17 xelSekruleba Sps s. r-is misasvle-
li liandagis eqspluataciasTan dakavSirebiT. Sps „s. r-is“ mier 2010 wlis 
22 martis koreqtirebis vauCeris safuZvelze CamoWril iqna Sps „w-i-T-is“ 
sabaraTe angariSidan 7 900 lari. sadavo Tanxis daricxvis (sabaraTe angari-
Sidan CamoWris) formaluri safuZveli gaxda „s. r-is“ sadgur „Tbilisi-s-os“ 
satvirTo da komerciuli safinanso, sameurneo saqmianobis dokumentur-kom-
pleqsuri reviziis 2009 wlis 30 ianvris aqti, romlis Tanaxmadac, Sps „w-i-
T-is“ mimarT araerT gzis iqna ganxorcielebuli tvirTis miwodeba da zog 
SemTxvevaSi adgili qonda vagonebis mocdenas. saapelacio sasamarTlom gaiz-
iara pirveli instanciis sasamarT los gadawyvetilebiT dadgenili garemoeba, 
rom Sps „w-i-T-is“ mier keTil sin disierad iqna Sesrulebuli valdebuleba da 
vagonebis mocdenas adgili ar hqonia. sasamarTlos SefasebiT, drois im Su-
aledSi, romelsac mopasuxe mosarCelis braliT vagonebis mocdenad miiCnevs, 
tvirTi dayovnda ganbaJebis da daclis frontis molodinSi. aRniS nuli gare-
moeba ki TavisTavad gamoricxavs vagonebis mocdenas tvirTmimRebis braliT.

sakasacio sasamarTlom ar gaiziara saapelacio sasamarTlos es mosazreba 
da miu TiTa, rom sarkinigzo kodeqsis 25-e muxlis me-4 nawilis „g“ qvepunqtis 
safuZvelze, Sps „w-i-T-isaTvis“ misi kuTvnili tvirTi unda CaiTvalos daniS-
nulebis adgilze dadgenil vadaSi mitanilad. 
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sakasacio palatam yuradReba gaamaxvila im garemoebazec, rom sada vo 
samarTalurTierTobaSi Sps „s. r-a“ warmoadgenda gadamzidvels, romelsac 
evale boda tvirTis gadazidva da daniSnulebis adgilze mitana. arc pirveli 
instan ci is sa sa marTlos da arc saapelacio sasamarTlos ar daudgenia Sps 
„s. r-is“, ro gorc ga dam zidvelis braleuloba tvirTis dayovnebaSi. aqedan 
gamomdinare, erT SemTx vevaSi, dac lis frontis molodini gagebul unda iqnes, 
rogorc tvirTmimRebisaTvis gamoyofili r-is misasvleli liandagis araTa-
visufal mdgomareobaSi yofna, xolo meore SemTxve va Si, ganbaJebis molodini 
gagebul unda iqnes, rogorc tvirT mim Rebi saT vis miwodebuli tvirTis gan-
baJebis reJimSi moqceva. amdenad faqtia, rom Sps „w-i-T-isaTvis“ q. TbilisSi 
miwodebuli tvirTi gaCerda tvirTmimRebis mizeziT da aseTi Sedegi ar aris 
ganpiro be bu li Sps „s. r-is“ braliT an mizeziT. zemoaRniSnuli msjelobidan 
gamomdinare, saka sacio palatam miiCnia, rom vagonebis miwodebis dayovnebis 
gamo Sps „w-i-T-is“ bra leu lobasTan dakavSirebiT kasatorma warmoadgina 
dasaSvebi da dasabuTebuli pretenzia (Sedaveba). 

sakasacio palatam miiCnia, rom mocemul SemTxvevaSi, saapelacio sa-
samarTlom arasworad gamoiyena da ganmarta saqarTvelos sarkinigzo kod-
eqsis 27-e muxli, vina i dan aRniSnuli muxli exeba daniSnulebis r-is sad-
gurSi tvirTis Senaxvisa da gacemis wess. sakasacio palatam srulad gaiziara 
kasatoris pozicia saapelacio sasamarTlos mxridan samoqalaqo saproceso 
kodeqsis 393 II a muxlis moT xovnaTa darRvevis Taobaze da miiCnia, rom sa-
davo samarTalur Tier To bis gadasa wyve tad sasamarTlos unda gamoeyenebina 
sarkinigzo kodeqsis 22-e, 23-e, 25-e da 36-e muxlebi. 

imis gaTvaliswinebiT, rom Sps „s. r-am“ Sps „w-i-T-is“ braleulobasTan, 
aseve klientis mizeziT 24 saaTze meti vadiT momsaxureobasTan dakavSirebiT 
warmoadgina da sabuTebuli pretenzia, sakasacio palatam miiCnia, rom kasator-
ma Sps „w--T-s“ sworad gadaaxdevina vagonebis mocdenisaTvis Tanxa. amasTan, 
es Tanxa ar warmoadgens usafuZv lo gamdidrebis Sedegs, amitom 385-e, 976-e da 
991-e muxlebis safuZvelze ar eqvemdebareba mosarCelisaTvis dabrunebas. Se-
sabamisad, sakasacio palatam mizanSewo ni lad miiCnia sakasacio saCivris dak-
mayofileba da axali gadawyvetilebis miReba, rom liTac Sps „w-i-T-is“ sar-
Celi ar daakmayofila.

kiTxvebi:
 � eTanxmebiT Tu ara pirveli instanciisa da saapelacio sasamarTlos 

mier miRebul gadawyvetilebas?
 � eTanxmebiT Tu ara sakasacio sasamarTlos gadawyvetilebas?
 � gaaCnda Tu ara Sps „w-i-T-is“ (mosarCeles) Sps „s. r-am-is“ mimarT Tanx-

is moTxovnis ufleba? 
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3. valutis Secvla, nominalizmis principi

valutis Secvlis sakiTxTan mimarTebiT mniSvnelovania saqarTvelos 
uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2009 wlis 17 seqtembris 
gadawyvetileba saqmeze #as-239-564-09; kasatori _ t. w-ia (mosar Cele), kasa-
toris warmomadgeneli _ m. b-Svili. mowinaaRmdege mxare _ individua luri 
binaTmSeneb loba amxanagoba `TabukaSvili 88~ (mopasuxe); gasaCivrebuli gan-
Cineba _ Tbilisis saa pe lacio sasamarTlos samoqalaqo saqmeTa palatis 2009 
wlis 26 ianvris ganCineba. kasatoris moTxovna _ gasaCivrebuli ganCinebis 
gauqmeba da axali gadawyvetilebis mi Re ba.

faqtobrivi garemoebebi:
Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegi as sarCeliT 

mimar Ta t. w-iam individualuri binaTmSeneblobis amxanagoba „TabukaSvili 
88-is“ mimar T imaze miTiTebiT, rom is 1990 wels gawevrianda zemoxsenebul 
amxanagobaSi xuToTa xiani binis misaRebad farTobiT 130 kv.m, aivnebis gar-
eSe. 1990 wlis 18 oqtombers mosar Ce lem amxana go baSi ganaxorciela Senatani 
40 000 rusuli maneTi, 1993 wlis 5 ivliss ki _ 25 000 000 ru su li maneTi. 
wlebis ganmavlobaSi mSeneblobis dasruleba ar moxerxda, bolos amxa nagobam 
mosarCeles mis mier ganxorcielebuli Senatanis sanacvlod SesTavaza amx-
anagobis mier aSenebul binaSi mxolod 20 kv.m. farTobi. 2006 wlis 18 dekem-
bris gadawyvetilebiT sarCeli ar dakmayofilda. mogvianebiT t. w-iam kvlav 
mimarTa sasa mar T los da moiTxova amxanagobidan gasvlis gamo amxanagobaSi 
mis mier 1990 da 1993 wlebSi ganxorcielebuli Senatanis 40 000 da 25 000 000 
rusuli maneTis erovnul valutaSi larebSi dabruneba, keZrod, mopasuxisaT-
vis 186 648 laris dakisreba. 

mopasuxem SesagebliT moiTxova sarCelis dakmayofilebaze uaris Tqma us-
afuZvlobis gamo.

saqmis proceduruli istoria:
Tbilisis saqalaqo sasamarTlos 2008 wlis 21 aprilis gadawyvetilebiT 

sarCeli dakmayofilda nawilobriv. 
aRniSnuli gadawyvetileba saapelacio wesiT gaasaCivra t. w-iam, moiTxova 

gasaCiv re buli gadawyvetilebis gauqmeba da axali gadawyvetilebis miRebiT 
sarCelis srulad dakmayofileba. Tbilisis saapelacio sasamarTlos 2009 
wlis 26 ianvris ganCinebiT t. w-ias saapelacio saCivari ar dakmayofilda. 

aRniSnuli gadawyvetileba sakasacio wesiT gaasaCivra t. w-iam. sakasacio 
palatam gaauqma gadawyvetileba da saqme xelaxali ganxilvisaTvis daabruna 
saapelacio sasamarTloSi.

saxelSekrulebo-samarTlebrivi sakiTxebi:
ra saxis xelSekrulebaa dadebuli mxareebs Soris?
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ra aris valuta? ras niSnavs valutis Secvla?
raSi gamoixateba nominalizmis principi?

sasamarTlos daskvniTi gadawyvetileba:
Tbilisis saqalaqo sasamarTlos 2008 wlis 21 aprilis gadawyvetilebiT 

sarCeli dakmayofilda nawilobriv. mosarCelis mier Setanili rusuli 40 000 
maneTi sasamarTlom miiCnia, rom warmoadgenda 0.04 lars, xolo rusuli 25 
000 000 maneTi _ 25 lars, Sesabamisad, mopasuxe individualuri binaTmSene-
blobis amxanagoba `TabukaSvi li 88-s~ mosarCelis sasargeblod daekisra 25, 
04 laris gadaxda. 

Tbilisis saapelacio sasamarTlos 2009 wlis 26 ianvris ganCinebiT t. w-
ias saapelacio saCivari ar dakmayofilda da ZalaSi darCa Tbilisis saqalaqo 
sasamarTlos 2008 wlis 21 aprilis gadawyvetileba.

aRniSnuli gadawyvetileba sakasacio wesiT gaasaCivra t. w-iam. sakasacio 
palatam gaauqma gadawyvetileba da saqme xelaxali ganxilvisaTvis daabruna 
saapelacio sasamarTloSi, Tanac ganCine biT daavala saapelacio sasamarT-
los saqmis xelaxali ganxilvisas daedgina, Tu ra farTis Rirebulebas war-
moadgenda t. w-ias mier ganxorcielebuli Senatani.

sasamarTlos dasabuTeba:
Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiam modave 

mxareebis axsna-ganmartebebis safuZvelze dadgenilad miiCnia, rom fuladi 
moTxovnebis Sesrulebisas moqmedebs nominalizmis principi. am principis 
mixedviT, valdebuleba (Tanxis ukan dabruneba) nakisr TanxaSi unda daifaros; 
umarTebuloa fuladi Tanxis Sesasrulebeli valdebulebis gaigiveba gar k-
veul msyidvelobiTunarianobasTan; fuladi valdebulebis sagans warmoad-
gens fuladi niSnebis garkveuli Tanxa, fulis msyidvelobiTunarianobiTo-
bis cvalebadoba ar war moad gens gadasaxdeli Tanxis gadafasebis safuZvels. 
aRniSnuli cvlilebis miuxe davad, fulis msyidvelobiTunarianoba nominalis 
mixedviT ganisazRvreba. iuridiuli nominalizmis principi warmoadgens fu-
ladi gaangariSebisa da gadaxdebis safuZvels. valutis Secvlisas gadacvliT 
urTierTobebs safuZvlad unda daedos is kursi, romelic valutis Secvlis 
dRes arsebobda fulis am erTeulebs Soris. 

saapelacio sasamarTlos samoqalaqo saqmeTa palata daeTanxma saqalaqo 
sasamarTlos msjelobas da dadgina, rom saqarTvelos respublikis ministrTa 
kabinetis¹246 1993 w. 24 martis „saqarTvelos respublikis teritoriaze mi-
moqcevaSi saqarTvelos respublikis erovnuli bankis kuponis gamoSvebis Ses-
axeb“ dadgenilebiT sagadamxdelo saSualebis saxiT SemoRebul iqna „kuponi“. 
aRniSnuli dadgenilebis me-2 punqtis Tanaxmad, TanafarTdoba kuponsa da 
maneTs Soris ganisazRvra 1-1-ze. „mimoqcevaSi erovnuli valutis „laris“ 
gamoSvebis Sesaxeb“ 1995 w. 16 seqtembris saqarTvelos saxelmwifo meTauris 
363-e brZanebulebiT, 1995 wlis 2 oqtombridan saqarTvelos teritoriaze 
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erTaderT kanonier sagadasaxado saSualebad gamocxadda erovnuli lari da 
kuponis larze gadacvlis kursi gani sazRvra SefardebiT 1 000 000 kuponi 
1 larze. Sesabamisad, t. w-ias mier Setanilma Tan xam palatis ganmartebiT, 
Seadgina saerTo jamSi 25.04 lari. 

aRniSnuli gadawyvetileba sakasacio wesiT gaasaCivra t. w-iam. kasato-
ris ganmar tebiT, marTalia, rogorc pirveli instanciis, ise saapelacio 
sasamarTlom dadge nilad cno is garemoeba, rom t. w-ias mier amxanagobaSi 
Senatani ganxorcielebuli aris or nawilad, anu 1990 wels 40 000 rusuli ma-
neTis odenobiT, xolo 1993 wels 25000000 rusuli maneTis odenobiT, magram 
sasamarTlom amxanagobisaTvis wilis fula di kompensaciis ganxorcielebis 
movaleobis dakisrebisas, arasworad gamoiyena saqar Tve los samoqalaqo kodeq-
sis 389-e muxli (da Sesabamisad, saqarTvelos respublikis teritoriaze mi-
moqcevaSi saqarTvelos respublikis erovnuli bankis kuponebis gamoSvebis 
Sesaxeb“ saqarTvelos respublikis ministrTa kabinetis 1993 wlis 24 martis 
¹246-e dadgenileba da saqarTvelos prezidentis 1995 wlis 16 seqtembris¹363 
brZanebuleba „mimoqcevaSi erovnuli valutis „laris“ gamoSvebis Sesaxeb“). 

kasatoris azriT, mocemul SemTxvevaSi saxeze ar aris wminda fuladi 
valdebu leba, ramdenadac amxanagobis valdebuleba mdgomareobs imaSi, rom mas 
t. w-ias mier ganxorcielebuli Senatanis sanacvlod Seesrulebina Semxvedri 
valdebuleba _ gada e ca bina da swored imis gamo, rom amxanagobam es valde-
buleba ar Seasrula, man t. w-ias, misi xelSekrulebidan gasvlis gamo (rasac 
sasamarTloc uTiTebs dasabuTebaSi), unda misces wilis fuladi kompensacia. 
kasatoris ganmartebiT, mis mier ganxorcie le buli Senatani sargebliT unda 
daubrundes fulis msyidvelunarianobisa da sargeblis gaTvaliswinebiT. ze-
moaRniSnulidan gamomdinare, kasatorma moiTxova gasaCivrebuli gan Cinebis 
gauqmeba da saqmeze axali gadawyvetilebis miReba. 

sakasacio palatam ganixila saqmis masalebi, gaecno sakasacio saCivris 
safuZvlebs da miiCnia, rom sakasacio saCivari nawilobriv unda dakmayofile-
buliyo Semdeg gare moebaTa gamo: saapelacio sasamarTlos mier dadgenilia, 
rom t. w-ia 1990 wels gawev rian da individualuri binaTmSeneblobis amxana-
goba „TabukaSvilis 88-Si“ xuToTaxiani 130 kv.m. farTobis binis misaRebad. 
man amxanagobaSi Senatnis saxiT 1990 wels gadaricxa 40000, xolo 1993 wlis 5 
ivliss 25 000 000 rusuli maneTi. aRniSnuli Tanxa gadax dilia binis asaSene-
blad. Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2006 
wlis 18 dekembris gadawyvetilebiT dadgenilia, rom aRniSnuli Tanxa ar iyo 
sakmarisi xuToTaxiani binis asaSeneblad. aseT SemTxvevaSi sasamarTlos unda 
daedgina, Tu ra farTis bina SeiZleboda aSenebuliyo aRniSnuli TanxiT da 
Sesabamisad ganesazRvra mi sa Rebi farTis, xolo xelSekrulebidan gasvlis 
SemTxvevaSi, am farTis sabazro Rire buleba. sayuradReboa is garemoeba, rom 
aRniSnuli Tanxa gadaxdilia t. w-ias mier bi nis asaSeneblad, anu mxareebi 
SeTanxmdnen ara calke aRebul Tanxaze, aramed binis Rirebulebaze. Amdenad, 
mopasuxe valdebulia aanazRauros binis farTis sabazro Rire buleba im ode-
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nobiT, rac gadaxdili hqonda xelSekrulebis moqmedebis periodSi. 
sakasacio palatam miiCnia, rom sasamarTlos 389-e muxli ar unda gamoey-

enebina. aRniSnuli norma vrceldeba im SemTxvevaSi, rodesac mxares akisria 
Tanxis gadaxdis valdebuleba. mocemul SemTxvevaSi mopasuxes binis aSeneba 
evaleboda. dReisaTvis ki Tanxis dabrunebis SemTxvevaSi unda dabrundes mo-
sarCelis mier gadax di li TanxiT aSenebuli farTis Rirebulebis Sesabamisi 
Tanxa. palatis azriT, moce mul nawilSi sasamarTlos gadawyvetilebis dasab-
uTeba imdenad arasrulia, rom misi samarTlebrivi safuZvlianobis Semowmeba 
SeuZlebelia. 

aRniSnulis gamo sakasacio palatam gaauqma gadawyvetileba da saqme xe-
laxali ganxilvisaTvis daabruna saapelacio sasamarTloSi, Tanac ganCine biT 
daavala saapelacio sasamarTlos saqmis xelaxali ganxilvisas daedgina, Tu 
ra farTis Rirebulebas warmoadgenda t. w-ias mier ganxorcielebuli Sena-
tani. 

kiTxvebi:
 � eTanxmebiT Tu ara pirveli instanciisa da saapelacio sasamarTlos 

mier miRebul gadawyvetilebas?
 � eTanxmebiT Tu ara sakasacio sasamarTlos gadawyvetilebas?
 � gaaCnda Tu ara t. w-ias (mosarCele) individua luri binaTmSeneb-

loba amxanagoba `TabukaSvili 88~ (mopasuxe) mimarT Tanxis moTxovnis 
ufleba?

III. kiTxvebi da kazusebi

1. kiTxvebi gameorebisTvis

 � ra TaviseburebiT xasiaTdeba fuladi valdebulebis Sesruleba?
 � ra gansxvavebaa valis valutasa da gadaxdis valutas Soris? 
 � ra TaviseburebiT xasiaTdeba fuladi valdebulebis dafarvis rigi-

Toba?
 � raSi mdgomareobs sasamarTlo xarjebis prioriteti?
 � ra aris Ria angariSi?
 � ras niSnavs inkaso?
 � romlebia inkasos saxeebi?
 � ras niSnavs akreditivi?
 � ras niSnavs transferabeluri akreditivi?
 � ras niSnavs akreditivi wiTeli pirobiT?
 � ras niSnavs avizo?
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 � ra aris Tamasuqi?
 � ra aris Ceki?
 � ras niSnavs indosamenti? 
 � ra aris „nominalizmis” principi?
 � ra TaviseburebiT xasiaTdeba „nominalizmis” principis mimarTeba 

Secvlili garemoebebis gamo xelSekrulebis misadagebis SemTxvevas-
Tan?

 � ra Tavisebureba axasiaTebs gadaxdis vadis dadgomamde valutis Secv-
las?

2. kazusebi

kazusi #1
2010 wlis 29 agvistos d. gulbanma c. nemsaZisagan sesxis xelSekrulebis 

safuZvelze eqvsi Tvis vadiT sesxad aiRo 3000 lari. xelSekrulebaSi miTiTe-
bul iqna, rom dadgenil vadaSi valis daubruneblobis SemTxvevaSi gulbani 
nemsaZes procentis saxiT damatebiT gadauxdida 800 lars. 2011 wlis pirvel 
marts nemsaZe saswrafod gaem g zav ra sazRvargareT samkurnalod, saidanac 
dabrunda 2011 wlis 15 marts. gulbanma nemsaZes vali miutana 2011 wlis 1 
marts, magram ver SeZlo nemsaZisaTvis Tanxis dabruneba misi sazRvargareT 
yofnis gamo. Rodesac nemsaZe dabrunda mivlinebidan, 2011 wlis 16 marts, 
gulbanma miutana mas sesxad aRebuli 3000 lari, magram nemsaZem CaTvala, rom 
vali ar iqna droulad dabrunebuli, amitom moiTxova gulbanisagan fula-
di val de bulebis Sesrulebis vadis gadacilebisaTvis xelSekrulebiT dad-
genili procen tis gadaxda. Ggulbanma uari ganacxada damatebiT 800 laris 
gadaxdaze im sa fu Zve liT, rom vadis gadacileba moxda kreditoris braliT, 
romelic ar imyofeboda Tavis sacxovrebel adgilas valis gadaxdis vadis 
dadgomis momentSi. 

 � rogor gadavwyvitoT dava? pasuxi daasabuTeT.

kazusi #2
2011 wlis 10 marts daviT beriZem irakli lomiZesTan dado sesxis xelSek-

ruleba. xelSekrulebiT daviTma iraklis sami Tvis vadiT sesxad gadasca 5000 
lari. sesxis ukan Tavisdroulad dabrunebis uzrunvelsayofad, iraklim da-
viTTan mflobelobiTi giravnobiT daagirava briliantis beWedi. giravnobis 
xelSekrulebiT beWdis Rirebuleba ganisazRvra 8000 lariT da igi mflob-
elobaSi gadaeca gamsesxebels. 

sesxis xelSekrulebis dadebidan sami Tvisa da oci dRis gasvlis Sem-
deg, iraklim daviTs miutana sesxad aRebuli 5000 lari, magram daviTma uari 
ganacxada Tanxis miRebaze im safuZvliT, rom movalem (iraklim) gadaacila 
fuladi valdebulebis Sesrulebis vadas, amitom dagiravebuli briliantis 
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beWedi kreditoris (daviTis) sakuTreba gaxda. amasTan, daviTma SesTavaza 
iraklis, rom gadauxdida sxvaobas beWdis Rirebulebasa da sesxad aRebul 
Tanxebs Soris, anu 8000-5000=3000 lars. 

irakli ar daeTanxma daviTis am winadadebas da notariusTan depozitze 
Seitana 5000 lari daviTisaTvis gadasacemad, aseve mimarTa sarCeliT sa-
samarTlos daviTis ukanono mflobelobidan briliantis beWedis gamoTxovis 
Sesaxeb. Tavis mxriv, daviTma notariusTan depozitze Seitana 3000 lari irak-
lisaTvis gadasacemad. 

 � rogor gadavwyvitoT dava? pasuxi daasabuTeT.

kazusi #3 
2008 wlis 10 maiss „a-s~ warmomadgenels –„g-sa~ da indmewarme „b-s~ Soris 

werilobiTi formiT daido qalaq baTumSi, „X~ quCa #5-Si mdebare uZravis 
qonebis nasyidobis xelSekruleba, romliTac nasyidobis fasi ganisazRvra 
60000 lariT; nasyidobis sagani sakuTrebis uflebiT aRiricxa sajaro re-
estrSi SemZenis saxelze.

baTumis saqalaqo sasamarTlos 2009 wlis 10 ianvris kanonier ZalaSi Se-
suli gadawyvetilebiT, ar dakmayofilda „a~ sarCeli massa da „b-s~ Soris 
dadebuli nasyidobis xelSekrulebis baTilad cnobasTan dakavSirebiT; 

nasyidobis xelSekrulebis baTilad cnobis Taobaze sasamarTlo msjelo-
bis sagans Seadgenda mxolod is garemoeba, aRniSnuli garigeba iyo Tu ara 
dadebuli iZulebiT. amasTan, sasamarTlos mier ar dadgenila faqtobrivi 
garemoeba imasTan dakavSirebiT, myidvelma namdvilad gadaixada Tu ara nasy-
idobis fasi _ 60000 lari; 

2009 wlis 14 dekembers „a-m~ sarCeliT mimarTa baTumis saqalaqo sa-
samarTlos mopasuxe „b-s~ mimarT da moiTxova mopasuxisaTvis 2008 wlis 10 
maiss dadebuli nasyidobis xelSekrulebaSi miTiTebuli Tanxis _ 60000 laris 
gadaxdis dakisreba Semdegi safuZvlebiT: sarCelis Tanaxmad, qalaq baTumSi, 
„X~ quCa #5-Si mdebare „a-s~ sakuTrebaSi arsebuli sacxovrebeli saxli, min-
dobilobis safuZvelze, misma Svilma „g-m~, mopasuxis mxridan zewolisa da 
muqaris gamo, 2008 wlis 10 maiss nasyidobis xelSekrulebiT gauforma mopa-
suxe „b-s~, romelsac nasyidobis safasuri _ 60000 lari mosarCelisaTvis ar 
gadauxdia. sadavo saxli warmoadgens mosarCelis pirad sakuTrebas da mas 
mopasuxesTan aranairi sasesxo urTierToba ar hqonia. sasexo urTierToba 
mopasuxesTan hqonda mosarCelis rZals. nasyidobiT gaTvaliswinebuli Tanxa 
mopasuxes mosarCelisaTvis ar gadauxdia da aRniSnuli arc baTumis saqalaqo 
sasamarTlos 2009 wlis 10 ianvris kanonier ZalaSi Sesuli gadawyvetilebiT 
dadgenila, romliTac „a-s~ uari eTqva mxolod 2008 wlis 10 maiss dadebu-
li nasyidobis xelSekrulebis, rogorc iZulebiT dadebuli garigebis baTi-
lad cnobaze usafuZvlobis gamo. amitomac, mosarCelem moiTxova nasyidobis 
xelSekrulebiT gaTvaliswinebuli sacxovrebeli saxlis Rirebulebis _ 60000 
laris mopasuxisaTvis dakisreba. 
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mosarCele mowmeTa CvenebebiT adasturebda, rom nasyidobis Tanxa (60000 
lari) arc piradad mas da arc misi ojaxis romelime wevrs ar miuRia. yvela 
mowme, maT Soris „g-c~ uaryofdnen „b-s~ mier nasyidobis xelSekrulebiT gaT-
valiswinebuli Tanxis gadaxdis faqts. 

mopasuxem sarCeli ar cno usafuZvlobis gamo da moiTxova mis dakmayo-
filebaze uaris Tqma. mopasuxe sarCelisgan Tavdacvis mizniT SesagebelSi 
uTiTebda im garemoebaze, rom masa da mosarCeles Soris namdvilad daido 
nasyidobis xelSekruleba, romelSic miTiTebulia, rom „myidveli valdebu-
lia gamyidvels nasyidobis fasi srulad gadauxados am xelSekrulebis weri-
lobiTi formiT dadebisTanave, xolo gamyidveli valdebulia miiRos nasy-
idobis fasi da moaxdinos nasyidobis saganze SemZenis sakuTrebis uflebis 
aRricxva sajaro reestrSi.~ 

Sesabamisad, mopasuxem nasyidobis xelSekrulebis safuZvelze miuTiTa 
nasyidobis sagnis fasis gadaxdis faqtze. mopasuxem aseve aRniSna, rom Tanxis 
gadaxdis faqti ar SeiZleba dadasturdes mowmeTa CvenebebiT. 

 � SeafaseT miTiTebuli faqtobrivi garemoebebi. ra gadawyvetilebas 
miiRebs sasamarTlo?

kazusi #4
2011 wlis 20 oqtombers `d-m~ „k-s“ 4 Tvis vadiT sesxad gadasca 10.000 

lari. sesxis xelSekrulebis Tanaxmad, „k“ valdebuli iyo sesxis dabrunebis 
vadis gadacilebis SemTxvevaSi gadaexada 10 procenti yovel gadacilebul 
Tveze. sesxi dabrunebuli unda yofiliyo msesxeblis mier gamsesxeblis sa-
banko angariSze CaricxviT. 2011 wlis noemberSi „d-m“ sareklamo gazeTSi 
gamoaqveyna gancxadeba mis sakuTrebaSi arsebuli betonmzidi avtomanqanis 
12000 larad gayidvasTan dakavSirebiT. „k“, romelsac hqonda samSeneblo kom-
pania, gaecno ra avtomanqanis gayidvis Sesaxeb gancxadebas, miswera werili 
`d~-s, rom Tanaxmaa Seisyidos avtomanqana 11000 larad. „d“-m werilis miRebi-
dan meore dRes daureka „k-s“ da ganucxada Tanxmoba avtomanqanis miyidvaze 
TerTmeti aTas larad. 

nasyidobis xelSekrulebis mxareebi werilobiT SeTanxmdnen, rom nasy-
idobis Tanxidan nawils _ 10000 lars myidveli („k“) gadaixdida 2012 wlis 
21 TebervlisaTvis gamyidvelis sabanko angariSze CaricxviT, darCenil 1000 
lars ki _ 2012 wlis 30 martisaTvis. Tavis mxriv „d“ki traqtors Camoiyvan-
da mestiidan da `k-s~ gadascemda 2012 wlis 25 marts lentexSi. „k-m“ 10.000 
laris odenobis Tanxa 2012 wlis 21 Tebervals Seitana „d-s“ mier miTiTebul 
sabanko angariSze. „d-m~ traqtori mestiidan wamoiyvana 2012 wlis 25 marts, 
magram imis gamo, rom mestia-cageris monakveTze moZraoba akrZaluli iyo 
zvavsaSiSroebis gamo, traqtori dautova cagerSi mcxovreb vinme axvledians 
da amis Seasaxeb Seatyobina “k-s“. magram „k-m“ uari ganucxada „d-s“ cageri-
dan traqtoris wamoyvanaze im mizeziT, rom ver SeZlebda cagerSi asvlas 
didTovlobis gamo. 2012 wlis 26 marts cagerSi mosulma zvavma traqtori 
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gaanadgura. 
2012 wlis 5 maiss „d-m“ werilobiT mimarTa „k-s“ da moiTxova: traqtoris 

nasyidobis Tanxis darCenili nawilis _ 1000 laris, sesxis ZiriTadi Tanxis 
_ 10000 laris, agreTve sesxis dabrunebis vadis gadacilebisaTvis mxareTa 
SeTanxmebuli ori Tvis procentis _ 2000 laris gadaxdevineba. 

„k“ uars acxadebs „d-s“ moTxovnebis dakmayofilebaze da ganmartavs, rom 
man sesxis xelSekrulebiT gaTvaliswinebuli valdebuleba jerovnad Seasru-
la 2012 wlis 21 Tebervals da sesxis Tanxa mTlianad gadaixada, xolo traq-
toris SeZenisaTvis Tanxis gadaxdis valdebuleba ki saerTod ar ekisreba, 
vinaidan, jer erTi, traqtori mas ar gadascemia da meorec, traqtori misgan 
damoukidebeli mizezebis gamo ganadgurda. 

 � rogor gadavwyvitoT dava? pasuxi daasabuTeT.

Tematika
623-e, 477-e, 186-e, 378-e, 386-e, 387-e, 361 II , 403 I, 482 I muxlebi. 

samarTlebrivi daskvna

pirveli moTxovna
„d-s“ moTxovna „k-s“ mimarT nasyidobis sagnis fasis darCenili nawilis _ 

1000 laris gadaxdis Sesaxeb. 

moTxovnis warmoSoba:
moTxovna SeiZleba gamomdinareobdes 477 II muxlidan. amisaTvis aucile-

belia „d-sa“ da „k-s“ Soris namdvili nasyidobis xelSekrulebis arseboba. 
aRniSnulis winapirobaa ori urTierTmfaravi nebis gamovlena ofertisa da 
aqceptis saxiT da SeTanxmeba xelSekrulebis yvela arsebiT pirobebze 327-e 
muxlis Sesabamisad (sagani, fasi, miwodebis adgili, dro da a.S); 

a) „d-s“ mxridan nebis gamovlena: mowveva ofertze _ sareklamo gancxade-
ba. 329 II muxlis Sesabamisad, winadadeba, romelic mimarTulia pirTa ganusaz-
Rvreli wrisadmi, warmoadgens mowvevas ofertze, Tu am winadadebaSi sxva ram 
ar aris pirdapir miTiTebuli. 

b) „k-s“ mxridan nebis gamovlena: werilis miwera „d-saTvis“ 329 I muxlis 
Sesabamisad CaiTvleba ofertad. „d-s“ mier „k-saTvis“ telefoniT darekva 
Tanxmobis dasturad CaiTvleba aqceptad 330 II muxlis Sesabamisad. 

nasyidobis xelSekrulebis namdvilobisTvis aucilebelia mxareTa SeTanx-
meba xelSekrulebis yvela arsebiT pirobaze. kazusis fabulis mixedviT mxa-
reebi SeTanxmdnen xelSekrulebis saganze, fasze, miwodebis drosa da adg-
ilze saamisod gaTvaliswinebli formiT. 

Sualeduri daskvna:
329-e, 330 II, 327 I da II muxlebis safuZvelze mxareebi SeTanxmdnen nasyido-
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bis xelSekrulebisaTvis damaxasiaTebel arsebiT pirobebze _ sagani, fasi, 
miwodebis dro da adgili. maSasadame, saxezea namdvili nasyidobis xelSek-
ruleba, romelic warmoSobs 477 I da II muxliT gaTvaliswinebul ufleba-
movaleobebs. 

nasyidobis xelSekrulebiT gamyidvelis erT-erT ZiriTad valdebulebas 
warmoadgens myidvelisaTvis qonebaze sakuTrebis uflebis gadacema. 147-e 
muxlis Tanaxmad, qoneba aris yvela nivTi da aramaterialuri qonebrivi sik-
eTe, romelTa floba, sargebloba da gankargva SeuZliaT fizikur da iuridi-
ul pirebs da romelTa SeZenac SeiZleba SeuzRudavad, Tuki es akrZaluli ar 
aris kanoniT an ar ewinaaRmdegeba zneobriv normebs. 148-e muxlis Tanaxmad, 
nivTi SeiZleba iyos moZravi da uZravi. 

maSasadame, nasyidobis xelSekrulebis sagans, kazusis fabulidan gamomdi-
nare, warmoadgens moZravi nivTi _ betonmzidi avtomanqana. 186 I da II muxlis 
Sesabamisad, moZrav nivTze sakuTrebis gadasacemad aucilebelia, rom mesaku-
Trem namdvili uflebis safuZvelze gadasces SemZens nivTi. nivTis gadacemad 
iTvleba: SemZenisaTvis nivTis Cabareba pirdapir mflobelobaSi; arapirda-
piri mflobelobis gadacema xelSekrulebiT, romlis drosac wina mesakuTre 
SeiZleba darCes pirdapir mflobelad; mesakuTris mier SemZenisaTvis mesame 
pirisagan mflobelobis moTxovnis uflebis miniWeba. 

kazusis fabulis mixedviT, nasyidobis sagnis gadacema myidvelisaTvis 
unda momxdariyo SeTanxmebul dros da adgilas. gamyidvelis mxridan ar 
momxdara myidvelisaTvis sakuTrebis uflebis gadacema nasyidobis saganze 
477 I da 186 I da II muxlebiT dadgenili wesis Sesabamisad. nasyidobis sagani 
daiRupa dauZleveli Zalis _ zvavis Camowolis Sedegad. 482 I muxlis Sesabam-
isad, gayiduli nivTis gadacemasTan erTad myidvelze gadadis nivTis SemTx-
veviTi daRupvis an dazianebis riski, Tu mxareebi sxva rameze ar SeTanxmdebi-
an. kazusis fabulidan gamomdinare, radgan ver moxerxeda myidvelisaTvis 
nivTis gadacema, Sesabamisad (nasyidobis sagnis) nivTis SemTxveviTi daRupvis 
an dazianebis riski ekisreba gamyidvels. 

477 II muxlis Sesabamisad, myidveli movalea gadauxados gamyidvels SeTanx-
mebuli fasi da miiRos nayidi qoneba. nasyidobis xelSekrulebiT SesaZlebe-
lia, rom gamyidvelis mier myidvelisaTvis nasyidobis saganze sakuTrebis 
gadacema da myidvelis mier gamyidvelisTvis nayidi nivTis fasis gadaxda 
droSi erTmaneTs ar daemTxves. kazusis fabulidan gamomdinare, myidvelis 
mier nasyidobis sagnis fasis gadaxda unda momxdariyo or nawilad: 10000 
lari 2012 wlis 21 Tebervals, xolo darCenili 1000 lari ki _ 2012 wlis 30 
marts. 378-e muxlis Sesabamisad, movales ufleba aqvs valdebuleba Seasru-
los nawil-nawil, Tuki kreditori amaze Tanaxmaa. 

Sualeduri daskvna:
 „d-s“ 361 II, 477 I da II, 186 I da II, 482 I muxlebis safuZvelze ar SeuZlia 

moiTxovos „k-sgan“ nasyidobis sagnis darCenili nawilis _ 1000 laris gadaxda. 
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meore moTxovna
„d-s“ moTxovna „k-s“ mimarT sesxis ZiriTadi Tanxis 10.000 laris dab-

runebis Sesaxeb. 
moTxovna SesaZloa gamomdinareobdes 623-e muxlis danawesidan. 

moTxovnis warmoSoba:
amisaTvis aucilebelia „d-sa“ da „k-s“ Soris namdvili sesxis xelSek-

rulebis arseboba. aRniSnulis winapirobaa ori urTierTmfaravi nebis gamov-
lena ofertis da aqceptis saxiT da SeTanxmeba xelSekrulebis yvela arsebiT 
pirobebze 327 I da II muxlis Sesabamisad. 

a) „a-s“ mier nebis gamovlena: Tanxis gadacema; b) „b-s“ mier nebis gamov-
lena _ Tanxis miReba. kazusis fabulidan gamomdinare saxezea namdvili ses-
xis xelSekruleba, romelic akmayofilebs 623-e da 624-e muxlebiT gaTval-
iswinebul moTxovnebs. 

Sualeduri daskvna:
mxareebi SeTanxmdnen sesxis xelSekrulebisaTvis damaxasiaTebel arsebiT 

pirobebze: sagani, raodenoba, Sesrulebis dro. agreTve moxda sesxis sagnis 
gadacema. maSasadame, saxezea namdvili sesxis xelSekruleba, romelic warmo-
Sobs 623-e muxliT gaTvaliswinebul mxareTa ufleba-movaleobebs. kerZod, 
sesxis xelSekrulebiT gamsesxebeli sakuTrebaSi gadascems msesxebels fuls 
an sxva gvarovnul nivTs, xolo msesxebeli kisrulobs daabrunos ukan imave 
saxis, xarisxisa da raodenobis nivTi. 

sesxis xelSekruleba miekuTvneba qonebis sakuTrebaSi gadacemis tipis 
xelSekrulebaTa ricxvs. sesxis xelSekruleba aris calmxrivi da realuri 
xelSekruleba. sesxidan gamomdinare valdebulebis sagans warmoadgens fuli 
an sxva gvarovnuli niSniT gansazRvruli nivTi. sesxis xelSekrulebis mizania 
msesxeblis mier sakuTrebis uflebis mopoveba sesxad miRebul fulze an sxva 
gvarovnul nivTze. 

361 II muxlis Sesabamisad, valdebuleba unda Sesruldes jerovnad, 
keTilsindisierad, daTqmul drosa da adgilas. valdebulebis Sesrulebis 
adgilia is adgili, sadac movale axorcielebs valdebulebis Sesasrulebel 
bolo moqmedebas. Sesrulebis adgilis saeWvoobisas fuladi valdebuleba 
unda Sesruldes kreditoris adgilsamyofelis (sacxovrebeli adgili an 
iuridiuli misamarTi) mixedviT. 386 II muxlis Tanaxmad, Tu kreditors aqvs 
fulis CaricxvisaTvis gamiznuli sabanko angariSi im adgilas an im qveyanaSi, 
sadac gadaxda unda moxdes, maSin movales SeuZlia am angariSze CaricxviT 
Seasrulos Tavisi fuladi valdebuleba, garda im SemTxvevisa, roca kredi-
tori amis winaaRmdegia. kazusis fabulis mixedviT gamsesxebeli „d“ ar iyo 
imis winaaRmdegi, rom msesxebel „k-s“ sesxis Tanxa Seetana gamsesxeblis sa-
banko angariSze. 

valdebulebis jerovani Sesrulebis TvalsazrisiT, didi mniSvneloba 
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eniWeba valdebulebis Sesrulebis dros. Sesrulebis dros orgvari mniS-
vneloba aqvs: kreditorisaTvis igi mniSvnelovania im azriT, Tu rodi-
danaa igi uflebamosili moiTxovos Sesruleba, xolo movalisaTvis igi 
mniSvnelovania imdenad, ramdenadac, Tu rodidan xdeba igi valdebuli 
ganaxorcielos Sesruleba. Sesrulebis dro ganisazRvreba kanoniT, mx-
areTa SeTanxmebiT, sasamarTlos mier an SeiZleba gamomdinareobdes sxva 
garemoebidanac. kazusis fabulidan gamomdinare, sesxis dabrunebis vada 
gansazRvruli iqna mxareTa SeTanxmebiT. 121–e muxlis Tanaxmad, kanon-
Si, sasamarTlo gadawyvetilebebsa da garigebebSi miTiTebuli vadebis 
mimarT gamoiyeneba 121-127-e muxlebiT gaTvaliswinebuli wesebi. vadaSi 
igulisxmeba drois gansazRvruli periodi (momenti), romelsac samoqa-
laqo kanonmdebloba ukavSirebs ama Tu im iuridiuli Sedegis dadgomas. 
123 II muxlis Sesabamisad, TveebiT gansazRvruli vada mTavrdeba bolo 
Tvis im dRis damTavrebisTanave, romelic Seesabameba movlenis dadgomis 
dRes an dRis zemoaRniSnul dros. kazusis fabulidan gamomdinare, ses-
xis xelSekruleba dadebuli iyo oTxi Tvis vadiT da sesxis dabrunebis 
vadad gansazRvrul iqna 2012 wlis 21 Tebervali, radgan 122-e muxlis 
Tanaxmad, Tu vadis dasawyisad aRebulia esa Tu is movlena an dRis rome-
lime monakveTi, maSin vadis gamoTvlisas ar mieTvleba is dRe, romelSic 
dgeba es movlena an dRis zemoaRniSnuli dro. 

„k-m“ 2012 wlis 21 Tebervals „d-s“ sabanko angariSze Seitana 10000 lari. 
mniSvnelovan garemoebas warmoadgens is faqti, rom „d-sa“ da „k-s“ Soris 
arsebobda ori saxis fuladi valdebuleba: nasyidobidan gamomdinare _ 
10000 laris gadaxda 21 Tebervals, xolo meore ki sesxidan gamomdinare _ 
10000 laris gadaxda 21 Tebervlis CaTvliT. „k-m“ „d-s“ sabanko angariSze 
2012 wlis 21 Tebervals Seitana 10000 lari. imis gasarkvevad, Tu romeli 
fuladi valdebuleba iqna Sesrulebuli „k-s“ mier „d-s“ sabanko angariSze 
Tanxis SetaniT, mxedvelobaSi unda iqnes miRebuli 387 I da II muxlis da-
nawesi, kerZod, Tu movales ekisreba kreditorisaTvis sxvadasxva valde-
bulebebidan gamomdinare erTmaneTis msgavsi ramdenime Sesruleba da is, 
rac Sesrulda, ar aris sakmarisi yvela valis dasafaravad, maSin daifare-
ba is valdebuleba, romelsac movale Sesrulebis dros amoirCevs; xolo, 
Tu movale ar amoirCevs, maSin daifareba is vali, romlis gadaxdis vadac 
pirvelad dadga. Tu moTxovnaTa Sesrulebis vada erTdroulad dadga, ma-
Sin Tavdapirvelad unda Sesruldes is moTxovna, romelic movalisaTvis 
Sesasruleblad mZimea. 

387-e muxlis danawesis gamoyenebisaTvis amosavali debulebaa is, 
rom movaleze dakisrebuli ramdenime valdebuleba erTmaneTis msgavsi 
iyos. Sesrulebis erTgvarovneba gulisxmobs Sesrulebis sagnis erTgva-
rovnebas. saqarTvelos samoqalaqo kodeqsi Sesrulebis arCevanis prior-
itets aniWebs movales. aseTi midgoma emyareba im garemoebas, rom mova-
lem ukeT icis, romeli valia misTvis yvelaze mZime da romeli maTganis 
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gastumrebis SemTxvevaSi iqneba igi dazRveuli damatebiTi xarjebisagan, 
anu saeWvo garemoebebisas upiratesoba eniWeba samarTlebrivi tvirTis 
matarebel mxares. amitomacaa, rom movales eZleva SesaZlebloba TviTon 
gadawyvitos, Tu jer romeli tvirTi moixsnas. SeiZleba es ar Sediodes 
kreditoris interesebSi, magram misi moTxovnis ufleba SeuZlebelia win 
davayenoT movalis arCevanis uflebaze swored aRniSnul garemoebaTa 
gamo. Tuki movale ar gamoiyenebs kanoniT miniWebul arCevanis uflebas, 
maSin Sesrulebis rigiToba ganisazRvreba kanonis obieqturi nebiT, ker-
Zod, daifareba is vali, romlis gadaxdis vadac pirvelad dadga. kazusis 
fabulidan gamomdinare, sesxis dabrunebis vada gansazRvruli iyo 2012 
wlis 21 Tebervlis CaTvliT, xolo nasyidobis sagnis fasis gadaxdis vada 
gansazRvruli iyo 2012 wlis 21 Tebervls. Tu CavTvliT, rom sesxisa da 
nasyidobis sagnis fasis gadaxdis vada erTdroulad dadga (2012 wlis 21 
Tebervali), Tanac movales ar aurCevia romeli valdebuleba CaiTvalos 
Sesrulebulad, aseT SemTxvevaSi unda Sesruldes is valdebuleba, ro-
melic movalisaTvis Sesasruleblad yvelaze mZimea. simZime marto fu-
ladi Tanxis raodenobaSi ar gamoixateba. movalisaTvis mis daufaraobas 
SeiZleba mohyves sxva arasasurveli Sedegebi (magaliTad, fuladi valde-
bulebis Sesrulebis vadis gadacilebisaTvis procentis gadaxda, pirgas-
amtexlo da a.S). „k-s“ „d-s“ mimarT Sesasrulebeli hqonda ori fuladi 
valdebuleba 2012 wlis 21 TebervlisaTvis. „k-m“ Seasrula erTi val-
debuleba „d-s“ sabanko angariSze 2012 wlis 21 Tebervals 10000 laris 
Setanis gziT, Tumca ar miuTiTebia, romel fulad valdebulebis Ses-
rulebas irCevda. aseT SemTxvevaSi kanonis obieqturi nebiT Sesrulebu-
lad CaiTvleba sesxis dabrunebis valdebuleba, radgan igi movalisaTvis 
Sesasruleblad ufro mZime iyo, vinaidan iTvaliswinebda vadis gadac-
ilebis SemTxvevaSi procentis gadaxdas. 427-e muxlis Sesabamisad, val-
debulebiTi urTierToba wydeba kreditoris sasargeblod valdebulebis 
SesrulebiT. valdebulebiTi urTierTbis mizani aris valdebulebiT 
gaTvaliswinebuli Sesrulebis miReba mxareebis mier. amitom, roca val-
debulebis kreditori iRebs valdebulebiT gaTvaliswinebul sikeTes, 
valdebulebiTi urTierToba unda Sewydes. qmedeba Sesrulebulad rom 
CaiTvalos da Sesabamisad, valdebuleba Sewyvetilad, aucilebelia, rom 
movalem Sesruleba ganaxorcielos zustad ise, rogorc amaze mxareebi 
iyvnen SeTanxmebuli: jerovnad, keTilsindisierad, daTqmul drosa da 
daTqmul adgilas. 

Sualeduri daskvna:
„a-s“ ar SeuZlia moiTxovos „b-sgan“ sesxis Tanxis 10.000 laris dabruneba, 

radgan moTxovna Sewyda 361 II, 386 II, 387 I da II, 427-e da 623-e muxlebis safuZ-
velze.



308

zurab ZlieriSvili

mesame moTxovna
„a-s“ moTxovna „b-s“ mimarT sesxis dabrunebis vadis gadacilebis gamo 

procentis _ 2000 laris gadaxdis Sesaxeb. 
moTxovna SesaZlebelia gamomdinareobdes 403 I muxlis danawesidan. 

moTxovnis warmoSoba:
 „a-sa“ da „b-s“ Soris 2011 wlis 20 oqtombers dadebuli sesxis xelSek-

rulebiT gaTvaliswinebul iqna sesxis dabrunebis vadis gadacilebis Sem-
TxvevaSi yovel gadacilebul Tveze procentis gadaxda. 403 I muxlis da-
nawesidan gamomdinare, movale, romelic fuladi Tanxis gadaxdis vadas 
gadaacilebs, valdebulia gadacilebuli droisaTvis gadaixados mxareTa Se-
TanxmebiT gansazRvruli procenti, Tu kreditors, sxva safuZvlidan gamom-
dinare, ufro metis moTxovna ar SeuZlia. saqarTvelos samoqalaqo kodeqsi 
ar iZleva procentis raime ganmartebas. doqtrinaSi miRebuli ganmartebiT, 
procenti _ esaa perioduli sazRauri kapitalis sargeblobisaTvis, romlis 
sididec ganisazRvreba am kapitalSi arsebuli wiliT. saprocento valdeb-
uleba damatebiTi valdebulebaa da igi efuZneba mTavar valdebulebas, ro-
goricaa kapitalTan dakavSirebuli valdebuleba. Tu ar warmoiSoba mTavari 
valdebuleba anda misi safuZveli iqneba baTili, arc saprocento valdeb-
uleba warmoiSoba. amitomac, saprocento valdebuleba, warmoSobis Tvalsaz-
risiT, aqcesoruli xasiaTisaa. saqarTvelos samoqalaqo kodeqsi ar adgens 
konkretulad procentis farglebs.

 procentis gadaxdevineba dakavSirebulia ara marto valdebulebiTi urT-
ierTobis im etapTan, roca es urTierToba normalurad viTardeba, aramed 
misi darRvevis, kerZod, vadis gadacilebis faqtTan. Tu pirvel SemTxvevaSi 
procenti kapitaliT sargeblobisaTvis dgindeba, meore SemTxvevaSi, sakmari-
sia movalis mxridan vadis gadacilebis faqti. amitomac, vadis gadacilebi-
saTvis dawesebuli procenti valdebulebis drouli Sesrulebis prevenci-
uli funqciis matarebelia. procentis moTxovna araa damokidebuli zianis 
arsebobis mtkicebaze. kazusis fabulidan gamomdinare, sesxis dabruneba unda 
momxdariyo 2012 wlis 21 Tebervlis CaTvliT, rac msesxeblis mxridan ganx-
orcielda 361 II da 427-e muxlis moTxovnaTa dacviT, anu msesxeblis mxridan 
ar momxdara me-400 muxlis danawesidan gamomdinare ZiriTadi valdebulebis 
Sesrulebis vadis gadacileba.

 
Sualeduri daskvna:
„a-s“ 361 II da 403 I muxlebidan gamomdinare, ar SeuZlia moiTxovos „b-

sgan“ sesxis dabrunebis vadis gadacilebis gamo procentis saxiT 2000 laris 
gadaxdevineba. 

saboloo daskvna:
1) „d-s“ 477 I da II, 482-e, 186-e muxlebis danawesebidan gamomdinare, ar Seu-
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Zlia moiTxovos „k-sagan“ nasyidobis sagnis fasis darCenili nawilis _ 1000 
laris gadaxdevineba. 

2) „d-s“ 361 I da II, 427-e , 623-e muxlebis danawesebidan gamomdinare ar Seu-
Zlia moiTxovos „k-sagan“ sesxis ZiriTadi Tanxis _ 10.000 laris dabruneba. 

3) „d-s“ 361 II, 403 I, 427-e muxlebis danawesebidan gamomdinare ar SeuZlia 
moiTxovos „k-sagan“ sesxis dabrunebis vadis gadacilebis gamo procentis 
saxiT 2000 laris gadaxdevineba. 
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Tavi VI. valdebulebis Sewyveta

 I. valdebulebis Sewyvetis zogadi daxasiaTeba 

yoveldRiuri cxovrebiseuli magaliTebi cxadyofs, rom valdebulebiTi 
samarTalurTierToba, gamoxatuli kerZo saxelSekrulebo samarTalurT-
ierTobaSi, sazogadoebrivi cxovrebis Semadgenel umniSvnelovanes movlenas 
warmoadgens.

kerZo saxelSekrulebo samarTalurTierTobis, rogorc sazogadoebrivi 
cxovrebis umniSvnelovanesi fenomenis, iuridiuli faqtisa da samarTlebri-
vi Sedegis aqtualuroba sainteresos xdis rogorc misi warmoSobisa da Secv-
lis, aseve misi logikuri Sedegis _ Sewyvetis _ samarTlebrivi Tu faqto-
brivi safuZvlebis garkvevas.

sesxTan dakavSirebuli iseTi valdebulebiTi samarTalurTierTobis 
drosac ki, romlis monawilesTvis (msesxeblisTvis) savsebiT gasagebia, rom 
man nasesxebi fuli gamsesxebels unda daubrunos, sakmarisia, mis mimarT 
ubralod gaJRerdes gamsesxeblis moTxovna, gamoxatuli sityvaSi _ „dami-
brune!“, rom mTeli rigi Semxvedri kiTxvebisa daisvas: „ra dabrundes?“, „vis 
daubrundes?“, „visgan dabrundes?“, „rodis dabrundes?“, „sad dabrundes?“, 
„ra saxiTa da formiT dabrundes?“, ..... maT Soris xSir SemTxvevaSi daisme-
ba Semdegnairi kiTxvebic: „da, SeiZleba rom ar dabrundes?“ an „ra moxdeba, 
rom ar dabrundes?“ an „aRniSnuli Tanxis dabrunebis nacvlad sxva rame rom 
Sesruldes?“526 aRniSnul SekiTxvebze pasuxis moZieba saxelSekrulebo val-
debulebiTi urTierTobebis SewyvetasTan dakavSirebuli maregulirebeli 
normebis meSveobiT aris SesaZlebeli.

umetes SemTxvevaSi, mxareTa mier xelSekrulebebis dadebis umTavres 
mizans warmoadgens aRniSnuli xelSekrulebiT gaTvaliswinebuli sapasuxo 
SesrulebaTa miReba. magaliTad, myidvelisTvis mniSvnelovania nayidi nivTis 
miReba. gamyidvelisTvis ki _ misTvis SeTanxmebuli safasuris gadaxda, Sem-
kveTisTvis _ menardisagan Sesabamisi nakeTobis damzadeba da miwodeba da 
a.S. yvela saxelSekrulebo urTierToba orientirebulia sapasuxo Sesrule-
baTa gawevaze, rasac, idealur SemTxvevaSi, Sedegad mohyveba saxelSekrulebo 
urTierTobis Sewyveta.527 

valdebulebiTi urTierTobis safuZvelze warmoSobili „valdebulebis 
ZaliT, kreditori uflebamosilia mosTxovos movales raime moqmedebis Ses-
ruleba. Sesruleba SeiZleba gamoixatos moqmedebisagan Tavis SekavebaSic 
(316 I)“. valdebulebiT-samarTlebrivi urTierToba warmoiSoba movalesa da 
kreditors Soris aRmocenebuli moTxovniTi xasiaTis urTierTobasTan er-
Tad; valdebulebiT-samarTlebrivi urTierTobis qveS igulisxmeba ara mx-

526 Сарбаш, Исполнение Договорного Обязательства, 2005, 4.
527 Sead., Medicus/Lorenz, Schuldrecht I, Allgemeiner Teil, 19 Auflage, 2010, 117.
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olod konkretuli moqmedebis Sesrulebaze orientirebuli urTierToba, 
aramed _ mTliani saxelSekrulebo urTierToba.528

xelSekruleba SeiZleba iTvaliswinebdes ramdenime saxis valdebulebis 
Sesrulebas. TiToeuli valdebulebis Sesruleba mxareTa Soris SeTanxmeb-
uli da maTTvis misaRebi formiT iwvevs maT Sewyvetas. xelSekrulebiT gaT-
valiswinebuli yvela valdebulebis Sesruleba ki gamoiwvevs Tavad xelSek-
rulebis, rogorc valdebulebaTa erTobliobis Sewyvetas. amas mohyveba 
mTlianad valdebulebiT-samarTlebrivi, kerZod, saxelSekrulebo-samarT-
lebrivi urTierTobebis Sewyveta rac yoveli samarTlebrivi urTierTobis 
logikur Sedegs warmoadgens. samarTlebriv urTierTobebs gaaCniaT dasawyisi 
da dasasruli, rac savsebiT logikuria. yoveli konkretuli saxelSekrule-
bo-samarTlebrivi urTierToba orientirebulia miznis miRweviT Sewyvetaze. 

saqarTvelos samoqalaqo kodeqsiT gaTvaliswinebulia valdebulebaTa 
Sewyvetis sxvadasxva forma, romelTa ganxilvasac daeTmoba momdevno Tavebi.

II. valdebulebis Sewyvetis safuZvlebi

1. valdebulebis Sewyveta SesrulebiT

a. Sesrulebis cneba529 da Sinaarsi
samoqalaqo kodeqsSi valdebulebis Sesruleba mraval adgilas gvxvdeba 

sxvadasxva valdebulebasTan dakavSirebiT, Tumca mis legalur definicias 
kodeqsi ar icnobs. 

samoqalaqo kodeqsis 427-e muxlis Tanaxmad, „valdebulebiTi urTierToba 
wydeba kreditoris sasargeblod valdebulebis SesrulebiT (Sesruleba)“.

Sesrulebis cnebis dasadgenad sxva qveynebis samarTalSi damkvidrebuli 
midgomebis brmad gaziareba ar iqneba marTebuli. samarTlebriv sistemaTa 
Soris struqturuli msgavseba ar ganapirobebs maTSi damkvidrebuli cne-
bebisa da kategoriebis identurobis winapirobas.530 

arsebobs Sexeduleba, romlis Tanaxmadac, yoveli Sesruleba sxvebisgan 
gansxvavdeba Sesabamisi Sesrulebis formiT; aRniSnuli mosazrebis mixedviT, 
Sesrulebis unificirebuli cnebis Camoyalibeba SeuZlebelia yovel konkre-

528 magaliTad, germanul samarTalSi: Musielak, Grundkurs BGB, 12 Auflage, 2011, 71.
529 vrclad ixileT Tavi VII. valdebulebis Sesruleba. cnebis arsTan da kategoriis defi-
niciasTan dakavSirebiT mkvlevarTa midgomebi calkeul SemTxvevebSi araerTgvarovnebiT 
xasiaTdeba, magaliTad, nicSe ambobda, rom „SeiZleba mxolod imis definicia rasac isto-
ria ar aqvs“, xolo hegelis azriT, cneba yvelaferze adre arsebobs, maT Soris, mis qveS 
moqceuli kategoriebisa da sagnebis gamovlenasac ki uswrebs win. Sead., xubua, samarTlis 
Teoria, 2004, gv. 32; Овсяников, Философия Гегеля, 1959, 133.
530 davidi, Tanamedroveobis ZiriTadi samarTlebrivi sistemebi, 1993, gv. 89.
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tul SemTxvevaSi arsebuli valdebulebis gansxvavebuli xasiaTidan gamomdi-
nare.531

romis samarTlis mixedviT, Sesruleba warmoadgens movalis mier misgan 
mosalodnel moqmedebaTa kreditoris sasargeblod Sesrulebas.532 

valdebulebis Sesruleba valdebulebiTi urTierTobis bunebrivi dasas-
rulia.533 Tavad valdebulebiTi samarTalurTierToba mimarTulia kredito-
ris moTxovnis srul dakmayofilebaze, riTac am urTierTobis konkretuli _ 
gamiznuli _ dasasruli miiRweva.534 rogorc adamiani ver gaeqceva sikvdils, 
aseve valdebulebac, umetes SemTxvevaSi, ganwirulia Sesasruleblad.535 

ama Tu im samarTlebrivi kategoriis Sinaarsobrivi maxasiaTeblebis dad-
genis gzaze erT-erT umniSvnelovanes komponentad Tavad samarTlebrivi 
institutis aRmniSvneli termini gvevlineba, ramdenadac xSiria SemTxveva, 
rodesac terminis qveS mTliani moZRvreba moiazreba.536 

qarTul enaSi termin „Sesrulebis“ („gasrulebasaviT“)537 qveS igulisxmeba 
garkveul logikur Sedegze orientirebuli qmedeba. 

sxvadasxva samarTlebriv sistemaSi valdebulebis Sesruleba gamoixatebo-
da da gamoixateba Sesabamisi terminebiT. magaliTad, romis samarTalSi _ „so-
lutio“, inglisur samarTalSi _ „performance“, frangul samarTalSi _ „paiement“, 
niderlandur samarTalSi _ „betaling“ da a.S.538 rac Seexeba germanul samar-
Tals, valdebulebis SesrulebiT valdebulebiTi urTierTobis SewyvetasTan 
dakavSirebiT sami ZiriTadi termini gamoiyeneba. es terminebia _ Erfüllung, 
rogorc movalis mier kreditoris mimarT nakisri moqmedebis Sesruleba,539 
Erlöschen, rogorc valdebulebiTi urTierTobis dasrulebis forma da Leis-
tung, rogorc valdebulebiTi urTierTobidan warmoSobili valdebulebis 
Sesrulebis sagani (mag: gadaxda, faqtobrivi moqmedeba, umoqmedoba). aRniS-
nul terminTa simravles gaugebroba da definiciaTa aRreva ki ar Semoaqvs, 
aramed germaniis samoqalaqo kodeqsSi (gsk) Camoyalibebuli samarTlebrivi 
institutebis martivad aRqmis SesaZleblobas iZleva.

531 Сарбаш, Исполнение Договорного Обязательства, 2005, 29.
532 Дождев, Римское Частное Право, 2006, 517.
533 Сергеев/Толстой, Гражданское Право, 2006, 745.
534 Larenz, Lehrbuch des Schuldrecht, Band I, AT, 1982, 218; 
535 Sead., Zimmermann R. The Law of Obligations. Roman Foundations of the Civilian Tradition. Deventer; 
Boston, 1992. P. 748.
536 magaliTad, inglisur samarTalSi damkvidrebuli termini _ Consideration-i _ romlis qveS-
ac Semxvedr dakmayofilebasTan dakavSirebuli moZRvreba poulobs Sinaarsobriv ganvi-
Tarebas. Sead., Koch/Magnus/Winkler von Mahrenfels, IPR und Rechtsvergleichung, 4 Auflage, 2010; Кох/
Магнус/Винклер Фон Моренфельс, Международное Частное Право и Сравнительное Правоведение, 
2003, 354. 
537 sulxan-saba orbeliani, Txzulebani, IV tomi, „Sesruleba,“ 1966, gv. 292.
538 Сарбаш, Исполнение Договорного Обязательства, 2005, 7.
539 Sead., Larenz, Lehrbuch des Schuldrechts, Band I, AT, 1982, 222; Musielak, Grundkurs BGB, 12 Auflage, 
2011, 43 Kötz, Vertragsrecht, 2009, 352, 353; Medicus/Lorenz, Schuldrecht I, Allgemeiner Teil, 19 Auflage, 
2010, 125, 126.
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yoveli qmedeba garkveuli faqtobrivi an samarTlebrivi Sedegis misaR-
wevad xorcieldeba. SeiZleba iTqvas, rom, Tu mizanmimarTulma qmedebam sa-
surveli Sedegi ar gamoiRo, maSin qmedeba ubralod „qmedebad“ rCeba; dasaxuli 
miznis miuRwevlobis gamo, misi Sinaarsobrivi datvirTvac kargavs mniSvnelo-
bas. msgavsi scenariT movlenaTa ganviTareba ki ufro gamZafrebuli xasi-
aTisa da Sedegebis matarebelia, rodesac qmedeba ara mxolod faqtobrivi 
xasiaTis Sedegze, aramed samarTlebrivi Sedegis dadgomazea orientirebuli. 

rogorc zemoT aRiniSna, Sesrulebis Sinaarssa da xasiaTs Sesasrulebeli 
valdebulebis arsi ganapirobebs.

Tuki movale kreditoris sasargeblod valdebulebiTi urTierTobis Si-
naarsis Sesabamis (nakisr) valdebulebas Seasrulebs, maSin aRniSnuli val-
debulebiTi urTierToba Sewydeba.540 ase ganimarteba germaniis samecniero 
literaturaSi valdebulebis Sesrulebisa da Sesasrulebeli valdebulebis 
urTierTmimarTeba. aRniSnuli midgoma saTaves jer kidev romis samarTlidan 
iRebs, risi naTeli dadasturebac aris Zvel romaelTa gamoTqma: Nihil tam 
naturale est quam eo genere quidque dissolvere quo colligatum est _ yvelaze metad bune-
brivia is, rom ra saxiTac moxda SeboWva, im saxiTve unda moxdes aRniSnuli 
boWvisagan gaTavisufleba.541 

ra Tqma unda, aRniSnul gamonaTqvamSi sityva „boWvis“ qveS igulisxmeba 
_ valdebuleba, xolo „boWvisagan gaTavisuflebis“ qveS ki _ imave valdeb-
ulebis Sewyveta Sesabamisi SesrulebiT. 

valdebulebis Sesruleba gulisxmobs ara mxolod Sesrulebisaken mimar-
Tuli qmedebis (moqmedeba an umoqmedoba) gaxorcielebas, aramed - Sesrulebis 
Sedegis dadgomasac.542

zemoT aRniSnulidan gamomdinare unda iTqvas, rom im SemTxvevaSi, Tu 
valdebulebis Sesrulebas raime Sedegi mohyva, maSin yoveli konkretuli 
garemoebebidan gamomdinare unda gakeTdes imis Sefaseba, gamoiwvia Tu ara 
aRniSnuli SesrulebiT damdgarma Sedegma valdebulebis srulad Sewyveta. 
anu, aris Tu ara saxeze winaswar gansazRvrul sasurvel Sedegsa da Sesrule-
biT damdgar Sedegs Soris Tanxvedra.543

yoveli konkretuli qmedeba valdebulebiTi urTierTobis Semwyvet Ses-
rulebad rom CaiTvalos, aucilebelia movalem Sesruleba kreditoris winaSe 
zustad ise ganaxorcielos, rogorc amaze mxareebi SeTanxmdnen da rogori 
gonivruli molodinic kreditors hqonda, kerZod, daTqmul dros, daTqmul 
adgilas, srulad, jerovnad da keTilsindisierad.544

540 Palandt, BGB, § 362.
541 Сарбаш, Исполнение Договорного Обязательства, 2005, 84.
542 Sead., Palandt, BGB, § 362; Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos 
samoqalaqo kodeqsis komentari, wigni mesame, 2001, 427-e muxli, gv. 509. 
543 Schlechtriem, Schuldrecht, Allgemeiner Teil, 2003, 236.
544 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqa-
laqo kodeqsis komentari, wigni mesame, 2001, 427-e muxli, gv. 509.
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magaliTi:
mariamma, Temukam, sandrom, lukam da ratim saqarTveloSi daafuZnes Sps 

„ZGGL“, romlis ZiriTad saqmianobadac gansazRvres tansacmlis maRaziaTa 
qselis marTva. Sps „ZGGL“-ma, dafuZnebidan sakmaod mokle xanSi, saxelSek-
rulebo urTierTobebi daamyara tansacmlis mwarmoebel mraval ucxour kom-
paniasTan. Sps „ZGGL“-s surda, zafxulis sezonisTvis saqarTvelos maRaz-
iaTa qselSi momxmarebelTaTvis SeeTavazebinaT sportuli tipis mamakacis 
moklemklaviani maisurebi. am mizniT Sps „ZGGL“-ma nasyidobis xelSekruleba 
gaaforma ucxour kompania ss „T-Shirts here“-Tan. nasyidobis xelSekrulebiT 
mxareebma gansazRvres nasyidobis sagani (sportuli tipis mamakacis moklem-
klaviani maisuri), odenoba (1000 erTeuli), fasi (50000 lari), miwodebis dro 
(2012 wlis 25 aprili) da adgili (qalaqi foTi). nasyidobis xelSekrulebis 
me-10 da me-15 muxlebiT ganisazRvra aseve Semdegi pirobebi:

muxli 10: gamyidvelis garantia da ganuxrelad Sesasrulebeli wesi
10.1. imis gaTvaliswinebiT, rom Sps „ZGGL“-s, rogorc saqarTveloSi da-

fuZnebul kompanias, Tavisi Sida eTikis, wesi №3-is Tanaxmad, ekrZaleba iseTi 
produqciis Sesyidva da mis saqarTvelos qselSi gayidva, romlis damzade-
ba-warmoebaSic CarTulni iyvnen arasrulwlovnebi (18 wlamde asakis pirebi), 
gamyidveli iZleva garantias, rom winamdebare xelSekrulebis miznebisaTvis 
gayiduli da myidvelisTvis gadacemuli produqciis arc erTi erTeuli ar 
damzadebula arasrulwlovnebis Sromis gamoyenebis gziT;

10.2. winamdebare xelSekrulebis 10.1. muxliT gaTvaliswinebuli garan-
tiis sawinaaRmdego faqtis arsebobis SemTxvevaSi, winamdebare xelSekruleba 
iTvleba darRveulad da aRniSnuli darRveva warmoadgens xelSekrulebis ar-
sebiT darRvevas.

10.3. mxareebi Tanxmdebian, rom Sps „ZGGL“-is Sida eTikis wesebi №3 da-
narTi №1-is saxiT Tan erTvis winamdebare xelSekrulebas da warmoadgens 
winamdebare xelSekrulebis ganuyofel nawils.

muxli 15: xelSekrulebis arsebiTi darRveva
15.1. winamdebare xelSekrulebis arsebiTi darRvevis SemTxvevaSi, ufle-

baSelaxul mxares ufleba aqvs winamdebare xelSekruleba calmxrivad moSa-
los da moiTxovos misTvis xelSekrulebis arsebiTi darRveviT miyenebuli 
zianis anazRaureba;

15.2. winamdebare xelSekrulebis muxli 15.1.-iT gaTvaliswinebuli 
calmxrivad xelSekrulebis moSlis uflebiT Sesabamis mxares SeuZlia isarge-
blos xelSekrulebis arsebiTi darRvevis Sesaxeb Setyobis Semdeg nebismier 
dros, meore mxarisTvis Sesabamisi darRvevis gamosworebisaTvis damatebiTi 
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vadisa da sxva saxis pirobebis daTqmis gareSe.
Sps “ZGGL”-isTvis mniSvnelovani iyo, ss „T-Shirts here“-s droulad, daTqmul 

drosa da adgilas miewodebina SeTanxmebuli produqcia, radgan ukve wamow-
yebuli hqonda sareklamo kampania. ss „T-Shirts here“-ma uzrunvelyo 1000 er-
Teuli maisuris 2012 wlis 25 aprils qalaq foTSi 50000 laris sanacvlod 
miwodeba. 2012 wlis 1 maiss Sps „ZGGL“-is marTvis qveS myof maRaziaTa qselSi 
gayidvaSi gamoCnda aRniSnuli maisurebi.

2012 wlis 3 maiss saqarTvelos TiTqmis yvela telearxis sainformacio 
gamoSvebaSi gavida skandaluri reportaJi imis Sesaxeb, Tu rogor pirobebSi 
uwevT arasrulwlovnebs ss „T-Shirts here“-is samkervalo fabrikebSi sportuli 
tipis moklesaxeloiani maisurebis Sekervaze muSaoba. reportaJs aseve Tan ax-
lda informacia imis Sesaxeb, rom aRniSnuli maisurebi Sps „ZGGL“-is maRaz-
iaTa qselSi iyideba. informaciam uaryofiTad imoqmeda Sps “ZGGL“-is qselSi 
maisurebis gayidvebis maCvenebelze; 2012 wlis 5 maisidan, praqtikulad, arc 
erTi maisuri aRar gayidula.

_ CaiTvleboda Tu ara aRniSnuli Sesruleba Sesabamisi miwodebis valdeb-
ulebis Semwyvet Sesrulebad im SemTxvevaSi, Tu mxareebi xelSekrulebis me-15 
muxls ar Cawerdnen xelSekrulebaSi?

_ CaiTvleboda Tu ara aRniSnuli Sesruleba Sesabamisi miwodebis valdeb-
ulebis Semwyvet Sesrulebad im SemTxvevaSi, Tu mxareebi xelSekrulebis me-10 
muxls ar Cawerdnen xelSekrulebaSi?

_ CaiTvleboda Tu ara aRniSnuli Sesruleba Sesabamisi miwodebis valde-
bulebis Semwyvet Sesrulebad im SemTxvevaSi, Tu Sps “ZGGL“-s „Sida eTikis 
wesebi №3“ ar eqneboda?

_ CaiTvleboda Tu ara aRniSnuli Sesruleba Sesabamisi miwodebis valde-
bulebis Semwyvet Sesrulebad im SemTxvevaSi, Tu mxareebi „Sida eTikis wesebi 
№3-s“ xelSekrulebis ganuyofel nawilad ar aqcevdnen da xelSekrulebis me-
10 muxlis nacvlad xelSekrulebis Sesabamis muxlSi ubralod miuTiTebdnen 
Semdeg Canawers: „ ... sasurvelia, rom maisurebis damzadebaSi monawileoba ar 
hqondeT miRebuli arasrulwlovnebs (18 wlamde asakis pirebi)“?

rogorc wesi, valdebulebis erTi nawilis Sesruleba, Sesabamisad _ nawi-
lobrivi Sesruleba _ ar unda CaiTvalos nakisri valdebulebis Sesrulebad 
da ar unda iwvevdes valdebulebis Sewyvetas.545 

Sesrulebis Sedegis dadgomis ganmsazRvrel erT-erT umniSvnelovanes 
komponents warmoadgens im piris samarTlebrivi (uflebrivi) statusi, rom-
lis sasargeblodac da romlis mimarTac xorcieldeba Sesruleba. imisaTvis, 
rom Sesrulebis Sedegad valdebuleba Sewydes, aucilebelia aRniSnuli Ses-
rulebis miRebaze misi adresatis uflebamosileba. aseve mniSvnelovania im 
piris samarTlebrivi (uflebrivi) statusi, vinc axorcielebs valdebulebis 
Sesrulebas. 

545 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqa-
laqo kodeqsis komentari, wigni mesame, 2001, 427-e muxli, gv. 510.
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Sesruleba, rogorc qmedeba, xorcieldeba ukve warmoSobili samarTal-
urTierTobis farglebSi. aRniSnuli urTierTobiT ki gansazRvrulia ro-
gorc Sesrulebis mizani, aseve misi forma da saxeoba. es ki niSnavs, rom 
Sesrulebis yvela Semadgeneli elementi ukve winaswar gansazRvrulia. Se-
sabamisad, saWiroa mxolod winaswar gansazRvruli pirobebis faqtobrivi 
qmedebiT dadastureba, rasac Sesabamisi xasiaTis samarTlebrivi Sedegi mo-
hyveba. SeiZleba iTqvas, rom valdebulebis Sesruleba warmoadgens iurid-
iuli mniSvnelobis mqone faqtobriv qmedebas. amasTan, Sesrulebis mimarT 
SesaZlebelia gamoyenebul iqnes ssk-is meore karSi Camoyalibebuli normebi 
garigebaTa Sesaxeb. magaliTad, roca garigebaTa maregulirebeli normebis 
Sinaarsi ar ewinaaRmdegeba valdebulebiTi urTierTobis moTxovnebs, rom-
lebic Sesrulebas exeba.

imisaTvis, rom SesrulebiT moxdes misi ganmaxorcielebeli mxarisaT-
vis sasurveli Sedegis dadgoma _ valdebulebiTi urTierTobis Sewyveta - 
aucilebelia, ganisazRvros Sesrulebis mizani.

magaliTi:
Temukas aqvs 1000 €-s moTxovnis ufleba lukas mimarT da aseve 1000 €-s 

moTxovnis ufleba ratis mimarT. Tavis mxriv, lukas aqvs 1000 €-s moTxovnis 
ufleba ratis mimarT. Temukam mosTxova lukas 1000 €-s gadaxda. lukam ki 
ratis mosTxova (Tavisi moTxovnis farglebSi) 1000 €-s gadaxda. ratim lukas 
upasuxa, rom igi xvalindeli dRisTvis jer TemukasTvis apirebs 1000 €-s („va-
lis gastumrebas“) gadaxdas (radgan, rogorc zemoT aRiniSna, ratis Temukas 
1000 €-c marTebs), xolo momdevno TveSi ki masac (anu lukasac) gadascems 
1000 €-s. amis Semdeg luka eleqtronuli fostis saSualebiT Temukas ugza-
vnis Semdegi Sinaarsis Setyobinebas, rom „xval Tqven (anu Temuka) ratisgan 
miiRebT 1000 €-s da gTxovT, aRniSnuli Tanxa miiCnioT, rogorc Cem mier 
(lukas mier) Tqvens sasargeblod gadaxdili vali (1000 €).“ meore dRes rati 
marTlac axorcielebs Temukas sasargeblod 1000 €-s gadaricxvas (unaRdo 
angariSsworebis formiT), magram mas aviwydeba gadaricxvis blankSi fulis 
gadaxdis „miznis“ (safuZvlis) miTiTeba, kerZod, is rom igi (rati) aRniSnul 
Tanxas uxdis (Temukas) Tavisi „valis gasastumreblad“. yovelive amis gamo, 
Temuka miiCnevs, rom mas lukam vali gadauxada zemoaRniSnuli gadaricxvis 
formiT (oRond ratis meSveobiT („xeliT“)), xolo ratis ki kvlavindeburad 
marTebs 1000 €-s misTvis (anu TemukasTvis) gadaxda. mas Semdeg, rac rati 
Seityobs, Tu ra gaukeTa mas lukam, igi Tavdacvis mizniT ganmartavs, rom man 
aRniSnuli gadaricxviT erTdroulad gaistumra, rogorc Tavisi vali 1000 
€-s odenobiT lukas mimarT, aseve lukas valic 1000 €-s odenobiT Temukas 
mimarT.

bunebrivia, rom aseT SemTxvevebSi ratis msjeloba da ganmarteba yovelT-
vis xelis SemSleli iqneba samoqalaqo brunvis stabilurobisaTvis.

samarTlebrivad sworia ratis msjeloba? 
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vis mimarT ganxorcielebul Sesrulebad SeiZleba CaiTvalos ratis mier 
TemukasTvis gadaxdili 1000 € da romeli valdebulebiTi urTierToba Sewyda 
aRniSnuli SesrulebiT?

vin SeiZleba vis mosTxovos ra da ris safuZvelze?
SeiZleba iTqvas, rom samoqalaqo brunva yovelTvis riskis matarebelia. 

misma monawileebma, samoqalaqo-samarTlebrivi urTierTobis Sedegad, saku-
Tari keTildReobis uzrunvelsayofad, swored aRniSnuli riskebi unda gaiT-
valiswinon. 

Sesabamisad, zemoT ganxilul magaliTSi, ratis Tavad unda ezruna imaze, 
Tu misTvis ramdenad sarisko iyo gadaxdis „miznis“ (safuZvlis) miTiTebis 
gareSe fulis Temukas angariSze gadaricxva. 

ra Tqma unda, msgavsi davis sasamarTloSi ganxilvisas saqme aucileblad 
Sesrulebis Sinaarsisa da miznis ganmartebaze midgeba. Tavad Sesasrulebe-
li valdebulebis pirobebze dayrdnobiT moxdeba gadaxdili Tanxis miznis 
gansazRvrac. aRniSnuli ki SesaZlebels gaxdis ratisTvis imis damtkicebas, 
rom man Temukas Tanxis gadaricxviT Temukas mimarT Tavisi valdebuleba Sea-
srula da ara lukas valdebuleba Temukas mimarT. 

valdebuleba Tavad gansazRvravs Sesrulebis mizans. amitom, unda vi-
varaudoT, rom movalis mier ganxorcielebuli qmedeba (Sesruleba) valdeb-
ulebis Sesrulebas emsaxureba. anu, Tu Sesrulebis ganxorcielebamde, mova-
lem raime sxva daTqma ar gaakeTa, mis qmedebas, aucileblad, valdebulebis 
Sesrulebis mizani unda mivaweroT. 

mtkicebis gamartivebis, sakuTari komfortisa da saxelSekrulebo urT-
ierTobebis Tanmdevi riskis SemcirebisaTvis, ratis mdgomareobaSi myof 
mxares SeuZlia naTlad gansazRvros, Tu ra miznebisTvis axorcielebs Ses-
rulebas.

Sesrulebis miznis gansazRvrisas movales, magaliTad, SeuZlia miuTiTos, 
rom SesrulebiT valis gadaxda ki ar xorcieldeba, aramed - sxva samarT-
lebrivi urTierTobis (mag., Cuqebis) warmoSobisaken mimarTuli qmedeba.546 

msgavsi SemTxvevebis sworad kvalifikaciaSi damxmare funqcias saqarT-
velos sasamarTlo praqtikaSi 427-e muxlis xSiri gamoyeneba da Sinaarsis 
ganmarteba Seasrulebs.

aseve unda aRiniSnos, rom valdebulebiT-samarTlebrivi urTierTobi-
sas mxareebs Soris warmoiSoba ara mxolod ZiriTadi valdebulebebis Ses-
rulebis valdebuleba (nivTis gadacema, momsaxurebis gaweva, Tanxis gadaxda, 
nakeTobis damzadeba), aramed, aseve mTeli rigi gulisxmierebis valdebule-
bebi, rogoric SeiZleba iyos Tavad ZiriTadi valdebulebis uzrunvelmyofi 
valdebulebebi an gverdiTi xasiaTis valdebulebebi, an damcavi xasiaTis 
valdebulebebi.547

546 Staudingers, Kommentar zum Burgerlichen Gesetzbuch, 12 Neubearbeitete Auflage, 1994, 396.
547 magaliTad, germanul samarTalSi: Musielak, Grundkurs BGB, 12 Auflage, 2011, 83-84; Kötz, Ver-
tragsrecht, 2009, 317.
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magaliTi:
rati, romelic erTaderTi stomatologia vanSi, sakuTar stomatolo-

giur klinikas mihyidis lukas. gayidvidan 3-4 TveSi rati vanSi gaxsnis axal 
stomatologiur klinikas, sadac ganagrZobs Tavis profesiul saqmianobas.

 � SeiZleba iTqvas Tu ara, rom Lratis, garda stomatologiuri klinikis 
gadacemis valdebulebisa, aseve raime saxis gulisxmierebis an sxva 
damatebiTi valdebleba ekisreboda? konkurenciis principidan gamom-
dinare, unda gaexsna mas imave patara qalaqSi kidev erTi stomatolo-
giuri klinika, raTa Zveli klinikis pacientebi moezida?

 � SeiZleba iTqvas, rom lukasTvis stomatologiuri klinikis SeZenis 
motivs aRniSnuli klinikis pacientTa raodenobac warmoadgenda? 

magaliTi:
mariami da Temuka SeiZenen ratis, lukasa da sandros mier dafuZnebuli 

kompaniis mier warmoebul or X-tipis eleqtromaduRaras, romelsac gaaCnia 
Sesabamisi filtri. aRniSnuli filtris gamocvla saWiroa yovel erT TveSi 
imisaTvis, rom eleqtromaduRara vargisi iyos moxmarebisTvis. eleqtrote-
qnikis maRazia, romelSic mariamma da Temukam maduRara SeiZines, mwarmoebel 
kompanias ekuTvnis. filtris gareSe eleqtromaduRara usargebloa. aRniS-
nuli filtrebi ki calke iyideba. SenaZenis ganxorcielebidan or TveSi mwar-
moebelma kompaniam gamouSva axali Taobis XS-tipis eleqtro maduRarebi. X-
tipis eleqtro maduRaris warmoeba kompaniam Sewyvita. Sesabamisad, SeCerda 
misi filtrebis warmoebac. axali Taobis XS-tipis eleqtromaduRarebis fil-
trebi ki X-tipis eleqtromaduRarebisTvis gamousadegaria. Gamodis, rom X-
tipis eleqtromaduRarebis gamoyeneba maT mepatroneebs, filtrebis ararse-
bobis gamo, aRar SeeZlebaT. 

 � SeiZleba iTqvas, rom mwarmoebel kompanias X-tipis eleqtromadu-
Rarebis SemZeni momxmareblebis winaSe garkveuli gulisxmierebis 
valdebuleba gaaCndaT?. valdebulia mwarmoebeli kompania izrunos 
Sesabamisi filtrebis warmoebis SenarCunebaze, raTa uzrunveleyo X-
tipis eleqtromaduRarebis Semdgomi moxmareba? 

 � egeb, XS-tipis eleqtromaduRarebis gamoSvebiT ganxorcielebuli cv-
lileba momxmarebelTa saxelSekrulebo risks warmoadgens? 

 � unda moexdina mwarmoebel kompanias misive maRaziis meSveobiT momx-
marebelTa winaswari informireba mosalodnel cvlilebebTan dakav-
SirebiT? 

sxvadasxva kategoriis valdebulebebi SeiZleba warmoiSvas saxelSekrule-
bo valdebulebiTi urTierTobebis safuZvelze:548

548 magaliTad, germanul samarTalSi: Musielak, Grundkurs BGB, 12 Auflage, 2011, 83-84; Kötz, Ver-
tragsrecht, 2009, 317.
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saxelSekrulebo valdebulebiTi urTierTobebis safuZvelze warmoiSobian

ZiriTadi valdebulebis 
Sesrulebis valdebulebebi

pirveladi valdebulebis Ses-
rulebis valdebulebebi

maTi darRvevis SemTxvevaSi

meoradi valdebulebis Ses-
rulebis valdebulebebi

gulisxmierebis valdebulebebi

gulisxmierebis valdebulebebi

dacviTi xasiaTis valdebule-
bebi

b. valdebulebis Sesrulebis subieqtebi da maTi samarTlebrivi (uflebrivi) 
statusi 

b.a. zogadad
samarTlebrivi urTierToba warmoiSoba konkretul pirebs Soris. Sesabam-

isad, samarTlebriv urTierTobas hyavs Tavisi subieqtebi. 
samarTlebrivi urTierToba warmoiSoba mxolod samarTlis normis safuZ-

velze, yalibdeba mxolod samarTlis subieqtebs Soris.549 
samarTlis subieqti warmoadgens samarTlebrivi urTierTobis monawiles, 

romelic saTanado uflebamosilebiT an valdebulebiTaa aRWurvili.550 
valdebulebiTi urTierToba, Tavis mxriv, samarTlebrivi urTierTobis 

nawils warmoadgens. Sesabamisad, valdebulebiT urTierTobas uflebebiTa 
da valdebulebebiT aRWurvili subieqtebi hyavs. isini, bunebrivia, valdeb-
ulebiTi urTierTobis Sesrulebis safuZvelze Sewyvetis drosac arseboben.

427-e muxlis Tanaxmad, valdebulebiTi urTierToba wydeba kredito-
ris sasargeblod valdebulebis SesrulebiT. valdebulebiT urTierTobaSi 
kreditoris sasargeblod raime qmedebis Sesruleba ekisreba movales.551.

549 xubua, samarTlis Teoria, 2004, gv. 200.
550 Sead., Белов/Бойцова, Большой Юридический Словарь, 2000, 467; xubua, samarTlis Teoria, 
2004, gv. 202.
551 Sead., 427 da 316 I.
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b.b. saxelSekrulebo valdebulebis SesrulebiT Sewyvetaze valdebuli da 
uflebamosili piri552

valdebulebiT (saxelSekrulebo) urTierTobaSi mxareebi xSirad meore 
mxaris pirovnuli maxasiaTeblebis gaTvaliswinebiT Sedian. rogorc wesi, es 
is SemTxvevebia, roca valdebulebis Sinaarsidan gamomdinare, aucilebelia, 
valdebuleba movalis mier piradad Sesruldes.553 

magaliTi:
cnobilma pianistma unda Caataros koncerti, cnobilma Jurnalistma _ 

waiyvanos gadacema, cnobilma momReralma _ imReros an cnobilma dizainer-
ma _ Sekeros saqorwilo kaba. xelSekrulebiT gaTvaliswinebuli ZiriTadi 
valdebulebis Sesrulebad, msgavs SemTxvevebSi, CaiTvleba mxolod konkre-
tuli pirebis mier valdebulebebis Sesruleba. aseTi midgoma ganpirobebu-
lia Sesabamis pirTa gansakuTrebuli pirovnuli an profesiuli TvisebebiT. 
aRniSnuli Tvisebebi uSualo kavSirSia Sesrulebis mimRebi mxaris molodin-
Tan. xelSekrulebis Sesrulebam SeiZleba azri dakargos meore mxarisTvis, 
Tu xelSekrulebiT gansazRvruli momRerali ar Seasrulebs saopero arias, 
konkretuli dizaineri ar Sekeravs saqorwilo kabas, an konkretuli Jurnal-
isti ar waiyvans satelevizio gadacemas da a.S.

magaliTi:
mariami msoflio donis prima-balerinaa. masTan Tbilisis operisa da ba-

letis Teatrma gaaforma xelSekruleba. xelSekrulebis Tanaxmad, mariamma 
saaxalwlo speqtaklebze unda icekvos solo partiebi. Tuki mariami Tavis 
megobars, naklebad cnobil balerinas, sTxovs speqtaklebSi mis nacvlad 
monawileobas, mariamis valdebuleba Sesrulebulad ver miiCneva. damkve-
TisTvis mniSvnelovania uSualod mariamis monawileoba speqtaklebSi. igive 
molodini aqvs mayurebelsac.

saxelSekrulebo valdebulebas umTavresad uSualod movale asrulebs. es 
yovelTvis rodia gamowveuli movalis gansakuTrebuli pirovnuli TvisebebiT 
an profesiuli unarebiT. magaliTad, Tuki movale valdebulia kreditors 
gadasces gvarovnuli nivTi, valdebuleba SeiZleba nebismierma sxva pirmac 
Seasrulos. movales amisaTvis SesaZloa damatebiTi xarjis gaReba mouxdes.554 
msgavs SemTxvevebSi, kreditorisTvis ar aqvs mniSvneloba Tu visgan miiRebs 

552 detalurad valdebulebis SesrulebasTan dakavSirebul sakiTxebze Tavi VII. am TavSi 
ganxilulia valdebulebis Sesruleba valdebulebis Sewyvetis konteqstSi.
553 Sead., Сарбаш, Исполнение Договорного Обязательства Третьим Лицом, 2003, 3, Staudingers, Kom-
mentar zum Burgerlichen Gesetzbuch, 12 Neubearbeitete Auflage, 1994, 415; Wanturia, Wanturia/
zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo kodeqsis komentari, 
wigni mesame, 2001, 371 I muxli, gv. 303.
554 ix., Ассоциация друзей французской культуры им, Анри Капитана, Цивилистические Правовые 
Традиции под Вопросом по поводу докладов Doing Business Всемирного Банка, Том I, 2007, 19-24, 
140-149.
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Sesrulebas _ movalisgan Tu mesame pirisgan.555 samarTlebrivi stabilurobis 
uzrunvelsayofad, mesame piris valdebulebis Sesrulebisas,556 movalis Tanx-
mobas saTanado yuradReba unda daeTmos. 

marTalia, ssk-is Tanaxmad, movalis Tanxmoba ar aris savaldebulo.557 ker-
Zod, 371 II muxlis Tanaxmad, „kreditors SeuZlia ar miiRos mesame pirisa-
gan SemoTavazebuli Sesruleba, Tu movale amis winaaRmdegia“. Gamodis, rom 
kreditors aqvs ufleba, movalis winaaRmdegobis miuxedavad, miiRos mesame 
piris mier misTvis SeTavazebuli Sesruleba. 

amdenad, movalis neba, romlis safuZvelzec saxelSekrulebo urTierTo-
ba warmoiSva, garkveulwilad ugulebelyofilia. SesaZloa movale mzad iyo 
da surda kidec nakisri valdebulebis Seesrulebina. aseve misTvis SeiZleba 
arasasurvelic iyo mesame piris mier mis magivrad Sesruleba. isic unda aRin-
iSnos, rom mesame piris mier valdebulebis Sesruleba movalis Tanxmobis 
gareSe, anda movalis nebis sawinaaRmdegod Tavad mesame pirisaTvis riskis 
Semcvelia, radgan valdebulebis arajerovnad558 SesrulebisaTvis pasuxismge-
blobac mas ekisreba.559

germaneli kanonmdebeli kidev ufro kategoriulia. gsk-is 267-e muxlis 
pirveli abzacis meore winadadebiT, movalis Tanxmobas erTmniSvnelovnad 
aqcesoruli xasiaTi eniWeba: „Tu movale ar aris valdebuli, rom man piradad 
Seasrulos valdebuleba, maSin es valdebuleba SeiZleba Seasrulos mesa-
me pirmac. movalis Tanxmoba ar aris aucilebeli“.560 amave paragrafis meore 
nawilSi, 371 II muxlis msgavsad weria, rom „kreditors SeuZlia ar miiRos 
mesame pirisagan SemoTavazebuli Sesruleba, Tu movale amis winaaRmdegia“.

SeiZleba iTqvas, rom gsk-ma srulad gaiTvaliswina profesor r. cimer-
manis mier mowonebuli gaiusis gamoTqma,561 romlis Sesabamisadac mesame piri 
aRWurvilia uflebamosilebiT, rom movalis Tanxmobis gareSec Seasrulos 
valdebuleba movalis kreditoris winaSe.562

Sesruleba aseve SeiZleba ganaxorcielos e.w. „Sesrulebis ganxorciele-

555 Сарбаш, Исполнение Договорного Обязательства Третьим Лицом, 2003, 3.
556 mesame piris mier valdebulebis Sesrulebis instituti mkveTrad unda gaimijnos 
samarTlis iseTi institutebisagan, rogorsac warmoadgens, magaliTad mesame piris 
sasargeblod dadebuli garigeba, valis gadakisreba, pirTa simravle valdebulebeb-
Si. ix., С.В.Сарбаш, Исполнение Договорного Обязательства Третьим Лицом, 2003, С.В.Сарбаш, 
Обязательства с множественностью лиц и особенности их исполнения, 2004 da ZlieriSvili, val-
debulebis Sesruleba mesame piris mier, 2005; detalurad aRniSnul sakiTxebze ix. Tavi 
IV, Tavi XI.
557 Sead., 371-e muxli. 
558 valdebulebis jerovan da arajerovan SesrulebasTan dakavSirebuli sakiTxebi ganxi-
lulia winamdebare naSromis Sesabamis TavSi.
559 ZlieriSvili, valdebulebis Sesruleba, 2006, 37.
560 gsk-is §267: (1)1 Hat der Schuldner nicht in Person zu leisten, so kann auch ein Dritter die Leistung be-
wirken. 2Die Einwilligung des Sculdners ist nicht erforderlich.
561 Сарбаш, Исполнение Договорного Обязательства Третьим Лицом, 2003, 4.
562 Сарбаш, Исполнение Договорного Обязательства Третьим Лицом, 2003, 4.
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baSi damxmarem“563 (Erfüllungsgehilfe).564 gsk-is 278-e muxlis Tanaxmad Erfüllungs-
gehilfe aris piri, romelsac movale iyenebs sakuTari valdebulebebis Ses-
asruleblad da misi (Erfüllungsgehilfe-s) moqmedebisaTvis iseTive moculobiT 
agebs pasuxs, rogorc sakuTari braleuli moqmedebis dros. 

aRniSnuli samarTlebrivi Sinaarsis Semcvel normas saqarTvelos samoqa-
laqo kodeqsic Seicavs. 396-e muxli, arsebiTad, imaves imeorebs.565 

ase rom, valdebulebis Sesrulebis ganxorcielebaze valdebul da Se-
sabamisad, uflebamosil pirebs warmoadgenen, pirvel rigSi, Tavad movale, 
xolo calkeul SemTxvevebSi mesame piri, aseve e.w. Sesrulebis ganxorciele-
baSi damxmare.

b.g. saxelSekrulebo valdebulebis Sesrulebis miRebaze uflebamosili 
piri566

saxelSekrulebo urTierTobis warmoSoba, SeiZleba iTqvas, rom monawile-
Ta urTierTsargeblianobis principzea damyarebuli. orive mxares garkveuli 
sargeblis miRebis survili amoZravebs. urTierTobis erT mxares aris val-
debuleba, meore mxares _ Sesrulebis moTxovnis uflebiT ganpirobebuli 
sasurveli Sedegis, e.i. garkveuli sargeblis molodini. valdebulebis saTa-
nadod Sesrulebis Sedegia molodinis gamarTleba _ sasurveli Sedegis dad-
goma. umetes SemTxvevaSi valdebulebis Sesrulebis Sedegi dgeba im mxaris 
sasargeblod, romelic moTxovnis uflebas gankargavs. moTxovnis ufleba ki 
kreditoris mxares aris. Sesabamisad, sasurvel Sedegsac igi iRebs, anu val-
debuleba mis sasargeblod sruldeba.

427-e muxlis mixedviT, valdebulebis Sesruleba kreditoris sasarge-
blod xdeba. Sesruleba ki valdebulebiTi urTierTobis Sewyvetas iwvevs.

amave dros unda aRiniSnos, rom kanonmdeblobaSi zogadi wesebidan gamon-
aklisis arseboba bunebrivi movlenaa. saqme imaSia, rom valdebuleba SeiZleba 
faqtobrivad romelime mesame mxaris mimarTac Sesruldes.

germanuli samarTlis mixedviT es mxare SeiZleba kreditoris uflebamo-

563 Sead., Palandt, BGB, Beckische Kurs-Kommentar, 62 Auflage, Verlag C.H. Beck, 2003, 568.
564 termin Erfüllungsgehilfe-s qveS germanuli samarTlis mixedviT igulisxmeba piri, romelic 
Tavisi codniTa da surviliT faqtobrivad asrulebs movalis valdebulebebs; aseT 
pirebs iuridiul literaturaSi „uSualo Semsruleblebsac“ uwodeben. Sead., Kobler, Ju-
ristisches Worterbuch fur Studium und Ausbildung, 6 Auflage, 1994, 108; ZlieriSvili, valdebulebis 
Sesruleba, 2006, gv. 39.
565 aRsaniSnavia, rom miuxedavad gsk-is §278-sa da 396-e muxlis identuri Sinaarsisa, es 
sakiTxi kodeqsebis sistemaSi erTmaneTisagan gansxvavebul adgilas aris mowesrigebuli. 
gsk-i aRniSnul sakiTxs valdebulebaTa Sesrulebis movaleobis TavSi aregulirebs, xolo 
ssk-i valdebulebis darRvevis maregulirebel normebTan erTad awesrigebs am sakiTxs. 
yoveli konkretuli SemTxvevis sagania imaze msjeloba, Tu romeli kodeqsis gadawyveta 
aris marTebuli da ra SemTxvevaSi SeiZleba mieniWos sistemas arsebiTi mniSvneloba. 
566 ufro detalurad valdebulebis SesrulebasTan dakavSirebul sakiTxebze ix. Tavi VII. 
am TavSi ganxilulia valdebulebis Sesruleba sakuTriv valdebulebis Sewyvetis konte-
qstSi.
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sili warmomadgeneli, kreditoris mier Sesrulebis miRebaze uflebaminiWebu-
li piri,567 an e.w. Sesrulebis faqtobrivi mimRebi piri568 (Empfangsbote) iyos.569 

movalis mier mesame mxarisaTvis valdebulebis Sesrulebisas, aseve gansax-
ilvelia kreditoris neba-survili. am SemTxvevaSi movale saWiroebs kredi-
toris Tanxmobas. Tanxmoba SeiZleba gamoxatul iqnes Sesrulebis ganxor-
cielebamde an Sesrulebis ganxorcielebis Semdeg (Sesrulebis mowoneba). 
germanul samarTalSi orive saxis Tanxmobam kanonmdeblobaSi pova asaxva.570 

rac Seexeba 373 II muxls, aq gsk-is msgavsad571, saubaria movalis mier 
Tanxmobis gacemaze. Tanxmobis gacemis momenti ar aris gansazRvruli. ami-
tom, yoveli konkretuli garemoebidan gamomdinare, pirvel rigSi SeiZleba 
es ganimartos rogorc Sesrulebis dawyebamde movalis mier dafiqsirebul 
Tanxmobad, rasac Sedegad warmomadgenlobiTi uflebamosileba mohyveba. 

meore rigSi, aRniSnuli Tanxmoba SeiZleba ganimartos valdebulebis 
Sesrulebis Semdeg gacxadebulad, anu, rodesac kreditori moiwonebs Ses-
rulebas. amis safuZvels iZleva is garemoebac, rom qarTveli kanonmdeblis 
aqcenti gadatanilia kreditoris mxridan SesrulebiT sargeblis miRebaze _ 
„kreditorma ........ am Sesrulebisagan miiRo sargebeli“.572 

ase rom, dasabuTebulia msjeloba imis Sesaxeb, rom arauflebamosili piris 
mier Sesrulebis miRebis Semdgom miRebuli TanxmobiT an kreditoris mier 

567 germanuli samarTali Sesrulebis miRebaze kreditoris mier uflebamosileba miniWe-
bul pirebs imisda mixedviT ganasxvavebs, Tu rodis moxda aRniSnuli uflebamosilebis 
miniWeba. kerZod, Tu pirs Sesrulebis miRebaze uflebamosileba kreditorisagan mieniWa 
am Sesrulebis ganxorcielebamde, maSin igi uflebamosili warmomadgenelia warmomadgen-
lobis samarTlebrivi gagebiT, xolo Tu pirs ar hqonda Sesrulebis miRebamde kredito-
ris mier am Sesrulebis miRebis uflebamosileba miniWebuli da ise miiRo man Sesruleba, 
maSin mas uflebamosileba SeiZleba mieniWos kreditoris mxridan Sesrulebis miRebis 
Semdeg, Tu kreditori moiwonebs da daeTanxmeba Sesrulebis am piris mier miRebas. magram 
es miniWebuli uflebamosileba ar warmoSobs warmomadgenlobiT uflebamosilebas misi 
iuridiuli mniSvnelobiT. Sead., Kobler, Juristisches Worterbuch fur Studium und Ausbildung, 14 Au-
flage, „Ermächtigung“ 2007, 110; Fiketschen, Schuldrecht, 1992, 189. 
568 Munchener Kommentar, Schuldrecht AT, 4 Auflage, Verlag C.H. Beck, 2003, 2377.
569 germanuli enidan qarTul enaze Bote–s sityvasityviTi Targmania _ kurieri, fos-
talioni; rac Seexeba mis iuridiul-Sinaarsobriv datvirTvas, igi mdgomareobs SemdegSi: 
Bote aris piri, romelic sakuTari nebis formirebis gareSe sxvis gancxadebas iRebs an 
ganacxadebs (gamoxatavs). amis mixedviT iyofa sxvisi gancxadebis mimRebi Bote (Empfangs-
bote) da sxvisi gancxadebis ganmcxadebeli (gamomxatveli) Bote (Erklarungsbote). Bote ubralod 
kurieris funqcias asrulebs, igi werilis Semcvlelad ganixileba. swored amitom, mas 
ganasxvaveben uflebamosili warmomadgenlisagan. Bote warmoadgens warmomadgenlobiTi 
uflebamosilebis armqone warmomadgenels (aq igulisxmeba is, rom igi am urTierTobaSi 
ar gamoxatavs sakuTar nebas, rogorc es garigebebSi warmomadgenlobis dros uflebamo-
sili warmomadgenlis mier xorcieldeba).– Sead., Kobler, Juristisches Worterbuch fur Studium und 
Ausbildung, 14 Auflage, 2007, 61.
570 ix., Palandt, BGB, Beckische Kurs-Kommentar, 62 Auflage, Verlag C.H. Beck, 2003, 568.
571 Sead., 373 II muxli da gsk-is §362-is meore abzaci da §185.
572 ix., 373 II muxli.
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miRebuli sargebliT „swordeba arauflebamosilebis nakli“.573 arauflebamo-
sili piri iZens uflebamosilebas da miRebaze uflebamosil pirad gvevlineba. 

momdevno qveTavSi ganxiluli iqneba, Tu ra momentidan unda CaiTvalos 
valdebulebiTi urTierToba Sewyvetilad.

g. saxelSekrulebo valdebulebiTi urTierTobis Sewyvetis momenti valde-
bulebis SesrulebiT

saxelSekrulebo urTierTobis (valdebuleba) SesrulebiT SewyvetisTvis 
aucilebelia Sesrulebis ganxorcieleba valdebulebis SinaarsiT winaswar 
gansazRvruli winapirobebis Sesabamisad. e.i. movalem valdebuleba ise unda 
Seasrulos, rogorc mxareTa SeTanxmebiT aris gaTvaliswinebuli.574 valdeb-
ulebiTi samarTalurTierToba wydeba mas Semdeg, rac yvela Sesasrulebeli 
qmedeba SeTanxmebis Sesabamisad ganxorcieldeba.575

valdebulebiT samarTalSi valdebulebaTa klasifikaciis erT-erT safuZ-
vels warmoadgens maTi dayofa Sesrulebis xasiaTis mixedviT: qonebis gadace-
ma, momsaxurebis gaweva, samuSaos Sesruleba, zianis anazRaureba da a.S.576

valdebulebis SesrulebiT SewyvetisTvis Sesruleba unda ganxorcieldes 
im wesebis dacviT, romlebic dakavSirebulia Sesrulebis saganTan.577 

valdebulebis Sewyvetaze mimarTuli Sesruleba unda gamoixatos qmedebis 
ganxorcielebaSi, romelsac xelSekrulebiT gaTvaliswinebuli Sedegi mo-
hyveba. Sedegi unda aisaxos kreditoris samarTlebriv mdgomareobaze. ker-
Zod, valdebulebis SesrulebiT kreditors unda warmoeSvas Sesrulebis sa-
gnis sakuTari Sexedulebisamebr gamoyenebis udavo ufleba.578

 davuSvaT, nasyidobis xelSekrulebiT movales ekisreba garkveuli nivTis 
kreditorisaTvis gagzavna. aseT SemTxvevaSi, valdebulebis Sesruleba maSin 
iTvleba ganxorcielebulad, roca movale nivTs gaagzavnis. magram, es qmede-
ba jer kidev ar CaiTvleba valdebulebis Semwyvet Sesrulebad. aucilebe-
lia kreditorma miiRos misTvis gankuTvnili nivTi da sakuTrebis ufleba 
moipovos masze. sanam aRniSnuli Sedegi ar dadgeba, valdebuleba Sewyveti-
lad ar iTvleba, radgan movalem mxolod Sesrulebisaken mimarTuli qmedeba 
ganaxorciela.579 aRniSnuli midgoma saxelmZRvanelo princips warmoadgens. 
amasTan, xelSekrulebis dadebis Tavisuflebis principidan gamomdinare, mxa-
reebma SeiZleba nivTis daRupvis riskis gadasvlisa da sakuTrebis uflebis 
mopovebis gansxvavebuli pirobebi daTqvan.

573 Sead., ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 32-33.
574 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 427-e muxli, gv. 509.
575 Hutte/Helborn, Schuldrecht, Allgemeiner Teil, 2005, 34.
576 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 34.
577 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 34.
578 Sead., Palandt, BGB, Beckische Kurs-Kommentar, 62 Auflage, Verlag C.H. Beck, 2003, 568; Munchener 
Kommentar, Schuldrecht AT, 4 Auflage, Verlag C.H. Beck, 2003, 2374.
579 Larenz, Lehrbuch des Schuldrecht, Band I, AT, 1982, 218.
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magaliTi:
xelSekrulebis mxareebi SeTanxmdnen, rom sakuTrebis ufleba nivTze my-

idvels maSin warmoeSoba, rodesac gamyidveli nivTs, Sesabamisi sabuTebis ga-
formebiT, satransporto eqspeditors gadascems. unda miviCnioT, rom gamy-
idvelis valdebuleba wydeba mas Semdeg, rac igi gadascems gadamzidavs nivTs.

germanuli samarTlis Sesabamisad, Tu gamyidvelis mier nivTis gagzavnis 
valdebuleba Sesruldeba, xolo nivTi, gamyidvelisagan damoukidebeli mize-
zebis gamo, gzaSi daiRupeba, gamyidvelis valdebuleba wydeba. wydeba ara 
imitom, rom man yvelaferi iRona da rom ara nivTis misgan damoukidebeli 
mizezebiT gzaSi daRupva, valdebuleba Sesruldeboda. valdebuleba wydeba, 
vinaidan misgan damoukidebeli obieqturi mizezebis gamo, misTvis Sesrule-
ba SeuZlebeli gaxda.580 ssk calke ar awesrigebs Sesrulebis SeuZleblobis 
problemas, magram Sesrulebis SeuZleblobis SemTxvevebi asaxulia garigebis, 
braleulobis, Secvlili garemoebebisa da dauZleveli Zalis momwesrigebel 
normebSi.581

maSasadame, imisaTvis, rom valdebuleba SesrulebiT Sewydes, aucilebelia 
kreditorma xelSekrulebiT gansazRvruli valdebulebis Sesrulebis sagnis 
mimarT moipovos misTvis sasargeblo gansakuTrebuli ufleba. ufro konkre-
tulad, Sesrulebis xasiaTidan gamomdinare miiRos srul gankargulebaSi _ 
sasurveli nivTi, misTvis xelsayreli momsaxureba da a.S. sasurveli Sedegis 
dadgoma yoveli konkretuli SemTxvevisas gamoixateba kreditoris mxridan. 
magaliTad, Sesrulebis sagania moZravi nivTis gadacema. kreditorma miiRo 
nivTi da Seudga daniSnulebisamebr mis gamoyenebas, romlis xangrZlivobamac 
gadaaWarba gonivrul vadas. igulisxmeba, rom valdebulebis Sesruleba mo-
wonebulia kreditoris mier. Sesabamisad, valdebulebac Sewyvetilia.582

sainteresoa, ramdenad aris uflebamosili Sesrulebis miRebaze qmeduun-
aro an SezRudul qmedunariani piri? aseve sakiTxavia, wydeba Tu ara sax-
elSekrulebo valdebulebiTi urTierToba aseTi pirebis mier Sesrulebis 
miRebiT? 

rogorc ukve aRiniSna, Sesrulebis adresats unda gaaCndes Sesabamisi 
uflebamosileba (kompetencia). es winapiroba nakarnaxevia mcirewlovanTa da 

580 saqarTvelos samoqalaqo kodeqsis erT-erTi proeqti germanuli samarTlis analo-
giurad iTvaliswinebda Sesrulebis SeuZleblobis mowesrigebas. Tumca, es azri ar iqna 
sabolood gaziarebuli. Sead., Larenz, Lehrbuch des Schuldrecht, Band I, AT, 1982, 218; Wanturia, 
Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo kodeqsis ko-
mentari, wigni mesame, 2001, 394-e da 401-e muxlebi, gv. 376-379, 421-424; vaSakiZe, samoqa-
laqo kodeqsis garTulebul valdebulebaTa sistema, 2010. Zimmermann, The New German Law 
of Obligations, Historical and Comparativ Perspectives, 2010, 39-79. 
581 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 394-e muxli, gv. 376.
582 sainteresoa, rom qarTul iuridiul literaturaSi saqarTvelos samoqalaqo kodeqsi 
valdebulebis Sesrulebaze orientirebul kodeqsad aris Sefasebuli. ix. zoiZe, evro-
puli kerZo samarTlis recefcia saqarTveloSi, 2005, gv. 285-292.
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arsrulwlovanTa interesebis dacviT. saqme is aris, rom mcirewlovans aseTi 
Sesrulebis miRebaze uflebamosileba arc gaaCnia.583 arasrulwlovans, mar-
Talia, ar gaaCnia aRniSnuli uflebamosileba, magram mas kanonieri warmomad-
genlis TanxmobiT SeuZlia miiRos Sesruleba, riTic valdebuleba Sewydeba.584 

aRniSnul kiTxvebze pasuxebis sailustraciod SeiZleba Semdegi magali-
Tis moyvana:

magaliTi:
arasrulwlovanma ratim Tavisi mSoblebis (kanonieri warmomadgenlebi) 

TanxmobiT 100 evrod lukas mihyida markebis koleqcia. mSoblebis Tanxmoba 
iyo mxolod xelSekrulebis dadebis nawilSi. Tanxis gadaxda unda momxdari-
yo momdevno dRes. meore dRes rati da luka erTmaneTs SemTxveviT Sexvdnen 
quCaSi. lukam isargebla SemTxveviT da gadasaxdeli 100 evro gadasca ratis. 
ratim aRniSuli Tanxa srulad daxarja tkbileulobaSi. mas Semdeg, rac mSo-
blebma gaiges ganviTarebuli movlenebis Sesaxeb, maT lukas mosTxoves maT-
Tvis Tanxis xelaxla gadaxda.

ramdenad dasabuTebulia moTxovna da ramdenad ganxorcielebadi?
ratis mier lukasgan 100 evros miReba rom ar yofiliyo ganpirobebu-

li nasyidobis xelSekrulebidan gamomdinare markebis safasuris gadaxdis 
valdebulebiT da ubralod lukasgan ratisTvis, yovelgvari samarTlebri-
vi safuZvlis gareSe, micemuli Tanxa yofiliyo, maSin rati gaxdeboda 100 
evros mesakuTre, rameTu aRniSnuliT igi samarTlebriv sargebels585 iRebs 
da kanonieri wrmomadgenlis Tanxmoba ar sWirdeba. magram, vinaidan lukas 
ratisTvis Tanxis gadacemisas safuZvlad markebis nasyidobis xelSekrule-
bidan warmoSobili valdebulebis Sesrulebis mizani amoZravebda, sakiTxi 
ukve sxvagvarad dgas. kerZod, rati am mizniT misTvis gadacemuli TanxiT 
samarTlebriv sargebels ver iRebs, ramdenadac mas uwevs markebis nasyidobis 
xelSekrulebidan gamomdinare Tanxis gadaxdaze lukas mimarT Tavisi moTxov-
nis uflebis gankargva (gaxarjva). aRniSnuli moTxovnis uflebis gamosayene-

583 Sead., gsk-is §104 da 58-e muxli.
584 Sead., Prutting, Wegen, Weinreich, BGB Kommentar, Luchterhand, 2006, 578; Munchener Kommentar, 
Schuldrecht AT, 4 Auflage, Verlag C.H. Beck, 2003, 2377, Staudingers, Kommentar zum Burgerlichen Gesetz-
buch, 12 Neubearbeitete Auflage, 1994, 395, Palandt, BGB, Beckische Kurs-Kommentar, 62 Auflage, Verlag 
C.H. Beck, 2003, 568; Musielak, Grundkurs BGB, 8 Auflage, 2003, 98.
585 ssk-is Sesaxeb Seqmnil samecniero naSromebsa da mis komentarebSi araerTgvarovani mid-
gomaa dafiqsirebuli arasrulwlovnis mier miRebul „sargebelTan“ dakavSirebiT. azri 
iyofa orad Semdeg kiTxvaTa safuZvelze, kerZod, warmoadgens Tu ara igi mxolod samar-
Tlebriv sargebels, Tu kidev sxvas, magaliTad, ekonomikurs? gansaxilvel magaliTSi 
„sargebeli“ ganixileba rogorc samarTlebrivi sargebeli, anu, roca arasrulwlovani ar 
itvirTeba valdebulebiT da mas mxolod ufleba warmoeSoba. Sead., Kereselidze, Der Allge-
meiner Teil des Georgischen Zivilgesetzbuches von 1997, 2005, 112-118, 215-224; Wanturia, Wanturia/
axvlediani/zoiZe/jorbenaZe (red.), saqarTvelos samoqalaqo kodeqsis komentari, wigni 
pirveli, 2002, 12-15 muxlebi, gv. 43-50.
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blad ratis damatebiT sWirdeba kanonieri warmomadgenlis Tanxmoba. ganxi-
luli SemTxvevidan irkveva, rom mas aRniSnuli Tanxmoba ar hqonda. mSobelTa 
Tanxmobis uqonloba ratis arTmevs 100 evros, rogorc nasyidobis xelSek-
rulebidan warmoSobili valdebulebis Sesrulebis miznebisaTvis miRebis 
uflebas, ris Sedegadac saxeze ar aris Sesrulebis miRebis uflebamosileba 
(kompetencia). Sesruleba ki ver CaiTvleba valdebulebis Sesrulebis dasax-
uli miznis Sesabamisad miRebulad, rac ganapirobebs saboloo pasuxs, rom 
valdebuleba ar aris Sewyvetili.586 aRniSnulis gamo ki mSoblebis moTxovna 
dasabuTebulia da ganxorcielebas eqvemdebareba, xolo lukas, Tavis mxriv, 
usafuZvlo gamdidrebis normebis safuZvelze warmoeSoba 100 evros ukan da-
brunebaze moTxovnis ufleba ratis mimarT.587

eTanxmebiT aRniSnul msjelobasa da pasuxs? 
Sewyda Tu ara arsebuli valdebuleba mas Semdeg, rac lukam ratis Tanxa 

gadasca?

d. saxelSekrulebo valdebulebiTi urTierTobis Sewyveta saxelSekrule-
bo valdebulebis jerovani da keTilsindisieri SesrulebiT588

ganxiluli sakiTxebidan naTlad gamoCnda, rom valdebulebis Sesawyvetad 
saWiroa misi Sesruleba _ daTqmuli pirobebis Sesabamisad, kreditorisaTvis 
sasurveli mosalodneli Sedegis dadgomis uzrunvelyofiT, valdebulebis 
Sinaarsobrivi moTxovnebis ganuxrelad dacviT da a.S.

jer kidev romis samarTalSi gaTvaliswinebuli iyo pirobebi, romelTa 
dacvis SemTxvevaSic valdebulebis Sesruleba gamoiwvevda mis Sewyvetas. ker-
Zod, romis samarTlis mixedviT aucilebeli iyo: 

a) valdebuleba Seesrulebina amaze uflebamosil pirs;
b) valdebuleba Sesrulebuli yofiliyo mis miRebaze kompetenciis mqone 

(uflebamosili) piris mimarT; 
g) valdebulebis Sesruleba SesabamisobaSi yofiliyo valdebulebis Si-

naarsTan; 
d) valdebulebis Sesruleba momxdariyo daTqmul adgilas; 
e) valdebuleba Sesrulebuliyo daTqmul dros.589 
am midgomam Tanamedrove samoqalaqo samarTalSi araTu ubralod Seinar-

Cuna Tavisi safuZvlebi, aramed igi gansakuTrebuli mniSvnelobis principad 
iqca. misi didi mniSvneloba sakanonmdeblo doneze mtkicdeba. kerZod, val-
debulebis SesrulebiT SewyvetisaTvis saWiro zemoT ganxilul komponente-

586 Sead., gsk-is §§104, 107, 362, da me-15, 63-e, 64-e da 427-e muxlebi. 
587 Sead., Fiketschen, Schuldrect, 1992, 189; Musielak, Grundkurs BGB, 8 Auflage, 2003, 97-98, Шапп, 
Система Германского Гражданского права, 2006, 259-262; Hutte/Helborn, Schuldrecht, Allgemeiner Teil, 
2005, 38, 42-43. 
588 ufro detalurad, valdebulebis jerovnad da keTilsindisierad SesrulebasTan da-
kavSirebul sakiTxebze, ix. Tavi VII. am TavSi ganxilulia valdebulebis jerovnad da 
keTilsindisierad Sesruleba sakuTriv valdebulebis Sewyvetis konteqstSi.
589 Новицкий, Римское Право, 2001, 148-149.
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bze dayrdnobiT aris mowesrigebuli es sakiTxi evropis principebSi (Tavebi 
6-7),590 „unidroas principebSi (Tavebi 7-8),591 venis nasyidobis konvenciaSi 
(muxlebi 30-35)“592. 361 II muxlmac igive daTqma daamkvidra, „valdebuleba unda 
Sesruldes jerovnad, keTilsindisierad, daTqmul drosa da adgilas“.

swored romis samarTlidan gamomdinare, am savaldebulo pirobebis dacva 
iwvevs valdebulebis Sewyvetas _ igulisxmeba, rom valdebuleba Sesrulda 
jerovnad.593 xolo jerovani Sesruleba ki Tavis mxriv, valdebulebis je-
rovani SesrulebiT valdebulebis Sewyvetis miznebisaTvis, saWiroebs aRniS-
nul SesrulebasTan dakavSirebuli sakiTxebisadmi (faqtebisadmi) urTierTo-
bis monawileTa keTilsindisier damokidebulebas. 

SeiZleba daisvas SekiTxva, Tu romeli ufro mravlis momcvelia Sesrule-
biT valdebulebis Sewyvetis miznebisaTvis _ valdebulebis jerovani Ses-
ruleba, Tu valdebulebis keTilsindisierad Sesruleba?594 

literaturaSi valdebulebis Sewyvetas yovelTvis mis jerovan Sesrule-
bas ukavSireben. miCneulia, rom valdebulebis jerovani SesrulebiT miiRweva 
valdebulebiTi samarTalurTierTobis mizani _ misi Sewyveta.595 

literaturaSi aseve ganixileba valdebulebis jerovani Sesrulebis prin-
cipisa da valdebulebis realuri Sesrulebis principis urTierTdamokide-
buleba, kerZod, realur (naturiT)596 Sesrulebas doqtrinaSi uwodeben iseT 
Sesrulebas, rodesac faqtobrivad xdeba qmedebis ganxorcieleba. magaliTad, 
movalis mier kreditorisaTvis nivTis gadacema. es ori principi erTmaneTs 
ganapirobebs, sanam valdebuleba arc erT mxares ar daurRvevia da igi srul-

590 ix. Lando/Beale, Principles of European Contract Law, Parts I and II, 2000, 328-390.
591 ix. UNIDROIT Principles of International Commercial Contracts with Official Commentary, 1994. www.
cisg.law.pace.edu. 
592 ix. Caemerer/Schlectriem Kommentar zum Einheitlichen UN-KAufrecht, das Ubereinkommen der Verein-
ten Nationen uber Vertrage uber den Internationalen Warenkauf _ CISG _ Kommentar, dritte vollige neubear-
beitete Auflage, 2000, 260-337.
593 sainteresoa is garemoeba, rom „unidroas“ principebis 7.1.1. muxli arajerovan Ses-
rulebasa da vadis gadacilebas erTmaneTisagan damoukideblad CamoTvlis. ix. UNIDROIT 
Principles of International Commercial Contracts with Official Commentary, 1994. www.cisg.law.pace.edu. 
594 termin „jerovanis“ qveS igulisxmeba Semdegi mniSvnelobebi _ „Rirsi,“ „Sesaferisi,“ 
„sakadrisi,“ „gulmodgine,“ „saTanado,“ „wesieri,“ xolo termin „keTilsindisieris“ qveS 
igulisxmeba „patiosani,“ „sindisieri“. aRsaniSnavnia, rom lingvisturi kuTxiT am ori 
terminis Sinaarsobriv mniSvnelobaze mijnis gavleba rTulia. xSir SemTxvevaSi isini erT-
maneTs ganapirobeben da erTmaneTisagan gamomdinareoben. Sead., abulaZe, Zveli qarTuli 
enis leqsikoni, „jerovani,“ jerovaneba, 1973, gv. 574; Ciqobava/WabaSvili, qarTuli enis 
ganmartebiTi leqsikoni, erTtomeuli, „keTilsindisieri,“ 1986, gv. 262. 
595 Васильев/ Коммаров, Гражданское и Торговое Право Зарубежных Государств, I том, 2004, 443-447.
596 realur SesrulebasTan dakavSirebiT specifikuri midgomiT gamoirCeva angloameri-
kuli samarTali. sasamarTloSi sarCelis wardgenis wesiT, mxolod gamonaklisis saxiT, 
SeiZleba xelSekrulebis damrRvevisagan zianis anazRaurebis nacvlad mosarCelem miiRos 
xelSekrulebis realuri Sesruleba, e.w. „Specific Performance“ ix. Кох/Магнус/Винклер Фон 
Моренфельс, Международное Частное Право и Сравнительное Правоведение, 2003, 356,364. 
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deba moTxovnaTa Sesabamisad. aseT SemTxvevaSi, realuri Sesruleba jerovani 
Sesrulebac aris, magram, Tu movale daarRvevs valdebulebas, gadaacilebs 
Sesrulebis vadas, maSin jerovani Sesruleba ukve SeuZlebeli iqneba, ris 
Sedegadac saxezea arajerovani Sesruleba.597 xolo realuri Sesruleba _ 
dagvianebiT nivTis gadacemiT _ SesaZlebelia.598

saqarTvelos uzenaesi sasamarTlo sainteresod ganmartavs jerovani 
Sesrulebis winapirobebs: „jerovani Sesruleba Seicavs ramdenime moTxovnis 
dacvis aucileblobas, romlebic gansazRvraven, vin vis winaSe unda ganaxor-
cielos Sesruleba, romeli sagniT, sad, rodis da ra gziT unda ganxorciel-
des igi. brunvis monawilis valdebuleba, jerovnad Seasrulos valdebuleba, 
emyareba im sinamdviles, romelic misTvis cnobilia da mas am sinamdvilisadmi 
keTilsindisieri damokidebuleba evaleba. keTilsindisierad qcevis valde-
buleba emyareba samarTalSi sazogadod moqmed keTilsindisierebis varauds. 
es varaudi gansazRvravs samarTlebrivi urTierTobis ganviTarebis saerTo 
mimarTulebasac.“599

SeiZleba iTqvas, rom Sesruleba jerovania, roca Sesruleba xdeba daTqmul 
dros, daTqmul adgilas, uflebamosili piris mimarT, valdebuli da ufle-
bamosili piris mier da valdebulebis Sesrulebis sagniT. anu, valdebulebiT 
gansazRvruli valdebulebis Sesrulebis sagnisaTvis wayenebuli moTxovnebis 
Sesabamisad, magaliTad, SeTanxmebuli xarisxis: nivTis gadacemiT, momsaxurebis 
gaweviT, samuSaos SesrulebiT. 

Tuki nivTis gadacemisas SeTanxmebulia nivTis xarisxi, maSin nivTis ga-
dacemis valdebuleba jerovnad Sesrulebuli iqneba, Tuki igi SeTanxmebul 
xarisxs Seesabameba.

valdebulebis jerovnad Sesrulebas yvelaze didi mniSvneloba aqvs 
xelSekrulebis mxareTaTvis. aRniSnulze metyvelebs literaturaSi ganxi-
luli iseTi SemTxvevebic, rodesac jerovani SesrulebisaTvis Semsrulebeli 
e.w. „bonusis“ gaRebisTvisac ki mzad aris.600 es iseTi SemTxvevaa, rodesac 
kreditori movales jerovani Sesrulebis sanacvlod damatebiT Tanxas ux-
dis. 

valdebulebis Sesruleba aseve gulisxmobs valdebulebis keTilsindisi-
erad Sesrulebas. 8 III muxli ganamtkicebs keTilsindisierebis princips.601

597 Staudingers, Kommentar zum Burgerlichen Gesetzbuch, 12 Neubearbeitete Auflage, 1994, 214.
598 Sead., axvlediani, valdebulebiTi samarTali, 1999, gv. 37-39, ZlieriSvili, valdeb-
ulebis Sesruleba, 2006, gv. 12-13; Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani 
(red.), saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, 2001, 427-e muxli, gv. 
508-513; Сарбаш, Исполнение Договорного Обязательства, 2005, 111-112. 
599 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2002 wlis 20 dekem-
bris 3k/1133-02 gadawyvetileba. 
600 Карапетов, Неустойка, как средство защиты прав кредитора в российском и зарубежном праве, 
2005, 281.
601 ix. kereseliZe, samoqalaqo kodeqsis zogadi debulebebi, qarTuli samarTlis mimox-
ilva, 7, #1, 2004, gv. 32. _ sxvadasxva qveynebis kanonmdeblobaSi keTilsindisierebis prin-
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„keTilsindisiereba“ ganviTarebuli qveynebis samoqalaqo samarTalSi 
warmoadgens mTeli samoqalaqo brunvis stabilurobis uzrunvelmyof kat-
egorias.602 ase rom, misi mniSvneloba Zalze farToa.

magaliTad, germaniis samoqalaqo kodeqsis 242-e muxlis safuZvelze, 
keTilsindisierebis principi sasamarTlo praqtikasa da iuridiul lit-
eraturaSi yovlismomcvel zogad debulebad Camoyalibda. misi gamoyeneba 
scildeba debulebis sityvasityviT mniSvnelobas da zegavlenas axdens mTel 
samarTlis sistemaze. es SesaZlebels xdis, daweril kanonmdeblobaSi ararse-
buli Sefasebebi (Rirebulebebi) SemuSavdes da maTgan warmoiSvas axali qce-
vis wesebi.603 swored didi mniSvnelobis gamo daimkvidra aRniSnulma nor-
mam „mefis“ saxeli samoqalaqo kodeqsSi.604 ase rom, mcdaria mosazreba imis 
Sesaxeb, rom gsk-is 242-e muxli mxolod valdebulebis Sesrulebaze vrcel-
deba da TiTqos unificirebulma samarTlebrivma aqtebma masTan SedarebiT 
keTilsindisierebis princips ufro farTo samoqmedo areali dauweses.605

praqtikuli mniSvnelobisaa rekomendacia, romlis mixedviTac, 8 III muxl-
sac farTo mniSvneloba unda mieniWos misi ganmartebis gziT.606 

keTilsindisiereba gulisxmobs saxelSekrulebo urTierTobis monawile-
Ta Soris loialur damokidebulebas, romlis magaliTia gulisxmiereba erT-
maneTis qonebisa da uflebebis mimarT (316 II). keTilsindisierebis principi-
dan gamomdinare, dasaSvebia mxareTa iseTi uflebebis SezRudva an uflebis 
gamoyenebis akrZalva, romelTa ganxorcielebac meore mxaris Seuracxyofas 
an misi uflebebis Selaxvas gamoiwvevs.607 

keTilsindisierebis principis mravalmxrivobis gamo samosamarTlo samar-
TalSi igi xSirad gamoiyeneba samarTliani Sedegebis misaRwevad an aSkara 
usamarTlobis Tavidan asacileblad.608

cipis mniSvneloba Semdeg terminTa qveS aris moqceuli, magaliTad, safrangeTSi: bone foi, 
italiaSi: bouone fede, holandiaSi: redelijkheid en billikheid, germaniaSi: Treu und Glauben, xolo 
evropis principebsa da „unidroas“ principebSi: „Good Faith and Fair Dealing“. 
602 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 361 II muxli, gv. 269.
603 Sead., kereseliZe, samoqalaqo kodeqsis zogadi debulebebi, qarTuli samarTlis mi-
moxilva, 7, #1, 2004, gv. 34; Wanturia, korporaciuli marTva da xelmZRvanelTa pasux-
ismgebloba sakorporacio samarTalSi, 2006, gv. 300-309.
604 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqa-
laqo kodeqsis komentari, wigni mesame, 2001, 361 II muxli, gv. 269; Lando, Some Features of The 
Law of Contract in the Third Millennium, 395, http://frontpage.cbs.dk/law/commission_on_european_con-
tract_law/literature.htm. 
605 Сарбаш, Исполнение Договорного Обязательства, 2005, 116-117.
606 Sead., kereseliZe, samoqalaqo kodeqsis zogadi debulebebi, qarTuli samarTlis mi-
moxilva, 7, #1, 2004, gv. 34-35.
607 Lando, Some Features of The Law of Contract in the Third Millennium, 395, http://frontpage.cbs.dk/law/
commission_on_european_contract_law/literature.htm. 
608 ix. ioseliani, keTilsindisierebis principi saxelSekrulebo samarTalSi (SedarebiT samar-
Tlebrivi gamokvleva), qarTuli samarTlis mimoxilva, specialuri gamocema, 2007, gv. 12.
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zogjer mxareTa keTilsindisieri damokidebuleba ama Tu im faqtis mimarT 
ganmsazRvrelia valdebulebis SesrulebiT Sewyvetisas.

magaliTad, Tu movalis valdebuleba iyo raime moZravi nivTis kredito-
risaTavis sakuTrebaSi gadacema daTqmul drosa da daTqmul adgilas. man 
aRniSnuli nivTi kreditors, valdebulebis Sesabamisad, gadasca sakuTre-
baSi. im SemTxvevaSi Tu: 

a) movales nivTi mesame pirisagan naTxovari hqonda da amis Sesaxeb kredi-
torma araferi icoda da arc SeeZlo scodnoda, maSin 187-e muxlis safuZ-
velze igi keTilsindisierad iTvleba am faqtis mimarT da valdebuleba wyde-
ba SesrulebiT; 

b) movalem nivTi moipara, miuxedavad imisa, rom kreditorma es arc 
icoda da arc SeeZlo scodnoda, igi 187-e muxlis Tanaxmad „ .... ver iqneba 
keTilsindisieri“ aRniSnuli faqtis mimarT da Sesabamisad, valdebuleba ver 
CaiTvleba SesrulebiT Sewyvetilad.

Tu movales kreditorisaTvis moZravi nivTis nacvlad unda gadaeca fuli 
an fasiani qaRaldebi, romlebic man moipara da kreditori moparvis faqtis 
mimarT keTilsindisieria, maSin 187-e muxlis Tanaxmad, valdebuleba Sesrule-
bulad CaiTvleba da Sesabamisad Sewyvetiladac.609

aRniSnulidan gamomdinare SeiZleba davaskvnaT, rom ssk-is gagebiT, val-
debuleba wydeba misi jerovani da keTilsindisieri SesrulebiT. valdebule-
ba unda Sesruldes jerovnad da keTilsindisierad. jerovani SeiZleba iyos 
Sesruleba, Tu igi ganxorcielda daTqmul drosa da adgilas, uflebamo-
sili piris mimarT valdebuli da uflebamosili piris mier, valdebulebiT 
gaTvaliswinebuli Sesrulebis sagnis Sesabamisad. Sesrulebis sagani, Tavis 
mxriv, SeiZleba gamoixatos rogorc moqmedebaSi, aseve moqmedebidan Tavis 
SekavebaSi.

e. kerZo saxelSekrulebo valdebulebiTi urTierToba (saxelSekrulebo 
valdebuleba), romelic wydeba valdebulebis SesrulebiT

valdebulebis Sesrulebis samarTlebrivi bunebis gagebisTvis saWiroa im 
samarTlebrivi urTierTobis arsis gagebac, romelic wydeba valdebulebis 
SesrulebiT. 

316 I muxlis Tanaxmad, „valdebulebis ZaliT kreditori uflebamosilia 
mosTxovos movales raime moqmedebis Sesruleba. Sesruleba SeiZleba gamoixa-
tos moqmedebisagan Tavis SekavebaSic“. ganmartebidan gamomdinare, valdeb-
uleba aris samoqalaqosamarTlebrivi urTierToba, romlis ZaliTac erTi 
piri (movale) valdebulia Seasrulos meore piris (kreditoris) sasargeblod 
gansazRvruli moqmedeba an Tavi Seikavos misgan. kreditors ki ufleba aqvs 

609 Sead., zoiZe, qarTuli sanivTo samarTali, meore gamocema, 2003, gv. 150-151; axvlediani, 
Wanturia/axvlediani/zoiZe/jorbenaZe (red.), saqarTvelos samoqalaqo kodeqsis komen-
tari, wigni meore, 1999, 187-e muxli, gv. 122-123.
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moiTxovos movalisagan valdebulebis Sesruleba.610 
valdebulebis ZaliT kreditori aRiWurveba garkveuli moTxovnis ufle-

biT. moTxovnis ufleba SeiZleba erTi an ramdenime qmedebis Sesrulebas gu-
lisxmobdes. 

grZelvadian saxelSekrulebo urTierTobaSi movales ekisreba araerTi 
qmedebis Sesruleba. amdenad, movalis mier erTjeradad ganxorcielebuli, 
Tundac jerovani da keTilsindisieri Sesruleba ar kmara, ar gamoiwvevs 
valdebulebiTi samarTalurTierTobis Sewyvetas. Sesabamisad, 361 I muxlis 
Tanaxmad SeiZleba davaskvnaT, rom yoveli jerovani Sesruleba gulisxmobs 
valdebulebis arsebobas da amave dros mis Sewyvetas?611 saqarTvelos uzen-
aesi sasamarTlo normas Semdegnairad ganmartavs: „361 I muxlis Sesabamisad, 
yoveli Sesruleba marTlac gulisxmobs valdebulebis arsebobas, magram mx-
olod Sesrulebis farglebSi“.612 

samarTlebrivi urTierTobebi xSir SemTxvevaSi kompleqsur xasiaTs at-
arebs. xelSekrulebis SesrulebiT Sewyvetaze saubrisas igulisxmeba mxareTa 
Soris arsebuli, sul mcire erTi samarTalurTierTobis Sewyveta mainc.613 
e.i. movales SeiZleba ramdenime valdebuleba hqondes Sesasrulebeli da 
TiTo valdebulebis Sesruleba, Tavis mxriv, gamoiwvevs am konkretuli val-
debulebiTi urTierTobis Sewyvetas. 

germanul samecniero literaturasa da praqtikaSi gabatonebulia mosaz-
reba, rom valdebulebis SesrulebiT Sewyvetili valdebulebiTi samarTal-
urTierToba unda iqnes ganxiluli viwro gagebiT. kerZod, rogorc moTxovnis 
ufleba.614 rac Seexeba valdebulebiT samarTalurTierTobas farTo gagebiT, 
masSi igulisxmeba kreditorsa da movales Soris arsebuli samarTalurTier-
TobaTa erToblioba.615

Sesabamisad, igulisxmeba, rom moTxovnis ufleba aRniSnul samarTal-
urTierTobaTa erTobliobis safuZvelze warmoiSoba, romelic, Tavis mxriv, 

610 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 3-4.
611 361 I nawilis Sinaarsi Sefasebulia „mTargmnelobiTi xasiaTis“ xarvezis nimuSad. 
aRniSnuli Sefasebis avtori miiCnevs, rom 361-e muxlis 1-li nawili unda Camoyalib-
des Semdegnairad: „valdebulebis Sesrulebis safuZvlebi gamomdinareobs valdebulebis 
arsebobidan~. ix., WeWelaSvili, saqarTvelos samoqalaqo kodeqsis teqstualuri da 
mTargmnelobiTi xasiaTis xarvezebi, qarTuli kerZo samarTlis krebuli, wigni I, 2004, 
gv. 71. 
612 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2003 wlis 19 noembris 
as-46-751-03 gadawyvetileba.
613 Corbin, On Contracts, 1952, 978.
614 Sead., Palandt, BGB, Beckische Kurs-Kommentar, 62 Auflage, Verlag C.H. Beck, 2003, 367-368; 
Munchener Kommentar, Schuldrecht AT, 4 Auflage, Verlag C.H. Beck, 2003, 2370; Staudingers, Kommen-
tar zum Burgerlichen Gesetzbuch, 12 Neubearbeitete Auflage, 1994, 358-359; Felix Hutte/Marlen Helborn, 
Schuldrecht, Allgemeiner Teil, 2005, 34.
615 Sead., Prutting/Wegen/Weinreich, BGB Kommentar, Luchterhand, 2006, 580; Staudingers, Kommentar 
zum Burgerlichen Gesetzbuch, 12 Neubearbeitete Auflage, 1994, 359.
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moTxovnis SesrulebasTan dakavSirebul samarTalurTierTobas warmoSobs.616

moTxovnis uflebis SesrulebasTan dakavSirebul samarTalurTierTobas, 
farTo gagebiT, valdebulebiT samarTalurTierTobaSi funqciuri datvirT-
va aqvs, kerZod, moTxovnis uflebaTa gamoyenebis Sedegad movalis mier kredi-
toris SesrulebiT dakmayofileba ganapirobebs valdebulebis Sesrulebis 
miznis miRwevas, anu valdebulebiTi samarTalurTierTobis Sewyvetas.617 

samarTalurTierToba, rogorc xSir SemTxvevaSi mraval samarTalurT-
ierTobaTa erToblioba, kompleqsuri xasiaTis matarebelia da mraval-
ferovnebiT xasiaTdeba. aqedan gamomdinare, saWiroa aRniSnul urTierTo-
baTa detalizeba da Sesabamis sibrtyeze maTi ganxilva. kerZod, aucilebelia 
dadgindes Tu valdebulebiTi samarTalurTierTobisaTvis (farTo gagebiT) 
ra mniSvnelobis valdebuleba sruldeba. aRniSnuli sakiTxis gamorkveviT 
naTeli gaxdeba, ramdenad aris SesaZlebeli am konkretuli valdebulebis 
jerovani da keTilsindisieri Sesrulebis Sedegad valdebulebiTi samarTa-
lurTierTobis (farTo gagebiT) srulad Sewyveta. 

iseT SemTxvevebSi, rodesac, magaliTad, xelSekrulebis Sesabamisad mova-
les ekisreba mxolod damzadebuli nakeTobis safasuris gadaxda, maSin am 
konkretuli mizniT movalis mier gadaxdili Tanxa (Sesruleba) erTdroulad 
Sewyvets, erTi mxriv, rogorc Tanxis gadaxdis valdebulebas, aseve, meore 
mxriv, Tavad saxelSekrulebo urTierTobas. aseT SemTxvevaSi, msgavsi Ses-
rulebis funqciuri mniSvnelobidan gamomdinare, Tanxis gadaxda warmoad-
gens damzadebuli nakeTobis safasuris gadaxdasTan dakavSirebuli samarTa-
lurTierTobis Semadgenel komponents. Tavis mxriv, nakeTobis damzadebaze 
moTxovnis uflebis realizeba warmoadgens aRniSnuli Sesrulebis moTxovni-
dan warmoSobil kidev erT samarTalurTierTobas. Sesabamisad, saxezea ori 
valdebulebis ori Sesruleba, romelTagan TiToeuli valdebulebis Ses-
rulebas Sedegad mohyva Sesabamisi valdebulebis Sewyveta, kerZod, nakeTo-
bis damzadebis valdebuleba Sewyda nakeTobis damzadebiT (SesrulebiT) da 
nakeTobis damzadebis sanacvlod Tanxis gadaxdis valdebuleba Sewyda Tanxis 
gadaxdiT (SesrulebiT), xolo aRniSnul SesrulebaTa erTobliobam ganapiro-
ba saxelSekrulebo urTierTobis Sewyveta.

magaliTi:
grZelvadiani xelSekrulebis pirobis Sesabamisad, movales ekisreba 1 

wlis manZilze yovel 2 TveSi erTxel xelSekrulebis saerTo Rirebulebis 
_ 12000 laris nawil-nawil gadaxda. amgvarad, erTi wlis manZilze movale 
valdebulia yovel 2 TveSi erTxel gadaixados 2000 lari. amgvari Sesrule-
biT igi xelSekrulebis saerTo Rirebulebas nawil-nawil faravs. moyvanili 
magaliTi unda gaimijnos iseTi (arajerovani) Sesrulebisagan, romelic gan-
pirobebulia ramdenime kumulatiuri valdebulebis darRveviT. magaliTad, 

616 Sead., Prutting/Wegen/ Weinreich, BGB Kommentar, Luchterhand, 2006, 580.
617 Staudingers, Kommentar zum Burgerlichen Gesetzbuch, 12 Neubearbeitete Auflage, 1994, 359.



334

giorgi svanaZe

maRazias myidvelisaTvis daTqmul vadaSi unda miewodebina da daemontaJebina 
kompiuteri. maRaziam daTqmul vadaSi miawoda kompiuteri myidvels, magram 
ar daamontaJa igi.618

zemoaRniSnulidan gamomdinare, 427-e muxlis Sesabamisad, valdebulebis 
SesrulebiT Sesawyveti valdebulebiTi urTierToba ganxilul unda iqnes 
calkeuli valdebulebiT-samarTlebrivi moTxovnis uflebad (e.i. viwro 
gagebiT).619 

valdebulebis Sesruleba aris faqtobrivi qmedeba, romelic mimarTulia 
samarTlebriv Sedegze da gavlenas axdens valdebulebiTi samarTlurTier-
Tobis (farTo gagebiT) Semadgenel SesrulebasTan dakavSirebul urTierTo-
bebze.

v. valdebulebis Sewyveta sxva Sesrulebis miRebiT
valdebulebis SesrulebiT Sewyvetaze msjelobisas yuradReba gamaxvilda 

imaze, rom Sewyvetas iwvevs xelSekrulebiT nakisri valdebulebis Sesruleba. 
saxelSekrulebo urTierTobebSi xSiria maTi Sewyveta xelSekrulebiT nakis-
ri valdebulebisgan gansxvavebuli SesrulebiT magaliTad, nasesxebi fulis 
dabrunebis magivrad movale, Tanxis uqonlobis gamo, gamsesxebels manqanas 
gadascems gadasaxdeli valis angariSSi.620 

msgavs SemTxvevebSi valdebuleba mainc SeiZleba CaiTvalos Sewyvetilad, 
Tu kreditori am SeTanxmebuli Sesrulebis nacvlad miiRebs sxva Sesrulebas 
(428).

magaliTi:
sandrom 5000 lari asesxa ratis 1 wlis vadiT. erT weliwadSi ratim, 5000 

laris dabrunebis SeuZleblobis gamo, sandros misi 2009 wels gamoSvebuli 
avtomobili BMW535i SesTavaza 5000 laris dabrunebis sanacvlod. Tu san-
dro aRniSnul SeTavazebas daeTanxma, maSin gamodis, rom sandrom, 5000 laris 
gadacemis sanacvlod miiRo sxva Sesruleba, kerZod ki, mis mflobelobaSi ga-
davida avtomobili BMW535i da am formiT mxareebs Soris sesxis xelSek-
rulebis safuZvelze warmoSobili valdebulebiTi urTierToba aRniSnuli 
sxva SesrulebiT Sewyvetilad SeiZleba CaiTvalos.

ganxilul situaciaSi problemebi SeiZleba warmoiSvas, Tu aRmoCndeba, 
rom ratis mier sandrosTvis gadacemuli avtomobili BMW535i nivTobrivi 
naklis mqonea (mag., motoris cilindrebi SeferxebiT muSaobs), an uflebrivi 
naklis mqonea (aris giravnobis sagani). aseT SemTxvevaSi sakiTxavia, rogor 
unda Sefasdes sakiTxi samarTlebrivad _ unda CaiTvalos, rom sxva Sesrule-
bam ver SeZlo valdebulebis Sewyveta da Sesabamisad, sandrom unda moiTxo-

618 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 427-e muxli, gv. 509-510.
619 Sead., Staudingers, Kommentar zum Burgerlichen Gesetzbuch, 12 Neubearbeitete Auflage, 1994, 359.
620 Sead., Medicus/Lorenz, Schuldrecht I, Allgemeiner Teil, 19 Auflage, 2010, 125.
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vos gasesxebuli 5000 laris ukan dabruneba, Tu sandros SeuZlia ratisagan, 
rogorc avtomobili BMW535i-is gamsxviseblisagan, moiTxovos uflebrivad 
an nivTobrivad unaklo nivTis gadacema?621 

faqtia, rom aRniSnul SemTxvevaSic moqmedebs xelSekrulebis Tavisu-
flebis principi. mxareebs pirdapir an arapirdapir (konkludenturi moq-
medebiT) SeuZliaT SeTanxmdnen, rom Sepirebuli Sesrulebis magivrad, sxva 
SesrulebiT moxdeba saxelSekrulebo urTierTobiT gaTvaliswinebuli val-
debulebis Sesruleba da Sewyveta. kanonmdeblobaSi msgavsi SesaZleblobis 
arseboba praqtikuli mniSvnelobisaa. xSirad xelSekrulebiT gaTvaliswineb-
uli Tavdapirveli pirobebi, molodinebi da miznebi, droTa ganmavlobaSi, 
icvleba. xelSekrulebis cvlilebebisadmi morgebis SesaZlebloba mxareebs 
saSualebas aZlevs Seuferxeblad ganagrZon da daasrulon saxelSekrulebo 
urTierTobebi Tavdapirvelad SeTanxmebulisagan gansxvavebuli formiT.

z. valdebulebis Sesrulebis miReba
erTia, rodesac movale xelSekrulebiT gaTvaliswinebul valdebulebebs 

asrulebs, xolo meore _ iTvleba Tu ara aRniSnuli Sesruleba kreditoris 
mxridan miRebulad da vin unda amtkicos es. didi praqtikuli mniSvneloba 
aqvs imas, Tu ra mtkicebulebiT SeiZleba amtkicos movalem mis mier xelSek-
rulebiT gaTvaliswinebuli valdebulebis Sesruleba. Sasurvelia, movales 
yovelTvis gaaCndes werilobiTi dadastureba imisa, rom man valdebuleba 
marTlac Seasrula. valdebulebis Sesrulebis mtkicebis tvirTi, rogorc 
wesi, movales akisria.622

erTi mxriv, movales ekisreba mtkicebis tvirTi, meore mxriv, movalis 
interesebidan gamomdinare, kanonmdebeli kreditors avalebs, movalis 
moTxovniT, gasces Sesrulebis mTlianad an nawilobriv miRebis damadasture-
beli dokumenti (ix. 429 I).

sesxis xelSekrulebis SemTxvevaSi, romliTac gaTvaliswinebulia pro-
centi da gasesxebuli Tanxis nawil-nawil dabruneba, valis miRebis Sesaxeb 
dokumentis Sedgenisas kreditors gansakuTrebuli yuradReba marTebs. Tuki 
dokumentSi araferia naTqvami procentis Sesaxeb, igulisxmeba, rom ZiriTad 
TanxasTan erTad procentic gadaxdilia. Sesabamisad, fuladi valdebuleba 
mTlianad Sewyvetilia (ix. 429 II). 

valis miRebis Sesaxeb dokumentis Sedgenisas kreditors aseve marTebs zed-
miwevniTi yuradReba, ramdenadac, rodesac valis gadaxda nawil-nawil xdeba, 
maSin, dokumenti misi bolo nawilis gadaxdis Sesaxeb, vidre sxva ram ar da-
dasturebula, iZleva imis varauds, rom gadaxdilia wina nawilic (ix. 429 III).

621 magaliTad, germanul samarTalSi Sead., Medicus/Lorenz, Schuldrecht I, Allgemeiner Teil, 19 Au-
flage, 2010, 129; Musielak, Grundkurs BGB, 12 Auflage, 2011, 91, 92.
622 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samo-
qalaqo kodeqsis komentari, wigni mesame, 2001, 429-e muxli, gv. 523; Palandt, BGB, Beckische 
Kurs-Kommentar, 62 Auflage, Verlag C.H. Beck, 2003, 570.
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valis miRebis Sesaxeb dokumenti SeiZleba Sedges mxareTa mier SeTanx-
mebuli nebismieri formiT. mas SeiZleba ewodos qviTari, Sesrulebis dama-
dasturebeli dokumenti an sxva saxeli.623 mTavaria, dokumentidan irkveodes 
misi Sinaarsi. igi, sul mcire, unda Seicavdes monacemebs valis odenobisa da 
saxeobis Sesaxeb, movalis an sxva piris gvarsa da saxels, romelic vals ixdis, 
Sesrulebis drosa da adgils (ix. 430).

praqtikaSi miRebulia xelSekrulebiT gaTvaliswinebul valdebulebaTa 
Sesrulebis dadastureba e.w. miReba-Cabarebis aqtis formiT, romelsac mxa-
reebi aweren xels. rogorc wesi, miReba-Cabarebis aqtSi mxareebi cdiloben, 
rom detalurad aRweron, Tu ra saxis Sesrulebebi ganxorcielda saxelSek-
rulebo urTierTobebis farglebSi. aseve uTiTeben, arsebobs Tu ara raime 
valdebuleba, romelic jer kidev Sesasrulebelia.

magaliTi:

miReba-Cabarebis aqti

winamdebare miReba-Cabarebis aqti gaformebulia TbilisSi 2012 wlis ____ 
_________ Semdeg mxareebs Soris:

Sps „--------------“, romlis saidentifikacio kodia: XXXXXXXXX, xolo 
registrirebuli misamarTi: saqarTvelo, q. Tbilisis saburTalos raionSi, 
XXXXXXX gamz. XXX („XXXXX“), warmodgenili misi direqtoris batoni ---------
---- (piradi nomeri: _____________) saxiT, 

da 
[fizikuri piris SemTxvevaSi: [saxeli da gvari], dabadebis TariRi: 

_______________; piradi nomeri: ______________; sacxovrebeli misamarTi: 
______________________]

[iurdiuli piris SemTxvevaSi: [organizaciul-samarTlebrivi forma, piris 
saxelwodeba, saidentifikacio kodi: ______________; registrirebuli misa-
marTi: ____________; warmodgenili misi [Tanamdeboba] [saxeli da gvari] mier] 

(„klienti“)
winamdebare miReba-Cabarebis aqti gaformebulia klientsa da XXXXX So-

ris 2012 wlis --------- ---------- dadebuli momsaxurebis xelSekrulebis (Semd-
gomSi „xelSekruleba“) safuZvelze da adasturebs, rom:

1.klientis sasargeblod XXXX-ma srulad da droulad gaswia xelSek-
rulebis #___ danarTiT gaTvaliswinebuli momsaxureba da Seasrula yvela 
nakisri valdebuleba;

623 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 429-e muxli, gv. 523.
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2.klients ar aqvs raime pretenzia an moTxovna XXXX-isa (rogorc es 
gansazRvrulia xelSekrulebaSi) da mimarT winamdebare miReba-Cabarebis 
aqtis pirvel punqtSi miTiTebul momsaxurebasTan dakavSirebiT;

yovelive zemoaRniSnulis dasturad mxareebi xels aweren winamdebare 
miReba-Cabarebis aqts 

XXXX-is saxeliT
_______________________
[saxeli, gvari]

klientis saseliT
_______________________
[saxeli, gvari]

 

xSirad mxareebi xelSekrulebiT gaTvaliswinebul calkeul valdebule-
baTa Sesrulebis Taobazec aformeben miReba-Cabarebis aqts. ase magaliTad, 
mxareebma SeiZleba uZravi qonebis ijariT gadacemis xelSekrulebis farg-
lebSi, qonebis faqtobriv mflobelobaSi gadacemis dasadastureblad gaaf-
ormon miReba-Cabarebis aqti:

miReba-Cabarebis aqti XX aprils gaformebuli komerciuli farTis 
ijaris xelSekrulebis Sesabamisad

 
Tbilisi, saqarTvelo XX aprili, 2011w.

erTi mxriv, qalbatoni XXXX XXXXX, piradi nomeri: XXXXXX SemdgomSi 
„meijare,“

da 
meore mxriv, XXXX XXXXX, piradi nomeri: XXXXXX SemdgomSi „moijare,“
SemdgomSi „meijare“ da „moijare“ moxseniebuli rogorc „mxareebi“, vdebT 

aRniSnul xelSekrulebas Semdegze: 

1. 2011 wlis XX aprils mxareebs Soris gaformebuli ijaris xelSekrulebis 
komerciul farTze (SemdgomSi „xelSekruleba“) muxli 1.4.9.-is safuZvelze 
da Sesabmisad, mxareebma dades winamdebare miReba-Cabarebis aqti. 

2. meijarem gadasca da Caabara, xolo moijarem miiRo da Caibara xelSek-
rulebiT gaTvaliswinebuli saijaro qoneba. 

3. moijare acxadebs, rom saijaro qonebis mdgomareoba Seesabameba xelSek-
rulebiT SeTanxmebul pirobebs da aranairi pretenzia ar gaaCnia meijaris 
mimarT saijaro qonebasTan da saijaro qonebis gadacemasTan dakavSirebiT.
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4. winamdebare miReba-Cabarebis aqti warmoadgens xelSekrulebis ganuy-
ofel nawils da gaaCnia igive iuridiuli Zala, rac xelSekrulebas da misi 
romelime muxlis baTiloba ar iwvevs mTliani miReba-Cabarebis aqtis baTilo-
bas an xelSekrulebis baTilobas.

5. winamdebare miReba-Cabarebis aqti Sedgenilia 3 (sami) Tanabari iuridi-
uli Zalis mqone egzemplarad - TiTo egzemplari mxares da erTi egzemplari 
saqarTvelos sajaro reestris erovnul saagentos saregistraciod. 

6. winamdebare miReba-Cabarebis aqti Sedgenlia frangul da qarTul enaze. 
raime Seusabamobis SemTxvevaSi, qarTul versias gaaCnia upiratesi iuridiuli 
Zala.

XXXX-is saxeliT
_______________________
[saxeli, gvari]

moijaris saseliT
____________________
[saxeli, gvari]

uSualod xelSekrulebis SewyvetasTan dakavSirebiT praqtikaSi gavrcele-
bul erT-erT formas warmoadgens Semdegi saxis dokumenti:

ijaris xelSekrulebis Sewyveta

Tbilisi, saqarTvelo XX aprili, 2011w.

erTi mxriv, qalbatoni XXXX XXXXX, piradi nomeri: XXXXXX SemdgomSi 
„meijare“, 

da 

meore mxriv, XXXX XXXXX, piradi nomeri: XXXXXX SemdgomSi „moijare“,

SemdgomSi „meijare“ da „moijare“, moxseniebuli rogorc „mxareebi“, vdebT 
aRniSnul xelSekrulebas Semdegze, rom: 

1. Cvens Soris arsebuli ijaris xelSekruleba (xelSekrulebis sajaro 
reestrSi registraciis nomeri XXXXX, TariRi XX aprili, 2011w) meijaris sa-
kuTrebaSi arsebul farTze (sakadastro kodi N XXXXXX) Sewyvetilia 2013 
wlis XX martidan. 
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2. xelSekrulebiT nakisri valdebulebebi Sesrulebulia da mxareebs ar 
gaaCniaT erTmaneTis mimarT aranairi pretenzia.

XXXX-is saxeliT
_______________________
[saxeli, gvari]

moijaris saseliT
_______________________
[saxeli, gvari]

valdebulebaTa SesrulebiT Sewyvetis Taobaze zemoT ganxiluli doku-
mentebi SeiZleba sxvagvaradac gaformdes. mxareebs Tavad SeuZliaT gansaz-
Rvron maTTvis sasurveli forma yovel calkeul SemTxvevaSi. msgavsi tipis 
dokumentebis gacemasTan dakavSirebuli xarjebis anazRaureba, rogorc wesi, 
Tu mxareebi sxva rameze ar SeTanxmdebian, ekisreba movales (432 I).

xelSekrulebis mxareebma SeiZleba xelSekrulebis garda gaiTvaliswi-
non xelSekrulebasTan dakavSirebuli savalo sabuTi, romelsac movale 
gascems imis damadastureblad, rom mas garkveuli valdebulebebis Ses-
ruleba moeTxoveba.624 aseTi tipis sabuTis gacemis SemTxvevaSi, movales, val-
debulebis Sesrulebis Semdeg, SeuZlia moiTxovos aseTi sabuTis gauqmeba 
an misTvis dabruneba. Tu kreditors ar aqvs sabuTis dabrunebis saSualeba, 
maSin movales ufleba aqvs moiTxovos oficialurad damowmebuli (magali-
Tad, notarialurad damowmebuli) cnoba valdebulebis Sewyvetis Taobaze 
(431). aRniSnuli muxlis praqtikuli mniSvneloba sakmaod didia. misi meSveo-
biT mxares SeuZlia moipovos valdebulebaTa Sesrulebis damadasturebeli 
mtkicebulebebi.

 praqtikaSi mniSvnelovania aseve im normis amoqmedeba da Sesabamisi gamoy-
eneba, romelic movales uflebas aZlevs, _ im SemTxvevaSi, Tu kreditori uars 
ganucxadebs mas Sesrulebis Sesaxeb dokumentis gacemaze, savalo sabuTis 
dabrunebaze an mis gauqmebaze, anda Sesrulebis Sesaxeb dokumentSi misi da-
brunebis SeuZleblobis aRniSvnaze, an imis aRiarebaze, rom vali gaqarwyle-
bulia, _ rom uari Tqvas Sesrulebaze da Sesabamisad, kreditori CaiTvalos 
rogorc vadis gadamcilebeli (Sead., 433, 390-393).625 cxadia, rom im SemTx-
vevaSi, Tu movale srulad Seasrulebs nakisr valdebulebas, maSin mas aRar 
eqneba saSualeba, rom zogadad uari Tqvas Sesrulebaze 433-e muxlis Tanax-
mad. Tu kreditori Sesrulebis faqts Tavisi qmedebiT uaryofs da Sesabamis 
dokuments ar gascems, maSin kreditoris mxridan movalis mimarT dayenebul 
Sesrulebis moTxovnaze im motiviT, rom TiTqosda movales ar Seusrulebia 
nakisri valdebuleba, SeuZlia uari Tqvas xelmeored Sesrulebaze im safuZ-
vliT, rom kreditori ar gascems Sesabamis dokuments 433-e muxlis Tanaxmad.

624 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 431-e muxli, gv. 526.
625 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 433-e muxli, gv. 529-530.
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2. valdebulebis Sewyveta deponirebiT

a. deponirebis mizani da misi samarTlebrivi Sedegebi
movale SeiZleba dainteresebuli iyos nakisri valdebulebis SesrulebiT, 

magram kreditori ayovnebdes Sesrulebis miRebas an misi adgilsamyofeli 
ucnobi iyos movalisTvis. SeiZleba movalisTvis ucnobi gaxdes isic, Tu vin 
aris kreditori da vis mimarT unda Seasrulos man nakisri valdebuleba.626 
imisaTvis, rom movalem uzrunvelyos nakisri valdebulebis xelSekrule-
biT gansazRvruli miznebisaTvis Sesruleba, man, bunebrivia, yovelTvis unda 
icodes:

vin aris kreditori,
sad imyofeba kreditori (adgilsamyofeli).

movalem aseve unda gaiTvaliswinos, rom valdebulebis jerovani Ses-
ruleba SeiZleba kreditoris Tanamoqmedebazec iyos damokidebuli. magali-
Tad, nasyidobis xelSekrulebis SemTxvevaSi, myidveli, rogorc kreditori, 
valdebulia miiRos nayidi qoneba da amiT xeli Seuwyos movales nivTis val-
debulebis jerovnad SesrulebaSi _ 477 II muxli.627

rogor unda moiqces movale, Tuki kreditori Tanamoqmedebaze uars am-
bobs? aseTi SemTxvevebis samarTlebriv mogvarebas emsaxureba 434-441-e mux-
lebiT gaTvaliswinebuli wesebi valdebulebis deponirebis gziT Sewyvetis 
Taobaze.

aRwerili SemTxvevebis msgavsad, Tu kreditori ayovnebs Sesrulebis 
miRebas an ucnobia misi adgilsamyofeli, movale uflebamosilia Sesrulebis 
sagani Seinaxos sasamarTloSi an notariatSi, xolo fuli an fasiani qaRal-
di Seitanos notariusis sadepozito angariSze. am SemTxvevaSi valdebuleba 
CaiTvleba Sesrulebulad da Sewyvetilad (434). 

amdenad, deponireba enacvleba xelSekrulebiT gaTvaliswinebuli valde-
bulebis Sesrulebas, amitomac ewodeba mas Sesrulebis surogati.628 

deponirebuli qonebis Semnaxvelis SerCevas axorcielebs sasamarTlo an 
notariusi. deponirebasTan dakavSirebuli dokumentebi ki rCeba Tavad no-
tariusTan an mosamarTlesTan (435). aseve, mosamarTle an notariusi uzrun-
velyofs deponirebuli qonebis Taobaze kreditoris informirebasa da mis 

626 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 434-e muxli, gv. 530-531. germanul samarTalSi 
Sead., Kötz, Vertragsrecht, 2009, 362; Musielak, Grundkurs BGB, 12 Auflage, 2011, 92; Medicus/Lorenz, 
Schuldrecht I, Allgemeiner Teil, 19 Auflage, 2010, 130.
627 germanul samarTalSi Sead., Medicus/Lorenz, Schuldrecht I, Allgemeiner Teil, 19 Auflage, 2010, 130.
628 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 434-e muxli, gv. 532. germanul samarTalSi Sead., 
Kötz, Vertragsrecht, 2009, 362; Musielak, Grundkurs BGB, 12 AuflGE, 2011, 93; Medicus/Lorenz, Schuldrecht 
I, Allgemeiner Teil, 19 Auflage, 2010, 130.
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mier deponirebuli sagnis miRebas (438). deponirebuli qonebis SenaxvasTan 
dakavSirebuli yvela xarji kreditors ekisreba (439).

deponirebuli qoneba inaxeba Sesrulebis adgilis mixedviT (436). Ses-
rulebis adgilze mxareebi SeiZleba xelSekrulebiT SeTanxmdnen. sxva 
SemTxvevaSi,629 maSin moqmedebs kanonis danawesi. kerZod: 

Tu Sesrulebis adgili ar aris gansazRvruli da arc valdebulebis arsi-
dan ar dgindeba igi, sagnis miwodeba Semdegnairad unda moxdes:

a) individualurad gansazRvruli sagnis SemTxvevaSi _ im adgilas, sadac 
igi valdebulebis warmoSobis momentisaTvis imyofeboda;

b) gvareobiT gansazRvruli sagnis SemTxvevaSi _ im adgilas, sadac imy-
ofeba movalis sawarmo; Tu aseTi ar aris, maSin _ misi sacxovrebeli adgilis 
(iuridiuli misamarTis) mixedviT (362).630

sasamarTlo an notariusi valdebulia, rom Sesrulebis mizniT deponire-
buli sagani Seinaxos sam wlamde vadiT. Tu am vadis ganmavlobaSi kreditori 
ar miiRebs deponirebul sagans, sasamarTlo an notariusi valdebulia amis 
Sesaxeb acnobos movales. movales SeuZlia gansazRvrul vadebSi ukan wai-
Ros deponirebuli qoneba an datovos qoneba sasamarTloSi an notariusTan. 
deponirebuli qonebis waRebaze movalis uaris SemTxvevaSi, qoneba gadadis 
saxelmwifos sakuTrebaSi. Oorive SemTxvevaSi, valdebuleba iTvleba deponi-
rebiT Sesrulebulad (441).

deponirebis Semdeg movalem SeiZleba gadaifiqros am formiT valdeb-
ulebis Sewyveta da deponirebuli qonebis ukan gamoTxova moisurvos. kanon-
mdebeli amis uflebas aZlevs movales, Tumca garkveul wesebsac udgens. Tu 
movale kreditoris mier deponirebuli sagnis miRebamde ukan gamoiTxovs 
aRniSnul deponirebul sagans, iTvleba, rom saxelSekrulebo valdebule-
ba arc Sesrulebula da arc Sewyvetila (440 I). movales aseve SeuZlia ukan 
gamoiTxovos deponirebuli sagani, Tuki kreditori uars ganacxadebs de-
ponirebiT Sesrulebis miRebaze (440 II). deponirebuli sagnis ukan gamoTxovis 
SemTxvevaSi, Senaxvis xarjebi kreditoris nacvlad movales ekisreba (Sead., 
439 da 440 III). 

notariusis mier dokumentebis, fulis, fasiani qaRaldebisa da/an sxva 
faseulobebis depozitSi miRebis wesi da pirobebi ganisazRvreba Sesabami-
si instruqciiT.631 instruqciiT, qonebis notariusisaTvis gadacemas igive 
iuridiuli Sedegebi mohyveba, rac sasamarTlosTvis gadacemas.632

629 naxeT: Tavi 2. xelSekruleba, rogorc valdebulebis warmoSobis safuZveli.
630 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 437-e muxli, gv. 539.
631 ix. saqarTvelos iusticiis ministris brZaneba № 71, 2010 wlis 31 marti, „sanotaro mo-
qmedebaTa Sesrulebis wesis Sesaxeb“ instruqciis damtkicebis Taobaze, 94-98-e muxlebi. 
632 ix. saqarTvelos iusticiis ministris brZaneba № 71, 2010 wlis 31 marti, „sanotaro mo-
qmedebaTa Sesrulebis wesis Sesaxeb“ instruqciis damtkicebis Taobaze, 95-e muxli.
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b. deponirebis winapirobebi
deponirebiT valdebulebis SesrulebisTvis saWiroa Semdeg winapirobaTa 

arseboba:633

1. deponirebaunariani sagani
 da
2. deponirebis safuZvlebi

deponirebaunarian sagans warmoadgens Sesanaxad vargisi sagani. malfu-
Webadi sagnebi, maTi Tvisebebidan gamomdinare, ver gaxdeba deponirebis sa-
gani (436). movales SeuZlia gayidos malfuWebadi produqti da miRebuli 
Tanxis deponirebiT Seasrulos valdebuleba.634 deponirebaunariania aseve 
fuli an fasiani qaRaldebi, romelTa Setanac xdeba notariusis sadepozito 
angariSze.635

deponirebisTvis unda arsebobdes valdebulebis Sesrulebisa da Sewyve-
tis realuri safuZveli an safuZvlebi:

kreditoris mxridan valdebulebis Sesrulebis miRebis dayovneba SeiZleba 
ganixilebodes, rogorc valdebulebis Sesrulebis safuZveli. magaliTad, 
Tuki movalis araerTgzisi mcdelobis miuxedavad kreditori aWianurebs 
movalesTan Sexvedras da qonebis miRebas.636

kreditoris adgilsamyofelis arcodna SeiZleba warmoadgendes deponi-
rebis safuZvels movalisTvis.

kreditoris pirovnebis Taobaze informaciis ararseboba aseve SeiZleba 
iyos deponirebis safuZveli movalisTvis.

movalis uflebamosileba, deponirebis meqanizmis gamoyenebiT Seasrulos 
valdebuleba. deponirebis uflebamosileba dispoziciuri xasiaTis uflebas 
warmoadgens. amdenad, mxareebs SeuZliaT, kerZo nebis avtonomiis farglebSi, 
gamoricxon an SezRudon movalis deponirebis ufleba.637

633 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 434-e muxli, gv. 532-535; germanul samarTalSi 
Sead., Medicus/Lorenz, Schuldrecht I, Allgemeiner Teil, 19 Auflage, 2010, 131.
634 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 436-e muxli, gv. 538-539; germanul samarTalSi 
aRniSnuli sakiTxi sakanonmdeblo donezea mowesrigebuli, ix. germaniis samoqalaqo kod-
eqsis 383-e paragrafi, Sead., Kötz, Vertragsrecht, 2009, 364; Musielak, Grundkurs BGB, 12 Auflage, 
2011, 93; Medicus/Lorenz, Schuldrecht I, Allgemeiner Teil, 19 Auflage, 2010, 130.
635 ix. saqarTvelos iusticiis ministris brZaneba № 71, 2010 wlis 31 marti, „sanotaro mo-
qmedebaTa Sesrulebis wesis Sesaxeb“ instruqciis damtkicebis Taobaze, 94-98-e muxlebi.
636 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 434-e muxli, gv. 533.
637 germanul samarTalSi Sead., Medicus/Lorenz, Schuldrecht I, Allgemeiner Teil, 19 Auflage, 2010, 131.
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3. valdebulebaTa Sewyveta urTierTmoTxovnaTa gaqviTviT

a. urTierTmoTxovnaTa gaqviTvis funqcia
saqarTvelos samoqalaqo kodeqsi saxelSekrulebo urTierTobaTa 

monawile mxreebs saSualebas aZlevs, rom maT Soris arebuli urTierT-
moTxovna maTi gaqviTviT Sewydes (442 I).

magaliTi:
ratim lukas asesxa 100 lari. ratim ki gadawyvita lukasgan saqarTvelos 

samoqalaqo kodeqsis komentarebis wignis 50 larad SeZena. moyvanili erTmane-
Tisagan damoukidebeli ori xelSekrulebis _ sesxisa da nasyidobis _ safuZ-
velze mxareebs warmoeSvaT erTmaneTis mimarT Semdegi fuladi valdebulebe-
bi: lukam sesxis xelSekrulebis safuZvelze ratis unda daubrunos 100 lari, 
xolo, Tavis mxriv, ratim komentarebis sanacvlod unda gadauxados lukas 
50 lari. valdebulebaTa SesrulebiT SewyvetisisTvis, 427-e muxlis Tanax-
mad, lukam jer 100 lari unda daubrunos ratis (e.i. SesrulebiT Sewyvitos 
sesxis xelSekrulebiT gaTvaliswinebuli Tanxis gadaxdis valdebuleba), amis 
Semdeg ki 50 lari gadauxados (daubrunos) lukas, nasyidobis xelSekrulebi-
dan warmoSobili fuladi valdebulebis SesrulebiT SewyvetisTvis (442, 444).

amis nacvlad SesaZlebelia, lukam da ratim Sesabamisi moTxovnebi erTma-
neTSi gaqviTon. kerZod, gonivruli iqneba, Tu luka ratis mxolod 50 lars 
gadauxdis (sesxisa da nasyidobis xelSekrulebebis safuZvelze gadasaxde-
li Tanxis sxvaobas). amis saSualebas iZleva 442-e muxli. amasTan, urTierT-
moTxovnaTa gaqviTva ar xdeba avtomaturad, igi saWiroebs mxareTa Sesabamis 
qmedebas.638

literaturaSi urTierTmoTxovnaTa gaqviTvasac valdebulebis Sesrulebis 
surogatad ganixilaven.639 mis umTavres funqcias warmoadgens xelSekrule-
biT nakisri valdebulebebis Sewyveta. urTierTmoTxovnaTa gaqviTva ar Sei-
Zleba ganxilul iqnes rogorc ubralod Sesrulebis gamartivebis saSualeba. 
metic, aRniSnuli meqanizmi mxareebs aseve saSualebas aZlevs, erTi moTxovna 
meoris sanacvlod yovelgvari sasarCelo warmoebis wamowyebis, sasamarTlo 
gadawyvetilebis miRebisa Tu saaRsruleblo warmoebis, ganaxorcielon da 
sasurveli Sedegi miiRon.640

638 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samo-
qalaqo kodeqsis komentari, wigni mesame, 2001, 442-e muxli, gv. 545; germanul samarTalSi 
Sead., Kötz, Vertragsrecht, 2009, 355, 356; Musielak, Grundkurs BGB, 12 Auflage, 2011, 93; Medicus/Lo-
renz, Schuldrecht I, Allgemeiner Teil, 19 Auflage, 2010, 134.
639 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samo-
qalaqo kodeqsis komentari, wigni mesame, 2001, 442-e muxli, gv. 545; germanul samarTalSi 
Sead., Kötz, Vertragsrecht, 2009, 355, 356; Musielak, Grundkurs BGB, 12 Auflage, 2011, 93; Medicus/Lo-
renz, Schuldrecht I, Allgemeiner Teil, 19 Auflage, 2010, 134.
640 germanul samarTalSi Sead., Medicus/Lorenz, Schuldrecht I, Allgemeiner Teil, 19 Auflage, 2010, 134.
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b. urTierTmoTxovnaTa gaqviTvis winapirobebi
sxva samarTlebrivi meqnizmebis msgavsad, urTierTmoTxovnaTa gaqviTva-

sac gaaCnia gamoyenebis winapirobebi:
 
b.a. sapasuxo moTxovnebis arseboba (urTierTmoTxovnebi)641

442-e muxlis Tanaxmad, „or pirs Soris“ unda arsebobdes moTxovnebi. Sesa-
bamisad, orive mxare erTdroulad unda warmoadgendes rogorc kreditors, 
aseve movales. aucilebelia, rom moTxovnebis Sesrulebis vadebi damdgari 
iyos. valdebulebaTa gaqviTva SesaZlebelia mxareTa Soris maSinac moxdes, 
rodesac erT-erTi moTxovnis Sesrulebis vada jer ar damdgara, magram 
moTxovnis uflebis mqone mxars gaqviTvas uWers (442 II).

magaliTi:
zemoT ganxilul SemTxvevaSi palandtis komentaris Rirebulebac rom 100 

lari yofiliyo da lukas sesxis dabrunebis valdebuleba gansazRvruli 2012 
wlis 1 oqtombers rom hqonoda, xolo ratis palandtis komentaris safa-
suris gadaxdis valdebuleba - 2012 wlis 1 dekembers da Tu luka 2012 wlis 
1 oqtombers ver SeZlebda sesxis dabrunebas, mas SeeZleboda, rom ratisTvis 
SeeTavazebina misi valis gaqviTva wignis safasuris gadaxdaSi. Sesabamisad, 
ratis Tanxmobis SemTxvevaSi, mxareebs Soris moTxovnebi gaiqviTeba, miuxeda-
vad imisa, rom 2012 wlis 1 oqtombrisTvis orive moTxovnis vada ar damdgara.

b.b. msgavsi moTxovnebis arseboba642

germaniis samoqalaqo kodeqsis 387-e muxlis mixedviT, moTxovnaTa gaqviT-
visTvis aucilebelia, rom moTxovnebi iyos msgavsi. saqarTvelos samoqalaqo 
kodeqsis 442-e muxli pirdapir ar uTiTebs moTxovnaTa msgavsebaze. lit-
eraturaSi gamoTqmuli mosazrebis Tanaxmad, aRniSnuli piroba urTierT-
moTxovnaTa gaqviTviT valdebulebis Sewyvetis winapirobebs ganekuTvneba 
qarTul samarTalSic. msgavsi midgoma SeiZleba sadavod iqnes miCneuli kan-
onis teqstSi pirdapiri daTqmis ararsebobis gamo. sakiTxavia, Tu ramdenad 
SeiZleba aramsgavsi moTxovnebis gaqviTva?

magaliTi:
Tu ratis eqneboda 100 laris Rirebulebis wignis lukasTvis gadace-

mis valdebuleba da lukas ki 100 laris sesxis dabrunebis moTxovna ratis 

641 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqa-
laqo kodeqsis komentari, wigni mesame, 442-e muxli, gv. 546; germanul samarTalSi Sead., 
Kötz, Vertragsrecht, 2009, 355, 356, 357; Musielak, Grundkurs BGB, 12 Auflage, 2011, 94; Medicus/Lorenz, 
Schuldrecht I, Allgemeiner Teil, 19 Auflage, 2010, 134, 135.
642 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqa-
laqo kodeqsis komentari, wigni mesame, 442-e muxli, gv. 546; germanul samarTalSi Sead., 
Kötz, Vertragsrecht, 2009, 355, 356, 357; Musielak, Grundkurs BGB, 12 Auflage, 2011, 94; Medicus/Lorenz, 
Schuldrecht I, Allgemeiner Teil, 19 Auflage, 2010, 134, 135.
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mimarT, aseT SemTxvevaSi, ramdenad SeiZleba moxdes 100 laris Rirebulebis 
wignis 100 lari sesxis sanacvlod gaqviTva? ra udgas win mxareTa Soris ms-
gavs SeTanxmebas?

b.g. gaqviTvis moTxovnaTa ganxorcielebadoba da misi namdviloba643

gaqviTvadi moTxovnebi unda iyos ganxorcielebadi, rom moxdes maTi 
gaqviTviT Sesabamisi valdebulebebis Sewyveta. aRniSnuli imas niSnavs, rom 
moTxovnis ganxorcielebas xels ar unda uSlides raime saxis samarTlebrivi 
winapiroba.644 magaliTad, moTxovna unda arsebobdes, igi ar unda iyos dak-
mayofilebuli an xandazmuli. aseve, ar unda arsebobdes moTxovnis winaaRm-
deg iseTi Sesageblis wardgenis SesaZlebloba, romelic mis ganxorcielebas 
Seaferxebs.

b.d. moTxovnaTa gaqviTvis amkrZalavi pirobebis ararseboba
447-e muxli CamoTvlis im pirobebs, romelTa arsebobis SemTxvevaSic 

moTxovnaTa gaqviTva dauSvebelia:
(1) Tu moTxovnaTa gaqviTva xelSekrulebiT winaswar iyo mxareTa SeTanxme-

biT gamoricxuli;
xelSekrulebis dadebis Tavisuflebis principidan gamomdinare, mxareebs 

ufleba aqvT xelSekrulebiT daaweson moTxovnebis gaqviTvasTan dakavSire-
buli SezRudvebi. 

(2) Tu valdebulebis saganze ar SeiZleba gadaxdevinebis miqceva, an valdeb-
ulebis sagans Seadgens sarCo;

saaRsrulebo warmoebaTa Sesaxeb saqarTvelos kanonis645 45-e muxliT 
gansazRvrulia qoneba, romlidanac ar SeiZleba gadaxdevineba:

a) piradi moxmarebis an saojaxo nivTebi, romlebic aucilebelia mov-
alisTvis Tavisi profesiuli saqmianobis, cxovrebisa da saojaxo meurneo-
bisaTvis;

b) movalis, misi ojaxisa da masTan erTad mcxovrebi pirebisaTvis oTxi 
kviris sakvebi, sawvavi da sanaTi saSualebebi, an, Tu drois am monakveTisaT-
vis amgvari maragi ar arsebobs da maTi SeZena sxva gziT ar aris SesaZlebeli, 
maSin maT SesaZenad saWiro Tanxa;

g) wvrilfexa saqoneli SezRuduli raodenobiT, aseve erTi mewveli Zroxa 

643 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samo-
qalaqo kodeqsis komentari, wigni mesame, 2001, 442-e muxli, gv. 548; germanul samarTalSi 
Sead., Kötz, Vertragsrecht, 2009, 355, 356-357; Musielak, Grundkurs BGB, 12 Auflage, 2011, 94; Medicus/
Lorenz, Schuldrecht I, Allgemeiner Teil, 19 Auflage, 2010, 134, 135.
644 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samo-
qalaqo kodeqsis komentari, wigni mesame, 2001, 442-e muxli, gv. 548; germanul samarTalSi 
Sead., Kötz, Vertragsrecht, 2009, 355, 356, 357; Musielak, Grundkurs BGB, 12 Auflage, 2011, 94; Medicus/
Lorenz, Schuldrecht I, Allgemeiner Teil, 19 Auflage, 2010, 134, 135.
645 saqarTvelos sakanonmdeblo macne, № 1908-I, 1999 wlis 16 aprili.
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an movalis arCevaniT _ ori Rori, cxvari an Txa, Tu isini aucilebelia mova-
lis, misi ojaxis an masTan erTad mcxovrebi pirebis gamosakvebad; aseve sami 
Tvis samyofi pirutyvis sakvebisa da namjis maragi, an, Tu amgvari maragi ar 
arsebobs da maTi SeZena am droisaTvis sxva gziT ar aris uzrunvelyofili, 
maT SesaZenad saWiro fuladi Tanxa;

d) pirebisaTvis, romlebic soflis meurneobas misdeven, sameurneo war-
moebisaTvis saWiro xelsawyo-iaraRebi, pirutyvi, sasuqi da soflis meur-
neobis produqcia, ramdenadac isini saWiroa movalis, misi ojaxisa da daqi-
ravebuli muSebis Sesanaxad, an momavali mosavlis aRebamde igive, anda msgavsi 
produqcia meurneobis Semdgomi warmarTvisaTvis;

e) pirebisaTvis, romlebic Semosavals iReben fizikuri Tu gonebrivi 
SromiT an sxva saqmianobiT, aseTi saqmianobisaTvis saWiro nivTebi.

v) saxelmwifos mier gacemuli miznobrivi daxmareba;
z) im socialurad daucveli ojaxebis monacemTa erTian bazaSi registri-

rebuli ojaxis wevris qoneba, garda moTxovnis uzrunvelyofis saSualebad 
gamoyenebuli qonebisa, romlis socialur-ekonomikuri maCvenebelic saqa-
rTvelos mTavrobis mier dadgenil zRvarze naklebia.

sarCo (alimenti) aseve ver gaxdeba gadaxdevinebis miqcevis obieqti.646

(3) Tu valdebuleba iTvaliswinebs im zianis anazRaurebas, romelic 
gamowveulia janmrTelobisaTvis vnebis miyenebiT an sikvdiliT;

umTavresad igulisxmeba deliqturi valdebulebebi.647 magaliTad, janmr-
TelobisTvis zianis miyenebis Sedegad warmoSobili mkurnalobis xarjebis 
anazRaureba unda moxdes realurad. dauSvebelia maTi gaqviTva sxva moTxov-
naSi. daTqmis erT-erTi mizania, Tavidan aicilos kreditoris piradi anga-
riSsworeba movaleze. magaliTad, kreditorma icis, rom movale gadaxdisu-
unaroa, mas fizikurad gauswordeba da janmrTelobisTvis miyenebuli zianis 
anazRaurebis moTxovnaSi movales gauqviTavs Tavis moTxovnas. aRniSnuli ti-
pis moTxovnaTa gaqviTva dauSvebelia, SeiZleba iTqvas, rom igi moralisa da 
zneobis wesebs ewinaaRmdegeba.648

(4) kanoniT SeiZleba gaTvaliswinebul iqnes aseve sxva SemTxvevebi, rodesac 
urTierTmoTxovnaTa gaqviTva, imperatiuli xasiaTis danawesebidan gamomdin-
are SeiZleba dauSvebeli iyos.

b.e. damdgari unda iyos gasaqviT moTxovnaTa vada an arsebobdes mxaris Tanx-

646 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqa-
laqo kodeqsis komentari, wigni mesame, 2001, 447-e muxli, gv. 557.
647 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samo-
qalaqo kodeqsis komentari, wigni mesame, 2001, 447-e muxli, gv. 557; germanul samarTalSi 
Sead., Kötz, Vertragsrecht, 2009, 355, 356-357; Musielak, Grundkurs BGB, 12 Auflage, 2011, 94; Medicus/
Lorenz, Schuldrecht I, Allgemeiner Teil, 19 Auflage, 2010, 134, 135.
648 germanul samarTalSi Sead., Kötz, Vertragsrecht, 2009, 361; Musielak, Grundkurs BGB, 12 Auflage, 
2011, 96; Medicus/Lorenz, Schuldrecht I, Allgemeiner Teil, 19 Auflage, 2010, 139.



347

saxelSekrulebo  samarTali

moba, romlis moTxovnis vadac ar damdgara (442). moTxovnis xandazmuloba aseve 
ar gamoricxavs valdebulebaTa gaqviTvas, Tu moTxovna im droisTvis ar iyo 
xandazmuli, roca misi gaqviTva jer kidev SeiZleboda (443). anu es iseTi SemTx-
vevaa, rodesac zemoT ganxilul situaciaSi lukas unda daebrunebina rat-
isTvis 100 lari sesxi, xolo ratis unda gadaeca lukasTvis 100 lari wignis 
safasuri. imis gamo, rom lukam gauSva wignis safasuris moTxovnis xandazmu-
lobis vada, ratim uari uTxra lukas aRniSnuli moTxovnis sesxis gadaxdis 
moTxovnaSi gaqviTvaze. aseTi uari ki ar daiSveba, Tuki xandazmulobis dad-
gomamde moTxovnaTa gaqviTva SesaZlebeli iyo mxareTa Soris.

4. valdebulebis Sewyveta valis patiebiT

saxelSekrulebo urTierTobebi SesaZloa imgvarad ganviTardes, rom 
kreditorma gamoiCinos keTili neba da aRar moisurvos movalisagan Ses-
asrulebeli valdebulebis miReba, e.i. „vali“ apatios. Tuki valis patieba 
dadgenili pirobebis Sesabamisad ganxorcielda, man SeiZleba valdebulebis 
Sewyveta gamoiwvios. 

amasTan, amayma da Tavmomwone movalem SeiZleba iukadrisos valis patieba 
da winaaRmdegoba gauwios samarTlebrivi Sedegis _ valis patiebiT valdeb-
ulebis Sewyvetis _ dadgomas.

448-e muxlis Tanaxmad, valis patieba, mxareTa SeTanxmebiT, iwvevs valde-
bulebis Sewyvetas. Sesabamisad, valis patieba warmoadgens (formaTavisufal) 
SeTanxmebas (xelSekrulebas) movalesa da kreditors Soris, romlis sagania 
valdebulebis Sewyveta.649 Sesabamisad, mxolod kreditoris nebaze ar aris 
damokidebuli valis patiebis gziT saxelSekrulebo valdebulebiTi urTier-
Tobis Sewyveta, movalemac unda gamoavlinos Tavisi neba. am saxis SeTanxmebas 
moTxovnaTa gankargvis xelSekrulebasac ki uwodeben.650

magaliTi:
Temukam lukas asesxa 200 lari. lukas finansuri problemebi Seeqmna da 

ver moaxerxa TemukasTvis Tanxis dabruneba. Temukam lukas uTxra, rom igi 
patiobda mas vals. lukam iukadrisa Temukas sityvebi da upasuxa, rom mis va-
lebs TviTonve gaistumrebda da ar sWirdeboda aravis sibraluli da patieba. 
am saubris Semdeg lukam gaaanaliza momxdari ambavi da mimarTa Temukas Sem-
degi Sinaarsis weriliT: „Temuka, did madlobas mogaxseneb valis patiebi-

649 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samo-
qalaqo kodeqsis komentari, wigni mesame, 2001, 448-e muxli, gv. 560; germanul samarTalSi 
Sead., Kötz, Vertragsrecht, 2009, 364; Musielak, Grundkurs BGB, 12 Auflage, 2011, 98; Medicus/Lorenz, 
Schuldrecht I, Allgemeiner Teil, 19 Auflage, 2010, 141.
650 germanul samarTalSi Sead., Kötz, Vertragsrecht, 2009, 364; Musielak, Grundkurs BGB, 12 Auflage, 
2011, 98; Medicus/Lorenz, Schuldrecht I, Allgemeiner Teil, 19 Auflage, 2010, 141.
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sTvis, madloba, rom Cvens Soris arsebuli sesxis urTierToba Seni amgvari 
megobruli da keTilganwyobili „JestiT“ Sewyvite.“

ra samarTlebrivi Sedegi mohyveba lukas aRniSnul werils?
Sewyda Tu ara lukas valdebuleba, gadaexada 200 lari, Temukas mxridan 

valis სpatiebiT? 
Tu valis patiebiT valdebulebis Sewyveta ar momxdara, maSin ra formiT 

unda moxdes valis patieba, romelsac Sesabamisi samarTlebrivi Sedegi mos-
devs?

mxareebs Soris valis patiebis gziT valdebulebis Sewyvetis formis erT-
erTi varianti SeiZleba iyos Semdegnairi:

valis patiebis Sesaxeb SeTanxmeba

Tbilisi, saqarTvelo, XX aprili, 2011w.

erTi mxriv, Sps XXXX XXXXX, saidentifikacio nomeri: XXXXXX SemdgomSi 
„gamsesxebeli“, 

da 

meore mxriv, s/s XXXX XXXXX, saidentifikacio nomeri: XXXXXX SemdgomSi 
„msesxebeli“,

SemdgomSi „gamsesxebeli“ da „msesxebeli“ moxseniebuli rogorc „mxaree-
bi“, vdebT aRniSnul xelSekrulebas Semdegze, rom:

Cvens Soris arsebuli sesxis xelSekrulebiT gaTvaliswinebuli sesxis 
Tanxa daricxuli procentis CaTvliT Seadgens 2500 lars. 

1. winamdebare SeTanxmebis punqtß1-Si miTiTebuli Tanxis nawili 1000 
laris odenobiT msesxebelma gamsesxebels gadasca, rac gamsesxebelma miiRo. 

2. sesxis Tanxidan darCenil 1500 larTan dakavSirebiT gamsesxebeli wi-
namdebare SeTanxmebis safuZvelze acxadebs, rom igi patiobs msesxebels 
darCenili 1500 laris gadaxdas da uars acxadebs darCenili Tanxis Taobaze 
misTvis kanonmdeblobiT miniWebuli moTxovnis uflebaze. 

3. msesxebeli, Tavis mxriv, winamdebare SeTanxmebis safuZvelze, Tanxmobas 
acxadebs Sesabamisi valis patiebis Taobaze. 

4. mxareebi winamdebare SeTanxmebaze ormxrivi xelmoweris gziT adas-
tureben, rom sesxis xelSekrulebiT nakisri valdebulebebi Sesrulebulia 
da mxareebs ar gaaCniaT erTmaneTis mimarT aranairi pretenzia.
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Sps XXXX-is saxeliT
_______________________
[saxeli, gvari]

s/s XXXX-is saxeliT
_______________________
[saxeli, gvari]

magaliTi:
sandrosa da ratis Soris gaformda ganvadebiT avejis _ ori tyavis sa-

varZlis _ nasyidobis xelSekruleba. mxareebi SeTanxmdnen, rom avejis sa-
fasuris, 5500 laris, gadaxda moxdeboda xelSekrulebis dadebidan 6 Tvis 
ganmavlobaSi Semdegi grafikiT _ pirveli 5 Tve 1000-1000 laris gadaxdisa da 
me-6 Tves 500 laris gadaxdis gziT. sandrom, xelSekrulebis dadebisTanave, 
ratis gadasca erTi savarZeli, xolo meore savarZelTan dakavSirebiT mxa-
reebi SeTanxmdnen, rom sandro ratis saxlSi miutanda da gadascemda avejs 
ratis mier me-6 Tves 500 laris gadaxdisTanave. ratim jerovnad Seasrula 
masze dakisrebuli pirveli 4 Tvis ganmavlobaSi 1000-1000 laris gadaxdis 
valdebuleba. rodesac ratim me-5 Tves gadasaxdeli 1000 laric gadauxada 
sandros, sandrom ratis uTxra, rom mas SeeZlo sandrosTvis aRar mieca dar-
Cenili 500 lari. aRniSnuli valis patiebis Taobaze mxareebma werilobiT 
gaaformes SeTanxmeba, riTac Sewyda Sesabamisi valdebuleba.

aRniSnuli valis patiebis SeTanxmebis safuZvelze Sewyda Tu ara sandros 
valdebuleba meore savarZlis ratisTvis gadacemis Taobaze?

SeuZlia Tu ara ratim sandrosgan moiTxovos meore savarZlis misTvis 
gadacema?

rogor unda gadawydes aRniSnuli sakiTxi saqarTvelos 451-e muxlis 
mixedviT?

5. valdebulebis Sewyveta, roca movale da kreditori erTi da igive piri 
aRmoCndeba (konfuzia) 

im SemTxvevaSi, Tu movale da kreditori erTi da igive piri aRmoCndeba, 
maSin valdebulebiTi urTierToba wydeba (konfuzia).

magaliTi:
deida elene, romelsac ar hyavs sakuTari ojaxi, Tavis disSvil _ elisa-

beds asesxebs 10000 lars. nasesxebi Tanxis dabrunebis vadis dadgomamde ram-
denime kviriT adre deida elene gardaicvleba. deidis erTaderT, rogorc 
kanonier, aseve anderZiT memkvidres warmoadgens Tavad disSvili elisabedi. 
Sesabamisad, gamodis, rom deidis gardacvalebisa da samkvidros gaxsnis mo-
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mentidan elisabedze gadadis 10000 laris dabrunebis moTxovnis uflebac. 
aRniSnul SemTxvevaSi ki, elisabedis xelSi eqceva, erTi mxriv, rogorc sesxis 
gadaxdis valdebuleba, aseve sesxis gadaxdis Taobaze moTxovnis uflebac. 
aseT SemTxvevaSi ki, 452-e muxlis Tanaxmad, valdebuleba SeiZleba CaiTvalos 
Sewyvetilad. 

6. valdebulebis Sewyveta movalis gardacvalebis gamo

saerTo wesis mixedviT, movalis gardacvalebis SemTxvevaSi mis mier na-
kisri valdebulebebis Sesrulebaze misi memkvidreebi ageben pasuxs (1484). Tu 
valdebulebis Sesruleba SeuZlebelia uSualod movalis monawilebis gareSe, 
maSin movalis gardacvaleba iwvevs valdebulebis Sewyvetas (453 I).651

magaliTi:
cnobil mxatvars SeukveTes cnobili poetis portretis daxatva. im Sem-

TxvevaSi, Tu mxatvari naxatis dasrulebamde gardaicvleba, maSin mis niWier 
moqandake memkvidre Svils ar SeiZleba daekisros mamis sanacvlod naxatis 
dasrulebis valdebuleba (453).

rogor unda gadawyvetiliyo sakiTxi iseT SemTxvevaSi, memkvidre ara mo-
qandake, aramed aseve niWieri mxatvari rom yofiliyo?

rogor unda gadawyvetiliyo sakiTxi iseT SemTxvevaSi, memkvidre ara mo-
qandake, aramed aseve niWieri mxatvari rom yofiliyo, romelic mamas naxatze 
muSaobisas sul Tan axlda da exmareboda?

7. valdebulebis Sewyveta kreditoris gardacvalebis gamo

kreditoris gardacvalebasTan mimarTebiTac, saerTo wesis Tanaxmad, 
kreditoris gardacvaleba ar iwvevs valdebulebis Sewyvetas da misi moTxov-
nis uflebebi gadadis missave memkvidreebze (ssk-is 1328-e muxli). kreditoris 
gardacvalebam iseT SemTxvevaSi SeiZleba gamoiwvios valdebulebis Sewyveta, 
rodesac Sesruleba gaTvaliswinebuli iyo uSualod kreditorisaTvis (453 II). 

magaliTi:
pacientsa da saavadmyofos Soris gaformebuli erTwliani xelSekrule-

biT gaTvaliswinebuli mkurnalobis valdebuleba Sewydeba, Tu mkurnalobis 
me-6 Tves (erTwliani vadis gasvlamde) pacienti gardaicvleba.652

651 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqa-
laqo kodeqsis komentari, wigni mesame, 2001, 453-e muxli, gv. 564-565.
652 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqa-
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8. valdebulebis Sewyveta iuridiuli piris likvidaciis gamo

Tu xelSekrulebis mxares warmoadgens iuridiuli piri, misi likvidaciis 
registraciis momentidan piris, rogorc samarTlebrivi urTierTobis subi-
eqtis, valdebuleba wydeba likvidaciis safuZvelze (454). mewarme subieqtTa 
likvidaciis sakiTxebi mowesrigebulia mewarmeTa Sesaxeb saqarTvelos kanoniT 
(muxli me-14 da misi momdevno muxlebi)653, xolo arasamewarmeo iuridiul pir-
Ta likvidaciis sakiTxebs aregulirebs saqarTvelos samoqalaqo kodeqsi (38). 

mniSvnelovania likvidaciis registraciis momenti. likvidaciis procesis 
dawyeba da mimdinareoba ar warmoadgens valdebulebis Sewyvetis safuZvels. 
valdebuleba Sewyvetilad iTvleba mxolod iuridiuli piris likvidaciis 
saTanado wesiT registraciis momentidan.

9. valebulebis Sewyveta novaciiT

termini novacia (laTinurad: novare _ Secvla, ganaxleba) saqarTvelos 
samoqalaqo kodeqsSi gamoyenebuli iyo 428-e muxlis pirvelad redaqciaSi. 
novaciis qveS igulisxmeboda kreditoris mier valdebulebiT gaTvaliswineb-
ulis nacvlad sxva Sesrulebis miReba.654 

novaciis klasikuri gagebiT, mxareebi erT saxelSekrulebo urTierTobaSi 
anacvleben sxva Sinaarsis saxelSekrulebo urTierTobas:655

magaliTi:
rati sTxovs mariams ori dRiT, usasyidlod aTxovos Tavisi avtomanqana. 

mariami daTanxmdeba ratis da gadascems avtomanqanis sabuTebsa da gasaRebs 
(Txovebis xelSekruleba, 615). ramdenime saaTis Semdeg, rati mariams eubneba, 
rom mas aRniSnuli manqana daaxloebiT ori kviriT sWirdeba. mariami Tanxm-
deba sandros winadadebas im pirobiT, rom rati avtomanqaniT sargeblobisaT-
vis gadaixdis 400 evros. rati Tanxmdeba mariamis winadadebas. Sesabamisad, 
gamodis, rom mxareebi, Tavdapirveli, avtomanqanis Txovebis xelSekrulebiT 
gaTvaliswinebul saxelSekrulebo urTierTobas cvlian avtomanqanis ijaris 
xelSekrulebiT (581).

CanacvlebiT wydeba Tavdapirveli valdebulebiTi urTierToba da mis 
adgils axali valdebulebiTi urTierToba ikavebs.

laqo kodeqsis komentari, wigni mesame, 2001, 453-e muxli, gv.565.
653 ix. saqarTvelos kanoni mewarmeTa Sesaxeb, 28 oqtomberi, 1994 weli.
654 Sead., Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqa-
laqo kodeqsis komentari, wigni mesame, 2001, 428-e muxli, gv. 517.
655 germanul samarTalSi Sead., Palandt/Grünenberg, Bürgerliches Gesetzbuch, 70 Auflage, 2011, § 362, 
Rn. 3; Musielak, Grundkurs BGB, 12 Auflage, 2011, 103; Medicus/Lorenz, Schuldrecht I, Allgemeiner Teil, 
19 Auflage, 2010, 145.
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III. sasamarTlo praqtika

1. valdebulebis Sewyveta deponirebiT

faqtobrivi garemoebebi:656 
l. s-ma sarCeli aRZra sasamarTloSi T. m-is mimarT Tanxis dakisrebis Ses-

axeb Semdegi dasabuTebiT: 2000 wlis 7 marts masa da T. m-s Soris daido ses-
xisa da ipoTekis xelSekruleba, riTac l. s-ma T. m-s asesxa 1800 aSS dolari, 
sesxiT sargeblobis vada Seadgenda or wels, sesxi iyo uprocento. mopasuxem 
droulad ver Seasrula misi valdebuleba. 2004 wlis bolos ki, mosarCelem 
miiRo Setyobineba notariusisagan, rom 2004 wlis 6 dekembers T. m-isagan no-
tariusma miiRo Tanxa depozitze arsebuli valdebulebis deponirebis gziT 
Sewyvetis mizniT. mopasuxem ar miiRo deponirebuli Tanxa da notariusis 
mier 2007 wlis 10 dekembris sanotaro aqtiT deponirebuli Tanxa daubrunda 
T. m-s. 

mopasuxe T. m-ma sarCeli ar cno Semdegi dasabuTebiT: 2000 wlis 7 marts 
gaformebuli sesxisa da ipoTekis xelSekrulebiT gaTvaliswinebuli Tanxa 
unda daebrunebina 2002 wlis 7 marts. vinaidan l.s-i Tavad ayovnebda Tanx-
is miRebas, mopasuxis mier moxda aRniSnuli Tanxis deponireba, Sesabamisad, 
ZiriTadi valdebuleba Sesrulda 2004 wlis 6 dekembers. mosarCelem ar mi-
iRo deponirebuli Tanxa da notariusis mier 2007 wlis 10 dekembris sano-
taro aqtiT deponirebuli Tanxa daubrunda T. m-s, Sesabamisad, mosarCelis 
mtkiceba imis Taobaze, rom Sesrulebuli ar aris ZiriTadi sasesxo valdeb-
uleba 1800 aSS dolaris odenobiT, moklebulia rogorc samarTlebriv, aseve 
faqtobriv safuZvlebs. usafuZvloa mosarCelis moTxovna vadagadacilebis 
gamo ZiriTadi Tanxis 3%-is gadaxdis moTxovnasTan dakavSirebiTac.

T. m-ma, Tavis mxriv, sarCeli aRZra l. s-is mimarT da moiTxova zianis 
anazRaureba Semdegi safuZvlebiT: 2000 wlis 7 marts l. s-sa da T. m-s Soris 
gaformda sesxis xelSekruleba 2 wlis vadiT. sesxis uzrunvelsayofad ipo-
TekiT daitvirTa mis sakuTrebaSi arsebuli q. TbilisSi, a-is gamzir #120-
122-Si mdebare sacxovrebeli bina. mxareTa urTierTSeTanxmebiT, l. s-s 2 
wlis vadiT, droebiT mflobelobaSi gadaeca ipoTekiT datvirTuli uZravi 
qoneba. 2004 wlis 6 dekembers T. m-ma Seasrula 2000 wlis 7 martis sesxis 
xelSekrulebidan gamomdinare valdebuleba fuladi Tanxis deponirebiT. 
e.i 2004 wlis 6 dekembridan l. s-i ukanonod flobs TbilisSi, a-is gamzir 
#120-122-Si mdebare sacxovrebel binas, sargeblobaSi xels uSlis mas, riT-
ac ayenebs materialur zians. materialuri ziani gamoixateba yovelTviurad 
qiris _ 100 aSS dolaris ekvivalenti laris miuReblobiT. aRniSnuli farTis 
qiravnobis sabazro Rirebuleba 100 dolaria, da rom ara mopasuxis mxridan 

656 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 2 Tebervlis 
as-1751-1732-2011 gadawyvetileba.
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amgvari ukanono qmedeba, mosarCele gaaqiravebda farTs da miiRebda Sesabamis 
sargebels.

mopasuxe l. s-ma sarCeli ar cno Semdegi dasabuTebiT: 2004 wlis 6 de-
kembers marTlac Seitana T. m-ma notariusis sadepozito angariSze is Tanxa, 
romelic gankuTvnili iyo l. s-isaTvis, magram es araa deponireba. notari-
usis werilSi saubaria imis Taobaze, rom Tanxa l. s-s gadaecemoda mxolod im 
SemTxvevaSi, Tuki igi T. m-s daubrunebda ipoTekiT datvirTul uZrav qonebas, 
ramdenadac deponirebuli qonebis kreditorisaTvis gadacema ganpirobebul 
iqna sapasuxo moqmedebis Sesrulebis valdebulebiT, amdenad, mocemul SemTx-
vevaSi ar arsebobs deponireba, xolo im SemTxvevaSi ki, Tu gaTvaliswinebuli 
iqneba, rom valdebulebis Sewyveta ar arsebobda, cxadia, arc sacxovrebeli 
binis dabrunebis valdebuleba ar iarsebebs.

saqmis proceduruli istoria
Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2009 wlis 

17 noembris gadawyvetilebiT, l. s-is sarCeli dakmayofilda nawilobriv; mo-
pasuxe T. m-s l. s-is sasargeblod daekisra 1188 aSS dolaris ekvivalenti 
laris gadaxda.

T. m-is sarCeli dakmayofilda, mopasuxe l. s-s T. m-is sasargeblod dae-
kisra 3600 aSS dolaris ekvivalenti laris gadaxda.

saqalaqo sasamarTlos dasaxelebuli gadawyvetileba saapelacio wesiT 
gaasaCivra l.s-ma, moiTxova misi nawilobriv gauqmeba da aRniSnul nawilSi 
axali gadawyvetilebis miRebiT l. s-is sarCelis dakmayofileba da T. m-is 
sarCelis dakmayofilebaze uaris Tqma.

aRniSnuli saqme ganxilul iqna zemdgomi instanciebis sasamarTloebis 
mier, dabolos, Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa pala-
tis 2011 wlis 29 seqtembris ganCinebiT l. s-is saapelacio saCivari ar dak-
mayofilda.

sakasacio sasamarTlom saqme dauSveblad cno.

saxelSekrulebo-samarTlebrivi sakiTxebi 
moxda Tu ara mxareTa Soris sesxisa da ipoTekis xelSekrulebiT gaT-

valiswinebuli valdebulebis deponirebis gziT Sesruleba da Sesabamisad 
Sewyveta?

sasamarTlos daskvniTi gadawyvetileba
saapelacio sasamarTlo daeTanxma pirveli instanciis sasamarTlos msj-

elobas imasTan dakavSirebiT, rom vinaidan T. m-is mier 2000 wlis 7 mar-
tis sasesxo-saipoTeko xelSekrulebidan gamomdinare ZiriTadi valdebuleba 
(1800 aSS dolaris odenobiT Tanxis dabruneba) Sesrulebul iqna deponire-
biT, Sesabamisad, 434-e muxlis safuZvelze, Sewyvetil iqna mxareTa Soris 
arsebuli valdebulebiT-samarTlebrivi urTierToba. 



354

giorgi svanaZe

dasabuTeba
rac Seexeba apelantis miTiTebas imis Taobaze, rom T. m-is mier notari-

usis sadepozito angariSze Tanxis ganTavseba da l. s-isaTvis misi miRebis 
SeTavazeba ar unda CaTvliliyo deponirebad, vinaidan mocemul SemTxvevaSi, 
notariusis mxridan moxda Tanxis miRebis ganpirobeba [pirobadebuli Sinaar-
sis gansazRvra], saapelacio sasamarTlom ar gaiziara, iqidan gamomdinare, 
rom Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2006 wlis 
12 dekembris gadawyvetilebaSi (rac ucvlelad iqna datovebuli rogorc saa-
pelacio, aseve saqarTvelos uzenaesi sasamarTlos mier) sasamarTlom dad-
genil faqtobriv garemoebad miiCnia, rom T. m-ma 2004 wlis 6 dekembers 2000 
wlis 7 martis sesxis xelSekrulebidan gamomdinare valdebuleba Seasrula 
deponirebiT.

amasTan, vinaidan ZiriTadi valdebuleba movalis mier Sesrulda, Sesa-
bamisad, gauqmebul iqna l. s-sa da T. m-s Soris 2000 wlis 7 martis sesxis 
xelSekrulebiT T. m-is sakuTrebaSi arsebul sacxovrebel binaze registri-
rebuli ipoTeka da gamoTxovil iqna l. s-is ukanono mflobelobidan T. m-is 
sakuTrebaSi arsebuli sacxovrebeli bina.

saapelacio sasamarTlom saqarTvelos samoqalaqo saproceso kodeqsis 
106 b muxlze miTiTebiT dadgenilad miiCnia, rom T. m-is mier valdebulebis 
Sesruleba moxda deponirebiT, rac, Tavis mxriv, 434-e muxlis safuZvelze, 
mxareTa Soris valdebulebis Sewyvetis samarTlebrivi safuZvels warmoad-
genda.

palatam ganmarta, rom saqmeSi wardgenili notariusis mier 2007 wlis 
10 dekembers Sedgenili kreditorisaTvis fulis gadacemis SeuZleblobisa 
da movalisaTvis fulis dabrunebis Sesaxeb mowmobis me-7 punqtSi miTiTe-
bulia, rom 2007 wlis 10 dekembers movalis TxovniT mas gadaeca depozi-
tze ganTavsebuli Tanxa 440 II muxlisa da 441-e muxlis safuZvelze, romlis 
Tanaxmad, Sesrulebis sagnis Senaxvis vada Seadgens sam wels, amave kodeqsis 
440 I muxlis mixedviT, movales ufleba aqvs Senaxuli sagani kreditoris 
mier mis miRebamde ukanve gamoiTxovos, Tu man Tavidanve uari ar Tqva ukan 
dabrunebaze. Tu movale ukan iTxovs sagans, maSin iTvleba, rom Senaxva ar 
Semdgara. amave muxlis me-2 nawilis Tanaxmad, movales SeuZlia Cabarebuli 
sagani ukan daibrunos, Tu kreditori uars ambobs masze an Tu gavida 441-e 
muxliT gansazRvruli vada. aRniSnuli safuZvlebiT, movalis mier Senaxuli 
sagnis ukan dabrunebisas ki dasaxelebuli norma ar miuTiTebs imis Taobaze, 
rom Senaxva ar Semdgara. 

mocemul SemTxvevaSi, palatam aRniSna, rom movalis mier depozitze gan-
Tavsebuli Tanxis ukan dabruneba moxda swored 440 II muxlisa da 441-e mux-
lebis safuZvelze da ara _ amave kodeqsis 440 I muxlis safuZvelze.
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kiTxvebi:
 � eTanxmebiT sasamarTlos gadawyvetilebas?
 � ramdenad iyo Sesrulebuli saqarTvelos kanonmdeblobiT gaTval-

iswinebuli deponirebiT valdebulebaTa SewyvetisaTvis dadgenili 
winapirobebi, rodesac notariusis mier gagzavnil SetyobinebaSi 
Tanxis deponirebis Sesaxeb Cawerili iyo „pirobadebuli“ Sinaarsis 
mqone winadadeba: „Tanxa l. s-s gadaecema mxolod im SemTxvevaSi, Tuki 
igi T. m-s daubrunebs ipoTekiT datvirTul uZrav qonebas“? 

 � movalis mier deponirebuli Tanxis ukan gamoTxova xom ar niSnavs 
imas, rom 440 I muxlis Tanaxmad, valdebulebis Sewyveta deponirebis 
gziT ar momxdara?

2. valdebulebis Sewyveta urTierTmoTxovnaTa gaqviTviT

faqtobrivi garemoebebi657 
saqarTvelos uzenaesma sasamarTlom 2009 wlis 22 oqtombris gadawyvetile-

baSi imsjela urTierTmoTxovnaTa gaqviTvis sakiTxze. aRniSnul saqmeSi kasa-
tori, dmanisis municipalitetis gamgeoba (mosarCele), iTxovda Sps „saqgazm-
Senserviss“ (mopasuxe) mis sasargeblod dahkisreboda 53496 laris gadaxda, 
rasac asabuTebda imiT, rom Sps „saqgazmSenservisma“ droulad ar Seasrula 
xelSekrulebiT masze nakisri valdebuleba, risTvisac daekisra pirgasamtex-
lo saerTo Tanxis 0,1 % yovel vadagadacilebul dReze, rac Seadgens dReSi 
480 lars. 

mosarCelis mtkicebiT, mopasuxem valdebulebis Sesruleba gadaacila 180 
dRiT da Sesabamisad, pirgasamtexlo Seadgenda 86400 lars (480X180), aseve 
Sesrulebuli samuSaoebis aqtSi asaxuli zedmeti Tanxa 23900 lari da Sps-
sTvis gadacemuli milebis safasuri 34100 lari, ramac saboloo jamSi, Sead-
gina 144400 lari.

Tavis mxriv, mosarCele aRiarebda, rom Sps „saqgazmSenisaTvis“ mier Ses-
rulebuli samuSaoebis asanazRaureblad gadasaxdeli iyo 90904 lari. aqedan 
gamomdinare, dmanisis gamgeoba iTxovda Sps „saqgazmSenservisisagan“ 53496 
laris gadaxdas (144400-90904).

saqmis proceduruli istoria
pirveli instanciis sasamarTlom nawilobriv daakmayofila dmanisis gam-

geobis sarCeli da mis sasargeblod Sps „saqgazmSenserviss“ daakisra 34100 
laris (milebis safasuris) gadaxda.

aRniSnuli gadawyvetileba saapelacio wesiT gaasaCivra orive mxarem. saa-

657 saqarTvelos uzenaesi sasamarlos samoqalaqo saqmeTa palatis 2009 wlis 22 oqtombris 
as-286-608-09 gadawyvetileba.
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pelacio sasamarTlom daakmayofila Sps „saqgazmSenservisis“ saapelacio saCi-
vari. Sesabamisad Sps „saqgazmSenserviss“ aRar daekisra 34100 laris gadaxda 
dmanisis gamgeobis sasargeblod.

saapelacio sasamarTlos gadawyvetilebaze sakasacio saCivari Seitana dma-
nisis municipalitetis gamgeobam da moiTxova gasaCivrebuli gadawyvetilebis 
gauqmeba da axali gadawyvetilebiT sarCelis dakmayofileba.

sakasacio saCivari ar dakmayofilda.

saxelSekrulebo-samarTlebrivi sakiTxebi 
SesaZlebelia Tu ara mxareTa Soris urTierTmoTxovnaTa gaqviTva?

sasamarTlos daskvniTi gadawyvetileba
uzenaesma sasamarTlom ZalaSi datova saapelacio sasamarTlos 

gadawyvetileba da ar daakmayofila sakasacio saCivari.
sakasacio palata Tvlis, rom 34117 laris odenobis milebis Rirebulebis 

moTxovnis Sesrulebis vada jer ar damdgara, radgan am moTxovnis Sesrule-
bas mxareebi ukavSirebdnen saboloo angariSsworebas, rac jer ar ganxor-
cielebula.

sakasacio palata miiCnevs, rom saapelacio sasamarTlom sworad ganmarta 
442 I muxli, kerZod, aRniSnuli muxlis pirveli nawilis Tanaxmad, or pirs 
Soris arsebuli urTierTmoTxovna SeiZleba gaqviTviT Sewydes, Tu damdgaria 
am moTxovnaTa Sesrulebis vada. 

dasabuTeba
saapelacio sasamarTlom dadgenilad miiCnia, rom Sps „saqgazmSenser-

viss“ gazifikaciis samSeneblo-saremonto samuSaoebis warmoebisaTvis, sofel 
ganTiadis Temis sakrebulos mier, 2005 wlis 20 dekembers, miReba-Cabarebis 
aqtis safuZvelze gadaeca milebi mTliani RirebulebiT 34117 lari.

saapelacio sasamarTlom, aseve dadgenilad miiCnia, rom Sps „saqgazmSen-
serviss“ aRniSnuli milebi gadaeca Sesabamisi anazRaurebiT im pirobiT, rom 
miTiTebuli Tanxa mxareTa Soris saboloo angariSsworebisas unda gamokle-
boda dmanisis raionis gamgeobis mier Sps „saqgazmSenservisisaTvis“ Sesrule-
buli samuSaoebis Rirebulebas. am SeTanxmebas mxareebi sadavod ar xdian. 

saapelacio sasamarTlom aseve dadgenilad miiCnia, rom xelSekrulebis 
monawileTa Soris saboloo angariSsworeba ar ganxorcielebula da mosarCe-
lis ganmartebiT, mas Sesrulebuli samuSaoebisTvis mopasuxisTvis gadasax-
deli aqvs 90904 lari.

amdenad, gansaxilveli normis, 442-e muxlis Tanaxmad, urTierTmoTxovna-
Ta gaqviTvisas unda arsebobdes ori aucilebeli winapiroba: orive piri erT-
maneTisaTvis erTdroulad kreditoric unda iyos da movalec, e. i. orives 
erTmaneTis mimarT unda ekisrebodes valdebulebis Sesruleba da aseve dam-
dgari unda iyos am moTxovnaTa Sesrulebis vada. aRniSnuli normis Tanaxmad, 
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es ori winapiroba unda arsebobdes erTdroulad imisaTvis, rom ganxorciel-
des urTierTmoTxovnaTa gaqviTva.

am wesidan gamonaklis warmoadgens amave muxlis me-2 nawili, romlis 
Tanaxmad, valdebulebaTa gaqviTva SesaZlebelia maSinac, roca erT-erTi 
moTxovnis Sesrulebis vada jer ar damdgara, magram am moTxovnis uflebis 
mqone mxars uWers gaqviTvas. valdebulebis gaqviTva xorcieldeba meore mx-
arisaTvis SetyobinebiT.

sakasacio palata ganmartavs, rom konkretul davaze ar vrceldeba am 
ukanaskneli normis sagamonakliso danawesi (442 II), radgan mopasuxe mxars ar uW-
ers gaqviTvas, e. i. ar arsebobs misi neba Sesrulebis vadis dadgomamde urTierT-
moTxovnebis gaqviTvis Sesaxeb, rac aucilebeli pirobaa am normiT urTierTo-
biT mowesrigebisaTvis.

saapelacio sasamarTlom dadgenilad miiCnia, rom mosarCelis moTxov-
na mopasuxisaTvis, milebis Rirebulebis dakisrebis Sesaxeb, damokidebulia 
TviT mis mier mopasuxisaTvis Sesrulebuli samuSaos Rirebulebis darCe-
nili nawilis gadaxdaze. miTiTebuli Tanxa mxareTa Soris saboloo angariSs-
worebisas unda gamokleboda dmanisis raionis gamgeobis mier Sps „saqgazmSen-
servisisaTvis“ Sesrulebuli samuSaoebis Rirebulebis saxiT asanazRaurebel 
Tanxas, xolo saboloo angariSsworeba jer ar Semdgara.

sakasacio palata ganmartavs, rom aRniSnuli faqtobrivi garemoebebis 
sawinaaRmdegod kasatori ar ayenebs sakasacio pretenzias, rac miuTiTebs 
imaze, rom saapelacio sasamarTlos mier dadgenili faqtobrivi garemoebe-
bi savaldebuloa sakasacio sasamarTlosaTvis, xolo, rac Seexeba kasato-
ris mosazrebas imis Sesaxeb, rom mopasuxis SesagebliT dasturdeba milebis 
anazRaurebis valdebuleba, aRniSnuli ar niSnavs valdebulebis Sesrulebis 
drois dadgomas, kerZod, mopasuxis SesagebelSi aRniSnulia, rom milebis Rire-
bulebis Tanxa Setanili iqneba saboloo angariSsworebis aqtSi.

kiTxvebi:
 � eTanxmebiT sasamarTlos gadawyvetilebas?
 � miuxedavad imisa, rom gasaqviTi valdebulebis Sesrulebis vada ar iyo 

damdgari, mopasuxes mainc rom daeWira mxari moTxovnaTa gaqviTvisT-
vis, SesaZlebeli iqneboda 442 II muxlis mxareTa moTxovnaTa samarT-
lebrivi bunebidan gamomdinare valdebulebis Sewyveta?

 � mxareebi urTierTmoTxovnaTa gaqviTvaze rom SeTanxmebuliyvnen, ro-
gor moxdeboda 444-e muxlis Tanaxmad gasaqviTi moTxovnebis urT-
ierTgaqviTva? 
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3. valdebulebis Sewyveta SesrulebiT

faqtobrivi garemoebebi658 
2004 wlis 31 agvistos Tbilisis gldani-naZaladevis raionul sasamarT-

los sarCeliT mimarTa n. q-Svilma mopasuxeebis _ m., g. da S. a-iebis mimarT. 
mosarCelem moiTxova mopasuxeebisa da maTi Tanmxlebi pirebis gamosaxleba 
n. q-Svilis sakuTrebaSi arsebul, TbilisSi, ... me-15 korpusSi mdebare¹1-li 
binidan.

sarCelSi aRniSnulia, rom n. q-Svilma m., g. da S. a-iebisagan 2001 wlis 6 
ivlisis nasyidobis xelSekrulebis safuZvelze 2 000 larad SeiZina aRniS-
nuli bina da sajaro reestrSi aRiricxa mis mesakuTred. amdenad, mosarCelem 
sakuTrebis ufleba sadavo binaze SeiZina 183-e muxlis dacviT. araerTi 
gafrTxilebisa da moTxovnis miuxedavad, mopasuxeebi uars acxadeben binis 
gamoTavisuflebaze.

2004 wlis 7 oqtombers imave sasamarTloSi Segebebuli sarCeli waradgines 
m. da g. a-iebma, romlebmac moiTxoves n. q-SvilTan 2001 wlis 6 ivliss dade-
buli nasyidobis xelSekrulebis baTilad cnoba.

Segebebuli sarCelis miTiTebiT, sadavo nasyidobis xelSekruleba gafor-
mda iZulebisa da muqaris gziT. m. da g. a-iebTan mivida vinme m. m-Svili, 
romelmac ganumarta, rom mopasuxeTa Svils, z. a-ias hqonda misi vali, rom-
lis uzrunvelsayofadac mopasuxeebs misTvis unda gadaeformebinaT kuT-
vnili bina. amasTan, sesxis dabrunebis SemTxvevaSi, sadavo uZravi nivTi ukan 
daubrundebodaT. sadavo garigeba daido mosaCveneblad, ise, rom realurad 
binis gasxvisebis survili mxares ar hqonia da arc Sesabamisi Rirebuleba n. 
q-Svils mopasuxeTaTvis ar gadauxdia.

saqmis proceduruli istoria
Tbilisis gldani-naZaladevis raionuli sasamarTlos 2004 wlis 30 noem-

bris gadawyvetilebiT, n. q-Svilis sarCeli dakmayofilda, S., g. da m. a-iebi 
Tanmxleb pirebTan erTad gamosaxldnen TbilisSi, ... me-15 korpusSi mdebare 
¹1-li binidan. m. da g. a-iebis Segebebuli sarCeli ar dakmayofilda.

mocemuli saqme araerTxel iqna ganxiluli saapelacio da sakasacio in-
stanciis sasamarTloebis mier.

sabolood, Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa pala-
tis 2009 wlis 27 oqtombris gadawyvetilebiT, m. da g. a-iebis saapelacio 
saCivari nawilobriv dakmayofilda, Tbilisis gldani-naZaladevis raionuli 
sasamarTlos 2004 wlis 30 noembris gadawyvetilebis SecvliT miRebul iqna 
axali gadawyvetileba, n. q-Svilis sarCeli dakmayofilda, m., g. da S. a-iebi 
gamosaxldnen TbilisSi, ... me-15 korpusSi mdebare ¹1-li binidan da aRniSnuli 

658 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 wlis 9 noembris 
as-435-407-2010 gadawyvetileba.
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bina n. q-Svils Cabarda gamoTavisuflebul mdgomareobaSi, m. da g. a-iebis 
Segebebuli sarCeli ar dakmayofilda.

saapelacio sasamarTlos gadawyvetileba sakasacio wesiT gaasaCivres m., 
g., S. da z. a-iebma (warmomadgeneli q. b-Ze), romlebmac moiTxoves gasaCivreb-
uli gadawyvetilebis gauqmeba da saqmeze axali gadawyvetilebis miReba. saka-
sacio saCivari ar dakmayofilda.

saxelSekrulebo-samarTlebrivi sakiTxebi 
ramdenad Seesabameba garigebis mxareebis mier gamoxatuli neba imas, risi 

gamoxatvac maT sinamdvileSi surdaT, anu, mocemul SemTxvevaSi, xom ar dai-
fara am garigebiT sxva, imave mxareebs Soris faqtobrivad dadebuli garigeba.

xom ar ganxorcielda m. da g. a-iebis iZuleba am garigebis dadebis mizniT?
iyo Tu ara Sesabamisi garigebis baTilobis safuZvlebi saxeze?
Sesabamisi garigebiT Sewyda Tu ara saqmeSi monawile mesame piris z. a-ias 

fuladi valdebuleba m. m-Svilis mimarT?

sasamarTlos daskvniTi gadawyvetileba
sasamarTlom daaskvna, rom aRiarebiTi xasiaTis Segebebuli sarCelis _ 

nasyidobis xelSekrulebis baTilad cnobis moTxovnis dakmayofilebiT ver 
dakmayofildeboda Segebebuli mosarCeleebis iuridiuli interesi da ver mi-
iRweoda maTTvis sasurveli Sedegi _ nasyidobis xelSekrulebis sagnis kvlav 
maTTvis sakuTrebaSi dabruneba.

amdenad, mxaris moTxovna 2001 wlis 6 ivlisis binis nasyidobis garigebis 
baTilad cnobis Taobaze, ar eqvemdebareboda dakmayofilebas.

dasabuTeba
raionulma sasamarTlom modave mxareebis axsna-ganmartebebze dayrdno-

biT dadgenilad miiCnia is faqtobrivi garemoeba, rom m. da g. a-iebis erT-erT 
Svils z. a-ias hqonda n. q-Svilis vali da aRniSnuli valis gadaxdis sanacv-
lod gaformda mxareTa Soris nasyidobis xelSekruleba.

raionuli sasamarTlos mosazrebiT, n. q-Svilma binaze sakuTreba SeiZina 
kanonis moTxovnaTa dacviT, im safuZvlebiT, rac saWiro iyo uZrav nivTebze 
sakuTrebis SesaZenad.

saapelacio sasamarTlom miiCnia, rom pirveli instanciis sasamarTlom 
sworad daadgina saqmisaTvis mniSvnelovani Semdegi faqtobrivi garemoebebi:

2001 wlis 6 ivliss, erTi mxriv, m. a-ias, g. a-ias da S. a-ias, xolo meore 
mxriv _ n. q-Svils Soris gaformda xelSekruleba, romlis Tanaxmad, m. g. da 
S.a-iebma mihyides n. q-Svils TbilisSi ... me-15 korpusSi mdebare ¹1-li bina.

faqtobrivad binis nasyidobas adgili ar hqonia da aRniSnuli garigeba 
daido im mizniT, rom Sesrulebuliyo m. da g. a-iebis Svilis _ z. a-ias fu-
ladi valdebuleba n. q-Svilis mazlis _ m. m-Svilis mimarT.

saapelacio sasamarTlom gaiziara pirveli instanciis sasamarTlos Semde-
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gi daskvna: saqmeze wardgenili mtkicebulebebiT ar dasturdeba apelantebis 
gancxadeba imis Sesaxeb, rom garigebis dadebisas maTi mxridan gamovlenili 
neba ar iyo namdvili, rom am nebis gamovlena moxda mesame pirebis mxridan 
ganxorcielebuli iZulebis Sedegad.

marTalia, mowinaaRmdege mxare ar uaryofda, rom iTxovda fuladi valde-
bulebis Sesrulebas, magram saapelacio sasamarTlom miiCnia, rom es moqmede-
bebi mimarTuli iyo marTlzomieri miznis misaRwevad (valis dasabruneblad) 
da vinaidan saqmeSi ar moipoveboda imis damadasturebeli mtkicebuleba, rom 
aRniSnuli xorcieldeboda marTlsawinaaRmdego saSualebebiT, am SemTxvevaSi 
saSualeba da mizani erTmaneTs Seesabameboda.

saapelacio sasamarTlom, mis xelT arsebul mtkicebulebebze dayrdno-
biT daadgina, rom mxareTa Soris dadebuli garigebiT daifara sxva garigeba, 
kerZod, garigeba sxva SesrulebiT fuladi valdebulebis Sewyvetis Taobaze 
da am garigebis dadebisas mxareTa mier nebis gamovlenaze iZulebas adgili ar 
hqonia. mxareebi ar uaryofdnen, rom 2001 wlis 6 ivliss mxareTa Soris dade-
buli nasyidobis xelSekruleba ar gamoxatavda mxareTa realur nebas, radgan 
maT surdaT sxva garigebis dadeba, romelic faqtobrivad daido kidec _ am 
garigebiT Sewyda saqmeSi monawile mesame piris z. a-ias fuladi valdebuleba 
m. m-Svilis mimarT.

amdenad, saapelacio sasamarTlom miiCnia, rom binis nasyidobis xelSek-
rulebiT daifara sxva garigeba _ fuladi valdebulebis Sewyveta Sesrule-
biT.

saapelacio sasamarTlom miuTiTa 56 I muxlze, romlis Tanaxmad, baTilia 
garigeba, romelic dadebulia mxolod mosaCveneblad, im ganzraxvis gareSe, 
rom mas Sesabamisi iuridiuli Sedegebi mohyves (moCvenebiTi garigeba). amave 
muxlis me-2 nawilis mixedviT, Tu mosaCveneblad dadebuli garigebiT mxaree-
bs surT sxva garigebis dafarva, maSin gamoiyeneba dafaruli garigebis mimarT 
moqmedi wesebi (TvalTmaqcuri garigeba).

aRiSnul msjelobas ar daeTanxma sakasaco sasamarTlo, kerZod, sakasacio 
sasamarTlo miiCnevs, rom saapelacio sasamarTlos msjeloba sadavo ga-
rigebis TvalTmaqcur garigebad Sefasebis nawilSi dausabuTebelia. 56 II mux-
lis Tanaxmad, TvalTmaqcuri garigeba saxezea, rodesac garigeba ideba mo-
saCveneblad, im mizniT, rom misiT sxva garigeba daifaros.

sakasacio sasamarTlo daeTanxma saapelacio sasamarTlos dasabuTebis 
qvemoT moyvanil arsebiT nawilSi:

saapelacio sasamarTlom aRniSna, rom valdebulebiTi urTierToba wydeba 
kreditoris sasargeblod valdebulebis SesrulebiT (427); 

valdebulebiTi urTierToba wydeba maSinac, roca kreditori am valdeb-
ulebiT gaTvaliswinebuli Sesrulebis nacvlad iRebs sxva Sesrulebas. marTa-
lia, mocemul saqmeSi valdebuleba Sesrulda ara movalis (z. a-ia), aramed mesame 
pirebis _ m., g. da S. a-iebis mier, magram saapelacio sasamarTlom miiCnia, rom 371 
I muxlidan gamomdinare, maT amis ufleba hqondaT.
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miTiTebuli muxlis mixedviT, Tu kanonidan, xelSekrulebidan an valde-
bulebis bunebidan ar gamomdinareobs, rom movalem piradad unda Seasrulos 
valdebuleba, maSin es valdebuleba SeiZleba Seasrulos mesame pirmac. amas-
Tan, 373 II muxlis mixedviT, Tu valdebuleba Sesrulda im piris sasargeblod, 
romelic ar iyo uflebamosili, valdebuleba CaiTvleba Sesrulebulad maSin, 
roca kreditorma misca amis Tanxmoba an am Sesrulebisgan miiRo sargebeli.

mocemul SemTxvevaSi, Sesruleba miiRo ara kreditorma (m. m-Svili), aramed 
mesame pirma (n. q-Svili) da imis gaTvaliswinebiT, rom n. q-Svilis gancxadebiT 
(rac ar gamxdara sadavo), aRniSnuli ganxorcielda uSualod m. m-Svilis miTiTe-
biT, saapelacio sasamarTlom miiCnia, rom dafaruli garigeba ar ewinaaRmdege-
boda moqmed kanonmdeblobas. Sesabamisad, dafaruli garigebis baTilad cnobis 
safuZveli ar arsebobda.

kiTxvebi:
 � eTanxmebiT sasamarTlos gadawyvetilebas?
 � ramdenad SeiZleboda sasamarTlos efiqra 428-e muxlis gamoyenebaze?
 � ra SemTxvevebSi SeiZleba mesame pirebisTvis valdebulebis Sesrule-

biT valdebulebis Sewyvetis mtkiceba? iZleva Tu ara aRniSnulis mt-
kicebis saSualebas ganxiluli saqmis faqtobrivi garemoebebi?

4. valdebulebis Sesrulebis miReba da valdebulebis Sesrulebis 
damadasturebeli dokumenti 

faqtobrivi garemoebebi659 
ss „s. s. b.“ sarCeli aRZra sasamarTloSi m. m-Zis mimarT, sakredito xelSek-

rulebidan warmoSobili saprocento davalianebis, 10 639 aSS dolaris, da-
kisrebis Sesaxeb Semdegi safuZvlebiT: 2002 wlis 11 ivliss ss „s. s. b.“ da m. 
m-Zes Soris daido ¹39 sakredito xelSekruleba, romliTac m. m-Zem „s. b.“ 
aiRo 20 000 aSS dolaris odenobis krediti wliuri 24%-is daricxviT. m. m-Zem 
nawilobriv dafara krediti da sarCelis aRZvris droisaTvis davalianebam 
Seadgina 10 639 aSS dolari, rac warmoadgens ZiriTadi Tanxis procents. ss 
„s. s. b.-is“ mimarT gaixsna gakotrebis saqme, ris gamoc ver moxerxda m. m-
Zisgan aRniSnuli sesxis dabruneba.

mopasuxem sarCeli ar cno Semdegi dasabuTebiT: m. m-Zem sakredito xelSek-
rulebiT nakisri valdebuleba srulad, daTqmul vadaSi Seasrula. aRniSnu-
li garemoeba dasturdeba sajaro reestris erovnuli saagentos qobuleTis 
saregistracio biuros ufrosisadmi ss „s. s. b.“ likvidatoris mier gagzavni-

659 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2009 wlis 5 maisis as-
47-382-09 gadawyvetileba.
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li weriliT, romliTac, sesxis uzrunvelyofis mizniT, mopasuxis kuTvnili 
ipoTekiT datvirTuli uZravi qoneba unda gaTavisuflebuliyo ipoTekisagan.

saqmis proceduruli istoria
qobuleTis raionuli sasamarTlos 2008 wlis 21 agvistos gadawyvetile-

biT, ss „s. s. b.“ sarCeli ar dakmayofilda, rac mosarCelem gaasaCivra saa-
pelacio wesiT.

quTaisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2008 wlis 
4 dekembris ganCinebiT, saapelacio saCivari ar dakmayofilda da gasaCivre-
buli gadawyvetileba darCa ucvlelad.

saapelacio sasamarTlos gadawyvetileba gasaCivrda sakasacio wesiT, magram 
sakasacio saCivari ar dakmayofilda da saapelacio sasamarTlos gadawyvetile-
ba darCa ucvlelad.

saxelSekrulebo-samarTlebrivi sakiTxebi 
warmoadgens Tu ara likvidatoris mier wardgenili dokumenti valdeb-

ulebis mTlianad Sesrulebis damadasturebel dokuments da unda CaiTvalos 
Tu ara aRniSnuli dokumentis wardgena valdebulebis srulad Sesrulebis 
miRebis damadasturebel dokumentad.

sasamarTlos daskvniTi gadawyvetileba
palatam miiCnia, rom raionulma sasamarTlom sworad gamoiyena da ganmar-

ta 427-e muxli, rodesac CaTvala, rom valdebulebis SesrulebiT Sewyda mx-
areTa Soris arsebuli valdebulebiTi urTierToba. 

dasabuTeba
palata daeTanxma gasaCivrebul gadawyvetilebaSi arsebul msjelobas, 

rom am cnobiT dasturdeba movalis mier valdebulebis srulad Sesrulebis 
faqti da ar gaiziara apelantis mosazreba movalis mier saprocento sarge-
blis dafarvis faqtis aRniSnuli sabuTiT daudastureblobis Sesaxeb.

palatam 429 I muxliT miiCnia, rom ss „s. s. b.“ likvidatoris 2007 wlis 
15 maisis werili, arsebiTad valdebulebis Sesrulebis damadasturebeli 
dokumentia, xolo, amave muxlis meore nawilis Sesabamisad, radgan am do-
kumentSi araferia naTqvami m. m-Zis mier daufaravi procentis Sesaxeb, igu-
lisxmeba, rom movalem fuladi valdebuleba mTlianad Seasrula.

sasamarTlom CaTvala, rom, samoqalaqo saproceso kodeqsis 102 I mux-
lis Tanaxmad, sawinaaRmdegos mtkicebis tvirTi ekisreboda apelants, mas 
ki Tavisi moTxovnis safuZvlianobis damadasturebeli mtkicebulebebi ar 
warmoudgenia.

sakasacio sasamarTlom aRniSna, rom saapelacio palata gasaCivrebul 
ganCinebas ar afuZnebs am garemoebaze, aramed sasamarTlos mier sasarCelo 
moTxovnis uaris Tqmis safuZvels warmoadgens gadawyvetilebis kvleviT 
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nawilSi miTiTebuli ss „s. s. b.“ likvidatoris 2007 wlis 15 maisis werilis 
Sesabamisoba 429 II muxlis danawesTan.

kiTxvebi:
 � eTanxmebiT sasamarTlos gadawyvetilebas?

 � SeeZlo Tu ara sasamarTlos gamoeyenebina 427-e da 429-e muxlebi, iyo 
Tu ara saxeze maTi gamoyenebis winapirobebi?

 � likvidatoris mier wardgenili dokumenti warmoadgenda Tu ara 
kreditoris (anu mosarCelis) mier Sesrulebis mTlianad an nawilo-
briv miRebis Sesaxeb gacemul damadasturebel dokuments, romelic 
moTxovnili iyo movalis (anu mopasuxis) mxridan?

IV. kiTxvebi da kazusebi

1. kiTxvebi gameorebisTvis:

 � ras niSnavs valdebulebis Sesruleba?
 � valdebulebis Sewyvetis ra formebi arsebobs?
 � rodis iTvleba valebuleba deponirebiT Sewyvetilad?
 � ra formiT unda dadasturdes valdebulebis miReba?
 � ras niSnavs valis patieba?
 � vis SeuZlia deponirebuli sagnis ukan waReba da ra samarTlebrivi 

Sedegi mohyveba mas?
 � ra gansxvavebaa konfuziasa da urTierTmoTxovnaTa gaqviTvas Soris?
 � ra samarTlebriv Sedegs iwvevs iuridiuli piris likvidacia, rodesac 

iuridiuli piri kreditoria? rodesac movalea?
 � ra SemTxvevaSi CaiTvleba valdebuleba urTierTmoTxovnaTa gaqviT-

viT Sewyvetilad?
 � ra SemTxvevebSi ar SeiZleba urTierTmoTxovnaTa gaqviTva?
 � ra Sedegebi mohyveba ZiriTadi movalisTvis valis patiebas?
 � ras niSnavs novacia?
 � arsebobs Tu ara SezRudvebi mxareTa ormxrivi SeTanxmebiT valdeb-

ulebis Sewyvetis Taobaze SeTanxmebis gaformebisTvis?
 � ra Sedegi dgeba Tu movale da kreditori erTi da igive piria?
 � ormxriv xelSekrulebebSi moTxovnaze uaris Tqmas ra Sedegebi mo-

hyveba?
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2. kazusebi:

kazusi # 1
sandrom momsaxurebis xelSekrulebiT ikisra Sps „santilakis“ TanamSrom-

lebisTvis marketingis 3 treningis Catareba. man daTqmul dros Caatara ori 
treiningi, magram mesame treiningi, miuxedavad araerTgzis moTxovnisa, ar 
Caatara. Tavis mxriv, sandrom moiTxova ori treningis safasuris gadaxda. 

 � sandros mier ori treiningis Catareba wyvets Tu ara xelSekrulebiT 
gaTvaliswinebul romelime valdebulebas?

 � mTlianad xelSekrulebas?

kazusi # 2
lukam sarCeli aRZra sasamarTloSi da petresTvis 35.000 aSS dolaris 

sanacvlod, sacxovrebeli binis sakuTrebaSi gadacema moiTxova. sasarCelo 
moTxovnis safuZvlad lukam miuTiTa im garemoebaze, rom man 2010 wlis 
pirvel aprils Tavisi sacxovrebeli saxli gayida. nasyidobis xelSekruleba 
gamosyidvis uflebiT gaformda. gamosyidvis vadad xelSekrulebis gafor-
mebidan 8 Tve ganisazRvra. igi 2010 wlis dekembramde araerTxel ukavSird-
eboda myidvel petres da gamosasyidi Tanxis miRebis sanacvlod, binis sa-
kuTrebaSi gadacemas sTxovda, razedac petre gamudmebiT uars acxadebda. 
Sesabamisad, mis mier Tanxis gadaxda petres braliT ar ganxorcielda. 2010 
wlis 9 dekembers lukam petres sacxovrebeli adgilis mixedviT notariusis 
sadepozito angariSze moaxdina 34 900 aSS dolaris deponireba petres sa-
sargeblod gamosyidvis miznebisaTvis, xolo 100 aSS dolari ki 10 dekembers 
konvertiT gaugzavna petres sacxovrebel misamarTze.

 � Sewyda Tu ara valdebuleba? ra samarTlebrivi Sedegebi mohyveba lu-
kas moqmedebebs?
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 Tavi VII. valdebulebis Sesruleba

I. valdebulebis Sesrulebis cneba da mniSvneloba

1. zogadi debulebani

yvela samarTlebriv sistemaSi valdebulebis Sesruleba warmoadgens val-
debulebiTi samarTlis erT-erT umniSvnelovanes instituts. iseve, rogorc 
kontinenturi samarTlis sis te mis qveynebSi, saqarTvelos SemTxvevaSic val-
debulebis Sesrulebis mom wes rigebel normebs ZiriTadad dispoziciuri xa-
siaTi aqvT. qarTuli samoqalaqo kodeqsi Sesrulebaze orientirebuli aqtia. 
misi rogorc zogadi, ise kerZo nawili Sesrulebis meqa niz meb zea agebuli. 
mTavaria Sesruleba da ara pasuxismgebloba.660 

valdebu lebis Sesruleba niSnavs movalisagan im moqmedebis Sesrulebas 
(an moqmedebisagan Tavis Sekavebas), romlis moTxovnis uflebac kreditors 
aqvs.661 valdebu lebis Sesrulebisas nebismieri mxaris pativsadebi interesebis 
gaTvaliswineba xdeba, miuxedavad uflebrivi mdgoma re o bisa.662 valdebu lebis 
Sesrulebisas qarTuli samoqalaqo kodeqsi iZleva inte res Ta mSvidobiani 
Tanaarsebobis SesaZleblobas. pativsadebi interesi xde ba valdebu lebiTi 
urTierTobis rogorc transformaciis, ise misi Sewyve tis safuZveli. Tavad 
interesis mdgomareobas ki gansazRvravs rogorc Sesrulebis procesi, ise 
mis gareT arsebuli garemoebebi.663 

valdebu lebis Sesruleba warmoadgens rTul obieqtur movlenas. is ga-
napirobebs materialuri da aramaterialuri sikeTis erTi pirisagan meo-
risaTvis gadacemis dinamikas. Sesruleba, rogorc movlena, romelic xdeba 
obieqtur sinamdvileSi, xorcieldeba drosa da sivrceSi, ama Tu im garemoe-
baSi, ama Tu im pirebs Soris. amitomac, rogorc valdebulebis Sesrulebis 
wesebi, agreTve valdebulebis Sesasrulebeli moqmedebebic, am faqto rebis 
zegavlenas ganicdian. 

xelSekrulebis uzenaesobis principi _ „Pacta sunt servanda“ yvela marTl-
wes rigis fuZemdebluri danawesia.664 igi valdebulebiTi samarTlis ZiriTadi 
principia, romelic samoqalaqo brunvis stabilurobasa da saxel Sek rulebo 
wonasworobas uzrunvelyofs. valdebulebis Sesrulebis legitimuri sax-
elSekrulebo inetresi, samarTlebrivi dacvis Tvalsaz ri siT, gansakuTrebu-

660 zoiZe, evropuli kerZo samarTlis recefcia saqarTveloSi, 2005, gv. 285.
661 axvlediani, valdebulebiTi samarTali, 2001, gv. 37.
662 Alessi, The Distinction between Obligations de Resultat and Obligations de Moyens and the Enforceability 
of Promises, ERPL 5/2005. P. 657-692.
663 zoiZe, evropuli kerZo samarTlis recefcia saqarTveloSi, 2005, gv, 286.
664 Surhone/Timpledon/ Marseken, Pacta Sunt Servanda: Brocard, Civil Law, Contract, Clause, Law, Good 
Faith Peremptory Norm, Clausa Rebus Sic Stantibus, Betascript Publishers, 2010.



366

zurab ZlieriSvili

li sikeTea nebismieri samarTlis sistemaSi.665 igi kerZo avto nomiis erT-erTi 
aspeqtia, xelSekrulebis Tavisuflebis principis gan xor cielebis winapir-
obaa, romliTac saxelSekrulebo Tavisufleba imTa viTve pasuxismgeblobas 
ukavSirdeba.666 

samarTlebriv literaturasa da sasamarTlo praqtikaSi erTxmad aRniS-
naven, rom Sesru leba warmoadgens valdebulebis mizans. `rogorc adamiania 
ganwirulia sikv di lisaTvis, iseve xelSekruleba ganwirulia Sesawyvetad~.667 
Sesruleba _ es aris Sedegi, romlis miRwevasac iswrafvian valdebulebis 
keTilsindisieri mxareebi. 

nebismieri valdebuleba gulisxmobs mis Sesrulebas. Tuki esa Tu is urT-
ierToba Rebulobs valde bu lebiT-samarTlebrivi urTierTobis formas, ma-
gram mis monawileebs Tavi dan ve ar hqondaT misi Sesrulebis ganzraxva, aseT 
SemTxvevaSi adgili aqvs moCvenebiT garigebas.668

valdebu lebis Sesruleba warmoadgens gvareobiT cnebas, rameTu igi 
moicavs im qmedebebs, romlebic xorcieldeba sxvadasxva samoqalaqo-samarT-
leb rivi urTierTobis farglebSi: saxelSekrulebo da arasaxelSek ru lebo 
valdebulebebi; dadebiTi da uaryofiTi xasiaTis valdebulebebi; ga yo fadi da 
gauyofadi valdebulebebi; sxvadasxva obieqtis mqone valdebu le bebi da a.S. 

valdebu lebis Sesruleba damokidebulia konkretuli saxis valdebule bis 
Sinaarsze. valdebu lebis Sesruleba xorcieldeba valdebu lebis mxa re e bis 
nebelobiTi moqmedebis Sedegad: movale sTavazobs Sesrulebas, kre di tori 
Rebulobs Sesrulebas. uaryofiTi Sinaarsis mqone valdebu le be bis arseboba 
gamoixateba garkveuli moqmedebis Sesrulebisagan Tavis Sekaveba Si (magali-
Tad, samezoblo Tmenis valdebulebebi; da a.S.). aseTi umoqmedobac xorciel-
deba movalis ZalisxmeviT. amitomac iuridiul literaturaSi valdebulebis 
Sesrulebis aRmniSvnel terminad ZiriTadad gamoiyeneba termini _ qmedeba. 

valdebu lebis Sesasrulebeli moqmedebebi yovelTvis mimarTulia val de-
bu   lebis Sewyvetisaken (`remissio~ _ laTinuri sityvisagan _ `Sewyveta~). ma -
galiTad, 427-e muxlis Tanaxmad, `valdebulebiTi urTierToba wyde   ba kredi-
toris sasargeblod SesrulebiT~. valdebu lebis Sesruleba xa  siaTdeba imiT, 
rom igi warmoadgens val debu  lebis Sewyvetisaken mimar Tul nebelobiT qmede-
bebs.669

amdenad, valdebu lebis Sesruleba warmoadgens movalis nebelobiT qcevas. 
jer ki dev romis samarTalSi, TviTneboba, gamoxatuli kreditoris iZulebaSi 
mo valis mimarT raimes gadasacemad, miiCneoda dauSvebel qmedebad. Tumca, 

665 Zimmermann,The Law of Obligations. Roman Foundations of the Civilian Tradition, OXFORD University 
Press, 1996, p. 576-581.
666 Hondius/Grigoleti Unexpected Circumstances in European Contract Law, Cambridge University Press, 
2011, p. 4.
667 Zimmermann , The Law of Obligations. Roman Foundations of the Civilian Tradition,Deventer, Boston, 
1992, p. 748.
668 Wanturia,samoqalaqo samarTlis zogadi nawili, 2011, gv. 361.
669 Гримм, Лекции по догме римского права, 2003, 352.
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arsebobda mosazrebac, rom dauSvebeli iyo imis Secileba, rac Sesrulda 
valdebulebis ZaliT. am SemTxvevaSi SeiZleba damdgariyo pasuxismgebloba 
mxo lod TviTnebobisaTvis, magaliTad, valis dabruneba movaleze fizikuri 
(coactus) an fsiqikuri (sed voluit) zemoqmedebis Sedegad _ `dolo facit qui petit quod 
redditurus est~.670

Tanamedrove iuridiul literaturaSi gabatonebulia Semdegi midgoma: 
`valdebulebiTi urTierTobis xasiaTidan gamomdinare, moTxovnis ufleba 
metad speci fi ku ria. igi kreditors ar aZlevs TviTnebobis uflebas. mas 
ar SeuZlia TviT ne burad waarTvas an gauyidos movales nivTi. aseve gamqi-
ravebels ara aqvs uf leba fizikuri zemoqmedebis ganxorcielebiT gamaaZevos 
damqirave be li qu CaSi, iseve rogorc dazaralebul mxares ara aqvs ufle-
ba Zalis gamo ye ne biT aiZulos xelSekrulebis meore mxare, rom Seasrulos 
valdebu le ba. moTxovnis ufleba valdebuli piris mimarT SeiZleba gamoy-
enebuli iqnes mxo lod kanoniT dadgenili wesiT sasamarTlos mier~.671 samar-
Tlebriv saxelmwifoSi marTlmsajulebis ganxorcielebis mono po lia sax-
elmwifos xelSia da samarTlebrivi urTierTobis monawileebs ekr Za  lebaT 
TavianTi uflebebis dasacavad Zalis gamoyeneba, e.w. TviT ga sa marT leba.672 
samoqalaqo ufleba unda ganxorcieldes marTl zomierad.673 

Tanamedrove evropuli samarTali kanonsawinaaRmdegod miiCnevs garige-
bas, Tuki igi daido iZulebis gziT.674 

rogorc wesi, SesrulebaSi garkveuli Sedegi ivaraudeba (nivTis gada ce ma, 
valis dabruneba), magram igi SeiZleba saqmianobasac gulisxmobdes (momsax-
urebis tipis xelSekrulebebi). aris SemTxvevebi, ro de sac Sesrulebis Sinaar-
si ar Semoifargleba mxolod martivi aqtiT (niv Tis gadacema myidvelisaT-
vis), da igi sxva moqmedebebsac iTvaliswinebs, ra Ta Sesruleba CaiTvalos 
ganxorcielebulad. valdebulebisa da val de bu lebis Sesrulebis mWidro 
urTierTkavSiri ZiriTadad imiTaa ganpirobe bu li, rom Sesrulebisaken mimar-
Tuli moqmedebebi Tavis safuZvels swo re dac rom valdebulebaSi poulobs. 

Sesrulebis is koncefciebic ki, romle bic valdebulebis Sesrulebas ga-
nixilavs, rogorc abstraqtul garigebas, miz nad ar isaxavs Sesrulebis abso-
lutur izolacias TviT valdebu le bi  sagan, radgan Sesrulebis abstraqtulo-
bas gaaCnia konkretuli amoca ne bi da mimarTulia ufro metad mesame pirebis 
da ara valdebulebiT-samarT leb rivi urTierTobis monawileebis mimarT.675 

valdebulebis Sesruleba gamoixateba movalisa da kreditoris mier im 
moqmedebebis ganxorcielebaSi, romlebic Seadgens maTi uflebebisa da mova-
leobebis Sinaarss.

670 Франчози, Институционный курс римского права: Пер. с итал., 2004, 62.
671 Zweigert/Kötz Einführung in die Rechtsvergleichung, 3 Auflage, 1996, S. 497.
672 henSeli, samoqalaqo kazusebis damuSavebis meTodika, 2009, gv. 20.
673 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 107.
674 Vliet ,Transfer of movables in German, French, England and Dutch Law, 2000, P. 35.
675 Markesinis/Lorenz/ Dannemann, The German Law Obligations, Vol.1. The Law of Contract and Restitu ti-
ons: A Comparative Introduction, 1997, P. 19-21.
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2. Teoriebi valdebulebis Sesrulebis samarTlebrivi bunebis Sesaxeb

doqtrinaSi ar arsebobs erTiani midgoma valdebulebis Sesrulebis ins-
titutis samarTlebriv bunebasTan dakavSirebiT. Tumca ki yvela erTsu-
lovania im sakiTxSi, rom valdebulebis jerovani Sesruleba iwvevs valdeb-
ulebis Sewyvetas.

 problemuri sakiTxia, Tu ra aris valdebulebis Sesruleba _ iuridiuli 
Tu faqtobrivi moqmedeba, garigeba, garigebis msgavsi qmedeba Tu sxva. am 
sakiTxebze ase Tu ise, pasuxebi gacemulia val debu lebis Sesrulebis Sesaxeb 
yvelaze ufro metad gavrcelebul TeoriebSi. 

a. valdebulebis Sesruleba, rogorc iuridiuli moqmedeba
am Teoriis mixedviT, valdebulebis Sesruleba aris iuridiuli moq-

medeba, romelic iwvevs valdebulebis Sewyvetas. valde bu  lebis Sesruleba, 
rogorc valdebulebis Semwyveti iuridiuli faqti, Sinaarsobrivad gulisx-
mobs ara mxolod movalis, aramed krditoris moqme de bebsac _ movalis mier 
Sesrulebis SeTavazeba da kreditoris mier Sesru le bis miReba. gamonakliss 
warmoadgens Sesrulebis miRebis surogati _ ka no niT gaTvaliswinebuli 
moTxovnebis Sesabamisad, Sesrulebis sagnis Seta na depozitze (sasamarTloSi 
an notariusTan).676 

b. valdebulebis Sesruleba, rogorc faqtobrivi moqmedeba
umravles SemTxvevaSi valdebulebis Sesruleba xdeba movalis aqtiuri 

moqmedebebiT. Tumca, uaryofiTi Sinaarsis valdebulebebSi, movalis mier 
val debulebis Sesruleba moqmedebis Sesrulebisagan Tavis SekavebiT xor-
cieldeba. es garemoeba kidev erTxel adasturebs, rom yovelgvari Sesrule-
ba ar SeiZ le ba ganxorcieldes faqtobrivi moqmedebebiT, radgan igi Sinaar-
sob rivad gulisxmobs mxolod aqtiur moqmedebebs. magram, Tuki faqtobrivi 
moqmedebebi gagebuli iqneba farTod, anu rogorc faqtobrivi umoqmedoba, 
maSin, am Teoriis mimdevrebis azriT, yovelgvari sirTule aRmoifxvreba. 
valdebulebis Sesrulebis, rogorc faqtobrivi qmedebis Sesaxeb Teoria, Ta-
visi arsebobiT ZiriTadad davalebulia iseTi valdebulebebisagan, rogori-
caa momsaxurebis gaweva.

germanul samarTlebriv doqtrinaSi valdebulebis SesrulebasTan mi mar-
Te biT, gamoyofen sul cota, xuT Teorias: 1) Sesrulebis garigebiTi (sa-
xel  Sekrulebo) Teoria, romelic miuTiTebs, rom Sesruleba _ es aris or-
mxri vi garigeba; 2) SezRuduli saxelSekrulebo Teoria _ Sesruleba aris 
xelSekruleba maSin, rodesac saWiroa samarTlebrivi titulis gadacema, xo-
lo iq, sadac es saWiro ar aris (momsaxureba), Sesruleba ar warmoad gens 
xelSekrulebas); 3) realuri moqmedebebis gayofisa da miznis Sesaxeb Se Tanx-
mebis YTeoria; 4) finaluri Sesrulebis gadacemis Teoria (efuZneba mo valis 

676 Müscheler/Bloch, Erfullung und Erfüllungssurrogate, JuS 2000, S.730.
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mier imis miTiTebas, Tu romel vals faravs), romelic ganixileba, rogorc 
garigebismagvari moqmedeba; 5) valdebulebis realurad Sesrule bis Teoria 
(romelic ZiriTad yuradRebas amaxvilebs Sesrulebis Sedegze).677 Taname-
drove germanulma civilistikam TiTqmis mTlianad uaryo valdebulebis 
Sesrulebis adre arsebuli `saxelSekrulebo Teoria~ da mizanSewonilad mi-
iCnevs, rom Sesruleba warmoadgens movalis faqtobriv moqmedebas.678 val-
debulebis Sesrule bis problemas nawilobriv exeba germanul samar TalSi 
gavrcelebuli sanivTo garigebis koncefciac.679 

sasamarTlo praqtika valdebulebis Sesrule bas ZiriTadad miiCnevs iu ri-
diuli xasiaTis moqmedebad, mxareTa nebelobiT qmedebad. am Tvalsaz ri siT, 
didi mniSvneloba eniWeba rogorc valdebulebis mxareebis qmeduna ria nobas, 
ise gamovlenili nebis formas.680 

valdebulebis Sesrule bis ganxilva garigebis saxiT, ar aris damaxasi a-
Te beli mxolod Tanamedrove kerZo samarTlisaTvis. jer kidev romaeli 
iu ris tebi sakuTrebis gadacemis (dare) valdebulebis Sesrule bas (solutio) 
gani xi lavdnen rogorc iuridiuli saxis garigebas. aseT garigebas hqonda uf-
lebaSewyvetili garigebis xasiaTi: Tuki movale jerovnad Seasrulebda val-
de bulebas, es gamoiwvevda valdebulebis Sewyvetas (remissio).681

saqarTvelos sinamdvileSi valdebulebis Sesrule ba ZiriTadad ganixile-
ba, ro gorc uflebaSemwyveti (remisiuli) iuridiuli xasiaTis moqmedeba, ro-
melic kanoniT dadgenili pirobebis arsebobisas, warmoadgens valdebulebis 
Sewyvetis safuZvels.

valdebulebis Sesrule ba _ es aris kreditorisa da movalis nebelobi Ti 
moqmedebebi: erTi gadascems Sesrulebas, meore ki _ Rebulobs. Se sa ba mi sad, 
Sesruleba Sedgeba Semdegi etapebisagan: a) Sesrulebis sagnis SeTava zeba. Ses-
rulebis SeTavazebad CaiTvleba valdebulebiT gaTvalis wi ne buli moqme debis 
ganxorcieleba an Sesabamisi Sedegis dadgoma, rac Tavad val de bu lebis sax-
ezea damokidebuli; 2) Sesrulebis sagnis gadacema ufle ba mo sili pirisaTvis; 
3) kreditoris mier Sesru le bis miReba. magaliTad, nardobis xelSekrule-
bidan gamomdinare, Tu saWi roa Sesrulebuli samuSaos gadacema,682 maSin Sem-
kveTi movalea miiRos Sesrule bu li samuSao. samuSao miRebulad CaiTvleba, 
Tu SemkveTi ar miiRebs Sesrulebul samuSaos dadgenil vadaSi.683

677 Larenz, Lerbuch des Schuldrechts, Band I, Algemainer Tail, 14 neubearbeitete Auflage, Verlag C.H. Beck, 
1987, S. 237-242.
678 Medicus/Schuldrect Allgemeiner Teil, Ein Studienbuch, 13 Auflage., Verlag C.H.Beck, 2002, S.121; Mus-
ielak H.J. Grundkurs BGB, 2003, S. 88-89.
679 Koehler, BGB. Allgemeiner Teil. Ein Srudienbuch, 25 Auflage, Verlag C.H. Beck, 2001, S.48-49.
680 Herbots,Contract Law in Belgium, Deventer, Boston, 1995, P. 174.
681 Zimmermann, The Law of Obligations, Roman Foundations of the Civilian Tradition, Deventer, Boston, 
1992, P. 756.
682 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2009 wlis 14 maisis #as-307-628-09 gadawyvetileba.
683 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
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Sesasrulebuli moqmedebis xasiaTis gaTvaliswinebiT, ganasxvaveben: a) qo-
ne bis sakuTrebaSi gadacemis; b) qonebis sargeblobaSi gadacemis; g) sa mu Sa os 
Sesrulebis; d) momsaxurebis gawevis tipis valdebulebebs.684

imis mixedviT, Tu ramdeni moqmedebisagan Sedgeba Sesruleba, gana sxva ve-
ben erTmoqmedebian da mravalmoqmedebian valdebulebebs. magaliTad, 623-e 
muxlis Tanaxmad, sesxis xelSekrulebiT gamsesxebeli sakuT re baSi gadascems 
msesxebels fuls an sxva gvarovnul nivTs, xolo 477 I muxlis Tanaxmad ki, 
nasyidobis xelSekrulebiT gamyidveli movalea gadasces myidvels sakuTrebis 
ufleba qonebaze, masTan dakavSirebuli sabuTebi da miawodos saqoneli.

3. valdebulebis Sesrule bis prezumfcia

samarTalSi didi praqtikuli mniSvneloba gaaCnia prezumfcias. prezum-
fcia laTinuri warmoSobis sityvaa da niSnavs varauds. daudasturebeli 
movlena an faqti miiCneva, ivaraudeba arsebulad, dadasturebulad da mas 
samarT leb rivi Sedegebi ukavSirdeba.685 amgvari prezumfciebis arseboba 
imisTvi sa caa saWiro, rom urTierTobis monawileni gaurkvevel, bundovan 
mdgomareo baSi ar aRmoCndnen da maTi samarTlebrivi statusi haerSi ar iyos 
gamoki de buli.686

prezumfciebs didi praqtikuli miSvneloba gaaCniaT rogorc materia-
lur, ise samoqalaqo saproceso samarTalSi, magaliTad, 158 I mux  lis mixed-
viT, ivaraudeba, rom nivTis mflobeli aris mesakuTre. Tu samoqalaqo samar-
TalSi aseTi varaudi ar iqneboda, maSin eWvi unda Segvetana yvela adamianis 
keTilsindisierebaSi da yvelafri, ra sac isini floben, ar unda migveCnia maT 
sakuTrebad. amitomac aqvs didi mniSvneloba samarTalSi prezumfciebs da 
maT sworad SerCevas.687 

samoqalaqo saproceso samarTalSi ki, prezumfciebis procesualuri 
mniSv n e loba mxareTa Soris mtkicebis tvirTis ganawilebiT amoiwureba. mtki-
ce bis saganSi Semavali sadavo faqtebis nawili ivaraudeba mosarCelis sasar-
geb lod, nawili ki _ mopasuxis sasargeblod. faqtebi, romlebic ivaraudeba 
mopasuxis sasargeblod, unda daamtkicos mosarCelem (rac imas niSnavs, rom 
mopasuxe Tavisufalia am faqtebis damtkicebisagan), xolo faqtebi, romle bic 
ivaraudeba mosarCelis sasargeblod, unda daamtkicos mopasuxem (rac imas 
niSnavs, rom mosarCele Tavisufalia am faqtebis damtkicebisagan).688 aRniS-

palatis 2009 wlis 30 ivnisis #as-84-417-09 gadawyvetileba.
684 ZlieriSvili, qonebis sakuTrebaSi gadacemis tipis xelSekrulebaTa samarTlebrivi 
buneba, 2010, gv. 4.
685 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 189.
686 ZlieriSvili, samoqalaqo-saproceso samarTali, 2007, gv. 44.
687 Wanturia, Sesavali samoqalaqo samarTlis zogad nawilSi, 1997, gv. 160.
688 liluaSvili, samoqalaqo-saproceso samarTali, II gamocema, 2005, gv. 229.
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nuli ki adasturebs, rom prezumfciebi samoqalaqo samara Tal warmoebaSi 
damtkice bi sagan ki ar aTavisuflebs mxares, aramed warmoadgens dapirispire-
bul mxa reTa Sors damtkicebis tvirTis ganawilebis wess. ama Tu im faqtis 
damtki ce bis tvirTisagan gaTavisufleba warmoadgens ara mizezs, aramed am 
tvir Tis ganawilebis Sedegs.689 

361 I muxlis Ta nax mad, `yoveli Sesruleba gulisxmobs valdebulebis ar-
sebobas~. sa mar T leb rivi prezumfcia SeiZleba formulirebuli iyos pozi-
tiurad da negatiurad. 361 I muxlis ganmtkicebuli prezumfcia pozitiurad 
aris formulirebuli. prezumfcia pozitiuradaa formulirebuli Tu nega-
tiurad (magaliTad, Tu meuRleebma daqorwinebisas ar icodnen qorwinebis 
damabrkolebeli garemoebebis Sesaxeb ... qorwineba warmoSobs yvela im samar-
Tlebriv Sedegs, rasac namdvili qorwineba (1141)), samarTlebrivi Sedegi yve-
la SemTx ve vaSi msgavsia: samoqalaqo samarTali arsebulad miiCnevs raRacas 
manam, sanam misi sapirispiro ar damtkicebula.690 

aRsaniSnavia, rom samoqalaqo samarTlisaTvis ucnobia prezumfciebis, anu 
mxareTa Soris damtkicebis tvirTis ganawilebis dasrulebuli sistema. zog 
SemTxvevaSi kanoni ar Seicavs pirdapir miTiTebas imis Taobaze, Tu romeli 
faqtis arsebobis safuZvelze, an romeli faqtebis damtkicebis sa fuZ velze 
warmoiSoba varaudi (prezumfcia) gadawyvetilebisaTvis mniSvne lo bis mqone 
sxva faqtebis arseboba-ararsebobis Sesaxeb.691 praqtikuli mni S v neloba eni-
Weba imis garkvevas, Tu ra mosazrebiT xelmZRvanelobs kanon mdebe li im Sem-
TxvevaSi, rodesac ayalibebs prezumfciebs, anu gansazRvravs, romelma mxarem 
gadawyvetilebisaTvis mniSvnelobis mqone romeli faqti unda damtkicos.692 

zogierT SemTxvevaSi kanonmdebeli xelmZRvanelobs im mosazrebiT, Tu 
romeli mxarisaTvis ufro advili da mosaxerxebeli iqneba ama Tu im faq tis 
damtkiceba-dadastureba da romeli mxarisaTvis misi damtkiceba SeuZlebe-
li an Zalze rTuli iqneba. „aqedan gamomdinare, mtkicebulebaTa warmodge-
nis mo va leobas mtkicebis saganSi Semavali faqtis dasadgenad, kanonmdebeli 
akis  rebs im mxares, romlisTvisac es ufro advili da mosaxerxebelia, maga-
li Tad, saxelSekrulebo valdebulebis warmoSobis faqtis damtkiceba (vTq-
vaT, sesxis micemis faqti), ufro advilia mosarCelisaTvis (gamsesxeblisaT-
vis), vidre mopasuxisaTvis sapirispiros mtkiceba. magram imis mtkiceba, rom 
xelSekrulebiT nakisri valdebuleba mopasuxem Seasrula (vTqvaT, da ab runa 
sesxi), gacilebiT ufro advilia mopasuxisaTvis, vidre mosar Ce li saT vis imis 
mtkiceba, rom mopasuxes ar Seusrulebia xelSekrulebiT na kis ri valdebule-
ba (ar daubrunebia vali) “.693

rodesac saubaria saxelSekru lebo urTierTobebidan warmoSobil val-

689 ZlieriSvili, samoqalaqo-saproceso samarTlis calkeuli sakiTxebi, 2007, gv. 17.
690 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 190.
691 ZlieriSvili, samoqalaqo-saproceso samarTlis calkeuli sakiTxebi, 2007, gv. 16.
692 liluaSvili, samoqalaqo-saproceso samarTali, II gamocema, 2005, gv. 230.
693 iqve, gv. 231.
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debulebebTan mimarTebiT valdebulebis Sesrulebis prezumfciaze, mosar-
Celem unda daamtkicos, rom arsebobs aseTi saxelSekru lebo urTierToba da 
dadga xelSekrulebidan gamomdinare valdebulebis Sesrulebis dro, xolo, 
Tu mopasuxe ar cnobs aseTi saxelSekru lebo urTierTobebis warmoSobas, 
man unda daamtkicos faqtebi, romlebic kanonis Tanaxmad, abrkoleben ur-
Ti erTobis warmoSobas (magaliTad, 54-e muxlis Tanaxmad, baTilia garigeba, 
romelic arRvevs kanoniT dadgenil wessa da akrZalvebs, ewinaaRmdegeba sa-
jaro wes ri gis an zneobis normebs),694 an kidev dadebulia nebarTvis gareSe, 
roca kanoni aseT nebarTvas moiTxovs. zogjer SeiZleba, rom mopasuxem arc 
ki uaryos saxelSekru lebo urTierTobis warmoSoba, Tumca wamoayenos Ses-
agebeli Semxvedri valdebulebis arSesrulebis Sesaxeb.695

is garemoeba, rom yoveli Sesruleba gulisxmobs valdebulebis arsebo-
bas (anu ivaraudeba, rom movale, romelmac ganaxorciela Sesruleba, val-
de buli iyo ganexorcielebina es Sesruleba, Tuki ar iqneba damtkicebuli 
sapirispiro), ganmtkicebulia 385-e muxlSic. kerZod, `is, rac val debu lebis 
gareSea gadaxdili, SeiZleba usafuZvlo gamdidrebis wesebis mi xedviT ukan 
iqnes moTxovnili~.696

Tu ar arsebobs valdebuleba, maSin verc mis Sesrulebas eqneba adgi-
li. magaliTad, Tuki a-s SecdomiT hgonia, rom b-saTvis dasabrunebeli aqvs 
vali da misi gadaxdis (Sesrulebis) mizniT kidec gadascems garkveul Tan-
xas, es ver iqneba valdebulebis Sesruleba, vinaidan ar arsebobs TviT val -
debuleba. samagierod, am SemTxvevaSi warmoiSoba usafuZvlod SeZenilis ukan 
dabrunebis valdebuleba da 361-e muxlis pirvel nawilTan er Tad, 976-991-e 
muxlebSi ganmtkicebuli wesebic unda iqnes gamoyenebu li.697 

4. valdebulebis Sesrulebis principebi

a. jerovani Sesruleba
principi laTinuri sityvaa da niSnavs dasawyiss, dasabams. am termins iy-

eneben romelime Teoriis, moZRvrebis, mecnierebis ZiriTadi amosavali de-
bulebis, saxelmZRvanelo ideis, agreTve qcevis ZiriTadi wesis aRmniSv ne-
lad.698 pirvel rigSi unda aRiniSnos, rom, radgan valdebulebis Sesrulebis 
ins   tituti Seadgens samoqalaqo samarTlis nawils, mis mimarT vrceldeba 
samoqalaqo kanonmdeblobis ZiriTadi principebi, rac dadge ni lia saqarTve-
los samoqalaqo kodeqsiT. garda amisa, valdebulebis Sesru le bisaTvis dam-

694 kereseliZe, kerZo samarTlis uzogadesi sistemuri cnebebi, 2009, gv. 271.
695 liluaSvili, samoqalaqo-saproceso samarTali, II gamocema, 2005, gv. 233.
696 WeWelaSvili, saxelSekrulebo samarTali, 2008, gv. 136.
697 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 361-e muxli, gv. 267.
698 ix. ucxo sityvaTa leqsikoni, 1973, gv. 333.
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axasiaTebelia sakuTriv Sesrulebis momwesrigebeli princi pe bis moqmedebac. 
magaliTad, 361 II muxlis Tanax mad, valdebuleba unda Sesruldes jerovnad, 
keTilsindisierad, daTqmul drosa da adgilas. 

termini `jerovani~ `srulfasovanis~ analogia. igi Tavis TavSi moicavs 
361 II muxlis gansazRvrul Sesrulebas.699

valdebulebis jerovani Sesruleba warmoadgens kanonmdeblobiT gaTva-
lis winebul erT-erT umniSvnelovanes princips da mas ukavSirdeba val-
debulebis Sewyveta (magaliTad, 427-e muxlis Tanaxmad, valdebu le  biTi 
urTierToba wydeba kreditoris sasargeblod valdebulebis Sesru le biT 
(Sesruleba). kanonmdebloba ganasxvavebs valdebulebis jerovan (saTanado) 
da arajerovan (arasaTanado) Sesrulebas. arajerovania Sesruleba, rodesac 
valdebuleba movalis mier, marTalia, srul de ba, Tumca Sesrulebas xarvezi 
gaaCnia,700 rom igi ar Seesabameba val de bulebis safuZvlad arsebuli garigebis 
Sinaarssa da SesrulebiT dain te resebuli pirebis molodins.701 

valdebulebis jerovan SesrulebasTan mimarTebiT saqarTvelos uzenaesi 
sasamarTlos samoqalaqo saqmeTa palatam miuTiTa, „rom gansaxilvel SemTx-
vevaSi valdebulebis jerovani Sesruleba gulisxmobda ara marto saqonlis 
miwodebas, aramed aseve instalacias, montaJs, swavlebas. xelSekrulebis yve-
la pirobis Sesrulebac dadgenil vadaSi unda momxdariyo“.702

valdebulebis arajerovani Sesrulebis SemTxvevaSi valdebuleba ar wyde-
ba da rogorc wesi, Sedegad iwvevs valde bu lebis damrRvevi piris pasuxismge-
blobas.703 valdebulebis jerovani Sesruleba gulisxmobs movalis mier im 
moTxov naTa ganuxrel dacvas, romlebic dakavSirebulia TviT Sesrulebis 
sagan Tan.704 Tu rogori Sesrulebaa jerovani, upirveles yovlisa, xelSek-
rulebiT ganisazRvreba. fasaduri Sesruleba valdebulebis Sesrulebad ar 
CaiTvleba.705

valdebulebis jerovani Sesrulebis principi Tavisi bunebiT ufro 
dispozi ci u ri xasiaTisaa706 (kreditori uflebamosilia miiRos movalis mier 

699 begiaSvili, valdebulebis Sesrulebis SeuZlebloba, samarTlis Jurnali „sarCevi“, 
#1(2), 2011, gv. 9.
700 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2011 wlis 28 martis # as-282-266011 gadawyvetileba.
701 WeWelaSvili, saxelSekrulebo samarTali, 2008, gv. 130.
702 iqve.
703 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 11.
704 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2011 wlis 28 martis #as-282-266011 gadawyvetileba. 
705 vaSakiZe, samoqalaqo kodeqsis garTulebul valdebulebaTa sistema, 2010, gv. 58.
706 dispoziciuri normebis Sesabamisad, kanonis normisgan gansxvavebuli SeTanxmeba mx-
areTa Soris dasaSvebia, Tu is ar ewinaaR m de geba kanonisa da samoqalaqo kanonmdeblobiT 
ganmtkicebul keTilsindisie re bis princips. dispoziciuri normebi kerZosamarTlebriv 
kanonmdeblobaSi mocemulia im farglebSi, ra farglebSic moqmedebis Tavisufleba mxa-
reebs sakuTari samarTlebrivi urTierTobis Sesabamisi interesebis ukeT ganxorciele-
bi saT vis sWirdebaT. ix.: kereseliZe, kerZo samarTlis uzogadesi sistemuri cnebebi, 2009, 
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SeTavazebuli arajerovani Sesrulebac). valdebulebiTi urTierTobis mxa-
reebi SeiZleba Se Tanxmdnen, Tu ra CaiTvleba konkretul SemTxvevaSi valde-
bulebis jerovan Ses rulebad. Tu xelSekrulebis mxareebi ar isargebleben 
am SesaZleb lo biT, aseT SemTxvevebSi, valdebulebis jerovan Ses rulebasTan 
mimarTebiT gamoyenebuli iqneba kanoniT dadgenili normebi. magali Tad, 380-e 
muxlis Tanaxmad, Tu Sesrulebis xarisxi dawvrilebiT ar aris xelSekrule-
baSi gansazRvruli, maSin movale valdebulia Seasrulos sul cota, saSualo 
xarisxis samuSao an gadasces saSualo xarisxis nivTi707. 

valdebulebis jerovani Sesrulebis principi zogadi xasiaTisaa da farTo 
gagebiT, moicavs valdebulebis Sesrulebis sxva principebsac, rogoricaa: 
realuri Sesrulebis principi; valdebulebis Sesru lebaze calmxrivad uar-
is Tqmis dauSveblobis principi; urTierT Tanam Srom lobisa da keTilsindi-
sierebis principebi. nebismieri jerovani Sesruleba iTvleba realur Ses-
rulebad, ar arRvevs valdebulebis Sesrulebaze calmxrivad uaris Tqmis 
dauSveb lo bis princips, Seesabameba urTierTTanamSromlobis moTxovnebs da 
gan xorcie lebulia keTilsindisierad (magaliTad, Tuki movale valdebulia 
gadasces kreditors esa Tu is konkretulad gansazRvruli nivTi, jerovan 
Sesrulebad CaiTvleba swored am nivTis gadacema kreditorisaTvis; Tuki 
movale valdebulia garkveuli xarisxis nivTi miawodos kreditors garkveul 
dro sa da adgilas, swored SeTaxmebuli xarisxis nivTis Sesabamis drosa da 
adgilas gadacema CaiTvleba jerovan Sesrulebad). 

valdebulebis jerovani Sesrulebis principis erT-erT niSan-Tvisebas 
war moadgens realuri Sesruleba. realuri (naturiT) Sesruleba warmoad-
gens kontinenturi evropis qveynebis kanonmdeblobis umTavres princips. 
val  debulebis Seusruleblobis SemTxvevaSi kreditoris ZiriTadi ufle-
baa moiTxovos movalisagan valdebulebis realuri (naturiT) Sesruleba.708 
ger ma  nuli valdebulebiTi samarTlis reformis Sedegad damkvidrda midgo-
ma, romelic erTsa da imave dros icavs braleuli pasuxismgeblobis prin-
cips zianis anazRaurebis moTxovnis uflebasTan mimarTebiT da amasTanave, 
aRi a rebs naturiT Sesrulebis (performance in specie) moTxovnis primats.709 am 
ori niSandoblivi elementis kombinacia germanul da zogadad kontinentur 
samarTals ganasxvavebs saerTo samarTlis sistemisagan, radgan saerTo samar-
TalSi zogadi wesis saxiT dadgenilia, rom movalis mier saxelSekrulebo 
valdebulebis darRvevisas, kreditors SeuZ lia movalisagan moiTxovos fu-

gv. 83; CaCava, moTxovnebis da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, dis. 
Tsu, 2010, gv. 5; Larenz, Allgemeiner Teil des Bürgerlichen Rechts, 9 Auflage, 2004, §3, Rn 96. 
707 aseve, 362-e muxlis Tanaxmad, Tu Sesrulebis adgili gansazRvruli ar aris, sagnis mi-
wodebis adgils Tavad kanonmdebeli adgens. ix. ZlieriSvili, valdebulebis Sesruleba, 
2006, gv. 12.
708 kandelhardi, realuri Sesruleba Tu zianis anazRaureba: saerTaSoriso konsensusi? 
sergi jorbenaZe, 70, saiubileo krebuli, 1996, gv. 103.
709 Markesinis/Unberath/Johnston , The German Law of Contract _ A Comparative Treatise, 2nd ed. Hart 
Publishing, Oxford, Portland, Oregon, 2006, p. 438.
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ladi kompensacia.710 
evropis saxelSekrulebo samarTlis principebis 9-102(1)-e muxlis Tanax-

mad, dazaralebul mxares ufleba aqvs moiTxovos nebismieri saxis val debu-
lebis naturiT Sesruleba, maT Soris arajerovani Sesrulebis SemTx veva Sic, 
garda im SemTxvevebisa, roca saxezea fuladi valdebuleba. amgva rad, pri-
oritetuladaa aRiarebuli valdebulebis realuri (naturiT) Ses ru lebis 
principi. amasTan, aRsaniSnavia, rom gamoiyeneba saerTo samarTlis termino-
logia _ spe ci fic performance. valde bu le bis naturiT Sesruleba dauSvebelia 
im SemTxvevaSi, Tuki: a) es SeuZ le belia anda arakanonieria; b) moiTxovs mov-
alisagan aragonivruli da Seusa ba mod maRali xarjebis gawevas; g) Sesruleba 
gamoixateba piradi xasiaTis samuSaos SesrulebaSi an momsaxurebis gawevaSi, 
anda dafuZnebulia piradi xasiaTis urTierTobebze; d) gonivrulad SeuZlia 
Sesrulebis miReba sxva wyarodan. 

evropis saxelSekrulebo samarTlis principebis 9-301(1) muxliT gaTva-
lis winebulia, rom mxares ufleba aqvs Sewyvitos xelSekruleba, Tuki meore 
mxaris mier saxelSekrulebo valdebulebis Seusrulebloba arsebi Ti xasi-
aTisaa. valdebulebis Seusrulebloba arsebiTi xasiaTisaa, Tuki: a) xelSek-
rulebis arsi gamoixateba valdebulebis zustad SesrulebaSi xelSekrulebis 
pirobebis Sesabamisad (SeTanxmebuli pirobebidan nebis mie ri gadaxveva iTv-
leba, rogorc xelSekrulebis arsis mniSvnelovan Secvlad da aTavisuflebs 
meore mxares valdebulebebisagan); b) valdebulebis Seusruleblobis Sede-
gad meore mxare arsebiTad kargavs imas, risi miRebis molodinic gaaCnda 
xelSekrulebidan gamomdinare, garda im SemTxvevebisa, roca meore mxare ar 
iTvaliswinebda da arc SeeZlo gaeTvaliswinebina ase Ti Sedegis dadgomis 
SesaZlebloba (mxedvelobaSi miiReba mxolod miye ne buli zianis odenoba); g) 
Seusrulebloba gamowveulia valdebuli piris ganzraxi qmedebiT da dazara-
lebul mxares aZlevs imis safuZvls, rom mas aRar unda hqondes meore mxaris 
mier valdebulebis momavalSi Sesrulebis molodini. 

evropis saxelSekrulebo samarTlis principebis 8:103-e muxliT gaTva lis-
winebuli valdebulebis arsebiTi Seusruleblobis cneba imeorebs `saqonlis 
saerTaSoriso yidva-gayidvis~ Sesaxeb gaero-s 1980 wlis venis konvenciis 25-e 
muxlisa da 1964 wlis haagis `saqonlis saerTaSoriso yidva-gayidvis erTgva-
rovani kanonis Sesaxeb~ konvenciis me-10 muxliT gaTvaliswinebul debulebebs.711

rogorc kontinenturi samarTlis Semadgeneli nawili, `qarTuli samoqa-
la qo kodeqsi Sesrulebaze orientirebuli aqtia. Sesrulebis priorite tu-
lo baze metyvelebs is faqtic, rom saqarTvelos samoqalaqo kodeqsi val debu-
lebis darRvevis safuZvelze aRmocenebuli meoradi moTxovnis ufle ba Ta 
katalogSi upiratesad gamosayenebel samarTlebrivi dacvis saSua le bad dam-

710 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 76.
711 Lubbe, Fundamental breach under the GISG: A source of fundamentally divergent results, RabelsZ 3/2004, 
 p. 444-472.
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atebiT Sesrulebas iTvaliswinebs“.712 
naturiT Sesruleba niSnavs imas, rom mxarebma unda Seasrulon is moq-

medebebi, romelTa Sesrulebis valdebulobac maT ikisres. „samarTals ara 
aqvs araviTari safuZveli, uari Tqvas in natura Sesrulebaze. “713

 naturiT Sesrulebis moTxovna manamdea, vidre ar sebobs misi dakmayo-
filebis SesaZlebloba.714 am garemoebas gansakuTrebiT esmeva xazi saqarT-
velos sasamarTloebis praqtikaSi. sasamarTlos ara aqvs ufleba, usafuZv-
lod uTxras uari kreditors naturiT anazRaurebaze. 

naturiT Sesruleba mraval garemoebazea damokidebuli da ara mxolod 
kreditoris mondomebaze, rom ganxorcieldes aseTi Sesruleba.715

b. valdebulebis keTilsindisierad Sesruleba
sabazro ekonomikaze morgebuli kerZo samarT lis Camoyalibebis pro-

cesSi gan sakuTrebiT gamoikveTa `keTilsindisierebis~ mniSvneloba.716 gan-
viTarebuli qvey  nebis samarTalSi igi warmoadgens mTeli samoqalaqo brun-
vis qvakuTxeds.717 qarTul samoqalaqo samarTalSic imave mizans emsaxureba 
keTilsindisierebis rogorc samarTlebrivi faseu lobis SemoReba. samoqa-
laqo brunvis simyare da sta bi lu roba misi mona wilis keTilsindisierebazea 
da mokidebuli. 

8 III muxlis Tanaxmad, `samarT leb rivi urTierTobis monawileni valdeb-
ulni arian keTilsindisierad ganaxorcielon TavianTi ufleba-movaleoba-
ni~. keTilsindisierad qcevis valdebuleba emyareba samar Tal Si sazogadod 
moqmed keTilsindisi ere bis varauds. es varaudi gansazRv ravs samarTleb-
rivi urTierTobis saerTo mimarTulebasac. ara urTier To bis monawileTa 
interesebis dapirispireba, ara med maTi solidarobaa nor ma luri samoqalaqo 
brunvis safuZveli. keTilsindisiereba ara marto uflebis arse bo bis, aramed 
movaleobis Sesrulebis varaudicaa. 

keTilsindisiereba gulisxmobs samoqalaqo brunvis monawileTa moqmede-
bas pasuxismgeblobiT, erTmaneTis uflebebisadmi pativiscemiT mopyrobas. 
keTil sin disie reba rogorc normatiuli, ise subieqturi nebis gan martebis 
instru mentia. mis safuZvelze aRmoifxvreba rogorc kanonis, ise xelSek-
rulebis xarvezi.718 

keTilsindisierebis principis gamoyeneba ZiriTadad ganpirobebulia Sem-
TxvevebiT, romlebSic moT xov na an kontrahentis qceva formalurad moq med 
mate ria lur samarTals Seesabameba, magram misi ganxor cie le ba konkre tul 

712 zoiZe, evropuli kerZo samarTlis recefcia saqarTveloSi, 2005, gv. 286.
713 Франчози, Институционный курс римского права: Пер. с итал, 2004, 67.
714 Worlen/ Metzler-Muller, Schuldrecht AT, 11 Vollig uberarbeitete und verbesserte Auflage, 2013, 44.
715 CitaSvili, Secvlili garemoebebiT warmoSobili Sesrulebis garTuleba da SeuZle-
bloba, `samarTlis Jurnali~, #2, 2011, gv. 133-174.
716 Worlen/Metzler-Muller, Schuldrecht AT, 11 Vollig uberarbeitete und verbesserte Auflage, 2013, 45.
717 Palandt/Heinrichs, §242, Rn 3.
718 Larenz, Lehrbuch des Sculdrechts, Band 1, Allgemeiner Teil, 14 Auflage, 1987, S. 94.
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SemTxvevaSi usamarTloa an meore mxa ris safuZvlian ndobas ewinaaR m de geba.719 
keTilsindi si ereba `Ria normaa~,720 romlis Sinaarsic ar SeiZleba dadgin-
des mxolod abstraqtuli gziT, aramed igi da mo kidebulia saqmis faqtobriv 
garemoebebze, da dadgenil unda iqnes dakonkretebis meTodis gamoye nebiT.721 

8 III muxlis danawesi zo ga di xasiaTis debulebaa, romlis detalizebac ssk-
is calkeul muxlebSi xdeba. am TvalsazrisiT gan sakuT re biT mniSvnelovania 
361 II muxlis danawesi, romlis Tanaxmadac, `valdebuleba unda Ses ruldes 
jerovnad, keTilsindi si erad, daTq mul dro sa da adgilas...~ am normebis mo-
qmedeba calsaxa da imperatiu lia, amitomac xelSekrulebis mxareebs ara aqvT 
ufleba SeTanxmebiT gamo ricxon maTi moqmedeba.722 8 III muxli gansazRvravs 
ke Til sindi si erebas, rogorc valdebulebis ZiriTad da imanentur elements 
da mxolod valdebulebaTa Sesru lebiT ar Semoifargleba.723 

keTilsindi si erebis principis Sinaarsi, upirveles yovlisa, imiT gamoi-
xa teba, rom mxares, garda valde bu lebebis jerovani Sesrulebisa, evaleba 
valdebulebis keTilsindi si erad Sesrulebac, anu kontrahentis pa tivsadebi 
interesebis gaTvaliswineba da dacva. am moTxov nis darRveva ki, ara mxolod 
saxelSekrulebo valde bu lebebis Sesrulebis procesSi, aramed saxelSek ru-
lebo molaparakebaTa da ZiriTadi valdebulebebis Ses rulebis Semdgom etap-
zec SeiZleba pasuxis mgeb lobis dakisrebis safuZveli gaxdes.724 

keTilsindi si erebis principi romis samarTlidan iRebs saTaves. principi 
„bona fides“ (keTilsindi si ereba) mniSvnelovan adgils ikavebda Ius civile -sa da 
romaul samarTlebriv azrovnebaSi. saqmian urTierTobebSi bo na  fides-is gamo-
ye neba niSnavda, rom mxareebi TavianT pi robasa da micemul sityvas daicavd-
nen (bona fides negotia), winaaRmdeg SemTxevevaSi dazaralebul mxares ufleba 
hqonda waredgina ex fide bona pretenzia da moeTxova kontrahentisagan valde-
bulebis iZulebiTi Sesruleba exceptio doli (generalis)-is sarCelis safuZvelze.725 

keTilsindi si erebis principi Tanamedrove ganviTa rebuli qveynebis kanon-
mdeb lobasa da doqtrinaSi did wi lad dakavSirebulia moralur standartebT-
an. ke Til sindi si ereba niSnavs gulwrfelobas, miukerZoeb lo bas, obieqturo-
bas, samarTlianobas, erTgulebas da sxv.726 

719 kereseliZe, kerZo samarTlis uzogadesi sistemuri cne be bi, 2009, gv. 83.
720 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 361-e muxli, gv. 271.
721 Palandt/Heinrichs, §242, Rn 3.
722 vaSakiZe, keTilsindi si ereba saqarTvelos samoqalaqo ko deq sis mixedviT _ abstraqcia 
Tu moqmedi samarTali, Jur na  li `qarTuli samarTlis mimoxilva~, #10, 2007, gv. 38.
723 ioseliani, keTilsindi si erebis principi saxelSekrulebo samarTalSi (Sedare biT- 
samar T lebrivi gamokvleva), Jurnali `qarTuli samarTlis mimoxilva~, specialuri gamo-
cema, 2007, gv. 16.
724 Medicus/ Schuldrecht, Allgemeiner Teil, 3 Auflage, Verlag C.H. Beck, 2006, S.2.
725 Zimmermann, The Law of Obligations. Roman Foundations of the Civilian Tradition, OXFORD University 
Press, 1996, p. 667.
726 Zimmermann/Whittaker, Good Faith in European Contract Law, Cambridge University Press, 2000, p. 31.
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keTilsindi si erebis princips icnobs rogorc ko n ti  nenturi, ise saer-
To samarTlis ojaxebi, magaliTad, germanuli sa mar Tlis sistemebSi bona 
fides-ma sagrZnobi gavlena iqonia ara marto valde bu le biT samarTalze, 
aramed mTel samarTlebriv sistemaze. germaniis samoqalaqo kodeqsis 242-
e paragrafis mixedviT, `movale val de bu lia Sesruleba ganaxorcielos 
keTilsindisierad, rogorc amas brunvis Cveulebebi moiT xovs.~ amasTa-
nave, keTilsindi si eri damokidebuleba moeTxoveba ara mxo lod movales, 
aramed kreditorsac, romelic SeiZleba SeizRudos Tavis uflebebSi da 
uari eTqvas maT dac vaze, Tuki igi Seecdeba uflebis borotad gamoye ne bas 
(gsk-is 242-e paragrafis ganvrcoba uflebis borotad gamoyenebis SemTxve-
veb zec imiT aris gan pi robebuli, rom germaniis samoqalaqo kodeqsi ar 
Seicavs calke muxls, romelic SeuzRu dav da arakeTilsindi si er mxares 
uflebis bo ro tad gamoyenebis SesaZ leb lobas). keTilsindi si e re bis prin-
cipi aRiarebul iqna germanul doqtri na Si `samefo normad~, romelic sxva 
samarTlis normebis modifi ci re basac axdens.727

amasTan, aRsaniSnavia, rom ger manuli samarTlis sistemis qveynebSi valde-
bulebis keTilsindi si e rad Sesru lebis principi ganimarteba ufro far Tod 
da misi moqmedeba ar Semoifargleba mxolod valdebu le bis Sesru lebiT.728 

keTilsindi si e re bis prin cipi asaxulia evropis sa xel Sekrulebo samarT-
lis principebSic. kerZod, 1:201-e muxlis Tanaxmad, TiToeuli mxare unda 
moq me debdes keTilsindi si e re bisa da patiosnebis principebis mixed viT.~ 
aRsaniS navia, rom literaturaSi es zogadi debu le bani ganxilulia ZiriTa-
dad val debulebis Sesru le basTan mimarTebiT.729 

keTilsindi si e re bis prin cipi aRiarebulia agreTve kerZo samarTlis unifi-
ci rebis saerTaSoriso insti tutis (International Institute for the Unification of Private 
Law _ UNIDROIT) mier SemuSavebul saerTaSoriso savaWro xel Sekrulebebis 
prin cipebis (Principles of International Commercial Contracts) 1.7 muxlSic, kerZod, 
`TiToeuli mxare valdebulia imoqmedos saerTaSoriso-savaWro praq tikaSi 
miRebuli keTilsindi si e re biTa da patio sa ni saqmosnuri praqtikiT. mxareebs 
ara aqvT ufleba, gamoricxon an SezRudon aRniSnuli valdebuleba.~730 aRsa-
niS navia, rom keTilsindi si e re ba `unidruas ~ prin ci pebSi ganixileba ara mxo-

727 Land,. Salient Features of the Principles of European Contract Law: A comparison with the UCC, Pace 
International Law Review, Fall 2001, p. 339, keTilsindi si e re bis principi gaTvaliswinebulia 
agreTve holandiis samo qa laqo kodeqsis 6:2 da 6:248-e muxlebSi, italiis samoqalaqo 
kodeqsis 1375-e muxlSi, saberZneTis samoqalaqo kodeqsis 288-e muxlSi, safran geTis 
samoqa laqo kodeqsis 1134-e muxlSi, espaneTis sa mo qalaqo kodeqsis me-7 muxlSi, por tu-
galiis samoqa la qo kodeqsis 762-e muxlSi.
728 Markesinis/ Lorenz/Dannemann, The German Law Obligations, Vol.1. The Law of Contract and Restitu ti-
ons: A Comparative Introduction, 1997, P. 511-513.
729 Towards a European Civil Code, ed. by Hartkamp/Hesselink/Hondius/Perron/Vranken, Nijmegen, Dodrecht, 
Boston, Lon don, 1994. P. 205-209.
730 Principles of International Commercial Contracts (UNIDROIT), Rom, 1994. Uniform Law Rewiew, 2004, 
p. 124-189.
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lod valdebulebis Sesru lebis, aramed saxelSekrulebo samarTlis zogad 
prin cipadac. 

sainteresoa, rom `unidruas ~ prin ci pebi Seicavs, sul mcire, 30 muxls, 
rom lebic met-naklebad uTiTebs an eyrdnoba keTilsindi si e re bis prin-
cips, xolo evro pu li saxelSekrulebo samarTlis principebi ki, ara nak leb 
40 muxls.731 keTilsindi si e re ba gulisxmobs samo qa laqo brunvis monawileTa 
erTmaneTis uflebe bi sadmi pativiscemiT mopyrobas.732 

361 II muxlis danawesi, rom valdebuleba unda Sesruldes keTilsindi si e-
rad, war mo adgens kanonismier moTxovnas da gulisx mobs zogadad samoqalaqo-
samarTlebrivi urTierTobis mona wi leTa mier urTierTobis sxva monawilis 
interesebis pativiscemas, sakuTari rolisa da pasuxismgeblobis gaTavisebas 
Tundac im SemTxvevaSi, rodesac mas konk re tu li pirdapiri valdebuleba ar 
ekisreba. magali Tad, nebismier valdebulebiT-samarTlebriv urTierTo baSi, 
keTil sindi si e re bis prin cip idan gamomdinare, kreditors ar SeuZlia uari 
Tqvas movalis mier valdebulebis Sesrulebis mcire xelSewyobaze, rode-
sac mova les kreditoris mxridan esaWiroeba aseTi xelSewyoba masze nakisri 
valdebulebis jerovnad Sesrulebi saT vis. keTil sindi  si e re bis prin cipidan 
gamomdinare, val de bulebiT-samarTlebrivi urTier To bis monawile mxa re Ta 
TanamSromloba, meore mxaris interesebis gaTva lis wineba saWiroa am urTier-
Tobis normalurad gan viTarebisaTvis. aseT SemTxve vaSi, orive mxare iqneba 
kmayofili: kreditori _ valdebulebis Sesrulebis mi Re biT, xolo movale _ 
valdebulebisagan gaTavisuf le biT.733 

361 II muxlSi miTiTebuli ke Til sindi si e re bis prin cipis Sesabamisi qce-
vis moT xovna doqtrinasa da sasamarTlo praqtikaSi sa val de bu lodaa miC-
neuli. Sesabamisad, es norma impera tiuli xasiaTisaa. amis Sedegia is, rom 
valdebule bis SesrulebaSi keTilsindi si e re bis prin cipis rea li zacia, ro-
gorc wesi, ar SeiZleba winaswar gamoi ric xos erTi mxaris calmxrivi uariT 
an mxareTa Soris SeTanxmebiT.734 

iuridiul literaturaSi keTilsindi si e re bis prin cips gabatone buli 
Sexedulebis mi xed viT, sami funqcia akisria: 1) yvela xelSekruleba unda 
ganimartos keTil sindi si e re bis prin cipidan gamomdinare; 2) keTilsindi si e-
re bis prin cips aqvs xarvezis (samarTlis normis) Semavsebeli funqcia, aseve 
xelSekrulebis piro baTa (romelic mxa reTa mier an/da kanoniT ar iyo gaT-
valiswinebuli) dama te bis funqcia; 3) gamauqmebeli, SemzRudavi da `makore-
qtirebeli~ funqci ebi.735 

731 Lando, A Vision of a Future World Contact Law: impact of European and UNIDROIT Contract Principles, 
Uniform Commercial Code Law Journal, issue 2, Fall 2004, p. 3-46.
732 Tallon, Binding force of contract, Budapest, 1991, p. 111.
733 Stathopoulos, Contract Law in Hellas, The Hague, London, Boston, Sakkoulas. Athens, Kluwer Law Inter-
national, 1995, p. 58.
734 WeWelaSvili, saxelSekrulebo samarTali, 2008, gv. 132.
735 ix. ioseliani, keTilsin di  si e re bis prin cipi sa xel Sek ru le bo samarTalSi (Seda re biT-
samarTlebrivi gamokvleva), Jurnali `qarTuli samarT lis mimoxilva~, specialuri gamo-
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keTilsindi si e re bis prin cips aqvs damakonkretebeli funqciac. valdebu-
lebaTa dakonkretebis mizniT gamoi yeneba ara me-8, aramed 361-e muxli, ro-
melic akonkretebs, Tu rogor unda Sesruldes valdebuleba. magaliTad, 
ra xdeba im SemTx ve vaSi, Tu mxareebi ar SeTanxmebulan valdebulebis Ses-
rulebis zust vadaze. nebismieri saRad moazrovne adamiani upasuxebs, rom 
aseT SemTxvevaSi val de buleba unda Sesruldes goniv rul vadaSi.736 amasTa-
nave, es debuleba zogadad moqmedebs ara mxo lod movalis, aramed kredito-
ris valdebulebis mi mar Tac.737 

logikuri da faqtobrivi mijna keTil sindi si e r da jerovan Sesrulebas 
So ris sakmaod viwroa da praq tikaSi iSviaTad Tu gansxvavdeba erTmaneTi sa gan. 
je ro va ni Sesrulebis sityvasityviTi analogiis moZebna ev ropul kodi fi ka-
ciebSi sakmaod rTulia, radgan maTi umravlesoba keTil sindi si e re bisa da 
wesierebis cnebe biT kmayofildeba. miuxedavad amisa, Teoriuli gans x vaveba 
valdebulebis jerovan da keTil sindi si e r Ses rulebas Soris mainc arsebobs. 
361 II muxli uTiTebs valdebulebis daTqmul drosa da adgilas Sesrulebis 
aucileblobaze. valdebule bis jerovani Ses ruleba ukavSirdeba Sesrulebis 
sa gansa da mis Tvisebebs. movalem kreditors unda ga das ces im xarisxis, im ra-
odenobisa da Tvisebis nivTi, rogoric mxareTa SeTanxmebidan an valdebule-
bis ar si dan gamomdinareobs (realuri Sesruleba). igi ve wesi moqmedebs, roca 
valdebulebebis sagania momsaxureba. Tu val de bulebis Sesrulebis pirobebi 
unda gani saz Rv  ros xelSekrulebis erT-erTi mxaris an mesame piris mier, es 
unda moxdes keTilsindisierad da samarT li a nad (325). Sesabamisad, valdeb-
uleba sruldeba jerovnad, Tuki igi akmayofilebs SeTanxmebul pirobebs, 
xolo, Tu Sesrulebis pirobebi SeTanxmebuli ar aris, val debuleba unda Ses-
ruldes keTilsindisierad, anu ise, ro gorc igi Se Tanxmebis arsebobis SemTx-
vevaSi Ses rul deboda. jerovnebac da keTil sin di sierebac val de bulebis Ses-
rulebis ganuyofeli principebia, Tumca pirveli konkretulia da advilad 
gansasazRvri, maSin, roca keTilsindisiereba abs t raq tulia da Sesabamisad, 
met argumentacias saWiroebs. orive principis Sefa seba ZiriTadad mosamarT-
lis prerogativaa. es garemoeba ara marto boWavs mo sa marTles konkretuli 
SemTxvevis Sefasebisas, aramed aRWuravs mas uflebiT keTil sin di  siere basa 
da samarTlianobaze dafuZnebuli gadaw yve tileba mii Ros.

 arakeTil sin di  sieri qcevis dadgena konkretuli faqtis Sefasebis sakiT-
xia da mosa marT lis mier unda gadawydes yovel konkretul SemTx ve vaSi faq-
tobrivi garemoebebis gaTvaliswinebiT.738 mosamarTlis mier warmoebuli Se-
fasebis es pro ce si sakmaod kompleqsuria da did dakvirvebas moiTxovs, radgan 
keTil sin di  siere bis moTxovnas ar gaaC nia abso lu turi upiratesoba saxelSek-

cema, 2007, gv. 12-72.
736 vaSakiZe, keTilsindi si e re ba saqarTvelos samoqa la qo kodeqsis mixedviT _ abstraqcia 
Tu moqmedi samar Ta li, Jurnali ̀ qarTuli samarTlis mimoxilva~, #9, 10/2007-1, gv. 14-58.
737 Larenz , Lehrbuch des Schuldrechts, Band 1. Allgemeiner Teil, 14 Auflage, 1987, S. 131.
738 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 13.
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rulebo Tavisuf le bis mimarT da dauS vebelia yoveli gadawyvetilebis dasa-
bu Teba abstraqtuli principebis safuZ vel ze. auci le be lia yoveli konkre-
tuli SemTxvevis specifikurobis gaTva lis wineba.739 

keTilsindi si e re bis prin cipi, rogorc samoqalaqo brunvis monawileTa 
zo gadsaxelmZRvanelo principi, mo cemulia saqarTvelos samoqalaqo kod-
eqsis araerT muxlSi. amotomac, keTilsindi si e re bis prin cipis Se sa bamisad 
moqme debis valdebuleba ar Semoifargleba mxolod saxelSekrulebo samar-
TliT, aramed igi amo sa vali da fundamenturi qcevis principia zogadad 
kerZosa marT lebriv urTierTobebSi.740 

5. valdebulebis Sesrulebis adgili

a. zogadi debulebani
valdebuleba unda Sesruldes saTanado adgilas (locus opportunus).741 val de-

bu  le bis Sesrulebis adgilia is adgili, sadac movale axorcielebs val de bu-
lebis Sesasrulebel bolo moqmedebas.742 es adgili SeiZleba gansxvav de bo des 
im adgilisagan, sadac Sesrulebis Sedegi dgeba (Sedegis adgili).743 amas Tan, 
ufro xSiria SemTxvevebi, rodesac `valdebu le bis Sesrulebis ad gi li~ da 
`Sedegis~ adgili erTmaneTs emTxveva. magaliTad, rodesac piri agrarul ba-
zarSi produqtebs yidulobs, aq, rogorc Sesrulebis adgili, ise Sedegis 
adgili iqneba agraruli bazris adgilsamyofeli. 

val de bu  le bis Sesrulebis adgilia is adgili, sadac movalem unda Seas-
ru los valdebulebidan gamomdinare moqmedeba.744 saubaria sivrceSi metad 
Tu naklebad gansazRvrul punqtze. es SeiZleba iyos gansazRvruli Senoba 
an gansazRvruli dasaxlebuli punqti (qalaqi, sofeli, quCa) an regioni, an 
sulac saxelmwifo. saqme unda exebodes adgils, sadac movale ganaxorcie-
lebs Tavisi val de bu  le bis SesrulebisaTvis saWiro ukanasknel moqmedebas. 
nakleb mniSvnelovania, Tu sad ganaxorciela movalem SesrulebisaTvis sa Wi-
ro mosamzadebeli qmedebebi.745 val de bu  le bis Sesrulebis adgilia is adgili, 
sadac gansaxorcielebeli moqmedeba unda Sesruldes.746 

 val de bu  le bis Sesrulebis adgili ar unda iqnes gaigivebuli Sedegis 
ad gilTan, anu adgilTan, sadac dgeba Sedegi. rogorc wesi, Sesrulebis 
adgi li kavSirSia Sedegis adgilTan, magram xSir SemTxvevaSi val de bu  le bis 

739 vaSakiZe, samoqalaqo kodeqsis garTulebul valdebule ba Ta sistema, 2010, gv. 64.
740 WeWelaSvili, saxelSekrulebo samarTali, 2008, gv. 132.
741 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 49.
742 Weiler, Schuldrecht Allgemeiner Teil, 2012, §10, Rn 15.
743 Larenz, Lerbuch des Schuldrechts, Band I, Allgemeiner Teil _ 14 neubearb. Aufl, C.H. Beck, 1987, S. 193.
744 Дернбург, Пандекты, Т. 2, Обязательственное право, 1900, 689.
745 zarandia, saxelSekrulebo val de bu  le bis Sesrulebis adgili da vadebi, 2005, gv. 4.
746 WeWelaSvili, saxelSekrulebo samarTali, 2008, gv. 144.
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Sesru le bis adgili, sadac movale valdebulia ganaxorcielos Sesru le ba, ar 
emTx ve va Sedegis adgils, anu adgils, sadac kreditors SeuZlia isar  geblos 
Sesru lebiT. magaliTad, Tu gamyidveli gayidul nivTs myid     velis moTxovniT 
gzavnis sxva adgilas, vidre es xelSekrulebiT iyo gaT   valiswinebuli, maSin 
nivTis SemTxveviTi daRupvis an dazianebis riski gadadis myidvelze im momen-
tidan, roca gamyidvelma nivTi Caabara gadamzid vels an amis Sesasruleblad 
pasuxismgebel pirs.747 

zogadi wesidan gamomdinare, rogorc saerTod yvela urTierTobaSi, ise 
val de bu  le bis Sesrulebis adgilTan mimarTebiT, Sesruleba unda Seesaba me-
bo des valdebulebis Sinaarss da gamomdinareobdes im safuZvlidan, romel-
mac valdebuleba warmoSva.748 

val de bu  le bis Sesrulebis adgili SeiZleba mravalgvari iyos.749 kerZod, 
ro goricaa: a) mxareTa SeTanxmebiT gansazRvruli Sesrulebis adgili; b) ka -
noniT gansazRvruli Sesrulebis adgili da sxva.750 

b. valdebulebis Sesrulebis calkeuli adgili

b.a. mxareTa SeTanxmebiT gansazRvruli Sesrulebis adgili
yvelaze ufro xSirad val de bu  le bis Sesrulebis adgilis gansazRvra 

xdeba mxareTa Se Tan x mebiT. am debulebis safuZveli saxelSekrulebo Tavi-
suf  lebis princip ia. xelSekrulebis Tavi suflebis princip i, rogorc nebis 
(kerZo avtonomiis) gamovlineba, gu lisx mobs kerZo pirebis uflebas, dadon 
nebismieri Sinaarsis SeTanxmeba.751 ker Zo (nebis) av to nomia ewodeba konkre-
tul pirTaTvis samarTliT miniWe bul da uzrun vel yo fil SesaZleblobas, 
erTmaneTs Soris urTierToba gan sazRvruli farg le bis SigniT moawesrigon 
garigebebis, gansakuTrebiT _ xel Sekrule be bis meSveobiT.752 kerZo avtonomi-
is principis Tanaxmad, samoqa la qo urTierTo bis monawileebs SeuZliaT ga-
naxorcielon kanoniT aukrZa la vi nebismieri moq me de ba, maT Soris iseTic, 
romelic kanoniT pirdapir araa gaTvaliswine bu li.753 

saqarTvelos sa mo qa  la qo kodeqsiT dadgenili saxel Sek rulebo Tavisu-
flebis gageba Seesabameba evropuli valdebulebiTi samarT lis unifikacia-
harmonizaciis process. saerTaSoriso komerciuli xel    Sekrulebebis prin-
cipebis proeqti, romelic amis gamoxatulebaa, pirve li ve muxlSi adgens: 
`mxareebs SeuZliaT Tavisuflad dadon xelSekru le be bi da gansazRvron maTi 

747 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi buneba, 
2010, gv. 42.
748 zarandia, saxelSekrulebo val de bu  le bis Sesrulebis adgili da vadebi, 2005, gv. 5.
749 Weiler, Schuldrecht Allgemeiner Teil, 2012, §10, Rn 16.
750 Worlen/Metzler-Muller, Schuldrecht AT, 11 Vollig uberarbeitete und verbesserte Auflage, 2013, S. 55.
751 Покровскии, Основные проблемы гражданского права, 1998, 250.
752 Säcker, Münchener Kommentar zum Bürgerlichen Gezetzbüch, 5 Auflage, Band I, 2006, Einl., Rn 33.
753 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 90.
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Sinaarsi.~754 
amasTan, xel Sek rulebis Tavisufleba moicavs xel Sek rulebis dadebis Ta -

visuflebasa da xel Sek rulebis Sinaarsis Tavisuflad gansazRvris Se saZ leb-
lobas. Tumca, mxedvelobaSia misaRebi, rom saxel Sek rulebo Tavi suf leba 
saxel Sek rulebo wesrigis farglebSia SesaZlebeli. winaaRmdeg SemTxvevaSi, 
samoqalaqo brunvaSi anarqia da ganukiTxaoba daisadgurebs.755 

val de bu  le bis Sesrulebis adgilis Tavisufali gansazRvra xel Sek ru le -
bis Sinaarsis TavisuflebaSi moiazreba. xel Sek ru le bis mxareebs Tvi Ton ve 
SeuZliaT SeTanxmdnen im adgilze, sadac moxdeba valdebulebis Ses ru leba. 

mxareTa mier val de bu  le bis Sesrulebis adgilis gansazRvra, Tavis mxriv, 
SeiZleba iyos garkveviT gamoxatuli (pirdapiri) an nagulisxmevi (arapirda-
piri). pirdapiria Sesrulebis adgilis gansazRvra, Tuki SeTanxmebaSi miTiTe-
bulia konkretuli adgili, sa dac movalem unda Seasrulos valdebuleba. 
maga liTad, xelSekrulebiT ganisazRvra, rom movalem valdebuleba unda 
Seas rulos garkveul misamarTze. 

nagulisxmevi Sesrulebis adgilis SemTxvevaSi Sesrulebis adgili ara pir-
dapiraa gansazRvruli. am SemTxvevaSi dgeba nagulisxmevi ganzraxvis swori 
interpretaciis sakiTxi. Sesrulebis adgilis dasadgenad mxedvelobaSi mi-
iReba yvela arsebiTi ga re moeba, maT Soris samoqalaqo da savaW ro brunvis 
tradiciebi. 

aseTi saxiT gamovlenil nebas esaWiroeba ganmarteba, rac unda moxdes 
saqarTvelos samoqalaqo kodeqsiT dadgenili wesebiT, ker Zod, nebis gamov-
lenis ganmartebisas neba unda dadgindes goniv ru li gansjis Sedegad da ara 
martooden gamoTqmis sityvasityviTi azri dan. garigebis, anu nebis ganmarte-
ba emsgavseba kanonis ganmartebas: orive SemTxvevaSi xdeba bun do vani, saeWvo 
azris dazusteba, magram, Tu kanonis gan  martebas zogadi xasia Ti aqvs, e.i. 
savaldebuloa an gamoiyeneba yvelas mi  marT da miznad isaxavs kanonis bundo-
vani adgilebis erTiani gagebis uz run velyofas, garigebis gan mar tebis mizani 
ufro viwroa _ garigebis mona wi le mxareebs Soris urTier To bis garkveva. 
amitom, amgvar ganmartebas Za la aqvs mxolod garigebis mona wi leebisaTvis.756 

xelSekrulebis mxareTa uflebebisa da movaleobebis gansazRvrisas 
SeiZ  leba mxedvelobaSi iqnes miRebuli savaWro Cveulebebi da tradiciebi. 
aseTi wesebi ZiriTadad gamoiyeneba saerTaSoriso komerciuli xel Sek ru -
lebebis mxareTa uflebebisa da movaleobebis gansazRvrisas.757 amis dadas tu-
rebas warmoad gens saerTaSoriso savaWro palatis mier 1936 wels miRe bu li 
saerTaSo ri so savaWro terminebis ganmartebis wesebi (inkotermsi). `in ko -
termsi~ (Inter natio nal Commercial Terms) warmoadgens saerTaSo ri so savaWro ter-
754 Schulze/Zimmerman (Hrsg.) Basistexte zum Europäischen Privatrecht. Textsammlung, 2 Auflage, Baden-
Ba den, 2002, S. 436.
755 ZlieriSvili, nardobis xelSekrulebis samarTlebrivi buneba, 2011, gv. 23.
756 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 320.
757 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi buneba, 
2010, gv. 163.
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minebis (cne be bis) Semoklebas, romlebsac didi praqtikuli mniSvneloba aqvs 
nasyidobis xelSekrulebasTan mimarTebiT. dResdReobiT moqmedebs 2010 wlis 
redaq ci iT dadgenili inkotermsis wesebi. inkotermsi zustad gan sazRv ravs 
gam yid ve lisa da myidvelis ufleba-movaleobebs, maT Soris val debu lebis 
Ses ru le bis adgilTan mimarTebiT da ganixileba, rogorc saer Ta Soriso 
stan dar ti.758 

`inkotermsiT~ mowesrigebuli samarTlebrivi sakiTxebi exeba mxareTa Sem  -
deg valdebulebebs: 1) im momentis gansazRvra, rodesac gamyidvelma je rov-
nad Seasrula myidvelisaTvis xelSekrulebiT gaTvaliswinebuli piro be bis 
Sesa ba  misad (raodenoba, zoma, wona, xarisxi, adgili) nayidi saqonlis gada-
cemis val debuleba; 2) nayid saqonelze gamyidvelisagan myidvelze niv Tis 
SemTxve vi Ti dazianebis an ganadgurebis (daRupvis) riskis gadasvlis momentis 
gan sazRvra; 3) mxareTa Soris saeqsporto da saimporto licen zie bis miRebis 
val debulebis ganawileba. ase, magaliTad, termini `Ex Works~ (qarxana-franko; 
`SeTanxmebuli adgili~) Tanaxmad, gamyidvelis mier myidve li saTvis saqonlis 
miwodebis valdebuleba Sesrulebulad iTvleba, rode sac gamyidveli Tavis 
sawarmoSi (qarxana, fabrika, sawyobi da a.S.) myidvels gadascems saqonels 
tvirTis gadazidvisaTvis saWiro sabaJo momsaxurebisa da satransporto sa-
Sua lebaze saqonlis datvirTvis gareSe. mocemuli ter mi ni gamyidvels akis-
rebs minimalur pasuxismgeblobas, rameTu gamyid ve lis sawarmoSi saqonlis 
miRebasTan dakavSirebuli yvela xarji da riski ekisreba myidvels.759 

XX saukunis meore naxevarSi saerTaSoriso vaWrobis ganviTarebam gazarda 
interesi „lex mercatoria“-s mimarT. „lex mercatoria“-s didi mniSvneloba eniWeba 
agreTve gamosayenebeli samarT li sa da davis gadawyvetis wesebTan mimarTe-
biTac. `saerTaSoriso komer ci u li xelSekrulebebis mxareebs gamosayeneb-
el samarT alze SeTanxmebis ma giv rad SeuZliaT miuTiTon, rom es sakiTxi 
gadawydeba saerTaSoriso vaW ro bis sfe ro Si damkvidrebuli savaWro Cveule-
bebisa da tradiciebis mixed viT, romelic aRiarebulia da gamoiyeneba saer-
TaSoriso vaWrobaSi CarTu li mravali saxelmwifos mier. Tuki aseTi zogadi 
wesebis gan sazRvra SeuZlebe lia, maSin davis gadawyvetisas gamoyenebul unda 
iqnes is wesebi, romlebic yvelaze metad samarTliania da Seesabameba davis 
Si naarss. saqmeze gadawyve ti lebis gamotanis swored aseTi procesi, romelic 
warmoadgens nawilobriv samarTlebrivi da nawilobriv Cveulebebisa da 
tradiciebis gamoyenebas, iwo deba „lex mercatoria“-ad Tanamedrove gagebiT~.760 

xelSekrulebis mxareTa uflebebisa da movaleobebis gansazRvrisas sa-
vaW ro Cveulebebisa da tradiciebis did mniSvnelobas iTvaliswinebs agreT ve 
evropis saxelSekrulebo samarTlis principebi, romlebic SemuSavebul iqna 

758 iqve, gv. 168.
759 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 362-e muxli, gv. 277.
760 Lando, Some Features of the Law of Control in the Third Millennium. 
 //http://frontpage. cbs.dk/law/commission_on_european_contact_law/Literature/landv01.htm



385

saxelSekrulebo  samarTali

evropis saxelSekrulebo samarTlis komisiis mier da romlebic ad ge nen ev-
ro  pu li saxelSekrulebo samarTlis ZiriTad debulebebs. aRniS nu li princi-
pe bis 1-el muxlSi aRniSnulia, rom isini gankuTvnilia, ro  gorc ev ro kavSiris 
saxelSekrulebo samarTlis zogadi (saerTo) wesebis saxiT gamo sa ye neblad 
da moqmedeben im SemTxvevaSi, Tuki mxareebi SeTanx md nen, rom xel Sekru le-
bas moawesrigeben `samarTlis saerTo principebis~, `lex mercato ria~-s an sxva 
msgavsi normebiT, anda ar SeurCeviaT kanonmdeblobis rome li me sistema an 
wesebi maT Soris dadebuli xelSekrulebis mosawesrigeblad.761 

valdebulebebis warmoSobis erT-erT mniSvne lovan safuZvels warmoad-
gens xelSekruleba. saerTo samarTlisa da kontinenturi samarTlis sis temis 
qveynebSi xelSekrulebasTan dakavSirebiT istoriulad arsebuli gansxvave-
bebi, Tanamedrove pirobebSi ganicdis dinamikuri unificirebis pro cesebis 
zegav lenas, romlis yvelaze ufro TvalsaCino Sedegebic miR weul iqna evro-
puli integraciis farglebSi. 

unifikacia aris sxvadasxva qveynis samarTalSi Sinaarsobrivad erTgva-
ro vani normebis dadgena, romlebic miznad isaxaven samarTlebrivi urTi er-
To bebis calkeuli saxeebis mowesrigebas da amgvari erTgvarovani normebi 
cvlian erovnuli kanonmdeblobis debulebebs, riTac xels uwyoben erTgva-
rovani samarTlebrivi sivrcis Camoyalibebas, romelic SesaZleblobas iZ le-
va uzrunvelyofil iqnes samarTlebrivi urTierTobis subieqtebis funq ci-
oni rebis msgavsi samarTlebrivi pirobebi. 

XX saukunis meore naxevarSi sxvadasxva saxelmwifos ekonomikis ur Ti-
erTdamokidebulebis zrdam da warmoebis internacionalizaciam es ur Ti-
er Tobebi gamoiyvana calkeuli saxelmwifos farglebidan da ganapiroba 
saer Ta Soriso samarTlis unificirebis saWiroeba sxvadasxva saerTaSoriso 
kon ven ciis saxiT. amasTan, rogorc praqtika cxadyofs, mravali miRebuli 
konvencia ramdenime aTeuli weliwadi mainc ver Sevida ZalaSi, anda moq me-
debs mxolod saxelmwifoTa umniSvnelo wris mimarT. swored amitomac, ase Ti 
mowesrigebis araefeqturobam ganapiroba saxelmwifo-samarTlebrivi mowes-
rige bidan aseTi urTierTobebis sxvagvari mowesrigeba, romlis saxi Tac 
warmodgenil iqna lex mercatoria (transnacionaluri savaWro samarTa li) misi 
Tanamedrove gagebiT _ savaWro Cveulebebisa da tradiciebis erTob li o ba, 
rom elic ar warmoadgens samarTlis normebs (e.w. `msubuqi samarTali~ _ `Soft 
Law~). 

`msubuqi samarTali~ _ es termini gamoiyeneba sxvadasxva saxis organi za  -
ciis mier miRebuli wesebis, standartebis, rekomendaciebis, instruq ci e bisa 
Tu debulebebis mimarT, romlebsac ara aqvT normatiuli (savalde bu lo) xa-
siaTi, Tumca ki, mainc did gavlenas axdenen rogorc zogadad evro kav Si ris, 

761 The Principles of European Contact European contact law (PECL).
 //http://frontpage.cbs.dk/low/commission_on_european_contact_law/Skabelon/pecl_engel sk.htm _ evro-
pis sa xel  Sek ru lebo samarTlis komisiis oficialuri gverdi.
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ise monawile saxelmwifoebis erovnuli samarTlis Camoyali be ba ze.762 `Soft 
Law~ warmoadgens fenomens, romelic, pirvel rigSi, axasiaTebs sa er  Ta Soriso 
samar Tals da mniSvnelovan gavlenas axdens evrokavSiris qvey ne bis erovnuli 
samarTlis unificirebis procesze.763

`msubuq samarTalTan~ mimarTebiT gamoiyofa misi ZiriTadi maxasiaTeb le-
bi: `msubuqi samarTali~ yovelTvis dakavSirebulia qcevis garkveul weseb-
Tan (`rules of conduct~) da Semxvedr urTierTvaldebulebebTan (`commitments~).764 
qcevis aseTi wesebi da valdebulebebi safuZvlad udevs iseT instrumentebs 
(instru ments), romlebsac, marTalia, ar gaaCniaT savaldebulo iuridiuli 
Za la, mag ram gaaCniaT didi samarTlebrivi mniSvneloba. maTi dacva ar aris 
uz run vel yofili saxelmwifoebrivi iZulebiT, Tumca ki, isini ganixileba 
ro gorc mizani, romelic miRweul unda iqnes.765

saboloo jamSi, am wesebisa da urTierTvaldebulebebis mizania gan saz Rv-
ruli praqtikuli Sedegis miRweva anda saqmianobis garkveuli sferos mowes-
ri geba. maSasadame, ̀ Soft Law~ SeiZleba ganxilul iqnes, rogorc qcevis zogadi 
wesebisa da principebis erToblioba, romelsac ara aqvT sa marT lebrivi Za la, 
Tumca gavlenas axdens gansazRvruli praqtikuli Sedegis dadgomaze. 

Sesrulebis adgils SeiZleba Seicavdes xelSekrulebis standartuli pi-
robebic. Tumca ki mxareTa SeTanxmebiT gansazRvrul adgils upiratesoba 
eni Weba standartuli pirobiT gansazRvrul adgilTan SedarebiT.766 

val de bu  le bis Sesrulebis adgilis Taobaze SeTanxmebiT aseve dgindeba 
sasamarTlo qvemdebareoba da gamosayenebeli samarTali,767 kerZod, sssk-is 
me-16 muxlis me-2 nawilis Tanaxmad, xelSekrulebidan gamomdinare, sarCe le-
bi sasa marT los waredgineba xelSekrulebis Sesrulebis adgilis an im ad gi-
lis mi xedviT, sadac xelSekruleba unda Sesrulebuliyo. mxareTa SeTanx-
meba valdebulebis Sesrulebis adgilis Taobaze formis mixedviT SeiZleba 
iyos zepiri an werilobiTi. zogadad, saqarTvelos samo qa laqo kodeqsi ga-
namtkicebs xelSekrulebis formis Tavisuflebis prin cips.768 am mxriv kanon-
mdebloba raime gansakuTrebul moTxovnas Sesrulebis adgilis mimarT ar 
iTvaliswinebs. mxolod zogierT SemTxvevaSi, mxareebs Soris sic xa dis Sesa-
tanad, xel SekrulebaSi an sxva romelime do ku ment Si adgens val debu lebis 
Sesrulebis adgilis werilobiTi miTiTebis val debu  le bas. maga liTad, rode-
sac valdebuleba wydeba kreditoris sasar geb lod Sesru le biT, 429-e muxlis 

762 Trürer, The Role of Soft Law in the Actual Process of European Integration, 1990, p. 131.
763 Borchardt/Wellens , Soft Law in European Community Law. Euro L. Rev. 14 (1989) 5, p. 267.
764 Senden , Soft Law, self-regulation and coregulation in European Law: where do they meet? //Electronic 
Journal of Comparative Law. January 2005. Vol. 9.1. //http:www.ekcl.org/91/art91-3. PDF.
765 Serev, Unification and ,,Soft Law” //Conflicts or harmonization, Melanges Von Overbeek, Fribourg, 1991, 
p. 91.
766 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi buneba, 
2010, gv. 18.
767 liluaSvili, samoqalaqo-saproceso samarTali, II gamocema, 2005, gv. 
768 kereseliZe, kerZo samarTlis uzogadesi sistemuri cnebebi, 2009, gv. 281.
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Tanaxmad, kreditorma movalis moT xovniT Ses ru lebis mTlianad an nawilo-
briv miRebis Sesaxeb unda gasces amis dama das turebeli dokumenti. kredito-
ris an saamisod uflebamosili piris mier Sed genili dokumenti Sesrulebis 
Taobaze unda Seicavdes mona ce mebs valis mocu lobisa da saxeobis Sesaxeb, 
movalis an im piris gvarsa da saxels, ro me lic ixdis vals, Sesrulebis drosa 
da adgils.769 

b.b. kanoniT gansazRvruli Sesrulebis adgili
valdebulebaTa samarTlebrivi mowesrigebisas yuradReba unda mieqces 

imas, Tu ra Sinaarsisaa kreditorsa da movales Soris arsebuli individua lu-
ri urTierToba. rogorc wesi, mxareTa nebis upiratesobis gamo, Sesrulebis 
adgilis dadgenisas kanonismieri mowesrigeba ukana plan ze inacvlebs. Tumca, 
am sakiTxTan dakav Si rebiT yovelgvari gaugebrobis Tavidan asacileblad, 
aucilebelia dadgindes valdebulebis Sesrulebis kano niT gan saz Rvruli 
adgilis gamoyenebis farg le bi.770 

 valdebulebis Sesrulebis adgilis kanonismieri dad  gena ar gamoiyeneba 
yvela im SemTxvevaSi, rodesac Sesrulebis adgili araa mi TiTebuli xelSek-
rulebaSi. upiratesi Zala eniWeba xelSekrulebaSi nagu lisx mev an xelSek-
rulebis arsidan gamomdinare Sesrulebis adgils. is Sem Tx vevebi, rodesac 
valdebulebis Sesrulebis adgili ganisazRvreba ka no nis mier, arcTu ise 
xSiria. magaliTad, deponirebis dros Senaxva unda moxdes Sesrulebis ad-
gilis mixedviT. mibarebuli nivTis dabruneba unda moxdes xel SekrulebaSi 
miTiTebul adgilas, garda im SemTxvevisa, rode sac miRweu lia SeTanxmeba sxva 
adgilze dabrunebis Sesaxeb (772).771 

rogorc aRiniSna, zogjer valdebulebis Sesrulebis adgili sagulisx moa 
kontrahentisaTvis da SeiZleba dadgindes xelSekrulebis saerTo ar si dan 
gan martebis gziT. yvelaze mkafiod Sesrulebis nagulisxmevi adgi lis dad ge-
na SesaZlebelia Tavad valdebulebis arsidan, Tumca, aris Sem Tx vevebi, rode-
sac valdebulebis arsidan mkafiod ar Cans, konkretulad sad unda moxdes 
valdebulebis Sesruleba.772 kanonmdeblobiT dadgenili zo ga di wesis gamoye-
neba SesaZlebelia mxolod maSin, rodesac valdebu le bis Ses ru lebis adgili 
ara mxolod ar aris gansazRvruli xelSekrule baSi, ara med arc igulisxmeba 
da amasTan, verc Tavad valdebulebis arsi dan irk ve va.773 

jer kidev romis samarTalSi iyo dadgenili, rom im SemTxvevaSi, Tuki 
val debulebis Sesrulebis adgili ar iyo gansazRvruli xelSekrulebiT, ma-
Sin igi ganisazRvreboda valdebulebiTi urTierTobis arsidan gamomdi na-

769 Wanturia, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 430-e muxli, gv. 525.
770 zarandia, saxelSekrulebo valdebulebis Sesrulebis adgili da vadebi, 2005, gv. 15.
771 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 50.
772 iqve. 
773 zarandia, saxelSekrulebo valdebulebis Sesrulebis adgili da vadebi, 2005, gv. 16.
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re774, anu valdebulebis Sesrulebis adgili ganisazRvreboda valdebulebis 
bune biT an misi sagniT.775 magaliTad, msaxurs Tavis batonisaTvis momsaxureba 
unda gae wia ba to nis sacxovrebeli adgilis mixedviT. Tuki saqmis garemoebebi-
dan gamom di nare, aseTi daskvnis gakeTeba SeuZlebeli iyo, maSin gvarovnuli 
niS niT gan saz R v ruli nivTebi gadacemuli unda yofiliyo im adgilas, sadac 
kre ditors maTTan dakavSirebiT SeeZlo rom miemarTa sarCeliT776, rome lic 
ZiriTadad gani sazRv reboda movalis adgilsamyofelis mixedviT. rac See xeba 
in dividualurad gansazRvrul nivTebs, maTi gadacema unda momxdariyo im ad-
gi las, sadac isini imyofebodnen valdebulebis warmoSobis (xelSekru le bis 
dadeba) momentSi. zogadi wesis saxiT dadgenili iyo, rom kreditori val-
de bu li iyo gamoc xa de buliyo mis sasargeblod ganxorcielebuli Ses ru le-
bis misaRebad, xolo mo vale ki valdebuli iyo Sesruleba ganexor cie le bi na 
kreditoris adgil sam yofelis mixedviT.777 

Tanamedrove ganviTarebuli qveynebis kanonmdeb lo biT dadgenilia, rom 
im SemTxvevaSi, rodesac valdebulebis Sesrulebis adgili mxareTa mier ar 
aris gansazRvruli, es xarvezi swordeba kanonis dispoziciuri nor mebiT: 
Sesrulebis adgili damokidebulia movalis saqmianobasa da val de bulebis 
sag nis xasiaTze.778 

ger ma nul iuridiul lite ra tu raSi Sesrulebis adgilisagan ganasxvaveben 
Sede gis adgils, e.i. adgils, sadac dgeba Sesrulebis Sedegi. orive SeiZleba 
ro gorc Seesabamebodes (val debulebis Sesruleba movalis adgilsamyofe lis 
mixedviT _ Holschuld, val de bu  lebis Sesruleba kreditoris adgil sam yo fe -
lis mixedviT _ Bringschuld), ise arc Seesabamebodes erTmaneTs (valdebu lebis 
Sesruleba kreditoris adgil samyo fe lis mixedviT am ukanaskneli saT vis Ses-
rulebis gagzavniT _ Schick schuld).779 germaniis samoqalaqo sjul de bis 269-
e paragrafis Tanaxmad, movalis sacxovrebeli adgilis (adgilsamyofe lis) 
mixedviT valde bu lebis Sesrulebis SemTxvevaSi, Sesruleba kreditors unda 
warudginos mo valem.780. 

holandiis samoqalaqo kodeqsis 6:41-e muxlis Tanax mad, mxareTa sxvagvari 
SeTanxmebis ararsebobis SemTxve va Si, indivi dua lu rad gansazRvruli nivTis 
gadacema unda moxdes im adgi las, sadac igi im yo feboda valdebulebis warmo-
Sobis momentisaTvis; xolo gvarov nuli niS niT gansazRvruli nivTis gadace-
ma ki unda moxdes im adgilas, sa dac imyo fe ba movalis sawarmo anda movalis 

774 Франчози, Институционный курс римского права: Пер. с итал. Отв. ред. Кофанов, 2001, 414.
775 Барон, Система римского гражданского права, Изд. 3, Выпуск третий, Книга IV, Обязательственное 
право, 1998, 58.
776 Под ред. Новицкого/Перетерского, Римское частное право, 1996, 270.
777 Zimmermann , The Law of Obligations. Roman Foundations of the Civilian Tradition, OXFORD University 
Press, 1996, p. 751.
778 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 53.
779 Brox/Walker, Allgemeines Schuldrecht, 32 Auflage, Verlag C.H. Beck, 2007, S. 110.
780 Staudinger /Bittner §269, Rn 24; Palandt/Heinrichs, §269, Rn 6, Münch.Komm. zum BGB/Kruger §269, Rn 5.
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sacxovrebeli adgilis mixedviT. ana lo giuri midgomaa bel giaSic.781

amerikis erTgvarovani savaWro kodeqsis (Uniform commercial code, UCC) me-
2:308 muxliT dadgenilia, rom mxareTa Soris sxvagvari SeTanxmebis arar-
se bobisas, saqonlis jerovani miwodebis adgilad CaiTvleba gamyidvelis 
sa warmos ad gil samyofeli, xolo Tu aseTi ar aris, maSin gamyidvelis sac xov-
rebeli ad gi li. movalem valdebuleba yovelTvis unda Seasrulos ke Til sin-
disierad savaWro Cveulebebisa da tradiciebis gaTvaliswinebiT.782

kerZo samarTlis unifikaciis saerTaSoriso institutis mier momza de-
bul saerTaSoriso komerciuli xelSekrulebis principebi (International Insti-
tu te for the unification of Private Law _ SemoklebiT _ UNIDROIT), e.w. `unidroas~ 
prin cipebi ad ge nen valdebulebis Sesrulebis adgilis gansazRvris or Zi-
ri  Tad wess: a) fu ladi valdebuleba unda Sesruldes kreditoris sawarmos 
adgil sam yo felis mixedviT; b) yvela sxva saxis valdebuleba unda Sesrul des 
movalis sawarmos adgilsamyofelis mixedviT (muxli 6.1.6. pirveli punq ti).783 
amasTan, `unidroas~ principebis komentatorebi aRniSnaven, rom Se saZ loa es 
midgoma ar iyos srulyofili yvela SemTxvevis mimarT.784 ana lo gi u ri mow-
esrigeba gvxvdeba evropis saxelSekrulebo samarTlis princi peb Sic (muxli 
7:101 (1)).785

aRsaniSnavia, rom saqarTvelos samoqalaqo kodeqsi, im SemTxvevaSi, Tu 
Ses rulebis adgili ar aris gansazRvruli da arc valdebulebiTi urTier-
To bis ar sidan gamomdinareobs, sruliad iziarebs ganviTarebuli qveynebis 
kanon mdeb lobebisa da praqtikis miRwevebs, 362-e muxlSi miuTiTebs, rom: 

a)individualurad gansazRvruli sagnis SemTxvevaSi miwodeba unda moxdes im 
adgilas, sadac igi valdebulebis warmoSobis momenti saT vis imyofeboda; 

b)gvareobiT gansazRvruli sagnis SemTxvevaSi miwodeba unda moxdes im 
adgilas, sadac imyofeba movalis sawarmo; Tu aseTi ar aris, maSin movalis 
sac xov rebeli adgilis mixedviT. 

individualuri aris nivTi, romelic erTaderTia (magaliTad, romelime 
cno bili mxatvris originali naxati), agreTve is nivTi, romelic gamo cal ke -
vebulia misi msgavsebis saerTo masidan da fizikurad gancalkevebulia imave 
gvaris sxva nivTebisagan (magaliTad, avtomanqana `mersedes S 500~, rom lis 
Zaris nomeric aris X).786 individualurad gansazRvruli sagnis SemTx ve va Si 
movalis mier Sesruleba xorcieldeba valdebulebis warmoSo bi sas am nivTis 
adgilmdebareobis mixedviT. cxadia, mxareebma unda icodnen is adgi li, sadac 
Sesrulebis sagani imyofeba. 

gvarovnuli niSniT gansazRvruli nivTi ganisazRvreba zomiT, woniT, mo-

781 Herbots, Contract Law in Belgium, P. 178.
782 Flechter, Comparing the General Good Faith Provisions of the PECL and the UCC: Appearance and Reality, 
Pace Int. Law. Rev., 2001-1, 398.
783 UNIDROIT, Principles of International Commercial Contracts, Rom, 1994.Uniform Law Review, 2004.
784 Принципы международных коммерческих договоров, Пер. с англ. Комарова, 1999, 139.
785 Lando/Beale (eds.), Principles of European Contract Law, Full Text of part I and II, 2000, p. 329.
786 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 51.
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cu lobiT (magaliTad, 100 kg Saqari, 10 m2 wablis xis masala da a.S.). gva-
rov nuli nivTis SemTxvevaSi valdebuleba unda Sesruldes movalis (da ara 
kre di to ris) sawarmos adgilsamyofelis mixedviT, xolo Tu movales ara aqvs 
sawar mo, maSin movalis sacxovrebeli adgilis (roca movale fizikuri piria) 
an iuridiuli misamarTis mixedviT.787 

sacxovrebeli adgili aris piris samoqalaqo-samarTlebrivi identifika-
ci is erT-erTi uZvelesi saSualeba. igi mniSvnelovan rols TamaSobs saer Ta-
Soriso kerZo samarTalSic.788 saqarTvelos kanonmdeblobiT gansazRvruli 
sac  xovrebeli adgilis definicia Seesabameba am institutis ganviTarebis Ta -
namedrove dones samoqalaqo samarTalsa da saerTaSoriso kerZo sa mar TalSi. 
fizikuri piris sacxovrebeli adgilia is adgili, romelsac igi, Cve ulebriv, 
sacxovreblad irCevs (20 I 1). maSasadame, sacxovrebeli adgili SeiZleba 
ganimartos, rogorc adgili, romelic warmoadgens adamianis umTavres adg-
ilsamyofels da mas ZiriTad sacxovreblad irCevs.789 sacxovrebeli adgili 
SeiZleba hqondes mxolod adamians, e.i. fizikur pirs. iuridiuli piris geo-
grafiuli mdebareobis aRsaniSnavad kanoni iye nebs adgilsamyofelis (iurid-
iuli misamarTis) cnebas. SesaZlebelia, rom fiziku ri piris sacxovrebeli ad-
gili da misi samewarmeo saqmianobis ad gil  samyo feli erTmaneTs emTxveodes. 
es xdeba maSin, roca fizikuri piri erTdro u lad individualuri mewarmecaa 
da Tavisi individualuri sawar mos iuridiul misamarTad sacxovrebel adg-
ils iyenebs. 

valdebulebis Sesrulebis adgilis gansazRvras didi mniSvneloba eni We-
ba ara mxolod im sakiTxis gadasawyvetad, sad unda ganaxorcielos mova lem 
Sesruleba, aramed imis gadasawyvetadac, Tu rogor nawil de ba mxa reebs Soris 
Sesrulebis sagnis miwodebasTan dakavSirebuli xarjebi; Tu ro dis gadadis 
sakuTrebis ufleba da nivTis SemTxveviTi daRupvis an da zia ne bis riski; Tu 
rogor xdeba gamosayenebeli samarTlis (kanonis) Ser Ceva da a.S.790 

aRsaniSnavia, rom ga dazidvas daqvemdebarebuli sagnis gadacemis valde-
bulebis Sesrulebis ad gils warmoadgens gadamzidvelisaTvis sagnis gada-
cemis adgili. 672-e muxlis Tanaxmad, gada zid vis xelSekruleba formdeba 
zednadebis (an sxva dokumentis) saxiT. zed na debi un da Seicavdes tvirTis 
gadacemis dResa da adgils, agreTve tvirTis mitanis adgils. sapirispi-
ros damtkicebamde zednadebi (konosamenti an ga da zidvebSi mi Rebuli sxva 
formebi) aris mtkicebuleba imisa, rom dade bu lia gada zid vis xel Sekruleba, 
gansazRvrulia misi Sinaarsi da tvirTi gadamzidvels miRe buli aqvs. amave 
sakiTxTan aris dakavSirebuli nivTis Sem Tx veviTi daRupvis ris kis gadasv-

787 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 362-e muxli, gv. 273.
788 gabisonia, qarTuli saerTaSoriso kerZo samarTali, II gamocema, 2011, gv. 128.
789 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 207.
790 Towards a European Civil Code /Ed. by Hartkamp/Hesselink/Hondius/du Perron/Vranken, Nijmegen, 
Dodrecht, Boston, London, 1994, P. 51.



391

saxelSekrulebo  samarTali

la791, kerZod, 482-e muxlis Tanax mad, Tu gamyidveli gayi dul nivTs myidve-
lis moTxovniT gzavnis sxva adgi las, vidre es xelSek ru lebiT iyo gaTval-
iswinebuli, maSin nivTis SemTx ve vi Ti daRupvis an gafuWebis riski gadadis 
myidvelze im momentidan, roca gamyidvelma nivTi Caabara gadamzidvels an 
amis SesrulebisaTvis pasuxis mge bel pirs.792 

germanul samarTalSi, Tuki gamyidveli gayidul nivTs myidve lis moT-
xovniT gzavnis sxva adgilas, vidre es xelSekrulebiT iyo gaTva lis wine buli, 
maSin nivTis SemTxveviTi daRupvis an dazianebis riski gada dis myid vel ze im 
momentidan, roca gamyidvelma nivTi Caabara eqspedi tors, damfraxvtels an 
gadazidvaze uflebamosil sxva pirs.793 im SemTxvevaSi, rodesac Sesrulebis 
sagania gvarovnuli niSniT gan sa z Rv ruli nivTi, misi gadacema unda moxdes 
movalis sawarmos adgil sam yo fe lis mixedviT. aRniSnuli mowesrigeba axlosaa 
gaeros `saerTaSoriso yidva-gayidvis Se  saxeb venis konvenciis~ 31-e muxlis 
debulebebTan, kerZod, saqonlis mi wo de bis adgilis gansazRvris sxvagvari 
safuZvlebis ararsebobisas, myidvels saqo ne li un da gadaeces im adgilas, 
sadac xelSekrulebis dadebisas mdeba reob da gamyidvelis (movalis) komerci-
uli sawarmo.794 

b.g. fuladi valdebulebis Sesrulebis adgili
garkveuli TaviseburebebiT xasiaTdeba fuladi valdebulebis795 Sesru-

le bis adgili.796 fuladi valdebuleba SeiZleba gani sazRvros, rogorc val-
debulebiT-samarTlebrivi urTierToba, rome lic ori   en  tirebulia fulis, 
rogorc gvarovnuli niSniT gansazRvruli nivTis gadacemaze.797 saqarT ve los 
samoqalaqo kodeqsi specialurad gamo yofs fu la di valdebulebis Ses ru -
le bis adgils.798 arafuladi valdebulebis Sesru le bis adgili gansxvav de ba 
fu la di valdebulebis Sesru le bis adgili sa gan.799 arafuladi valdebu lebis 
Sesru le bis dros upiratesoba eniWeba mo va lis sacxovrebel adgils (adgil-
samyofels), fu la di valdebuleba ki un da Sesruldes kreditoris adgilsa-
myofelis800 (sacxovrebel adgilis an iuri diu li misamarTis) mixedviT (386). 

791 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi buneba. 
2010, gv. 42.
792 ZlieriSvili, nasyidobis xelSekrulebis samarTlebrivi buneba, 2006, gv. 34. 
793 Marsh, Comparative Contract Law: England, France, Germany, Hampshire, 1996, P. 208.
794 United Nations Convention on contracts for the Internationale Sale of Goods _ http:www.cisg.ru/content/
download/cisg.ru.pdf
795 Worlen/Metzler-Muller, Schuldrecht AT, 11 Vollig uberarbeitete und verbesserte Auflage, 2013, S. 64.
796 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2004 wlis 22 ivlisis #2 as-292-573-04 gadawyvetileba.
797 Eccher, Der Erfüllungsort für Euro-Schulden, Wien, 2001, S. 1125.
798 zarandia, saxelSekrulebo valdebulebis Sesrulebis adgili da vadebi, 2005, gv. 23.
799 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 51.
800 Medicu,/Lorenz, Schuldrecht I, Allgemeiner Teil, 20 Auflage, 2012, Rn 118; Brox/Walker, Allgemeines 
Schuldrecht, 36 Auflage, 2012, §6.
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es zogadi wesi damaxasiaTebelia mTeli rigi ganviTarebuli qveynebi saT vis801. 
 valdebulebis Ses ru lebas kreditoris adgilsamyofelis (sacxovrebeli 

adgili an iuridi u li misamarTi) mixedviT, adgili aqvs mxolod im fula-
di valdebulebebis mi marT, rodesac xdeba naRdi angariSsworeba.802 unaRdo 
angariSswo re bis SemTx ve vaSi ki fuladi valdebulebis Sesrulebis adgili 
iqneba is sa ban ko dawe se buleba, sadac xdeba fuladi Tanxis gadaricxva. am 
gziT fuladi valdebu le bis Sesrulebis dasaSveboba damokidebulia kredi-
torze _ surs Tu ara mas, rom Tanxa gadairicxos mis angariSze. Tu aSkaraa, 
rom kre di tors ar surs fulis miReba gadaricxvis gziT da movale mainc 
ga da ric xavs mas, es ar CaiTv leba jerovan Sesrulebad. mravali safuZveli 
SeiZ le ba arsebobdes imi saT vis, Tu ratom ar surs kreditors fulis miReba 
ga da ricxvis saSua le biT da iTxovs maincdamainc naRdi fulis miRebas.803 

gadaricxvebis dros praqtikuli mniSvnelobisaa sakiTxi, Tu ra momen ti-
dan CaiTvleba Sesruleba ganxorcielebulad. valdebuleba aseT SemTxveva-
Si Ses ru lebis gziT Sewyvetilad iTvleba mxolod im momentidan, roca fu  -
li dajdeba kreditoris angariSze da mas SesaZlebloba aqvs gankargos es 
Tanxa.804 

`unidroas~ principebi fuladi valdebulebebis Sesrulebis adgilTan mi-
marTebiT agreTve iTvaliswinebs aseT midgomas, kerZod, 6.1.8-e muxlis me-2 
punq tis mixedviT, movalis mier kreditoris mimarT gadaricxvis gziT fula-
di val de bu leba CaiTvleba Sesrulebulad, rodesac moxdeba kreditoris sa-
ban  ko anga riS ze Tanxis Caricxva.805 gadaricxva CaiTvleba ganxorcielebulad 
maSin, rodesac Tanxis mimRebs SeeZleba gankargos fuladi Tanxebi imgva rad, 
ro gorc amas SeZlebda, Tanxa naRdi angariSsworebiT rom mieRo. 

fuladi valdebulebis Sesrulebam kreditoris adgilsamyofelis mi xed-
viT, SeiZleba warmoSvas praqtikaSi garkveuli problemebi maSin, ro desac 
kreditors gaaCnia samewarmeo saqmianobis ganxorcielebis ramdenime adgili. 
evropis saxel Sek ru le bo samarTlis principebi am sakiTxis gadasawyvetad ad-
genen Sem de gi saxis mo wes ri gebas: Tuki mxares (kreditors) gaaCnia biznesis 
(samewarmeo saqmia no bis) gan xorcielebis erTze meti adgili (place of business), 
maSin same war  meo saqmia no bis ganxorcielebis adgilad CaiTvleba is adgili, 
romel sac yve la ze mWid ro kavSiri aqvs mxareTa Soris dadebul xelSekru le-
bas Tan, xel Sek rulebis dadebis momentisaTvis mxareebisaTvis cnobili anda 
sa va ra udo gare moe bebis gaTvaliswinebiT (me-7:101 (2) muxli).806 

evropis saxelSekrulebo samarTalSi aramewarme pirebis mimarT fuladi 

801 zo gi qveyana mxars uWers valdebulebis Sesrulebis adgilis sxva g var mo wesrigebas 
- fuladi valdebuleba unda Sesruldes mo va lis adgilsamyofelis mixedviT (espaneTi, 
safrangeTi, belgia, luqsemburgi (calkeuli ga monak li sebiT))
802 Palandt/ Gruneberg, §270, Rn 21; Schwab, Geldschulden als Bringschulden?, NJW 2011, 2833.
803 Münch. Komm. zum Bürgerlichen Gezetzbuch, Wenzel., 5 Auflage. 2007, §362, Rn 21.
804 Weiler, Schuldrecht Allgemeiner Teil, 2012, S. 108.
805 UNIDROIT, Principles of International Commercial Contracts, Rom, 1994. Uniform Law Reviev, 2004.
806 Principles of European Contract Law, Parts I and II, Ed. by Lando, Hugh Beale, P. 329.



393

saxelSekrulebo  samarTali

valdebulebis Sesrulebis adgili ganisazRvreba im adgilis mixedviT, ro -
melsac es piri Cveulebriv sacxovreblad irCevs. amasTan, mxedvelobaSi mi i-
Re ba, rom saubaria sacxovrebeli adgilis gagebis ara iuridiul, aramed faq-
tob riv koncefciaze. ̀ Cveulebrivi sacxovreblis~ gansazRvrisas gadam wy ve ti 
mniSvneloba eniWeba piris faqtobriv yofnas mocemul adgilze, miu xe davad 
imisa, aqvs Tu ara mas ufleba icxovros am qveyanaSi da agreTve miu xedavad 
imisa, rom piri drodadro tovebs sacxovrebel adgils, magram im pirobiT, 
rom SemdgomSi aucileblad brundeba Tavis sacxovrebel adgi las.807 

386-e muxlis Tanaxmad, Sesrulebis ad gi lis saeW voobisas fuladi valdeb-
uleba unda Sesruldes kreditoris adgilsamyo fe lis (sacxovrebeli adgili 
(20 I) an iuridiuli misamarTi) mixedviT. Tu kre di tors aqvs fulis Caricxvi-
saTvis gamiznuli sabanko angariSi im adgi las an im qveyanaSi, sadac gadaxda 
unda moxdes, maSin movales SeuZlia am angariSze CaricxviT Seasrulos Tavisi 
fuladi valdebuleba, garda im SemTx vevisa, ro ca kreditori amis winaaRm-
degia.808 

Sesrulebis adgilis saeWvoobaSi igulisxmeba iseTi SemTxveva, rodesac 
Ses rulebis adgili arc kanoniT da arc xelSekrulebiTaa gansazRvruli da 
arc sxva garemoebebidan gamomdinareobs.809 movalis mier kreditoris sabanko 
angariSze Tanxis Caricxvis gziT fu la di valdebulebis Sesrulebis mizniT 
yovelTvis saWiroa kreditoris ̀ Tanx mo ba~ _ rogorc wesi, winaswar gacemuli 
Tanxmobis (`nebarTvis~) sa xiT.810 

fulad valdebulebebTan mimarTebiT, rodesac movalis mier valdebu le-
bis Sesruleba xdeba kreditoris sabanko angariSze CaricxviT, movales ufle-
ba aqvs Tanxa Caricxos mxareTa SeTanxmebul an kreditoris mier miTiTebul 
sabanko angariSze. es ganpirobebulia imiT, rom kreditors SeiZleba gaaCndes 
interesi swored konkretul sabanko angariSze unaRdo angariSsworebis 
gziT fuladi val de bulebis Sesrulebis mimarT. Tuki movale fulad valde-
bulebas Seasru lebs kreditorTan SeuTanxmebel sxva sabanko angariSze, aman 
SeiZleba safrT xe Seuqmnas kreditoris interesebs da es CaiTvleba valdeb-
ulebis araje rovan Ses rulebad. amasTan, im SemTxvevaSi, Tuki movale fulad 
val de bulebas Seas ru lebs kreditorTan SeuTanxmebel sxva sabanko angariSze 
gadaricxvis gziT, magram kreditori amiT ar ganicdis aranair damatebiT 
xarjs, movalis mier valdebulebis arajerovani Sesruleba mainc ar ga mo-
iw  vevs misTvis pasuxis mgeb  lobis dakisrebas, Tuki SeTanxmebiT sxva ram ar 
aris gaTvaliswinebuli (magaliTad, pirgasamtexlo). saerTaSoriso ko mer-
ciuli xelSekrulebebis principebi (`unidroas~ prin cipebi) gansazRvravs, 
rom movalem fuladi val de buleba unda Seasru los kreditoris konkretul 
807 “ibid”, p.330.
808 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 386-e muxli, gv. 339.
809 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi buneba, 
2010, gv. 42.
810 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 406.
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sabanko angariSze Tanxis CaricxviT. mxo lod im SemTxvevaSi, Tu ar arsebobs 
kreditoris miTiTeba konkretuli sa ban ko angariSis Sesaxeb, mova les Seu-
Zlia kreditoris misTvis cnobil ne bis mier sabanko angariSze Caricx viT Sea-
srulos Tavisi fuladi val de bu leba (muxli 6.1.8).811 

garkveul garTulebebs iwvevs iseTi SemTxvevebi, rodesac xelSekruleba-
Si miTiTebulia kreditoris konkretuli sabanko an ga riSi, xolo Sesrulebis 
win ki, igi atyobinebs movales, rom man valde bu leba Seasrulos kreditoris 
sxva sabanko angariSze Tanxis gadaricxvis gziT. am SemTxvevaSi upiratesoba 
eniWeba kreditoris mier gamovlenil ne bas imis gaT va liswinebiT, rom man 
unda aunazRauros movales aqedan war mo So bili damate biTi xarjebi.812 

b.d. valdebulebis Sesrulebis adgilis Secvla
praqtikaSi ar aris gamoricxuli SemTxvevebic, rodesac valdebu le bis 

Sesrulebis win movalis an kreditoris sacxov re  beli adgili (sawarmos adg-
ilsamyofeli) icvleba.813 iseve, rogorc nebismieri sa xel Sek rulebo piroba, 
xelSekrulebiT gansazRvruli valdebulebis Sesru le bis ad gi lis Sesaxeb 
pirobac SeiZleba Seicvalos mxareTa SeTanxmebiT.814 garda ami sa, calkeul 
SemTxvevaSi, valdebulebis Sesrulebis adgili Se iZ leba Sei c valos kanon-
mdeblobiT (magaliTad, 682-e muxliT gaTvaliswinebuli gadazidvis xelSek-
rulebis Ses  rulebis SeuZlebloba SeTanxmebul adgilas) an sasamarTlo 
gadawyveti le biT. 

valdebulebis Sesrulebis adgilis Secv la dauSvebladaa miCneuli, Tu es 
iwvevs Sesabamisi mxarisaTvis Seusa ba mod maRal xarjebs.815 

gansaxilvel sakiTxTan dakavSirebiT, iuridiul literaturaSi gamoTqmu-
lia mosazreba, rom mxares ekisreba Sesrulebis adgilis Secvlis gamo war-
moSobili yvela damatebiTi xarji, Tuki Sesrulebis adgilis Secvla ga-
mow veulia im garemoebebiT, romlebzec igi pasuxismgebelia.816 am sakiTxze 
sainteresoa Sveicariis valdebulebiTi kanonis midgoma. kanonis 74-e muxlis 
mesame abzacis Tanax mad, Tuki kreditori valdebulebis Sesrulebamde Seicv-
lis sacxovre be l adgils (iuridiul misamarTs) da amis gamo izrdeba xarjebi 
an safrTxe eqmneba Ses ru lebas, movales ufleba aqvs valdebuleba Seasru-
los kredi to  ris Tavda pir veli (valdebulebis warmoSobis dros) sacxovre-
be li adgi lis mixedviT. 

saerTaSoriso komerciuli xelSekrulebebis principebis (`unidroas~ 

811 UNIDROIT, Principles of International Commercial Contracts, Rom, 1994. Uniform Law Reviev, 2004.
812 germaniis samoqalaqo kodeqsi 270-e parag ra fis me-3 nawili gansakuTrebul yuradRebas 
amaxvilebs fuladi valdebu le bis Sesru le bis win kreditoris sacxovrebeli adgilis 
(adgilsamyofelis) SecvliT gamowveuli damatebiTi xarjebis anazRaurebis sakiTxze; 
Ermann(herausg.), Handkommentar zum BGB. Band I., 13 Auflage. 2011, Koln, §270, Rn 8-9. 
813 Weiler, Schuldrecht Allgemeiner Teil, 2012, S.107.
814 ZlieriSvili, valdebulebebis Sesruleba, 2006, gv. 51.
815 Principles of European Contract Law, Parts I and II, Ed. by Lando/Beale, P. 331.
816 Worlen/Metzler-Muller, Schuldrecht AT, 11 Vollig uberarbeitete und verbesserte Auflage, 2013, S. 56.
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prin   cipebi) 6.1.6. muxlis me-2 punqtis Tanaxmad, Tu valdebulebis Sesru-
le bis win icvleba mxaris sawarmos adgilsamyofeli da amis gamo izrdeba 
xar je bi an safrT xe eqmneba Sesrulebas, maSin mas ekisreba meore mxarisaTvis 
gazrdili xarjebis anazRaureba.817 aRniSnul mxares ekisreba agreTve mosa-
lod neli safrTxis riskic.818 

363-e muxlis Tanaxmad, Tu valdebulebis Sesrulebamde icvleba kredi-
toris sacxovrebeli adgi li an iuridiuli misamarTi da amis gamo izrde-
ba xarje bi, an safrTxe eqmneba Sesrulebas, maSin kreditors ekisreba ro-
gorc gazr dili xarjebis anazRaureba, aseve sagnis gadacemis mosalodneli 
safrTxis riskic.819 maSasadame, saqarTvelos kanonmdebloba zogadi wesis 
saxiT adgens, rom Sesrulebis adgilis SecvliT gamowveuli uaryofiTi Sede-
gebis riskis matarebelia yoveli mxare, romlis sacxovrebeli adgilis an 
sawarmos ad gil samyofelis Secvlamac gamoiwvia es Sedegebi. valdebulebis 
Sesrulebis win mxaris sacxovrebeli adgilis an sawarmos ad gil samyo fe lis 
SecvlaSi igulisxmeba clileba valdebulebis warmoSobidan valde bu lebis 
Sesrulebis momentamde SualedSi. 

mxareTa keTilsindisierebisa da gulisxmierebis principebidan gamomdi na-
re, adgilmonacvle mxare valdebulia acnobis meore mxares amis Sesaxeb, raTa 
am ukanasknels hqondes SesaZlebloba miiRos saTanado zomebi.820 xarjebis 
gazrda SeiZleba gamoiwvios sxvadasxva garemoebam. umeteswilad es dakav-
Sirebulia sagnis Senaxvasa da transportirebasTan.821 

valdebulebis Sesrulebis adgilis Secvlis sakiTxi SeiZleba warmoiS-
vas moTxovnis uflebis daTmobasTan dakavSirebiTac. MmoTxovnis daTmoba 
saqarTvelos kanonmdeblobiT warmoadgens xelSek ru lebas, romlis mimarTac 
vrceldeba kanonmdeblobiT dadgenili yvela is moTxovna, romlebic gamoi-
yeneba sxva samoqalaqo-samarTlebrivi xelSekru le bebis mimarT, kerZod, 
moTxovnebi formis, Sinaarsisa da namdvilobis Sesaxeb. moT xov nis daTmobis 
SemTxvevaSi axalma kreditorma SeiZleba mosTxovos movales valdebulebis 
Sesruleba ukve axali kreditoris adgil sam yofelis an sabanko angariSze 
Tanxis gadaxdis meSveobiT. im SemTxvevaSi, rodesac Sesruleba unda moxdes 
axali rekvizitebis Sesabamisad, axali kre  ditori valdebulia acnobos mova-
les Sesabamisi rekvizitebi. yvela da ma tebiTi xarji, rac gamowveulia gadax-
dis adgilis SecvliT, ekisreba kre di tors. Tuki axali kreditori ar miscems 
movales axal miTiTebebs, aseT SemTx ve vaSi movale valdebulebas Seasrulebs 
xelSekrulebis Tavda pir veli piro bebis Sesabamisad (moTxovnis daTmobisas 
Sesrulebis adgili, dro da wesi ar icvleba). aseve mxedvelobaSia misaRebi, 
rom im SemTxvevaSi, rodesac val debulebis Sesrulebis adgili ganisazRvreba 
817 UNIDROIT, Principles of International Commercial Contracts, Rom, 1994. Uniform Law Review, 2004.
818 Principles of European Contract Law, Parts I and II, Ed. by Lando/Beale, P. 331.
819 ZlieriSvili, valdebulebebis Sesruleba, 2006, gv. 51.
820 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 364-e muxli, gv. 281.
821 ZlieriSvili, valdebulebebis Sesruleba, 2006, gv. 51.
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kreditoris ad gil samyofelis mixedviT, axal kreditorze uflebis gadace-
mam SeiZleba gamoiwvios valdebu le bis Sesrulebis adgilis Secvla. 

saerTo samarTlebrivi principebis Sesabamisad, valdebuleba unda Ses-
rul des SeTanxmebul adgilas.822 winaaRmdeg SemTxvevaSi uflebamosil pirs 
aqvs ufleba an saerTod ar miiRos Sesruleba, an miiRos Sesruleba, magram 
moiTxovos Sesrulebis adgilis SecvliT gamowveuli damatebiTi xarjebis 
anazRaureba. maSasadame, Tuki valdebuleba ar Sesrulda SeTanxmebul adg-
ilas, adgi li aqvs valdebulebis arajerovan Sesrulebas (darRvevas), rac 
iwvevs gan sazRv rul samarTlebriv Sedegebs, romelTa Sorisac mTavari mainc 
aris mova lis mier vadis gadacileba.823

arasapatio mizeziT valdebulebis Sesruleba sxva adgilas, iwvevs valde-
bulebis arajerovani SesrulebisaTvis gaTva lis  winebuli pasuximgeblobis 
dakisrebas. Tumca ki, calkeul SemTxvevaSi, val de bulebis Sesruleba sxva 
adgilas ar unda iqnes miCneuli kredito ris inte re se bis mniSvnelovan xe-
lyofad, ris gamoc kreditoris mxridan Ses rulebis miRebaze uari, agreTve 
movalis mimarT pasuxismgeblobis da kisreba, metismetad usamarTlo iqneboda. 

magaliTad, werilobiTi formiT da debuli sesxis xel SekrulebiT mxaree-
bi SeTanxmdnen, rom movalis mier ses xi unda dab ru nebuliyo qalaq TbilisSi 
2012 wlis ivlisis meore naxe var Si. Tumca ki mova lem SesTavaza kreditors 
sesxad miRebuli Tanxis ukan dabruneba qalaq ba Tum Si, sadac isini SemTxve-
viT Sexvdnen erTmaneTs 2012 wlis 20 iv liss. rogorc wesi, am SemTxvevaSi 
gamsesxebels (kreditors) ara aqvs Se Ta va zebuli Sesrulebis mi Re baze uaris 
Tqmis interesi, Tumca ki aseTi Ses ru leba, xelSekrulebis piro bi dan gamom-
dinare, `formalurad~ mainc iTvle ba arajerovan Sesrulebad. 

Tuki movale valdebulebas asrulebs sxva adgilas, vidre es gan sazRv-
ruli iyo, kreditors mainc SeuZlia miiRos aseTi Sesruleba da gaaTavisu-
flos movale valdebulebis arajerovani SesrulebisaTvis gaT  va lis winebuli 
pasuxismgeblobisagan. aseve, kreditors SeuZlia miiRos araje ro  vani Ses-
ruleba, Tumca gamoiyenos movalis mimarT aseT SemTx ve veb Si kanon mdeb lobiT 
gaTvaliswinebuli meoradi moTxovnis uflebebi. zogierT SemTx ve vaSi, kon-
k retuli saq mis garemoebebidan gamomdinare, kreditoris mier Sesrulebis 
mi Re ba ara sa Ta nado adgilas ganixileba, rogorc aseTi Sesrulebis mowo ne ba, 
Tundac kreditors amis Sesaxeb pirdapir ar hqondes winaswar neba gamoxatuli. 

6. valdebulebis Sesrulebis dro

a. zogadi debulebani
drois mniSvneloba da misi zemoqmedeba samarTlebriv urTierTobebze 

valdebulebiT samarTalSic vlindeba, gansa kuT rebiT ki valdebulebis Ses-

822 Weiler, Schuldrecht Allgemeiner Teil, 2012, s.108.
823 vaSakiZe, samoqalaqo kodeqsis garTulebul valdebulebaTa sistema, 2010, gv. 58-60.
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rulebasTan kavSirSi. valdebulebis droulad Sesruleba erT-erT umTavres 
princips warmoadgens.824 valdebulebis Sesrulebis drod iTvleba im momen-
tis dadgoma, rodesac valdebuleba Sesrulebul unda iqnes.825

zogadad, samoqalaqo uflebebis ganxorcieleba da dacva mWidrod aris 
da kavSirebuli drois faqtorTan. vada awesrigebs samoqalaqo brunvas, gana-
pi ro bebs xelSekrulebaTa jerovan Sesrulebas. Tanamedrove sabazro eko-
nomika, misTvis damaxasiaTebeli dinamikurobiTa da drois deficitiT, 
warmoudge ne lia vadebTan dakavSirebuli sakiTxebis srulyofili da swori 
samarT leb rivi mowesrigebis gareSe.826 samoqalaqo kanonmdebloba drois 
faq tors ukav Si rebs samarTlebrivi urTierTobis warmoSobas, Secvlasa da 
Sewyvetas, aseve im moqmedebaTa Sesrulebas, romelic gaTvaliswinebulia ka-
noniT an xelSekru le biT.827

samoqalaqo brunvaSi vadebs xSirad aigiveben maT negatiur gamovle nas Tan 
_ amowurvasTan, gasvlasTan. magaliTad, valdebulebis Sesrulebas swo red 
SesrulebisaTvis gansazRvruli vadis amowurvas ukavSireben.

 valdebulebis Ses ru le bis drod iTvleba gansazRvruli momentis dad-
goma, roca valdebuleba Ses rulebul unda iqnes. amasTan, es momenti aris 
drois met-naklebad mcire monakveTi. vada aris droSi arsebuli momenti 
an garkveuli periodi. vadisa da drois urTierTmimarTeba aris Tanafar-
doba zogadisa da gan sa kuT rebu li sa, urTierTdamokidebuleba obieqturisa 
da subieqturisa.828vada da dro arsebiTad erTi da imave movlenis amsaxveli 
cnebebia. vada aRniSnavs drois ama Tu im monakveTs, dro ki asaxavs rogorc 
drois mo na k veTs, anu vadas, aseve dros zogadad, rogorc mudmivs, waruvals. 
drois di ne bas veraferi SeaCerebs, maSin, rodesac vada, rogorc droSi arse-
buli _ Se iZ le ba Sewydes.829

Sesrule bis moTxovnis moments warmoadgens dro, romlis dadgomis Sem-
de gac kreditors ufleba aqvs moiTxovos Sesruleba. Sesrule bis moT xov  nis 
momenti pasuxobs kiTxvaze, Tu rodidan aqvs kreditors moT xov nis ufle-
ba. am momentis dadgomas axlavs sami faqtori: 1) Sesrule bis moT xov namde 
_ Sesrule bis valdebuleba arsebobs, magram kreditors, rogorc wesi, ara 
aqvs misi moTxovnis ufleba. amdenad, garkveul momen tam de val de bu lebis 
Sesrule bis moTxovnis ufleba mxolod igulisxmeba _ igi savaraudoa; 2) ro-
gorc ki dadgeba valdebulebis Sesrule bis vada, kre di tors eZleva ufleba, 
SearCios valdebulebis Sesrule bis mo menti; 3) xan daz mu lo bis faqtori _ 
radganac kreditoris moTxovnis uf le bac ar aris uvado da masze moqmedebs 
xandazmulobis zogadi wesebi. amdenad, ar aris gamoric xu li, rom TviT kredi-
toris moTxovna gaxdes va da ga suli. xandazmulobis amowurvis Semdeg kredi-
824 Worlen/Metzler-Muller, Schuldrecht AT, 11 Vollig uberarbeitete und verbesserte Auflage, 2013, s.68.
825 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 54.
826 Weiler, Schuldrecht Allgemeiner Teil, 2012, § 10, Rn 26.
827 zarandia, saxelSekrulebo val de bu  le bis Sesrulebis adgili da vadebi, 2005, gv. 31.
828 Грибанов, Сроки в гражданском праве, 1967, 9.
829 zarandia, saxelSekrulebo val de bu  le bis Sesrulebis adgili da vadebi, 2005, gv. 34.
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tors ara aqvs ufleba moiTxovos valdebulebis iZulebiTi Ses ruleba.830

Sesrulebis dro movalisaTvis mniSvnelovania im TvalsazrisiT, Tu ro di-
dan xdeba igi valdebuli ganaxorcielos Sesruleba.831 

xelSekrulebis moqmedebis vada gansxvavdeba valdebulebis Sesrulebis 
vadisgan rogorc xangrZli vo biT, ise miznebiTa da misi gasvlis SedegebiT. 
xel Sek ru lebis vada aRniSnavs mxareTa SeTanxmebis moqmedebis xangrZlivo bas, 
xo lo val de bulebis Sesrulebis vada ki aris momenti an periodi, rom lis 
dad go misas (ganmavlobaSi) movalem unda Seasrulos valdebu leba.

b. valdebulebis Sesrulebis calkeuli vadebi
samoqalaqo samarTalSi Sesrulebis vadebi mravalricxovani da mraval-

ferovania.832 aseT vadebs erTmaneTisagan ganasxvaveben ara marto xangrZli-
vobisa da gansazRvrulobis xarisxis mi xed viT, aramed maTi warmomSobi wy-
aros samarTlebrivi bunebis mixed vi Tac. SeiZleba ganvasxvaoT valdebulebis 
Sesrulebis a) saxelSekrulebo; b) kanonismieri; g) sasamarTlos (arbitra-
Jis) mier gansazRvruli; d) calmxrivi nebiT dadgenili; da e) garemoebebidan 
gamomdinare vadebi833

b.a. valdebulebis Sesrulebis saxelSekrulebo vadebi
nebis avtonomiisa da xelSekrulebis Tavisuflebis834 zogadi principidan 

gamomdi na re,835 valdebulebis Sesrulebis dros gansazRvraven valdebulebis 
subieq tebi. samoqalaqo-samarTlebrivi urTierTobis monawileebs sakuTari 
nebisa da TavianTi interesebis Sesabamisad SeuZliaT daadginon Sesrulebis 
dro konkre tu li valdebu lebisTvis, romelic ukve warmoSobilia an moma val-
Si warmoiS oba maT Soris (in diem obbligatio).836 amasTan, kanoniT gan sazRvrul 
SemTxvevebSi, valdebulebis Sesrulebis dro mie kuT v neba xelSek ru lebis ar-
sebiT pirobebs, rac ukve niSnavs mxareTa ara uf le bas, aramed val  de bulebas, 
SeTanxmdnen Sesrulebis droze, radgan kano niT gaTvalis wi ne bul am arsebiT 
pirobebze SeTanxmebis gareSe, xelSekru le ba dadebulad ar CaiTvleba. Tum-
ca, valdebulebis Sesrulebis imperatiuli va debi ar aris damaxasiaTebeli 
samoqalaqo samarTlisaTvis da maTi rao de noba Zalzed umniSvneloa.

valdebulebis Sesrulebis drosTan mimarTebiT xelSekrulebis Tavisuf-
le bisa da zogadad, nebis avtonomiis principebi badebs SekiTxvas am Tavi suf-

830 iqve, gv. 41.
831 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 10 Teberv-
lis # as-1191-1051-2010 gadawyvetileba.
832 Brox/Walker, Allgemeines Schuldrecht, 36 Auflage, Munchen, 2012, S. 134.
833 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 55.
834 saxelSekrulebo Tavi suf leba nebis avtonomiis iuridiulad ufro dasrulebuli 
gamoxatulebaa. mxareebi Tavisuflad gansazRvraven, Tu ras moicavs maTi uflebebi da 
mo valeobebi.
835 Wanturia,samoqalaqo samarTlis zogadi nawili, 2011, gv. 90.
836 ZlieriSvili, valdebulebis Sesruleba mesame piris mier, 2005, gv. 4.
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lebis farglebTan mimarTebiT. ramdenad SeiZleba iyos mxareebis mier dad ge-
nili vada xangrZlivi an mcire? moqmedebs Tu ara raime SezRudva?

mxareTa nebis (kerZo) avtonomiis principi valdebulebis Sesrulebis 
drosTan mi mar TebiT ar aris absoluturi xasiaTis da izRudeba kanoniT. 
Tu ki mxareebma xelSekrulebaSi gaiTvaliswines valdebulebis Sesasru leb-
lad ara gonivrulad mcire dro, mas ar SeiZleba hqondes mxareTaTvis mbo Wa vi 
Zala (magaliTad, agarakis aSeneba erT saaTSi da a.S.). xelSekrulebis mxareebs 
SeuZliaT xelSekrulebaSi miuTiTon Sesrule bis dro an Sesrulebis vadis 
dasawyisi. im SemTxvevaSi, rodesac valde bu lebis Sesrulebis vadis gansaz-
Rvra xelSekrulebaSi mxareTa mier xdeba, rogorc wesi, gaTvaliswinebuli 
unda iyos orive mxaris interesi da igi unda gain sazRvros samarTlianobis 
safuZvelze.837

valdebulebis Sesrulebis vadis gansazRvrulobis mixedviT, ganasxvave-
ben gansazRvruli da ganusazRvreli vadiT dadebul xelSekrulebebs. Tavis 
mxriv, valdebulebis Sesrulebis vadis gansazRvrulobis xarisxi SesaZ leb-
lobas iZleva Sesrulebis vadebi daiyos Semdegnairad: a) zustad gansazRv-
ru li dro; b) vada, gansazRvruli valdebulebis pirobebiT an val de bulebis 
ar sidan gamomdinare; g) gonivruli vada. 

iuridiul literatu ra Si Sesru lebis vada iyofa agreTve absolutur-
ad gansazRvrul da fardo bi Tad gan sazRvrul (relatiur) vadad.838 valde-
bulebis Ses ru le bis absoluturi vadebi cnobili iyo romis samar Tal Sic; 
xelSek rulebaSi aseTi vadebis Sesaxeb daTqmas ewodeboda „clausula cassatoria“.839

absoluturi vada maSin aris, ro de sac vadis gadacilebis Semdeg Ses-
rulebac kargavs yovelgvar interess. abso luturi vadis SemTxvevaSi val-
debulebis Sesrulebis dro fiqsirdeba kalendaruli Ta riRiT. Tavad aseTi 
dadgenac or xerxs moicavs: a) pir da pirs, rodesac dgin  deba zusti kalenda-
ruli TariRi; magaliTad, kreditors saqorwino beWedi qorwinebis dRisaT-
vis esaWiroeba. aseT SemTxvevaSi erTdRiani dayovnebac ki xangrZliv Seu-
Zleblobas uTanabrdeba da Sesrulebis valdebulebis ipso iure gaqarwylebas 
iwvevs(absoliturad fiqsirebuli valdebuleba - absolutes Fixgeschaft).840 b) ara-
pirdapirs, rome lic emyareba da ma tebiT cnobebs (magaliTad, dabadebis 25-e 
wlisTavs). amas Tan, Sesrulebis momentis dadgoma damokidebulia imazec, Tu 
ra saxis valdebulebasTan gvaqvs saqme. SesaZlebelia moxdes valdebulebis 
mTlia nad Sesruleba, Tanxis mTli a nad gadacema, xolo, rodesac saxezea 
perio du li an nawilobrivi gadax da, maSin xdeba valdebulebis ara sruli, 
aramed nawilobrivi Sesruleba.841

relatiuri vadis SemTxvevaSi vadis gadacileba azrs ki ar ukargavs val-
837 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 365-e muxli, gv. 287.
838 Zweigert/Kötz Einführung in die Rechtsvergleichung, 3 Auflage, Tübingen, 1996, S. 491.
839 Дернбург, Обязательное право, Т. 2, Пандекты, 1900, 95.
840 vaSakiZe, samoqalaqo kodeqsis garTulebul valdebulebaTa sistema, 2010, gv. 96.
841 zarandia, saxelSekrulebo val de bu  le bis Sesrulebis adgili da vadebi, 2005, gv. 54.
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de bulebis Semdgom Sesrulebas, aramed mxolod arTulebs mas. Sesru le bis 
vadis gadacileba gamoiwevs 400-404-e muxlebiT gaTvalis wi ne bul Sede gebs 
(fardobiTad fiqsirebuli valdebuleba _ relatives Fixgeschaft). 

val de bulebis Sesru le bis vadis gansazRvrulobis xarisxTanaa dakavSi-
rebuli iseTi SemTxvevebic, rodesac adgili aqvs val de bulebis Sesru le bis 
alternatiul vadebs. xelSekrulebis Tavisuflebis zogadi principi dan ga-
mom  di nare, mxareebs xelSekrulebiT SeuZliaT gaiTvaliswinon, rom valde bu-
le ba unda Sesruldes mxareebis mier gansazRvrul ama Tu im dros.842 cxov-
rebaSi aseTi SemTxvevebi xSiria, magaliTad, kreditori da movale sesxis 
xelSekrulebidan gamomdinare, sesxis sagnis dabrunebis vadis gan sazRvrisas 
Tanxmdebian, rom movale sesxs daabrunebs SabaTs an kviras.843

Tuki ar aris gaTvaliswinebuli, vis aqvs valdebulebis Sesrulebis erTi 
an ramdenime vadidan amorCevis ufleba, maSin mxareTa So ris warmoSobili 
valdebulebiT-samarTlebrivi urTierTobis mimarT SesaZle be lia analogiiT 
gamoyenebul iqnes 374-e muxliT gaTvalis wi nebuli alternatiuli valdeb-
ulebebis momwesrigebeli wesebi da Sesa ba mi  sad, val de bu  le bis Sesrulebis 
konkretuli vadis arCevis ufleba mieces movales. alternatiuli vadebis 
gamoyeneba SesaZlebelia mxolod im SemTxvevebSi, Tuki xelSekrulebidan, 
kanonidan an valdebulebis arsidan sxva ram ar gamom dinareobs.

 agreTve valdebulebis Sesrulebis saerTo da kerZo (Sualedur) vadebs 
ganasxvaveben. saerTo vada warmoadgens valdebulebis mTlia nad Sesrulebis, 
xolo kerZo (Sualeduri) ki _ valdebulebis garkveuli nawilis Ses ru le bis 
vadas.844 magaliTad, nardobis xelSekrulebiT mxareebma SeiZleba gan sazRv-
ron ara mxolod samuSaoTa dasrulebis saboloo vada, aramed, samuSaoTa 
dawyebisa da Sualeduri vadebic. im SemTxvevaSi, rode sac Ses ru lebis dros 
gadamwyveti mniSvneloba eniWeba, maSin nardobis xelSekru le biT Sesrulebis 
dro ganisazRvreba, rogorc xelSekrulebis erT-erTi arse biTi piroba _ time 
of the essence.845

valdebulebis Ses ru le bis Sualeduri vadebi dgindeba ZiriTadad im 
Sem TxvevaSi, rodesac mxareebs Soris arsebobs grZelvadiani valdebu le bi-
Ti ur Tier Tobebi da valdebuli piris mier Sesruleba xdeba nawil-nawil. 
magaliTad, Sualedur vadebs didi mniSvneloba eniWeba gayiduli saqonlis 
nawil-nawil miwodebisas, vinaidan, Tu erTi mxaris mier miwodebis mxolod 
erTi valdebu le bis Seus ru le blobis gamo Seiqmna realuri saSiSroeba imisa, 
rom momavali miwo debis valdebulebebic ar Sesruldeba, maSin meore mxares 
SeuZlia uari Tqvas xelSekrulebaze (486).846 Sualeduri vadebis erT-erT 
mizans kredito ris mier movalis mimarT valdebulebis drou lad Sesrule-
842 Weiler, Schuldrecht Allgemeiner Teil, 2012, S. 111.
843 ZlieriSvili, valdebulebis Sesruleba mesame piris mier, 2005, gv. 7.
844 zarandia, saxelSekrulebo val de bu  le bis Sesrulebis adgili da vadebi, 2005, gv. 56.
845 ZlieriSvili, nardobis xelSekrulebis samarTlebrivi buneba, 2011, gv. 50.
846 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi buneba, 
2010, gv. 54.
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baze kontrolis ganxorcielebac warmoadgens.
Gaseve ganasxvaveben xelSekru le bebs, sa dac valdebulebis Ses ru le bis 

dro warmoadgens arsebiT pirobas da arse bobs agreTve xelSekrulebebi, sa-
dac valdebulebis Ses ru le bis dro war moad gens Cveulebriv pirobas.847

drois faqtors didi praqtikuli mniSvnloba aqvs. xSi rad imisaTvis, rom 
movalem valdebuleba jerovnad Seasru los, kre di tor ma unda ganaxorcielos 
mTeli rigi moqmedebebi, magaliTad, mo am zados an dai qiravos sawyobi, moiwvi-
os specialistebi anda ganaxor cie los sxva mosam za debeli moqmedebebi val-
debulebis Sesasruleb lad. maga li Tad, amerikis erT gvarovani savaWro kod-
eqsis 2-130-e muxlSi aRniS nu lia, rom, Tu xel Sek ru lebiT sxva ram ar aris 
gaTvalis wine buli, maSin myid velis mier nivTis fasis gadaxda unda moxdes im 
drois ganmavlobaSi, rodesac myidvelma nivTi unda miiRos.848 valdebulebis 
Sesrulebis dro aseve SeiZleba gan isazRv ros savaWro Cveulebebisa da tra-
diciebis gaTvaliswinebiT. 

sizustis mixedviT ganasxvaveben gansazRvrul (dadgenil) da ganusaz-
Rvrel (daudgenel) vadebs.849 xelSekrulebiT gansazRvrul droSi valdeb-
ulebis Sesrulebis movaleoba damaxasiaTebelia mTeli samoqalaqo sa mar-
TlisaTvis da igi efuZneba xelSekrulebis samarTlebriv Zalas. jer kidev 
romis samarTalSi iyo dadgenili, rom valdebuleba unda Sesruldes wi nas war 
gansazRvrul vadaSi (dies).850

 valdebulebis Sesruleba xelSekrulebiT gansazRvrul vada Si Taname-
drove saxelSekrulebo samarTlis erT-erT umTavres princips war moadgens. 
xel Sek rulebiT gansazRvrul vada Si valdebulebis Sesrulebis au ci-
leblobis Se sa xeb debulebebi ganmtkicebulia, rogorc saerTaSoriso ko-
merciuli xelSek ru lebebis principebSi (me-6.1.1. muxlis `a~ qvepunqti),851 
ag reT ve evropis sa xel Sek rulebo samarTlis principebis me-7:102-e muxlis 
pirvel qve punq tSi852 da gaeros `sa qon lis saerTaSoriso yidva-gayidvis Ses-
axeb~ venis konvenciis 33-e muxlis `a~ qvepunqtSi.853

valdebulebis Sesrulebis gansazRvruli vada xasiaTdeba imiT, rom 
xelSekrulebiT valdebulebis Sesrulebis dro naTladaa dadgenili. amasTan, 
valdebulebis Sesrulebis Tundac gansazRv ruli dro SeiZleba dadgindes:

g. valdebulebis Sesrulebis drois gansazRvra konkretuli kalendaruli 
TariRiT:

es iseTi SemTxvevaa, rodesac Ses rulebis dro gansazRvrulia konkretuli 

847 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 56.
848 Uniform Commercial Code (UCC), 2001, 2-130.
849 kobaxiZe, samoqalaqo samarTali, zogadi nawili, 2001, gv. 357.
850 Франчози, Институционный курс римского права, Пер. с итал., 2001, 414.
851 UNIDROIT, Principles of International Commercial Contracts, Rom, 1994. Uniform Law Review, 2004.
852 Principles of European Contract Law. Parts I and II, Ed. by Lando/Beale, 2001, P. 332.
853 United Nations Convention on contracts for the Internationale Sale of Goods _ http:www.cisg.ru/content/
download/cisg.ru.pdf
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dRis mixedviT, magaliTad, gayi du li nivTi myidvels unda gadaeces 2012 wlis 
10 agvistos. Tuki valde bu lebiT sxva ram aris gansazRvruli, Sesruleba am 
SemTxvevaSi SeiZleba mox des mTeli am dRis ganmavlobaSi. kanonmdeblobiT 
Riad aris datove bu li sakiTxi imis Sesaxeb, Tu ra momenti saTvis unda iyos 
Sesrulebuli valde bu leba Sesaba mi si dRis ganmavlobaSi. Teoriulad dasaS-
vebia, rom Sesru leba moxdes Se Tan x mebuli konkretuli dRis Ramis 24 saa-
Tamde. Tum ca, ro gorc amas praqtika cxadyofs, es midgoma yovelTvis ar 
aris marTebuli. mxedvelobaSi unda iqnes miRebuli kreditoris inte resebi, 
agreTve savaWro brunvis Cveulebebi da tradiciebi. magaliTad, ar CaiTvleba 
jerovan Sesru le bad gamyidvelis mier xelSekrulebis sagnis mitana myidve-
lis saw yob Si samuSao dRis damTavrebis Semdeg, garda im Sem T x  vevisa, rode-
sac sawyobi mu Saobs dRe-Ramis ganmavlobaSi anda RamiT. mra va li sawarmo Tu 
organi zacia saqmianobs mxolod e.w. samuSao saaTebSi. amitomac, Sesrulebis 
gan xor cie le ba arasamuSao saaTebSi CaiTvleba araje ro van Sesrulebad, Tuki 
aseTi Ses ru lebis miReba saWiroebs kreditoris TanamSromlebis mxridan 
gark veuli moqmedebebis ganxorcielebas (Camot virT va, Setana da a.S.).854 

yovelTvis ar ar sebobs imis aucilebloba, rom Sesrulebis dro ganisaz-
Rvros saaTebis, wuTebis an wa me bis sizustiT. Tumca, xelSekruleba SeiZleba 
adgendes, rom valdebuleba unda Sesruldes araTu konkretul dRes, aramed 
dRis ganmavlobaSi konkretul dros (maga li Tad, pirvel naxevarSi, Sesvene-
bamde, 11 saaTze da a.S.), zogjer ki imde nad zustad, rom saubari wamebze 
gamarTlebulic kia (magaliTad, asa feT qe beli xasiaTis samuSaoebi). e.i., Tuki 
gansazRvrulia, rom valdebu leba unda Sesruldes kon kretuli kalendaruli 
dRis garkveul monakveTSi, valdebuleba swored am dros unda Sesruldes.855 

valdebulebis Sesrulebis drois gansazRvra drois garkveuli periodiT
valdebulebis Sesrulebis dro SeiZ leba ganisazRvros drois garkveu-

li periodiT. am SemTxvevaSi valdebu leba SeiZ leba Sesruldes nebismier 
dros am monakveTis ganmavlobaSi. maga liTad, sesxi dabrunebul unda iqnes 
agvistos TveSi. aseT SemTxvevaSi val  de  buleba SeiZleba Sesruldes pirveli 
agvistodan 31 agvistos CaTv liT nebismier dros. radgan drois nebismier 
periods gaaCnia rogorc vadis daw yebis, ise dasrulebis momenti, amitomac 
mniSvnelovania drois Sesabamisi farglebis dadgena. drois, rogorc valde-
bulebis Sesrulebis vadis farglebis dadgena (gansazRvra) mxareebis mier 
xdeba im moTxovnaTa dac viT, rac kanonmdeb lo biT dadgenilia vadebTan da-
kavSirebiT (121-127-e muxlebiT dadge ni li vadis gamoTvlis wesebi. aseTi we-
sebis dadgena saSualebas iZleva, damk vidr des vadebis gamoyenebis erTiani 
praqtika).856 

854 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 58.
855 zarandia, saxelSekrulebo val de bu  le bis Sesrulebis adgili da vadebi, 2005, gv. 58.
856 axvlediani, Wanturia/axvlediani/zoiZe/jorbenaZe (red), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni pirveli, 1999. 
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saerTaSoriso komer ciul i xelSekrulebebis principebSi (mux li 6.1.1. `b~ 
qvepunqti)857 da evro pis saxelSekrulebo samarTlis principebSi (muxli 7:120, 
me-2 qvepunqti)858 gansazRvrulia isic, rom garemoebebidan gamomdinare val-
debulebis Sesru lebis drois gansazRvra SeiZleba moxdes Sesabamisi mxaris 
mier. analogiuri midgomaa gaeros `saqon lis saerTaSoriso yidva-gayidvis 
Sesa xeb~ venis konvenciis 33-e muxlSic. 

saqarTvelos samoqalaqo kanonmdebloba iTvaliswinebs rogorc gan sazRv-
rul, ise ganusazRvrel vadebs. magaliTad, 531-e muxlis Tanax mad, `qiravno-
bis xelSekrulebiT gamqiravebeli movalea damqiravebels sargeb lo baSi ga-
dasces nivTi gansazRvruli vadiT. damqiravebeli movalea gamqira vebels 
gadauxados daTqmuli qira~, xolo 560-e muxlis Ta nax mad ki, `Tu sacxovre-
beli sadgomis qiravnobis xelSekruleba gan sazRv ru li vadiT aris dadebuli, 
maSin damqiravebels SeuZlia ara ugvianes ori Tvi sa qirav no bis urTierTobis 
Sewyvetamde werilobiTi gancxadebiT moiT xo vos qiravnobis xelSekrulebis 
gagrZeleba ganusazRvreli vadiT, Tuki gamqiravebeli amis Tanxmobas ga-
nacxadebs.~

gamoTqma `gansazRvruli~ zogadi Sinaarsis Semcvelia da gulisxmobs 
gar k veul vadas, droebiT sargeblobas, romelic Se iZleba iyos rogorc 
`pirdapir gansazRvruli~, ise `ganusazRv re li~.859 amas Tan, valdebulebis Ses-
rulebis vadis ganusazRvreloba ar niSnavs mis mudmiv xasiaTs. am Tvalsaz-
risiT, aRsaniSnavia kidev erTi Tavisebureba, rac `mud mi vi~ val de bu le bebis 
akrZalvis saxelwodebiTaa cnobili.860 marTalia, xel Sek ru leba Se iZ le ba dai-
dos ganusazRvreli vadiT, magram es sruliadac ar niSnavs imas, rom sax-
elSekrulebo valdebuleba SeiZleba usasrulod gagr Zel des.861 val de bu le-
baTa droSi SeuzRudaoba SeiZleba ganxilul iqnes, rogorc Ta vi  suf lebis 
xelyofa. dauSvebelia, rom erTxel nakisri val de bu leba mova li saTvis sa-
mu damo tvirTad iqces da mas ar hqondes misgan Tav daxs nis marTl zomieri 
sa Su a lebebi.862 amasTan, gamonaklis SemTxvevebSi, xel Sek ruleba SeiZ le ba dai-
dos kre ditoris mTeli sicocxlis xangrZlivo biT. magali Tad, 941-e mux lis 
Tanaxmad, piri, romelic kisrulobs samisdRemSio sarCos gadaxdas (marCe-
nali), movalea gadauxados igi sarCos mimRebs (sarCens) mTeli sicocx lis 
manZilze, Tu xelSekruleba sxva rames ar iTvaliswinebs.863. 

gansakuTrebuli specifikurobiT xasiaTdeba e.w. `uaryofiTi Sinaarsis~ 
valdebulebebis Sesrulebis dro. iuridiul literaturaSi gamoTqmulia 

857 UNIDROIT, Principles of International Commercial Contracts, Rom, 1994.Uniform Law Review, 2004.
858 Principles of European Contract Law. Parts I and II /Ed. by Ole Lando, Hugh Beale. P. 333.
859 zoiZe, recenzia iakob futkaraZis sadoqtoro disertaciaze ̀ qarTuli valdebulebiTi 
samarTlis institutebi~, Jurnali `adamiani da konstitucia~, #1, 2002, gv. 172.
860 zarandia, saxelSekrulebo val de bu  le bis Sesrulebis adgili da vadebi, 2005, gv. 62.
861 ZlieriSvili, valdebulebis Sesruleba mesame piris mier, 2005, gv. 5.
862 zarandia, dasax. naSr., 2005, gv. 62.
863 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi buneba, 
2010, gv. 428.
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mo sazreba, rom valdebulebas, romlis Sesarulebac xdeba moqmedebiT, ewo-
deba valdebuleba dadebiTi SinaarsiT, xolo im valdebulebas ki, rom lis 
Sesru le bac xdeba moqmedebisagan Tavis SekavebiT, uwodeben valdebulebas 
uaryo fi Ti SinaarsiT.864 radgan uaryofiTi Sinaarsis valdebulebis arsi 
mdgo  mareobs moqmedebisagan Tavis SekavebaSi, amitomac aseTi valdebulebe-
bis Sesruleba xdeba yovelwamierad.865 gansxvavebiT sxva saxis valdebulebe bi-
sagan, uaryofiT valdebulebebTan mimarTebiT, misi Sinaarsidan gamomdi na re, 
SeuZlebelia visaubroT movalis mier Sesrulebis vadis gadacilebaze.

valdebulebis Sesrulebis drois gansazRvra raime garemoebis dadgomaze 
miTiTebiT 

valdebulebis Sesrulebis dro SeiZleba ganisazRvros im garemoebaze mi-
Ti TebiT, romelic aucileblad unda dadges (magaliTad, sesxis dabru ne ba 
giorgobis dResaswaulze). praqtikaSi gvxvdeba iseTi SemTxvevebic, rodesac 
xelSekrulebiT mxareebi valdebulebas gansazRvraven drois zus tad gan-
saz Rv ruli periodiT, Tumca ki, am periodis aTvlis dawyebas ukav Si reben 
garkve ul garemoebas, romelic, maTi azriT, momavalSi aucileblad dadgeba. 
magali Tad, mxareTa Soris dadebuli nardobis xelSekruleba iTvaliswineb-
da SemkveTis mier menar di saT vis Sesrulebuli sa muSaos sazRauris gadaxdas 
xuTi samuSao dRis gan mav lo baSi samuSaos miRe bis Sesaxeb miReba-Cabarebis 
aqtis xelmowe ri dan. me nar dis mier Sesrulebuli samuSao SemkveTma miiRo 
ise, rom ar miu Ti Te bia miReba-Cabarebis aqtze xel moweris TariRi. Tumca 
ki miReba-Cabarebis aqtze misi Sedgenis TariRis ar miTi Te ba, ar aTavisuf-
lebs Sem kveTs Sesrulebuli samuSaos sazRauris drouli gadaxdisagan da es 
valde buleba unda Sesruldes misi warmo So bi dan goniv rul vadaSi. 

erT-erT saqmeze sasa marTlom dad genili faqtobrivi garemoebebis 
safuZ vel ze miiCnia, rom damkveTi valdebuli iyo menardesTan gaeformebina 
miReba-Ca ba rebis aqti, rac man ar ganaxorciela da amiT daarRvia xelSek-
ru lebis spe ci fikuri pirobebis Sesabamisi muxlebi. sasamarTlom agreTve 
miuTiTa, rom SemkveTis mier Tanxis srulad gadaux de loba ar unda yofi li-
yo menar di saTvis miReba-Cabarebis aqtsa da sagada saxa do angariS-faqtu ris 
wardgenaze damokidebuli, vinaidan mopasuxis mier val debulebis Ses ruleba 
damokide bu li xdeba miReba-Cabarebis aqtze mis mxri danve xel mou werlobaze. 
sasa marTlom 649-e muxlis Sesabamisad, samu Sao miRe bu lad CaTvala, vinaidan 
mopasuxem ar miiRo Sesrulebuli sa mu Sao mxareTa SeTanxmebiT dadgenili 
wesiT.866 

368-e muxlis Tanaxmad, Tu garigebis namdviloba damokidebulia raime pi-
robis dadgomaze, maSin valdebuleba Sesasrulebelia im dRidan, roca es 

864 axvlediani, val de bu  le biTi samarTali, 2001, gv. 37.
865 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 55.
866 saqarTvelos uzenaesi sasamarTlos samewameo da gakotrebis saqmeTa palata 2010 wlis 
27 seqtembris #as-616-587-2010 ganCineba.
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piroba dgeba.867,868 
rogorc wesi, xelSekrulebis mxareebi xelSekrulebis dadebisTanave iw-

ye ben mis Sesrulebas, magram arsebobs SemTxvevebi, rodesac xelSekrule biT 
gaTvaliswinebuli Sedegebis dadgomas mxareebi ukavSireben gansazRv ru li 
garemoebebis arsebobas. vinaidan xelSekrulebis (garigebis) Sedege bis dadgo-
ma am garemoebebis arsebobazea damokidebuli, samoqalaqo samar Ta li aseT 
ga ri gebebs pirobiT garigebebs uwodebs.869 

pirobiTad iTvleba garigeba, rodesac igi damokidebulia samomavlo da 
ucnob movlenaze imiT, rom an garigebis Sesrulebis gadadeba xdeba mis dadgo-
mamde, an garigebis Sewyveta _ am movlenis dadgomisTanave. garigebiT gaTval-
iswinebuli Sedegis dadgoma SeiZleba ramdenime pirobaze iyos da moki debuli. 
es pirobebi SeiZleba iyos rogorc kumulatiuri, aseve alter na tiuli.870 ku-
mulatiuri pirobis dros aucilebelia yvela im pirobis arse boba, romelic 
garigebis namdvilobis pirobad aris dasaxelebuli. alter nati uli pirobis 
SemTxvevaSi garigebis namdvilobisaTvis sakmarisia erT-erTi romeli me piro-
bis dadgoma. 

garigeba pirobiT dadebulad CaiTvleba mxolod maSin, roca misi namdvi-
lo ba damokidebulia samomavlo da ucnob movlenaze, e.i. iseT movlenaze, 
romelic momavalSi unda dadges, magram jer kidev gaurkvevelia, dadgeba Tu 
ara es movlena sinamdvileSi. iuridiul literaturaSi samarTlianad aris 
aRniSnuli, rom pirobis samarTlebrivi instituti kerZo avtonomiis Rirs Se-
sa niSnavi saSualebaa.871 igi garigebis mxareebs SesaZleblobas aZlevs, nakisri 
valdebulebebis Sesruleba gadadon imiT,872 rom igi daukavSiron raRac mov-
lenas, romlis dadgomaSi meore mxarec iqneba dainteresebuli.873

 vada da piroba imiTac emsgavseba erTmaneTs, rom maTi meSveobiT xdeba 
saxelSekrulebo valdebulebis Sesrulebis droSi gaSla. amasTan, arc vada 
da arc piroba ar gansazRvravs xelSekrulebis kanonier Zalas (rode sac pi-
ro biT garigebebzea saubari, igulisxmeba 90-98-e muxlebiT gaTvalis wi nebuli 
wesebi da ara garigebis namdvilobis piro be bi).874 es niS navs imas, rom valdeb-
uleba arsebobs maTgan damoukideblad: vada da piroba gansazRvravs mxolod 
valdebulebis Sesrulebis moments. 

867 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 368-e muxli, gv. 296.
868 saqarTvelos uzenaesi sasamarTlos samewameo da gakotrebis saqmeTa palata 2008 wlis 
22 aprilis #as-678-1008-07 ganCineba.
869 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 410.
870 zoiZe, Wanturia/axvlediani/zoiZe/jorbenaZe (red), saqarTvelos samoqalaqo kodeqsis 
komentari, wigni pirveli, 1999, 90-e muxli, gv. 254.
871 von Tuhr Andreas, Der Allgemeine Teil des deutschen bürgerlichen Rechts, Berlin, Bd. 1. S. 271.
872 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 412.
873 saqarTvelos uzenaesi sasamarTlos samewameo da gakotrebis saqmeTa palata, #as-1105-
1132-2011 gadawyvetileba.
874 zarandia, saxelSekrulebo val de bu  le bis Sesrulebis adgili da vadebi, 2005, gv. 37.
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vadis gansxvaveba pirobisagan swored imaSi mdgomareobs, rom pirobiTi 
gari gebis SemTxvevaSi piroba SeiZleba ar dadges. magaliTad, iyidis Tu ara 
`X~-i pianinos, damokidebulia imaze, gayidis Tu ara am nivTs `Y~-i. aseT Sem-
TxvevaSi saqme gvaqvs pirobasTan. Tu ̀ Y~-sagan nivTis SeZena araa saeWvo, Tum-
ca gadavadebulia, anu aucileblad moxdeba momavalSi, saqme gvaqvs vadasTan, 
radgan aseT SemTxvevaSi es ukanaskneli aris momavlis movlena, magram SeTanx-
mebuli xelSekrulebis mxareebs Soris. 

kanonmdebloba erTmaneTisagan ganasxvavebs gadadebisa da gauqmebis piro-
bebs.875 pirobebis aseTi dayo fa romis samarTlidan iRebs saTaves. garigeba 
gadadebis pirobiTaa da debuli, Tu ki garigebiT gaTvaliswinebuli uflebebi-
sa da movaleobebis war moSoba damokidebulia momaval da ucnob movlenaze. 
garigeba gadadebis pirobiT dadebulad iTvleba, roca am pirobis dadgoma 
iwvevs garigebis Sewyvetas da aRadgens garigebis dadebamde arsebul mdgo-
mareobas. aseTi pirobiT dade bu li garigebis SemTxvevaSi garigebiT gaTval-
iswinebuli Se de gi maSinve dgeba, magram pirobis dadgomisTanave igi uqmdeba. 
magaliTad, a-m asesxa b-s fuli im pirobiT, rom b xelfasis aRebisTanave 
daub runebs a-s fuls. aiRebs Tu ara b xelfass (e.i. piroba dadga), man unda 
daubrunos a-s sesxi (e.i. wydeba sesxis xelSekruleba).876 mTavaria, rom val-
debuleba pirobis dadgomis dRidan Sesruldes dauyovnebliv an goniv rul 
vadaSi.877 

garigebis Sedegis dadgomis ganmsazRvreli piroba SeiZleba mxareebis mier 
formulirebuli iyos rogorc pozitiurad (e.i. dadebiTi Sinaarsi), ise nega-
tiurad (e.i. uaryofiTi Sinaarsi). pirobis Sinaarsi pozitiuria, Tuki gari-
gebis Sedegi damokidebulia pirobis dadgomaze. pirobis Sinaarsi iqneba nega-
tiuri, Tuki garigebiT gaTvaliswinebuli Sedegis dadgoma damo ki debulia 
imaze, rom piroba ar dadges.878 

amdenad, vada aris drois Sualedi, romelic iwureba gansazRvrul kalen-
da rul dRes da aseT SemTxvevaSi cnobilia ara marto is, rom es vada dad ge-
ba, aramed isic, Tu rodis dadgeba es vada. amisgan gansxvavdeba is SemTx ve va, 
rodesac, magaliTad, pirma ikisra meore piris rCenis valdebu le ba mTe li 
si cocxlis manZilze.879 nebismieri piris sicocxle droSi SezRu du lia, ami-
tomac aRaraa saeWvo, rom es movlena dadgeba, Tumca misi dadgomis TariRi 
ucnobia. maSasadame, cxovrebaSi arcTu iSviaTia vadisa da pirobis kombi-
naciebi, rac kidev ufro aqtualurs xdis paralelebis gavlebas vadasa da 
pirobas Soris. vada aris samomavlo movlena (amiT uaxlovdeba is pirobas), 
magram dadgenili movlena (amiT is upirispirdeba pirobas). 

pirobis dadgomis dRidan yovelTvis SeiZleba ar moxerxdes Sesrulebis 
875 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 412.
876 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 413.
877 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 59.
878 zarandia, saxelSekrulebo val de bu  le bis Sesrulebis adgili da vadebi, 2005, gv. 38.
879 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi buneba, 
2010, gv. 430.
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ganxorcieleba. esec mxedvelobaSi hqonda kanonmdebels, rodesac adgenda, 
rom Tu vadis dasawyisad aRiarebulia esa Tu is movlena, an dRis rome li me 
monakveTi, maSin vadis gamoTvlisas ar mieTvleba is dRe, romelSic dgeba es 
movlena an dRis zemoaRniSnuli dro (122).880 

b.b. valdebulebis Sesrulebis kanonismieri vadebi
calkeul SemTxvevaSi, valdebulebis Sesrulebis dro uSualod kanoni-

dan gamomdinareobs. umeteswilad, es is Sem Tx  vevebia, rodesac mxareebs Ta-
vad ar gaukeTebiaT araviTari daTqma val  de bulebis Sesrulebis drosTan 
dakavSirebiT. drois kanoniT dadgena saSuale bas iZ leva, Sesrulebis dro 
dadgindes ara erTjeradad, konkretuli valde bu le bi saT vis, aramed valde-
bulebaTa garkveuli gvarisaTvis.881 

im SemTxvevaSi, Tuki mxareebi ar SeTanxmdebian valdebu le bis Sesrulebis 
droze (anda calkeul, kanoniT pirdapir gaTvaliswinebul SemTxve veb Si), 
val debulebis Sesrulebis dro ganisazRvreba kanoniT. magaliTad, 648-e 
muxlis Tanaxmad, SemkveTi movalea menardes gadauxados saz Ra uri samuSaos 
Sesrulebis Semdeg, Tu xelSekruleba ar iTvaliswinebs nawil-nawil gadax-
das.882 626-e muxlis Tanaxmad, Tu valis dabrunebis vada gansazRvruli ar 
aris, maSin vali dabrunebul unda iqnes kredito ris an movalis mier xel-
Sekrulebis Sewyvetisas. 621-e mux lis Tanaxmad, Tu Txovebis xelSekrulebiT 
vada ar aris gansazRvruli, maSin gamnaTxovebels SeuZlia nivTi daibrunos 
gamiz nu li sargeblobisaTvis saWiro drois gasvlis Semdeg, xolo Tu mizani 
ar aris gansazRvruli, maSin mas SeuZlia, nebismier dros moiTxovos misi 
dab ru neba. monaTxovres SeuZlia nivTi nebismier dros daabrunos ukan. 553-e 
muxlis Tanaxmad, qira gadaxdil unda iqnes qiravnobis xel Sek ru le bis vadis 
damTavrebisas. 

xSir SemTxvevaSi ka no nis mier vadebs Tan axlavs alternativa SeTanxme-
buli vadebis saxiT.883 am dros kano nis mieri vadebi moqmedebs mxolod maSin, 
Tuki xel Sek rulebiT sxva ram ar iqneba gansazRvruli. ufro iSviaTia Sem-
Txvevebi, roca kano nis mi e ri vadebi ual ternativoa. zogadad, samarTali in-
dividTa Tanacxovrebas maTi interesebis reali ze bis samarTliani farglebis 
dadgeniTa da interesTa konfliqtis gadaWris meqa niz mebis SeTavazebiT awes-
rigebs.884 samarTals nebismieri SesaZlo inte res Ta konfliqtis gadaWra unda 
SeeZlos.885 samoqalaqo-samarTlebrivi nor me bis miza nia, xeli Seuwyos indi-
vidTa interesebis ganxorcielebas da mSvi do biani gziT gadaWras monawileTa 

880 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 368-e muxli, gv. 297.
881 zarandia, saxelSekrulebo val de bu  le bis Sesrulebis adgili da vadebi, 2005, gv. 46.
882 ZlieriSvili, nardobis xelSekrulebis samarTlebrivi buneba, 2011, gv. 88.
883 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 365-e muxli, gv. 287.
884 kereseliZe, kerZo samarTlis uzogadesi sistemuri cnebebi, 2009, gv. 3.
885 iqve, gv. 10.
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Soris SesaZlo interesTa konfliq ti.886 

b.g. valdebulebis Sesrulebis navaraudevi da gonivruli vadebi
val  de bulebis Sesrulebis procesSi gamoiyeneba agreTve navaraudevi (ga-

re  moebebidan gamomdinare) vadebi. navaraudevi vada umeteswilad valde bu-
lebiTi urTierTobis bunebidan gamomdinareobs. Tavdapirvelad romis sa-
mar TalSi gabatonebuli iyo mosazreba, rom im SemTxvevaSi, Tuki mxareebi 
ar iyvnen SeTanxmebulni valdebulebis Sesrulebis vadis Sesaxeb, moqme deb da 
principi: `Tuki gadaxdis vada miTiTebuli ar aris, is dgeba dauyovneb liv~ 
(quod sine die debetur, statim debetur).887 Sesabamisad, kreditors SeeZlo moeT xova 
Sesruleba valdebulebis warmoSobisTanave, xolo movale ki valdebuli iyo 
ganexorcielebina Sesruleba. mogvianebiT, romis samar Tal Si SemuSave bul 
iqna `nagulisxmevi (navaraudevi) vadis~ koncefcia. am koncefcias safuZ veli 
Cau yara ulpianem, romelmac daadgina, rom `romSi dadebuli xelSekruleba 
ar SeiZleba, dauyovnebliv Sesruldes imave dRes karTagenSi~.888 

valdebuleba, Tavisi bunebidan gamomdinare, SeiZleba gulisxmobdes mis 
Sesrulebas moTxovnisas. es iTvaliswinebs kreditoris mier movalisadmi 
moTxovnis wayenebis aucileblobas. moTxovna piris nebas daqvemdebarebuli 
da sxva pirze mimarTuli uflebaa, romelic gansxvavdeba misi procesualuri 
ganxorcie le bisagan. moTxovna, ZiriTadad, materialur-samarT leb ri vi mniS-
vnelobis matarebelia.889 moTxovna aris sxva pirisagan raime qme de bis (moq-
medeba an moqmedebisagan Tavis Sekaveba) ganxorcielebis ufle ba.890 dis pozi-
ciuri normebi uSualod warmoSobs maTSi gaTvaliswinebul moT xov nas, Tu 
am normis mier dadgenili Tavisuflebis farglebSi mxareTa SeTanxmeba ar 
ax dens mis modificirebas da ar warmoSobs misgan gansxva ve bul moTxovnas.891 
kerZosamarTlebrivi urTierTobis momwesrigebeli mate ria lur-samarTleb-
ri vi normebis daniSnulebaa urTierTobaSi monawile su bieq tebis uflebebis 
gansazRvra da maTi ganxorcieleba. moTxovna _ ufle bis realizaciis kanoniT 
gaTvaliswinebuli SesaZleblobaa.892 

moTxovna da moTxovnis safuZveli sxvadasxva cnebebia. am gamijvnas gan-
sa kuTrebuli mniSvneloba aqvs imis gaTvaliswinebiT, rom moTxovnaTa So-
ris ar Cevanis ufleba, mosarCeles ekuTvnis, xolo mosarCelis mi er ward -
genili moTxovnis damfuZnebeli moTxovnis samarTlebriv safuZ vel Ta Soris 

886 Staudinger/Komm, zum Bürgerlichen Gesetzbuch, Coing/Honsell, Einleitung, Berlin, 2004, Rn 164.
887 Франчози, Институционный курс римского права, Пер. с итал, 2001, 414.
888 Zimmermann, The Law of Obligations, Roman Foundations of the Civilian Tradition, OXFORD University 
Press, 1996, p.736.
889 Münch Komm, BGB/Grothe., Band I, §194, Rn 2.
890 henSeli, samoqalaqo kazusebis damuSavebis meTodika, 2009, gv. 75.
891 CaCava, moTxovnebisa da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, dis-
ertacia, Tsu, 2010, gv. 5.
892 Münch Komm, BGB/Säcker, 5 Auflage, Band I, Einl, Rn 5.
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erT-erTis misadageba, sasamarTlos uflebamosileba da valdebu le ba caa.893 
moT xovnis samarTlebrivi safuZ veli aris samarTlis norma, rom lis samarT-
lebrivi Sedegic gulisxmobs samarTlebriv urTierTo ba Si mo na wile piris 
mier raime moqmedebis ganxorcielebisa Tu moqmedebis Ses ru lebisagan Tavis 
Sekavebis valdebulebas.894 moTxovnis zogadi samarTlebrivi safuZ veli aris 
kanonis danawesi, romlis safuZvelzec kreditori uflebamo silia mosTxo-
vos movales raime moqmedebis Sesruleba. Sesruleba SeiZleba gamoixatebodes 
moqmedebaSi, aseve moqmedebisagan Tavis SekavebaSi. amgvarad, Sesrulebis Si-
naarsi moicavs rogorc pozitiur moqmedebas, aseve umoqmedo basac, maT So-
ris Tmenasac.895 

moTxovnis safuZveli aris kanonis norma, romelic gansazRvruli Semad-
gen lobis niSnebis arsebobisas mxares aniWebs uflebas, mosTxovos meore mx-
ares raime moqmedebis Sesruleba an moqmedebis Sesrulebisagan Tavis Seka-
veba. moT xovnis safuZveli ori nawilisagan Sedgeba: a) normis Semad gen lo ba, 
romelic moicavs calkeul winapirobas, da b) samarTlebrivi Sedegi, rome lic 
kanonis safuZvelze dadgeba im SemTxvevaSi, Tu saxezea normis SemadgenlobiT 
gan sazRvruli yvela winapiroba.896 

365-e muxlis Tanaxmad, Tu valdebu le bis SesrulebisaTvis ar aris gansaz-
Rvruli dro da igi sxva garemoebebi da nac ar irkveva, maSin kreditors nebi-
smier dros SeuZlia moiTxovos misi Ses ru leba, xolo movales SeuZlia igi 
dauyovnebliv Seasrulos.897 swored es `sxva garemoebebSi“ nagulisxmevi va-
debi SeiZleba iqnes miCneuli nava rau dev vadebad.898 analogiuri Sinaarsis 
normaa dadgenili germaniis samoqalaqo kodeqsis 271-e paragrafis pirveli 
abzacis mixedviT.899 

navaraudevi garemoeba SeiZleba iyos mravali da gamomdinareobdes, ro-
gorc valdebulebiTi urTierTobebis bunebidan, agreTve savaWro Cveule-
be bi dan da tradiciebidan. Sinaarsis mixedviT, navaraudevi vada, swored 
garemoe be bidan gamomdinare vadaa.900 ase, magaliTad, Txovebis xelSekru-
lebaSi, roca vada araa gansazRvruli, gamnaTxovebels SeuZlia nivTi daib-

893 boelingi/Wanturia, samoqalaqo saqmeebze sasamarTlo gadawyvetilebaTa miRebis me To-
dika, II gamocema, 2004, gv. 42.
894 Larenz/Wolf, Allgemeine Teil des Bürgerlichen Rechts, 9 Auflage, 2004, §18, Rn 7.
895 boelingi/lutringhausi, saqarTvelos samoqalaqo kodeqsis calkeuli moTxovnis sa-
fu Zv lebis sistemuri analizi, 2009, gv. 14.
896 boelingi/Wanturia, samoqalaqo saqmeebze sasamarTlo gadawyvetilebaTa miRebis me To-
dika II gamocema,2004, gv. 38.
897 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewameo da gakotrebis saqmeTa pala-
tis 2008 wlis 18 noembris # as-654-876-08 gadawyvetileba.
898 zarandia, saxelSekrulebo val de bu  le bis Sesrulebis adgili da vadebi, 2005, gv. 64.
899 Münch Komm, BGB/Krüger, Bd. 2a, §271, Rn 4; Palandt/Gruneberg, §271, Rn 1; Staudinger/Bittner, §271, 
Rn 7, Ptuting/Jud, §271, S.426-427.
900 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 60.



410

zurab ZlieriSvili

ru nos sargeblo bi saTvis saWiro drois gasvlis Semdeg (621 I);901 nardobis 
xelSekrulebis Tanaxmad ki, SemkveTi movalea gadauxados menardes sazRauri, 
rogorc wesi, samuSaos srulad Sesrule bis Semdeg. swored samu Saos Ses-
rulebaa is garemoeba, rasac ukavSirdeba saz Rauris gadaxdis dro.902 

xelSekrulebaSi nagulisxmevi (navaraudevi) vadebi damokidebulia xelSek-
ru lebis monawile mxareTa savaraudo ganzraxvaze an valdebulebiTi urT-
ierTobis xasiaTze. zog SemTxvevaSi es gan z raxva gamomdinareobs TviT 
xelSek ru lebis teqstidan an sxva garemoebe bi dan. aris SemTxvevebi, rodesac 
aseTi vada gamomdinareobs Tavad valde bu le biTi ur Ti er Tobis xasiaTidan.903 
zogadad, termini ̀ navaraudevi vada~ SeiZ le ba sxva mniSv nelobiTac gamoiyene-
bodes da sulac ar aRniSnavdes iseT vadas, romlis saTavec mxolod mxareTa 
nebaSi unda veZioT. farTo gagebiT, es aris Tundac kanonmdeblobidan gamom-
dinare vada. 

 nagulisxmev vadebTan dakavSirebuli problema gamow ve u lia SeTanxmebis 
gamoxatvis arasakmarisi sizustiT. vada aucilebeli elemen tia valdeb-
ulebis SesrulebisaTvis. rac ufro detalurad da gasa ge bad aris Sedgeni-
li xelSekruleba, vadis miuTiTeblobis SemTxvevaSic ki, sworedac rom sxva 
garemoebebis zusti miTiTebiT xdeba nagulisxmevi vadis gansazRvra. saqme 
ufro martivadaa, rodesac gan sazRvrulia Sesrulebis Sualeduri vada. aseT 
SemTxvevaSi igi Sesabami soba Si unda iyos winamorbed da Semdgom vadasTan.904 

nagulisx me vi vada ar unda ewinaaRmdegebodes xelSekrulebiT gaT-
valiswinebul ne bis mier vadas da SesabamisobaSi unda iyos am vadebTan an 
xelSekrulebis saerTo Sinaars Tan. vinaidan aseTi vadebi efuZneba mxareTa 
nagulisx me v ne bas, naklebad savara u doa, maT hqondeT ganzraxva, daarRvion 
xelSekru le ba Si aRniSnuli vada. amde nad, mxareTa mkafiod gamoxatul, anu 
xelSekrule biT gaTvaliswinebul vadasTan ar unda arsebobdes Seusabamoba. 
amasTan, nagulisx me vi vada ar unda iyos sajaro wesrigis sawinaaRmdego.905 sa-
jaro wesrigis cnebaSi igulisxmeba samoqalaqo brunvis fundamenturi prin-
cipebi, rogoricaa sakuTrebis, xel Sek ru lebisa da mewarmeobis Tavisufleba, 
ro mel Ta darRveviT ilaxeba ara mxolod urTierTobis konkretuli monawi-
lis uflebebi, aramed saxel m wifosa da sazogadoebis interesebi.906 aseve, ne-
bis mieri nagulisx me vi vada Sez Ru dulia kreditoris mxridan gafrTxi le biT 
da SeiZleba movalis mxridan umoqmedobis viTarebaSi misi gagrZeleba arc 
moxdes. Tumca, movales ufleba aqvs gamoTq vas pretenzia, Tu is Tvlis, rom 
aseTi gafrTxileba aris usa marT lo da warmoadgens xelSekrulebis zusti an 

901 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 365-e muxli, gv. 290.
902 ZlieriSvili, nardobis xelSekrulebis samarTlebrivi buneba, 2011, gv. 89.
903 henSeli, samoqalaqo kazusebis damuSavebis meTodika, 2009, gv. 104.
904 zarandia, saxelSekrulebo val de bu  le bis Sesrulebis adgili da vadebi, 2005, gv. 66.
905 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 357.
906 zoiZe, Wanturia/axvlediani/zoiZe/jorbenaZe (red), saqarTvelos samoqalaqo kodeqsis 
komentari, wigni pirveli, 1999, 54-e muxli, gv. 178.
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nagulisx me vi vadis darR vevas.907 
im SemTxvevisaTvis, roca valdebulebis SesrulebisaTvis ar aris gan-

sazRv ruli dro da igi sxva garemoebebidanac ar irkveva, saqarTvelos ka non-
mdebloba ar iTvaliswinebs movalis mimarT valdebulebis Sesru le bis Sesa xeb 
kreditoris moTxovnis formas.908 saqarTvelos samoqalaqo ko deq si gana m tki-
cebs, zogadad, xelSekrulebis formis Tavisuflebis princips.909 for   mis ka-
noniT dadgena umetesad maSin xdeba, rodesac garigebiT gaTva lis  wine buli 
sikeTe socialuri tvirTis matarebelia da mxolod aseTi saxiTaa Se saZ le-
be li misi dacva da mowesrigebuli urTierTobis Senar Cuneba.910 garige baTa 
umrav lesoba zepirad ideba. es zustad Seesabameba mxa re Ta moTxovni le bas, 
erTma neT Tan urTierToba moawesrigon zedmeti forma lo bis gareSe. mag ram 
iq, sa dac aucilebelia meti windaxeduloba, sifr T xi le da mxareTa usafr-
T xoebis damatebiTi garantiebi, kanoni savaldebulo werilobiT formas 
iTvalis winebs. 

 365-e muxliT gaTvaliswinebul SemTxvevebSi, movalisagan valde bu lebis 
nebismier dros Sesruleba kreditorma SeiZleba moiTxovos rogorc ze piri, 
ise werilobiTi formiT. samarTlebrivi bunebiT valde bu lebis Sesru le bis 
moTxovna aris calmxrivi nebis gamovlena, rameTu mimarTu lia valdebule-
biT-samarTlebrivi urTierTobis Secvlisaken. Sesa ba misi nebis gamovlena nam-
dvilia im momentidan, rodesac igi moxdeba mim Rebis Zalauf le bis sferoSi,911 
anu calmxrivi nebis gamovlena namdvilia mxolod im momenti dan, roca igi 
meore mxares miuva.912 

im valdebu le bebisaTvis, romelTa Sesrulebis droc gamomdinareobs ga-
re moebebidan, mniSvnelovan aspeqts warmoadgens Sesrulebis Sesaxeb kredi-
to ris moTxovnis droiTi farglebi. ganusazRvreli xasiaTis valdebulebe-
bidan gamomdinare, iTvleba, rom moTxovna aris Ria nebismier dros (quod sine 
die debetur, statim debe tur). es sruliadac ar niSnavs imas, rom aseTi saxis valde-
bulebebis mimarT ar moqmedebs xandazmulobis vadebi. zogadi we sis mixedviT, 
xan daz mu lobis vada iwyeba moTxovnis warmoSobis momenti dan. moTxovnis war-
moSobis momentad CaiTvleba dro, roca pirma Seityo an unda Seetyo uflebis 
darR vevis Sesaxeb.913 

rodesac xelSekruleba ar gansazRvravs raime konkretul vadas valde-
bu lebis Sesasruleblad, valde bu leba unda Sesruldes misaRebi, gonivru li 
drois ganmavlobaSi. es ki niSnavs, rom movalem kreditoris moTxovnidan go-

907 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewameo da gakotrebis saqmeTa pala-
tis 2010 wlis 25 maisis #as-1220-1480-09 ganCineba.
908 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 57.
909 kereseliZe, kerZo samarTlis uzogadesi sistemuri cnebebi, 2009, gv. 281.
910 zoiZe, evropuli kerZo samarTlis recepfia saqarTveloSi, 2005, gv. 227.
911 kereseliZe, kerZo samarTlis uzogadesi sistemuri cnebebi, 2009, gv. 246.
912 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 299.
913 axvlediani, Wanturia/axvlediani/zoiZe/jorbenaZe (red), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni pirveli, 1999, 130-e muxli, gv. 319.
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niv rul vadaSi, gaWianurebis ga re Se unda Seasrulos valde bu leba.914 
nebismieri vada, iqneba es zustad gansazRvruli Tu navaraudevi, unda 

iyos gonivruli.915 gonivruli vada warmoadgens SefasebiT kategorias. yvela 
SemTxvevaSi mi si farglebi moiazreba Sesrulebis TaviseburebebiT. gonivru-
lia iseTi vada, romelic aseTad SeiZleba CaTvliliyo, rogorc kanonis obi-
eqturi nebis, ise mxareTa nebis gamovlenis safuZvelze. SeiZleba igi ga mom-
di na reobdes samoqa laqo brunvis tradiciebidanac. 

gonivruli vadis ganm sazRv reli sazomi erTi konkretuli saxis val-
debulebebis mimarT SeiZleba iyos sxva, vidre sxva saxis valdebulebeb-
Si. maga liTad, 659-e muxlis Tanaxmad, mogzaurobis momwyobi movalea 
imgvarad moawyos mogzauroba, rom mas ar hqondes iseTi xarvezebi, 
romleb sac SeuZ li aT gaaufasuron an Seamciron mogzaurobis mniSvn-
eloba Cveu leb rivi an xel SekrulebiT gaTvaliswinebuli miznebisaTvis. 
Tu mogzau ro bas aseTi xar ve zebi aqvs, maSin turists SeuZlia moiTxo-
vos maTi aR mofx v ra. Tu mog zaurobis momwyobi ar aRmofxvris xarvezebs 
turistis mier gansazRvrul gonivrul vadaSi, maSin turists SeuZlia 
TviTon aRmofxvras xarvezebi da moiTxovos maTze gaweuli aucile-
beli xarjebis anazRaureba. mogzau ro bis gonivruli vada xarvezTa 
specifikidan gamomdinare ganisazRv re ba.916 

gonivruli vadis Sefasebisas sasamarTlom unda gaiTva lis winos val-
debulebis xasiaTi, mxareTa urTierToba, valdebulebis Ses ru lebis pi-
ro bebi, romlebic SesaZloa gavlenas axdendes Tavisdrouli Ses  ru lebis 
Se saZleblobaze.917 ro de  sac kanoni vadebTan dakavSirebiT iyenebs iseT ter-
minebs, rogoricaa `go niv ruli vada~, `dauyovneblivi Sesruleba~, `Sesabamis 
vadaSi~ da a.S., yovel konk re tul SemTxvevaSi, sasamarTlos mier ganmartebis 
zogad prin ci  peb  Tan erTad gamoiyeneba sxva damatebiTi kriteriumebic. mag-
aliTad, 480-e muxlis Tanaxmad, `Tu gamyidvels evaleba saqonlis gagzavna, 
man unda dados xelSek ru lebebi, romlebic aucilebelia tvirTis daTqmul 
adgilze gadazid vi sa da aseTi gadazidvisaTvis Cveuli pirobebiT. Tu gam-
yid veli xelSek ru lebiT gadamzidvels gadascems saqonels da es saqoneli 
arc amosacnobi niS niT, arc gadazidvisaTvis saWiro sabuTebiT da arc sxva 
raime saSualebiT ar aris gamokveTilad aRniSnuli, maSin gadamzidvelma unda 
Seatyobinos myid vels saqonlis gagzavnis Taobaze da, amasTanave, ga ug zavnos 
tvirTis dawvri le biTi CamonaTvali~. kanonmdebloba ar iTva lis  winebs, Tu 
ra vadaSi unda Seat yobinos gamyidvelma myidvels saqonlis gag zav nis Taoba-
ze. samoqalaqo samarTalSi damkvidrebuli keTilsindi sie rebis principidan 
gamomdinare, Set yo bineba gagzavnil unda iqnes goniv rul vadaSi, imisaTvis, 

914 zarandia, saxelSekrulebo val de bu  le bis Sesrulebis adgili da vadebi, 2005, gv. 68.
915 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 56.
916 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 365-e muxli, gv. 290.
917 Frank Weiler, Schuldrecht Allgemeiner Teil, 2012, S.112.
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rom myidvelma Setyobineba miiRos tvirTis mita nam de.918 
gonivruli vadis sakiTxi Tanamedrove samoqalaqo samar Tal Si mniS-

vnelovania ara mxolod valdebulebis Sesrulebis drosTan mimarTebiT, ar-
amed sxva samarTlebriv institutebTan dakavSirebiTac. ase, magaliTad, 335 
I muxlis Tanaxmad, Tu mewarme, romelsac uxdeba sxva pirTa saqmiani opera-
ciebis Sesruleba, miiRebs oferts amgvari saqmeebis Sesru le baze im pirisa-
gan, romelTanac imyofeba saqmian kavSirSi, maSin igi valde bu lia gonivrul 
vadaSi upasuxos am winadadebas; 356-e muxlis Tanaxmad, Tu xelSekrulebidan 
gasvlis vada ar aris dadgenili, maSin SeiZ leba gamsv lel pirs xelSekrulebis 
meore mxarisagan ganesazRvros ase  Ti vada. vada unda iyos gonivruli. 399 
III muxlis Ta nax mad, uf le ba mo sil pirs SeuZlia uari Tqvas xelSekrulebaze 
gonivrul vadaSi mas Semdeg, rac misTvis cnobili gaxdeba xelSekrulebis 
moSlis safuZveli; 405 V muxlis Tanaxmad, movale ufleba mo si lia ganusazRv-
ros kredi tors xelSekrulebaze uaris Tqmis gonivruli vada. 659 III muxlis 
Tanaxmad, Tu mogzaurobis momwyobi ar aRmofxvris xarvezebs turistis mier 
gansazRvrul gonivrul vadaSi, maSin turists SeuZlia Tvi Ton aRmofxvras 
xarvezebi da moiTxovos maTze gaweuli aucilebeli xar jebis anazRaureba; 
886 II muxlis Tanaxmad, garantma bene ficiaris moTxovna TandarTuli doku-
mentebiT unda ganixilos gonivrul vadaSi da a.S. gonivruli vadis samar-
Tlebrivi instituti cnobilia samoqa la qo saprocesi samarTalSic. magal-
iTad, 70 II muxlis Tanaxmad, mxareebs an maT warmomadgenlebs sasamarTlo 
uwyeba unda Cabardes im varaudiT, rom maT hqondeT sasamarT lo Si droulad 
gamocxa de bisa da saqmis momzadebisaTvis gonivruli vada.919 

samarTlebrivad didi mniSvneloba eniWeba gonivruli vadisa da damate bi-
Ti vadis erTmaneTisagan gamijvnas.920 romis samarTalSi dadgenili iyo, rom im 
val debulebebSi, romlebSic ar iyo gansazRvruli Sesrulebis dro, imisaT-
vis, rom movale CaTvliliyo vadis gadamcileblad, aucilebeli iyo misTvis 
gansakuTrebuli Sexseneba Sesrulebis formiT (interpellatio).921 aseTi Sexsenebis 
(gafrTxilebis) instituts icnoben Tana med rove ganvi Ta rebuli qveynebic, 
magaliTad, safrangeTi (mise en demeure), germania (Abmahnung).922 amasTan, Tana-
med rove samarTali zogjer nawilobriv gamo ric xavs aseTi Sexsenebis saWiro-
e bas. mas Sem deg, rac kreditori Sesrulebas moiTxovs, val debuleba vadamo-
suli xdeba da movale valdebulia Seasrulos igi.923 Tu mova le moTxovnis 
miuxedavad valdebulebas ar asrulebs, igi arRvevs valdebulebas, Tumca 

918 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebebis samarTlebrivi buneba, 
2010, gv. 43.
919 liluaSvili, samoqalaqo-saproceso samarTali, II gamocema, 2005, gv. 184.
920 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewameo da gakotrebis saqmeTa pala-
tis 2010 wlis #as-1191-1051-2010 gadawyvetileba.
921 Zimmermann, The Law of Obligations. Roman Foundations of the Civilian Tradition, OXFORD University 
Press, 1996, P. 789.
922 Marsh,. Comparative Contract Law: England, France, Germany, Hampshire, 1996, P. 178.
923 vaSakiZe, samoqalaqo kodeqsis garTulebul valdebulebaTa sistema, 2010, gv. 113.
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va da jer gadacilebulad ar iTvleba. mniSvnelovania, rom kreditorma vada-
mosulobis Semdeg imgvari moqmedeba ganaxorcielos, romelic movales Ses-
ru lebis valdebulebas Se ax  senebs da mis Sesrulebas vadagadacilebulad 
aqcevs. kanoniT gaTva lis wi nebul aseT moqmedebas movalis gafrTxileba war-
mo ad gens. gafrTxi le ba Sedis rogorc movalis, ise kreditoris inte re seb Si, 
radgan swored gafrT xilebidan igebs movale, Tu ramdenad mniSvnelovania 
kreditorisaTvis drouli Sesruleba da ra samarTlebrivi Sedegebi SeiZleba 
mohyves Seus ru   leblobas. gafrTxilebis Sedegad faqtobrivi vadis gadaci-
le ba (dayov ne ba) samarTlebrivi vadis gadacilebad iqceva.924 igi valdeb-
ulebis Sesru le bis upirobo da araorazrovan moTxovnas warmoadgens da misi 
miza ni Ses  rulebis vadisa da moTxovnis seriozulobis dafiqsirebaSi mdgoma-
re obs. Sesabamisad, igi ar unda iyos imgvarad formulirebuli, rom eWvs 
badebdes kreditoris interesSi, droulad miiRos Sesruleba.925 Tu es val de-
bulebis xa siaTs ar ewinaaRmdegeba, kreditors SeuZlia Sesrulebis moT xov na 
da gafrT xileba erTdroulad, erTi aqtis meSveobiT ganaxorcie los.926

gafrTxileba ar gulisxmobs garkveuli vadis dadgenas da igi gadaci le-
bu lad iTvleba im momentidan, rodesac movales miuva. Tumca kre di tors 
SeuZlia daadginos damatebiTi vada (394 II), romlis amowurvamdec vada ar 
CaiTvleba gadacilebulad. es vada unda iyos goniv ru li, romlis msvlelo-
bis drosac kreditori meoradi moTxov nis dayenebis uflebaSi izRudeba.

gansxvaveba valdebulebis Ses rulebis gonivrul vadasa (roca Sesrule bis 
dro ar aris gansazRvruli mxareTa SeTanxmebiT) da damatebiT vadas Soris 
ima Si mdgomareobs, rom gonivruli vada dadgenilia kreditoris intere se bi-
saTvis, xolo damatebiTi vada ki _ movalis interesebisaTvis. es niSnavs imas, 
rom Sesrulebis vadis gadacilebis aTvla iwyeba mxolod da ma tebiTi vadis 
gasvlidan, Tumca ki, movales valdebulebis Sesruleba am vadis gasvlamde 
nebismier dros SeuZlia. amasTan, kreditori valdebulia miiRos Sesabamis va-
da Si ganxorcielebuli Sesruleba imisaTvis, rom ar CaiTvalos vadis gadam-
cileblad. 

gonivrul vadasTan mimarTebiT, mniSvnelovan debulebas Seicavs gaeros 
`saqonlis saerTaSoriso yidva-gayidvis Sesaxeb~ venis konvenciis 33-e mux li. 
kerZod, Tuki xelSekrulebiT ar aris gansazRvruli an xelSekrulebis Si-
naarsidan gamomdinare, SeuZlebelia saqonlis gadacemis drois gan sazRvra, 
aseT SemTxvevaSi, gamyidveli movalea gadasces myidvels saqoneli xelSek ru-
le bis dadebidan gonivrul vadaSi.927 saerTaSoriso komerciuli xelSek ru-
le bebis (`unidroas~ principebi) principebis 6.1.1-e muxli iTva lis winebs, rom 
Tu xelSekrulebiT ar aris gansazRruli valdebulebis Sesrulebis dro, ma-
924 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewameo da gakotrebis saqmeTa pala-
tis #as-954-1260-07 ganCineba.
925 Münch Komm, BGB/Ernst, §286, Rn 48.
926 vaSakiZe, dasax. naSr., 2010, gv. 111-131.
927 United Nations Convention on contracts for the Internationale Sale of Goods _ http:www.cisg.ru/content/
download/cisg.ru.pdf
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Sin valdebuleba unda Sesruldes gonivrul vadaSi.928 analogiur debulebas 
iTva lis winebs evropis saxelSekrulebo samarTlis principebis 7:102-e mux-
lis me-3 qvepunqtic.929 

valdebulebis gonivrul vadaSi Sesruleba SeiZleba zogjer dauyovneb-
liv Sesrulebasac gulisxmobdes. dauyovnebliv Sesruleba gulisxmobs 
movalis uSualo reaqcias. man imdenad Cqara unda imoqmedos, ramdenadac 
es SesaZlebe lia obieqturi masStabebis mixedviT. dauyovnebliv moqmedebs 
mxo lod is, vinc garkveuli, obieqturad saWiro drois farglebSi, moqme-
debs nakisri val debu lebis Sesasruleblad.930 valdebulebis dauyovnebliv 
Sesrulebis samarTlebrivi instituti cno bi lia zogierTi ganviTarebuli 
qveynis kanonmdeblobisaTvis (germania, Svei ca ria, avstria, safrangeTi, ita-
lia, saberZneTi, portugalia, holandia). Tum ca ki, valdebulebis arsidan, 
saqmis garemoebebidan an Cveulebebidan da tra di ciebidan gamomdinare, zogi-
erT SemTxvevaSi kreditoris es ufleba izRudeba.931 

b.d. calmxrivad gansazRvruli valdebulebis Sesrulebis dro 
valdebulebis Sesrulebis dro SeiZleba ganisazRv ros garigebiT (ro-

gorc ormxrivi, ise calmxrivi nebis safuZvelze), ka no niT, sa sa marTlos 
(arbitraJis) gadawyvetilebiT, savaWro CveulebebiTa da tradi ci e biT an 
gamomdinareobdes garkveuli garemoebebidan. xSiria SemTx ve vebi, ro desac 
Sesrulebis dro calmxrivad ganisazRvreba kreditoris mier. am SemTx ve vaSi, 
kano nis erT-erTi arsebiTi moTxovna is aris, rom vada unda gani saz Rv ros 
samarT lianobis safuZvelze. magaliTad, 325-e muxlis Ta nax mad, Tu val-
debulebis Sesrulebis pirobebi unda ganisazRv ros erT-er Ti mxaris an mesa-
me piris mier, maSin saeWvoobisas ivaraudeba, rom amgvari gansazRvra unda 
mox des samarTlianobis safuZvelze.932 marTa lia, xelSekru le bis Tavisuf-
le bisas mxareTa neba gadamwyvetia, magram TviT ne bobis ufle bas kanoni mxa-
reebs ar aZ levs. xelSekrulebis Tavisuf le ba mainc saxel Sek rulebo sa mar-
T lianobis farglebSi moqmedebs. erTi mxaris mier dawese bu li vada, meore 
mxaris inte re sebsac unda exmianebodes. analogiurad wyde  ba sakiTxi xelSek-
rulebis stan dar tuli pirobebiTac. baTilia xelSek ru lebis standartuli 
piro ba, rom li Tac SemTavazebeli awe sebs misive val debulebaTa Sesasru leb-
lad kanoniT dadgenili normebi sa gan gansxva ve bu l, Seusabamod xangrZliv an 
arasakmarisad gansazRvrul vadebs.933 baTi lia agreTve xelSekrulebis stan-
dartuli piroba, romliTac SemTava zebe li awesebs ama Tu im samuSaos Ses-

928 UNIDROIT, Principles of International Commercial Contracts, Rom, 1994. Uniform Law Review, 2004.
929 Principles of European Contract Law. Parts I and II /Ed. by Ole Lando, Hugh Beale, 2001, P. 333.
930 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 365-e muxli, gv. 291.
931 Основные институты гражданского права зарубежных стран, 2006, 323.
932 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 365-e muxli, gv. 288.
933 Münch Komm, BGB/Basedov, §308, Rn 3; Paland/Heinrichs, §308, Rn 10.
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rulebis Seusabamod xan gr Zliv an aSkarad mcire vadebs (347 b). mog zau ro baSi 
arsebuli xarvezis aRmofxvris vadas mogzaurobis momwyobs ganu sazRv ravs 
turisti (659). 

praqtikaSi Zalze iSviaTia SemTxvevebi, rodesac Sesrulebis vadas gan-
sazRv  ravs movale. umeteswilad movale Tavis interesebs vadebis SeTanx me bis 
SemTxvevaSi icavs. am gamonaklisis sanimuSo magaliTs warmoadgens 517-e mux-
lis danawesi, romlis Tanaxmadac, `upiratesi Ses yid vis uf leba xorcieldeba 
valdebuli piris mier dadgenil vadaSi.~934

valdebulebis Sesrulebis dro zogjer ganisazRvreba sasamarTlos 
gadawyvetilebiT. magaliTad, 1483-e muxlis Tanaxmad, im memkvidreebis 
moTxovniT, romlebic upirates uflebas axorcieleben, sasamarTlos ufle-
ba aqvs gadaavados kompensacia misi moculobis gaTvaliswinebiT, magram ara 
umetes aTi wlis vadiT.

b.e. valdebulebis Sesrulebis vadis Secvla
drois TvalsazrisiT aucilebelia mxa re Ta urTierTsapirispiro intere-

sis SeTanxmeba, raTa davis SemTxvevaSi SesaZlebeli iyos Sesabamisi reagirebis 
moxdena. mniSvnelovania imis codna, Tu visi interesi devs xelSekrulebiT 
dadgenil vadaSi.935 Tu vada mxolod erTi mxaris inte ress Seadgens, am mxares 
SeuZlia masze calmxrivad uaris Tqma. Tu vada kre ditoris interess Sead-
gens, mas kanonmdeblobiT gaTvaliswinebul SemT x  ve vebSi SeuZlia moiTxovos 
vadamde Sesruleba (367-e muxliT gaTvaliswinebuli dauyovnebliv Sesru-
le bis moT xovnis ufleba). Tu vada movalis interess Seadgens, mas kanoniT 
gaTva lis winebul SemTxvevebSi SeuZlia Sesruleba ganaxorcielos vadamde 
(366). Tu vada orive mxaris interesSia, aucilebelia maTi damatebiTi SeTanx-
meba am SeTanx mebul vadaze uaris saTqmelad an mis Sesacvlelad.936

maSasadame, valdebulebis Sesrulebis vadis, iseve rogorc xelSekru le-
bis nebismieri sxva pirobis Secvla SeiZleba moxdes mxareTa SeTanxmebiT, 
Tuki xelSekrulebis Sesrulebis vadis Secvlis ufleba miniWebuli ara aqvs 
erT romelime mxares anda Tu Sesrulebis vadis Secvla ar warmoad gens kan-
onis an sasamarTlos kompetencias. praqtikaSi gvxvdeba SemTxvevebi, rodesac 
SesaZ le belia valdebulebis Sesrulebis `gadavadeba~. 

gada va deba SeiZleba moxdes mxareTa SeTanxmebiT, kanoniT, sasamarTlos 
mier an gamomdinareobdes valdebulebis arsidan. radgan kanonmdebloba ar 
adgens valdebulebis Sesrulebis vadis Secv lis wesisa da formis Sesaxeb 
raime specialur moTxovnas, gamoi ye neba xelSekrulebis pirobebis Secvlis 
zogadi wesebi. praqtikaSi gvxvdeba SemTxvevebi, roca valdebulebis Ses-

934 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebebis samarTlebrivi buneba, 
2010, gv. 79.
935 zarandia, saxelSekrulebo val de bu  le bis Sesrulebis adgili da vadebi, 2005, gv. 63.
936 iqve, gv. 63. 
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rulebis vadis Secv la xdeba konkludenturi moqmedebebiTac.937 
valdebulebis Sesrulebis SeTanxmebuli vada mxareTa SeTanxmebiT SeiZ-

le ba Seicvalos, rogorc Tavdapirvelad SeTanxmebuli vadis dadgomamde, ag-
reT ve am vadis dadgomis _ e.i. movalis mier vadis gadacilebis _ Semdegac. 

valdebulebis Sesrulebis vadis gagrZeleba SesaZlebelia mxareTa SeTanx-
mebiT, kreditoris mier movalisaTvis valdebulebis Se sa s ru leblad damate-
biTi vadis micemiT da sxva.938 gagrZelebuli vada Ziri Tad va das Tan erTad ki 
ar gamoiTvleba, aramed calke da misi aTvla xdeba ZiriTadi (gasuli) vadis 
damTavrebidan. magaliTad, Tu Sesrulebis vadad daTqmuli iyo ama Tu im 
wlis 1 maisi da vada gagrZelda ori TviT, maSin es ori Tve gamoiTvleba 1 
maisidan.939 

zogjer valdebulebis Sesrulebis vadis gadavadeba SeiZleba moxdes ara 
mxareTa SeTanxmebiT, aramed kanonmdeblobiT gaTvaliswinebuli safuZv le-
bis arsebobisas. erT-erT aseT safuZvels warmoadgens valdebulebis Ses-
rulebis gadavadeba saqarTvelos mTavrobis mier (moratoriumi). mora to-
riumi (mora to rium) cnobili iyo jer kidev romis samarTalSi. morato riu mi 
aris saxel m wifo xelisuflebis gankargulebiT gansakuTrebuli garemo e be bis 
gamo val debulebis Sesrulebis gadavadeba (gansakuTrebuli garemoe ba Sei-
Zleba iyos saomari an sagangebo mdgomareoba da a.S.). moratoriumi SeiZleba 
gavr celdes gansazRvrul teritoriaze, valdebulebaTa calkeul saxeebze, 
pirTa gan sazRv rul jgufebze da sxva. aRsaniSnavia, rom morato ri u mi iwvevs 
ara mxo lod valdebulebis Sesrulebis vadis gadava de bas, ara med xandazmu-
lobis vadis denis SeCerebasac.940

g. valdebulebis vadamde (vadaze adre) Sesruleba
vadebulebiTi samarTlis zogadi principebis Sesabamisad, valdebuleba 

unda Sesruldes jerovnad, keTilsindisierad, daTqmul drosa da adgilas 
(361 II). nebismieri valdebulebisaTvis damaxasiaTebelia misi Sesrulebis 
drois arseboba, romelic ganisazRvreba an mxareTa SeTanxmebiT, anda kan-
onis mier. Sesabamisad, valdebuleba unda Sesruldes daTqmul dros, rac 
warmoad gens sworedac rom valdebulebis jerovani Sesrulebis erT-erT 
gamoxatulebas. 

valdebulebis Sesrulebis gansazRvruli vadidan nebismieri gadaxveva, 
rogorc wesi, ganixileba rogorc valdebulebis arajerovani Sesruleba, 
Tuki aseTi gadaxvevis Sesaxeb ar SeTanxmebulan valdebu le biT-sa mar T lebrivi 
urTierTobis subieqtebi. gamonak lis SemTxvevebSi Tanamderove samarTali 

937 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 15 martis 
#as-66-63-2012 gadawyvetileba.
938 Frank Weiler, Schuldrecht Allgemeiner Teil, 2012, S. 113.
939 axvlediani, Wanturia/axvlediani,zoiZe/jorbenaZe (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni pirveli, 1999, 125-e muxli, gv. 313.
940 ZlieriSvili, xandazmulobis vadebis zegavlena sarCelze, 1998, gv. 7.
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dasaSvebad miiCnevs movalis mier valdebulebis vadamde Sesrulebas.
saerTaSoriso komerciuli xelSekrulebebis prin cipebis (`unidroas prin-

cipebi~) 6.1.5 muxlis 1-li punqtis Tanaxmad, kreditors pativsadebi mizeze-
biT SeuZlia uari ganucxados movales valdebulebis vadamde Ses ru lebaze.941 
evropis saxelSekrulebo samarTlis principebis Sesabamisad, mxa res ufleba 
aqvs uari ganacxados valdebulebis vadamde Ses ru lebis miRe ba ze, garda im 
SemTxvevebisa, rodesac aseTi Sesrulebis miReba mis inte re sebs ar ayenebs 
mniSvnelovan zians.942

`saqonlis saerTaSoriso yidva-gayidvis Sesaxeb~ gaeros venis konvenci-
is 37-e mux lis Tanaxmad,943 gamyidvelis mier xelSekrulebis sagnis vadamde 
gadace mis SemTxvevaSi, igi uflebamosilia Sesrulebis SeTanxmebuli va dis 
dad gomamde miawodos myidvels saqonlis is nawili an raodenoba, rac nakle-
bia SeTanxmebul odenobaze an miawodos axali saqoneli miwodebulis nacv-
lad, romelic ar Seesabameba xelSekrulebiT gaTvaliswinebul piro bebs (nak-
liani Sesruleba), anda gamoasworos miwodebuli saqonlis nakli im pirobiT, 
rom es ar gamoiwvevs myidvelis mier araTanazomieri xarjebis gawevas. Tumca 
ki myidvels ufleba aqvs kon ven ciis Sesabamisad moiTxovos miyenebuli zianis 
anazRaureba. 

valdebulebis vadamde Sesrulebis sakiTxTan mimarTebiT, ganviTarebuli 
qveynebis kanonmdebloba SeiZleba dayofil iqnes or jgufad: 1) pirveli jgu-
fi (pozitiuri mowesrigeba) gamodis iqidan, rom valdebulebis Sesru le bis 
vada dadgenilia movalis interesebisaTvis, amitomac dasaSvebad Tvlian mov-
alis mier valdebulebis vadamde Sesrulebis dasaSvebobis pre zumfcias (saf-
rangeTi, germania, belgia, luqsemburgi, saberZneTi, holandia). am pre zumf-
ciis uaryofa xdeba kreditoris pativsadebi mizezebis gaTvalis winebiT.944 
magaliTad, safrangeTis samoqalaqo kodeqsis 1186-e muxlis Ta nax mad, valde-
bulebis vadamde Sesrulebisas dauSvebelia Sesrulebis ukan ga moTxova, amas-
Tan, kreditors ara aqvs ufleba mosTxovos movales vadamde Sesruleba.945 
germaniis samoqalaqo sjuldebis 271-e paragrafis meore abza cis Tanaxmad, 
movales SeuZlia valdebuleba Seasrulos vadamde, xolo kre ditors ara aqvs 
ufleba mosTxovos movales valdebulebis vadam de Ses ru leba.946 holandiis 
samoqalaqo kodeqsis 6:39-e muxlis Tanaxmad, val de bu lebis Sesrulebis va-
dis piroba gamoricxavs kreditoris mxridan daTq mul vadamde Sesrulebis 
moT xovnas, xolo movalis mier valdebulebis va damde Sesruleba ar CaiT-

941 UNIDROIT, Principles of International Commercial Contracts, Rom, 1994, Uniform Law Review, 2004.
942 Principles of European Contract Law., Parts I and II, Ed. by Lando, Hugh Beale, 2000, P. 334.
943 United Nations Convention on contracts for the Internationale Sale of Goods _ http:www.cisg.ru/content/
download/cisg.ru.pdf
944 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 60.
945 The French civil code, translated with an introduction by Crabb, Rev. ed. (as amended to I July, 1994). 
Littleton, Colo, Rothman, 1995.
946 Bürgerliches Gesetzbuch Deutschlands. http://bundesrecht. juris.de/bgb/
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vleba valdebulebis arajerovan Sesrulebad.947 2) meore jgufi (negatiuri 
mowes ri geba) efuZneba sawinaaRmdego prezumfcias _ mova les ara aqvs ufle-
ba valdebuleba Seasrulos vadamde (avstria, espaneTi, portugalia), garda 
im SemTxvevisa, rodesac valdebulebis Sesrulebis va da dadgenilia mova-
lis sasargeblod. zogierT qveyanaSi gamoTqmulia mo saz reba, rom kredito-
ris mier Sesrulebis miRebaze uaris Tqmis uflebi dan ar arsebobs aranairi 
gamo naklisi, rac warmoadgens saxelSekrulebo sa marT lis ZiriTad princips 
(ma ga liTad, SvedeTi).948 gansxvavebuli midgomaa amerikul samarTalSi. maga-
li Tad, amerikis erTgvarovani savaWro kodeq sis 1-208-e muxlSi gaTvalis wi-
nebu lia mxareTa SesaZlebloba, xelSekrule ba Si Seitanon piroba imis Sesa xeb, 
rom erT-erT mxares ufleba aqvs moiT xo vos vadamde gadaxda an Sesruleba. 

romis samarTali valdebulebis vadamde SesrulebasTan mimarTebiT iTva-
lis winebda Semdegs: valdebulebis Sesrulebis vadis miTiTeba SeiZ leba mox-
des rogorc kreditoris, ise movalis interesebSi: in dubio igulisxmeba es 
ukanaskneli (diei adjectio pro reo est). es niSnavs dubio, rom movale ar aris val-
de buli Seasrulos valdebuleba vadamde, Tumca ki, uflebamosilia va damde 
Seas rulos valdebuleba, Tuki amas moindomebs. movalis mier val de bu lebis 
vadamde Sesrulebam kreditors SeiZleba moutanos gauTva lis wine beli sarge-
be lic ki, gamomdinare iqidan, rom mis mflobelobaSi gadadis valdebulebiT-
samarTlebrivi urTierTobis obieqti imaze adre, vidre es gan sazRvruli 
iyo. sainteresoa, rom romis samarTlis Tanamedrove mkvlevarebi ulpianeze 
dayrdnobiT gamoTqvamen mosazrebas, rom romis samarTalSi dasaSvebi iyo 
valdebulebis vadamde Sesruleba, Tumca ki, damatebiT aRniSnaven, rom sa-
kiT   xis gadawyveta damokidebulia imaze, Tu vis sasargeblod iyo xel Sek ru-
lebiT vada gansazRvruli.949 

366-e muxlis Tanaxmad, Tu gansazRv ru lia dro, maSin saeWvoobisas ivar-
audeba, rom kreditors ar SeuZlia moT  xovna am vadamde, xolo movales Seu-
Zlia valdebulebis Sesruleba va dam  de.950 am SemTxvevaSi Sesrulebis dro mov-
alis sasargeblod ganimarteba. Tu kreditori ar miiRebs aseT Sesrulebas, 
igi CaiTvleba vadis gadamcileblad.951 saeWvooba gulisxmobs iseT mdgomareo-
bas, rodesac gansazRvruli vadis dacva eWvqveS dgeba mxareTa interesebidan 
gamom di nare. aseT viTarebaSi upiratesoba eniWeba samarTlebrivi tvirTis 
matarebel mxares _ movales. 366-e muxlis danawesi erTgvari gamonak li sia 
im saerTo wesidan, roca Sesruleba unda moxdes kanoniT an xelSek ru lebiT 

947 The civil code the Netherlands. Hans Warendorf, Richard Thomas, Jan Curry-Sumner, Alphenean den Rijn, 
Kluwer Law International, 2009.
948 Hultmark, A New Approach to International Commercial Contracts, The UNIDROIT Principles of Interna-
tional Commercial Contracts, XVth International Congress of Comparative Law/Ed, by Bonell, The Hague, 
London, Boston, 1999, P. 320.
949 Zimmermann, The Law of Obligations. Roman Foundations of the Civilian Tradition, OXFORD University 
Press, 1996, P. 751.
950 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 60.
951 vaSakiZe, samoqalaqo kodeqsis garTulebul valdebulebaTa sistema, 2010, gv. 128.
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gansazRvrul droSi, anda garemoebaTagan sagulisxmo droSi.952 
364-e muxlis Tanaxmad, mova les uf leba aqvs vadamde Seasrulos valde-

buleba, Tuki pativsadebi mize ziT kreditori uars ar ityvis Sesrulebis 
miRebaze. kre  ditoric uflebamosilia uari Tqvas Sesrulebis miRebaze. mova-
lis uf leba ver gan xor cieldeba, Tuki saxezea kreditoris uflebamosilebis 
sa fuZ veli. amdenad, Tuki kreditors movalisaTvis uaris saTqmelad aqvs pa-
tivsadebi mizezi, mova les ara aqvs ufleba valdebuleba Seasrulos va daze 
adre. Tuki kreditori uars ambobs Sesrulebis miRebaze, xolo mova le mainc 
asrulebs valdebu le bas, Sesruleba ver CaiTvleba ganxorcie le bulad. ma-
gram, Tu kreditori mii Rebs va daze adre Sesrulebas, valdebuleba iTvleba 
Sesrule bu lad.953 

valdebulebis vadamde Sesrulebis SezRudvebi dadgenilia kreditoris 
interesebidan gamomdinare, radgan ivaraudeba, rom valdebulebis vadamde 
Sesrulebam kreditors SeiZleba ziani miayenos. marTlac, Tuki kreditors, 
xel Sekrulebidan gamomdinare, gadasacemi saqoneli gadaecema vadaze adre, 
igi iZulebuli xdeba uzrunvelyos misi Senaxva, ramac garkveuli garemoe be-
bis arsebobisas SeiZleba gamoiwvios damatebiTi xarjebi. amitomac, TiT qos-
da, vadaze adre Sesruleba ufro ukeTesia, ar SeiZleba sworad CaiTvalos 
yovel SemTx ve vaSi.954 calkeul SemTxvevaSi, movalis mier valdebu lebis vad-
amde Sesruleba, marTalia, ar iwvevs kreditorisaTvis damatebiT xar jebs, 
magram SesaZlebelia es ukanaskneli Caayenos uxerxul situaciaSi. amis naTel 
maga liTs warmoadgens saerTaSoriso komerciuli xelSek ru le bebis princi-
pebSi (`unidroas principebi~) moyvanili Semdegi SemTxveva: a-m Tanxmoba ga-
nacxada teqnikuri momsaxureba gaewia b-s dawesebulebaSi yvela liftisaTvis 
15 oq tombers. movalis warmomadgenlebi gamocxaddnen b-s dawesebulebaSi 14 
oqtombers, rodesac SenobaSi mimdinareobda mniSv ne lovani Sexvedrebi, ro-
mel Sic monawileobas Rebulobda mravali monawile. b-s ufleba aqvs uari 
Tqvas val debulebis vadamde Sesrulebaze.955 

garkveuli specifikurobiT xasiaTdeba uprocento sesxis dabruneba. 626 
II muxlis Tanaxmad, Tu procentebi ar aris Sepirebuli, movales SeuZlia vali 
daabrunos vadamde. mocemul specialur normas upiratesoba eniWeba 364-e 
muxlis zogad normasTan mimarTebiT. 

amasTan, gasaTvaliswinebelia, rom, Tuki sesxis xelSekrulebis sagans war-
moadgens ara fuli, aramed gvarovnuli niSniT gansazRvruli sxva niv Tebi, 
aseT SemTxvevaSi gamsesxebels SeuZlia uari uTxras msesxebels Ses ru lebis 
vadamde miRebaze, radgan SesaZlebelia, rom gamsesxebels jer ki dev ar hqon-
des nivTis Sesanaxi adgili. maSasadame, valdebulebis vadamde Ses ru le bis 

952 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 366-e muxli, gv. 293.
953 zarandia, saxelSekrulebo val de bu  le bis Sesrulebis adgili da vadebi, 2005, gv. 89.
954 Савиньи, Обязательственное право (пер. с немецкого), 2004, 354.
955 UNIDROIT, Principles of International Commercial Contracts, Rom, 1994.Uniform Law Review, 2004.
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dasaSvebobaze unda vimsjeloT yovel konkretul SemTxveva Si, saqmis gare-
mo e bebidan gamomdinare.956 Tuki valdebulebis vadamde Ses ru leba kreditors 
zians ayenebs, misi uari vadamde Ses ru le bis miRebaze gamarTlebuli iqneba.

 val debulebis vadamde Ses ru lebis miRebaze kreditoris Tanxmoba SeiZ-
leba gamoxatul iqnes sxvadasxvagvarad. SesaZlebelia, Tvi Ton xel Sek-
rulebiT iTvaliswinebdes movalis mier val debulebis va dam de Ses ru lebis 
SesaZleblobas. garda amisa, val debulebis vadamde Ses ru lebis miRe ba ze 
kreditoris Tanxmoba SeiZleba gamomdinareobdes xel Sek ru lebis Si naar sidan 
an valdebulebis arsidan. Tanxmoba aseve SeiZleba gamoixatos nebarTvis an 
mo wo nebis saxiT. 

kreditori da movale SeiZleba SeTanxmdnen kreditoris mier vadamde Ses-
ru lebis miRebis sxva pirobebzec. magaliTad, vadamde Sesrulebidan ga mom-
dinare, yvela damatebiTi xarji SesaZloa daekisros movales. 

saerTaSoriso komerciuli xelSekrulebebis princ pe bis (`unidroas prin-
cipebi~) me-6.1.5 muxlis mesame punqtis Tanaxmad, valdebulebis vadamde Ses-
rulebidan gamomdinare, kre ditori saT vis miyenebuli yvela damatebiTi xar-
ji ekisreba movales, amas Tan, kreditors unarCundeba samarTlebrivi dacvis 
yvela sxva saSua lebis gamoyenebis uf leba.957 

erTgvar gaurkvevlobas iwvevs SemTxvevebi, rodesac kreditori val -
debulebis vadamde Sesrulebaze Tanxmobas konkli den turi moqmedeb-
iT acxadebs. niSnavs Tu ara aseTi Tanxmoba movalis gaTavisuflebas 
pa suxismgeblobisagan valdebulebis darRvevisaTvis. am sakiTxTan dakavSire-
biT, `unidroas principebis~ komentatorebi aRniSnaven, rom, Tu kreditori 
Rebulobs vadamde Sesru lebas raime daTqmis gareSe, aseT SemTx ve vaSi, vad-
amde Sesru leba CaiTvleba val debulebis jerovan Ses rulebad.958 

calkeul SemTxvevebSi, SeiZleba TviT valdebulebiTi urTierTobis bu-
ne bidan Candes vadamde Sesrulebis dauSvebloba. magaliTad, 626-e muxlis 
Tanaxmad, procentiani sesxis vadamde dabruneba dasaSvebia mxolod mxare-
Ta winaswari SeTanxmebiT an kreditoris TanxmobiT. maSasadame, pro cen tiani 
ses xis SemTxvevaSi kreditori, rogorc wesi, dainteresebuli araa, vadamde 
mii Ros Tanxa.959 am SemTxvevaSi, dasabuTebulia samarTlis mier kredi to ris 
interesebis dacva am Semosavlis miRebasTan dakavSi re biT.960 Tu fuladi val-
de buleba uprocentoa, misi vadaze adre Sesruleba, rogorc wesi, ar iwvevs 

956 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 60.
957 UNIDROIT, Principles of International Commercial Contracts, Rom, 1994, Uniform Law Review, 2004.
958 Hultmark, A New Approach to International Commercial Contracts. The UNIDROIT Principles of Interna-
tional Commercial Contracts, XVth International Congress of Comparative Law/Ed. by Bonell, The Hague, 
London, Boston, 1999. P.323.
959 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebebis samarTlebrivi buneba, 
2010, gv. 371.
960 Sengelia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.) saqarTvelos samoqalaqo 
kodeqsis komentari, wigni meoTxe, tomi I, 2001, 626-e muxli, gv. 233; Principles of European 
Contract Law. Parts I and II, Ed. by Lando/Beale, 2000, P. 334.
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kredi to ri saTvis damatebiT xarjebs. 961
sainteresoa vadamde Sesrulebis sakiTxi SeiZleba dadges ormxriv 

xelSekrule beb Sic. ormxrivia xelSekruleba, romelSic TiToeul mxares 
gaaCnia ufle be bic da valdebulebebic962. ra gavlenas axdens erTi mxaris 
mier Ta visi valdebulebis vadamde Sesruleba meore mxaris valde bu lebis 
Sesru le bis vadaze? saerTaSoriso komerciul xelSekrulebebSi miRebuli 
praqtikidan Cans, rom, Tuki xelSekrulebis erT-erTi mxare Re bu lobs vad-
amde Sesrulebas, es gavlenas ar axdens misi Semxvedri Sesru le bis vadaze, 
Tuki es vada dad ge nilia meore mxaris valdebulebisagan damoukideblad 
(`unidroas prin ci pe bis~ me-6.1.5 muxlis meore punqti).963 sxva SemTxvevaa, 
roca meore mxaris mxridan Sesruleba droSi urTierTdamokidebu lia. am Sem-
TxvevaSi kreditori SeiZleba ar iyos dainteresebuli vadamde Ses ru lebis 
miRebiT. magaliTad, a kisrulobs valdebulebas saqoneli miawo dos b-s 15 
maiss, xolo b kisrulobs val de bulebas gadaixados saqon lis SeTanxmebuli 
fasi 30 ivniss. a-s surs val de buleba Seasrulos _ mia wodos saqoneli 10 
maiss. b-s ar gaaCnia aseTi va dam de Ses ru lebis miRebaze uaris Tqmis kanonieri 
interesi. amasTan, es gav lenas ver moaxdens b-s mier fasis gadaxdis vadaze, 
vinaidan igi dad genilia saqonlis miwo de bis vadisagan damoukideblad, Tumca 
SesaZlebe lia, rom ormxrivi Sesru leba vadis TvalsazrisiTac erTmaneTTan 
iyos dakavSire buli. magaliTad, a valdebulebas kisrulobs miawodos b-s 
saqoneli 15 maiss, xolo b ki valdebulia gadaixados saqonlis fasi `misi 
miwodebis Ta nave~. Tuki a SesTavazebs b-s saqonlis miRebas 10 maisisaTvis, b-m, 
garemoebebidan gamomdinare, SeiZleba uari ganacxados Sesrulebis vadamde 
miRebaze, Tuki mas ar eqneba am droisaTvis SeTanxmebuli fasis gadaxdis Se-
saZlebloba. SeiZleba b-m saqoneli miiRos im daTqmiT, rom fass gadai x dis 
saqonlis miwodebis Tavdapirvelad SeTanxmebul vadaSi, anu 15 maiss.964 saqa-
rTvelos kanonmdeblobiT Riadaa datovebuli sakiTxi imis Sesaxeb, SeiZleba 
Tu ara, rom movalem ukan gamoiTxovos vadamde ganxorcielebuli Sesruleba. 
samoqa laqo brunvis stabilurobidan gamomdinare, movalis mier vadamde gan-
xor cielebuli Sesrulebis ukan gamoTxova dauSveblad unda iqnes miC neu li, 
radgan movalisaTvis am uflebis miniWeba araxelsayrel mdgomareo baSi Caaye-
nebda kreditors, romelmac Tanxmoba ganacxada Sesrulebis vadamde miRe-
baze. 

961 Principles of European Contract Law, Parts I and II, Ed. by Lando/Beale, 2000, P. 334.
962 ormxriv xelSekrule bas sxvagvarad `sinalagmatur~ („synallag ma“ _ berZnuli sityvaa da 
niSnavs `ormxriv mavaldebulebels~) xel Sek rule basac uwodeben.
963 UNIDROIT, Principles of International Commercial Contracts, Rom, 1994, Uniform Law Review, 2004, 
aseve evropis saxelSekrulebo samarTlis principebis me-7:103-e muxlis meore punqtis 
Tanaxmad, mxaris mier val debulebis Ses ru lebis vadamde miReba gavlenas ar axdens misi 
Semxvedri Sesrulebis vadaze (Principles of European Contract Law. Parts I and II, Ed. by Lando/Beale, 
The Hague, London, Boston. Kluwer Law International, 2000, P. 334.
964 Принципы международных коммерческих договоров, Пер. с англ. Комарова, 1999, 138-139.
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d. valdebulebis dauyovnebliv Sesruleba
iuridiul literaturaSi miRebulia mosazreba, rom erTxel dadge nili 

vada ar SeiZleba mxarisaTvis dabrkolebad iqces, Tuki mas gaaCnia samarT-
liani safuZveli moiTxovos vadamde Sesruleba an Sesrulebis gada vadeba. va-
dis daniSnuleba Sesrulebis uzrunvelyofaSicaa. Tuki vadis dac va Sesrule-
bas safrTxes Seuqmnis, vadamde Sesrulebis moTxovna marTl zo mieri iqneba. 
vada ar SeiZleba iqces Sesrulebis damabrkoleblad. 

367-e muxlis Tanaxmad, ̀ Tu valdebulebis SesrulebisaTvis movalis sasar-
geb lod dadgenilia raime vada, kreditors SeuZlia dauyovnebliv moiTxo vos 
Sesru leba, Tuki movale gadaxdisuunaro gaxda, an Sepirebuli uzrun vel yofa 
Seam cira, an saerTod ver warmoadgina igi~. aRniSnul nor maSi saubaria iseT 
SemTxvevebze, rodesac SesrulebisaTvis movalis sasar geb lod gansazRvrulia 
raime vada. es vada SeiZleba iyos rogorc kanonis mieri, ise mxareTa SeTanx-
mebiT gansazRvruli.965 aRniSnuli norma kreditors aniWebs dauyovneblivi 
Sesrulebis moT xovnis uflebas. dauyovneblivoba am SemTx ve vaSi gulisxmobs, 
rom ro gorc ki kreditorisaTvis cnobili gaxdeba am muxl Si aRwerili gare-
moebebis Taobaze, igi uflebamosili xdeba mosTxo vos movales Sesruleba.966 
termins `dauyov nebliv~ orgvari datvirTva aqvs. igi, erTi mxriv, xazs usvams 
kreditoris SesaZleb lobas, gadaudeblad mosTxovos movales valdebulebis 
Sesruleba. dauyov nebliv moTxovnis ufleba aseve gu lisx mobs movalis mxri-
dan valdebu lebis dauyovnebliv Sesrulebis valdebulebasac. 

dauyovneblivi Sesruleba yovelTvis dro is mcire monakveTSi, cxadia, ver 
ganxorcieldeba. zogierTi valdebu le bis Se sas ruleblad, Tavad misi bunebi-
dan gamomdinare, aucilebe lia garkveuli dro (magaliTad, nardobis xelSek-
ruleba). zog maTgans sWirdeba sagangebo momzadeba (magaliTad, Sesrulebis 
sagnis gagzavna). zog SemTxevaSi valdebulebis Sesasruleblad saWiroa sxva 
pirTa daxmareba (magaliTad, fu ladi valdebulebis Sesruleba sabanko an-
gariSze gada ricx vis gziT). zogjer ki valdebulebis Sesruleba damokidebu-
lia kreditoris mxridan garkveuli moqmedebis ganxorcielebaze (magaliTad, 
kreditori ar Rebulobs Sesrulebas). dauyovneblivi Sesruleba gulisxmobs 
movalis uSualo reaqcias. dau yov nebliv moqmedebs mxolod is, vinc garkveu-
li, obieqturad saWiro drois farglebSi moqmedebs nakisri valdebulebebis 
Sesasruleblad.967 

kreditoris interesebidan gamomdinare, valdebulebis vadamde Sesrule-
ba kanonmdeblobiT gaTvaliswinebulia im SemTxvevebSi, rodesac arsebobs sa-
frT xe, rom, Tavdapirveli vadis Senar Cunebis SemTxvevaSi, valdebuleba ver 
Sesruldeba. valdebulebaSi Sesrulebis vadis gansazRvra dakav Sirebulia 
movalis gadaxdisunarianobis mimarT kreditoris ndobaze. Tuki naTeli xde-

965 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 58.
966 zarandia, saxelSekrulebo val de bu  le bis Sesrulebis adgili da vadebi, 2005, gv. 80.
967 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 365-e muxli, gv. 291.
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ba movalis gadaxdisunarianoba, vada kargavs Tavis mniSvne lobas.968 
 626 II 1 muxlis Tanaxmad, sesxis xelSekrulebis Sewyvetis vada Sead gens sam 

Tves. Tumca es vada yovelTvis srulad ver gamosaxavs gamses xeb lis intere-
sebs, radgan am vadis dacvis SemTxevevaSi gamsesxeblisaTvis sesxis dabruneba 
SeiZleba uperspeqtivo gaxdes. amitomac, 627-e mux lis Tanax mad, gamsesxebels 
ufleba aqvs dauyovnebliv moiTxovos valis dabruneba, Tu msesxeblis qone-
brivi mdgomareoba arsebiTad uaresdeba, ri Tac safrTxe Seeqmneba sesxis da-
brunebis moTxovnas. es ufleba maSinac arsebobs, roca mses xeblis qonebrivi 
mdgomareobis gauareseba win usw reb da xelSekrulebis dadebas, xolo gam-
sesxeblisaTvis igi cnobili gaxda mxo lod xelSekrulebis dadebis Semdeg.969

gamsesxeblis mier valis dauyovnebliv ukan dabrunebis moTxovnasTan 
mimar TebiT sainteresoa 367-e da 627-e muxlebiT gaTva lis winebul debule-
baTa SedarebiTi analizi. rogorc 367-e, ise 627-e muxl Si mocemulia valde-
bulebis vadaze adre Sesrulebis moTxovnis iseTi sa marT lebrivi safuZve-
li, rogoricaa movalis gadaxdisuunaroba. SesaZ le belia Tu ara, sesxTan 
mimarTebiT gamoyenebul iqnes vadaze adre val debu lebis Sesrulebis iseTi 
samarTlebrivi safuZvlebi, rogoricaa mses xeblis mier gamsesxeblisaTvis 
Sepirebuli uzrunvelyofis saSualebis saer Tod warudgenloba anda uz-
runvelyofis saSualebis Semcireba.970 magaliTad, b-m werilobiTi xelSek-
rulebis safuZvelze d-s ses  xad gadasca 5000 lari erTi wlis vadiT. SeTanx-
mebis Tanaxmad, mses xebels Tan xis miRebidan 10 dRis vadaSi mflobelobiTi 
giravnobis we se bis Sesaba misad, unda gadaeca gamsesxeblisaTvis 8000 larad 
Sefasebuli oqros saaTi. msesxebelma d-m sesxis miRebis Semdeg aRar gadasca 
gam ses xebels Sepire bu li uzrunvelyofis saSualeba. miuxedavad imisa, rom 
mses xe beli ar iyo gadax disuunaro, gamsesxebelma b-m dauyovnebliv moiTxova 
valis dabruneba im safuZvliT, rom msesxebelma aRar gadasca mas giraod 
Sepi re bu li saaTi. aqvs Tu ara gamsesxebels am SemTxvevaSi sesxis vadaze dab-
runebis moTxovna, miuxedavad imisa, rom mses xe beli ar aris gadaxdis uu naro? 
sesxis vadaze adre dabru ne basTan dakavSirebiT, Se saZlebelia 367-e muxliT 
gaTvaliswinebuli nebismieri safuZvlis gamoyeneba.971 aRniS nuli mosazreba 
emyareba Semdeg safuZvlebs: moTxovnis uzrunvelyofis saSualebebi valde-
bulebis jerova ni Sesrulebis saSuale bebia, gansakuT re biT ki giravnoba da 
ipoTeka. maTi Tavisebureba imaSia, rom isini garan tirebuls xdian valde-
bulebis Sesru lebas misi darRvevis SemTxvevaSi da swored am mizanmimar-

968 Победоносцев, Курс гражданского права, Часть третья; Договоры и обязательства, 1998, 17; amave 
Sinaarsis debulebas Seicavs holandiis samoqalaqo kodeqsi (muxli 6:40) The civil code the 
Netherlands. Hans Warendorf, Richard Thomas, Jan Curry- Sumner, Alphenean den Rijn. Kluwer Law Inter-
national, 2009.
969 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi buneba, 
2010, gv. 373.
970 Munch. Komm/ Berger, §488, Bamberger/Roht –Rohe §488. 
971 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi buneba, 
2010, gv. 374.
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TulebiT xasiaT debian. isini mTlianad Sesrulebis funq ciiT arian dakave-
bulni da ar war moad genen raime damatebiT sajarimo xasia Tis datvirTvas 
movalisaTvis. aRniSnul magaliTSi movale ̀ dB~-s uzrunvel yofis saxiT unda 
waredgina kreditorisaTvis 8000 larad Rirebuli oqros saa Ti. msesxebelma 
aRniSnu li valdebuleba ar Seasrula. marTalia, mses xe beli am momentisaTvis 
ar aris gadaxdisuunaro, magram erTi wlis Semdeg, rodesac dadgeba sesxis 
xelSekrulebidan gamomdinare valis dabrunebis momen ti, gamsesxebels ara-
na iri garantia ara aqvs imisa, rom am droisaTvis mses xebeli kvlav ga dax-
disunariani iqneba. gamsesxeblisaTvis (kreditori) imi tomac aris mniSv ne lo-
vani Sepirebuli uzrunvelyofis miReba, rom garan ti re buli iyos mses xeb lis 
mimarT valis dabrunebis moTxovna, Tuki momavalSi msesxebeli ar Seasru-
lebs valdebulebas. amitomac, Tuki msesxebeli ar gadas cems gamses xe bels 
Sepirebul uzrunvelyofis saSualebas an Seamcirebs mas, miuxeda vad imisa, 
rom am droisaTvis msesxebeli ar aris gadaxdisuunaro gamses xe bels mainc 
aqvs sesxis dauyovnebliv ukan dabrune bis moTxovna, Tumca ki es 623-628-e 
muxlebiT pirdapir ar aris gaTvaliswinebuli.972 movalis gadaxdisuunaroba 
dadgenil unda iqnes sasamarTlos mier yovel konkretul SemTxvevaSi saqmis 
garemoebebidan gamomdinare.973

e. erTdrouli Sesruleba. uari valdebulebis Sesrulebaze
ormxriv (sinalagmatur) xelSekrule bSi Ti Toeul mxares gaaCnia ufle-

be bic da movaleobebic, e.i. TiToeuli mxare kreditoricaa da movalec. 
xSirad, samoqalaqo brunvis monawile, romelic gadascems raime qonebas kon-
trahents misgan samagie ro qo nebrivi sikeTis miRebis sanacvlod, daintere se-
bu lia imiT, rom „gacvlis“ dro minimaluri iyos. xSirad orive mxare valde-
bulia Ses ru le ba ganaxorcielos erTdroulad.974 ormxriv xelSekrule baSi 
Sesrule bis rigi To bis dadgenas gadamwyveti mniSvneloba aqvs xelSekrulebis 
mxareebis mier nakisri valdebulebis jerovani SesrulebisaTvis.975 or mxri vad 
Sesrule bul xelSekrule bebSi, rodesac saubaria erTdroul Ses ru lebaze, 
faqtob rivad adgili aqvs SesrulebaTa gacvlas.976erTdrouli Sesruleba aq 
gulisx mobs imas, rom valdebulebebi erTdroulad unda Sesruldes.977 

Sesrulebis erTdrouloba, cxadia, ar niSnavs imas, rom Sesrulebis ga-
momxatveli moqmedeba yovelTvis erTdroulad ganxorcieldeba. Tu ro mel ma 
mxarem unda gadadgas pirveli nabiji, es SeiZleba urTierTobaTa bunebidan 
da brunvis tradiciebidan gaxdes cnobili. magaliTad, rodesac piri savaWro 

972 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi buneba, 
2010, gv. 374.
973 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2010 wlis 1 Tebervlis # as-1241-1500-09 gadawyvetileba.
974 vaSakiZe, samoqalaqo kodeqsis garTulebul valdebulebaTa sistema, 2010, gv. 75.
975 WeWelaSvili, saxelSekrulebo samarTali, 2008, gv. 155.
976 zarandia, saxelSekrulebo val de bu  le bis Sesrulebis adgili da vadebi, 2005, gv. 93.
977 henSeli, samoqalaqo kazusebis damuSavebis meTodika, 2009, gv. 104.
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obieqtSi sursaTs yidulobs, Sesrulebis erTdrouloba ar icvleba imiT, rom 
jer gamyidveli gadascems nivTs da Semdeg myidveli ixdis Se Tanx mebul fass. 

ormxriv xelSekrule bebSi Sesasrulebeli valdebulebebis obieqtebi 
erT  maneTTan garkveul urTierTkavSirSi imyofebian, rameTu aseTi xelSek-
ru lebebis ekonomikuri arsi mdgomareobs materialuri sikeTeebis gacvla-
Si. samoqalaqo samarTalSi ganasxvaveben urTierTkavSirs gamyidve lis Ses-
ru le bis nawilsa (saqonlis gadacema) da myidvelis Sesrulebis na wi ls (fasis 
gadaxda) Soris, romelic Semdegnairi SeiZleba iyos: a) saqonlis (qonebis) 
gadacema win uswrebs fasis gadaxdas; b) fasis mTlianad an nawilobriv (be, 
avansi) gadaxda win usw rebs saqonlis (qonebis) gadacemas. kontrahen tebi dan 
romelma unda Seasrulos pirvelma valdebuleba, Tu xel SekrulebiT Tanmim-
devroba gaTvaliswinebuli ar aris? miCneva, rom nasyidobis xel Sek  ru  le baSi 
jer gamyid velma unda Seasrulos Tavisi valdebuleba (gadas ces myid vels 
sakuT rebis ufleba qonebaze, masTan dakavSirebuli sabuTebi da miawodos 
saqoneli) da Sem deg ki myidvelma unda gadaixados fasi qo nebis gadacemisTa-
nave. aseTi midgoma ganpirobebuli imiT, Tu ra interesia Cade buli qonebis 
samoqalaqo da savaWro brunvaSi. qoneba, farTo gagebiT, fu li sagan gansx-
vavebiT ar war moadgens gacvlis sayovelTao saSualebas. qo nebis realizaci-
isaTvis saWiroa myidvelis moZebna. gamyidveli konkuren ci is kanonebis ZaliT 
dainteresebulia imiT, rom gayidos Tavisi saqoneli, ami tomac gamarTle-
bulia, rom mas dae kisros ormxrivi valdebulebis Sesas ru leblad pirveli 
nabijis gadadgma, anu myidvelisaTvis qonebis (saqon lis) gadacema. 

ormxriv mavaldebulebeli xelSekrulebiT valdebuleba orive mxares 
warmoeSoba. TiToeuli mxare valdebulia Seasru los manam, sanam Semxvedri 
valdebulebis Sesruleba SesaZlebelia. ase rom, meore mxa ri sagan Sesrulebis 
moTxovna SesaZlebelia maSin, roca mxares Tavisi valdebuleba ukve Sesrule-
buli aqvs (anda ukidures SemTxve va Si valdebuli piri Seudga mainc Tavisi 
valdebulebis Sesrule bas).978 jer kidev romis samarTalSi, ormxriv xelSek-
rulebaSi monawile mxa re Ta interesebis dasa cavad gamoiyeneboda winaswari 
Sesrulebis moTxovnis sawinaaRmdego Sesagebeli (exceptio non adimplenti con-
tractus), romelic mimarTuli iyo Sesrulebis momTxovni mxaris winaaRmdeg,979 
romelsac ar hqonda Sesrulebuli Tavisi valdebuleba.980

369-e muxlis Tanaxmad, „im pirs, ro mel sac valdebuleba akisria ormxrivi 
xelSekrulebidan gamomdinare, SeuZ lia uari Tqvas valdebulebis Sesrule-

978 Бернгефот/Колер, Гражданское право Германии, 1910, 88.
979 Exceptio _ `eqscefcia~, procesualuri daTqma mopasuxis sasargeblod.
980 Zimmermann, The Law of Obligations, Roman Foundations of the Civilian Tradition, OXFORD University 
Press, 1992, P. 801; romis samarTalSi, mas Semdeg, rac nasyidobis xelSekruleba ori damou-
ki debeli xasiaTis dapirebisagan gadaiqca konsesualur xelSekrulebad, mosar Celis mier 
sarCelis Setanis Semdeg, Tuki mopasuxe waradgenda Sesagebels, mosarCele val debuli 
iyo daemtkicebina, rom man Tavisi valdebuleba ukve Seasrula anda, rom amwuTs SesTava-
zebs Sesrulebas _ offeri pretium ab emptore debet cum ex empto agitur. mtkicebis tvirTi ekisre-
boda mosarCeles (iqve, P. 802).
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baze sapasuxo moqmedebis ganxorcie le  bamde, garda im SemTxvevebisa, roca 
valdebuli iyo, Tavisi valdebuleba winaswar Seesrulebina“. es muxli adgens 
Semxvedri valde bu lebis Sesrulebis zogad wess. Semxvedri ewodeba erT-er-
Ti mxaris mier Ta visi valdebulebis Sesrulebas, romelic xelSekrulebidan 
gamomdinare, gan pirobebulia meore mxaris mier Tavisi valdebulebis Ses-
rulebiT. maSa sa dame, Semxvedria iseTi valdebuleba, romelic mxarem unda 
ganaxor cie los kont rahentisagan Sesrulebis miRebis sapasuxod.981

saerTaSoriso komerciuli xelSekrulebebis princi pe bis (`unidroas~ 
principebi) 7.1.3-e muxli adgens, rom, Tuki mxareebma Ta vian Ti valdebule-
bebi unda Seasrulon erTdroulad, nebismier maTgans SeuZ lia SeaCeros Ses-
ruleba manamde, sanam meore mxare ar SesTavazebs Tavis Ses rulebas.982 

evropis saxelSekrulebo samarTlis principebis 9:201-e muxli gansazRv-
ravs, rom mxares, romelmac unda Seasrulos valdebuleba meore mxaresTan 
erTdroulad an mis mier valdebulebis Sesrulebis Semdeg, ufleba aqvs Ses-
ruleba SeaCeros manam, sanam meore mxare ar Seasrulebs Tavis valdebu le bas 
an ar SesTavazebs Sesrulebas.983 saerTaSoriso komerciuli xelSekrulebebis 
principe bis (`unidroas~ prin cipebi) 6.1.4-e muxlis pirveli punqti iTval-
iswinebs, rom ormxriv val de bulebiT urTierTobebSi, imdenad, ramdenadac 
SesaZlebelia mxareebis mier erTdrouli Sesruleba, mxareebma valdebule-
bebi unda Seasru lon erTdroulad, Tuki garemoebebidan sxva ram ar gamom-
dinareobs.984 amdenad, ormxriv xelSekrulebebSi mniSvnelovania imis garkveva, 
Tu pirvelma romelma mxa rem unda Seasrulos valdebuleba. `unidroas~ prin-
cipebis aRniS nuli muxlis meore punqti adgens zogad wess im SemTxvevisT-
vis, roca mxareebs sakiTxi SeTanxmebiT ar mouwesrigebiaT. kerZod, Tuki 
erTi mxari saT vis valdebulebis Se sas ruleblad saWiroa garkveuli dro, ma-
Sin man val de bu leba pirvelma unda Seasrulos, Tuki garemoebebiT sxva ram 
ar aris gaTvaliswinebuli. magaliTad moy vanilia nardobis an momsaxurebis 
xelSekru leba. mxared, romlis valdebulebis Sesrulebas „garkveuli dros 
sWirdeba“, am SemTxvevaSi gvevlineba menarde. evropis saxelSekrulebo samar-
TalSic `jer samuSao, Sem deg ki gadaxda~ sakmaod gavrcelebuli Cveulebaa.985 
evropis saxelSekru le bo samarTlis principebi (7:104-e muxli) aseve adgenen 
zogad wess, romlis Tanaxmadac, `im zomiT, romelSic mxareTa mier valde-

981 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 135.
982 UNIDROIT, Principles of International Commercial Contracts, Rom, 1994.Uniform Law review, 2004.
983 evropis saxelSekrulebo samarTlis principebis komentatorebi aRniSnaven, rom konti-
nenturi samarTlis qveyneb Si ormxrivi xelSekrulebidan gamomdinare valdebulebis Ses-
rulebis Se Ce reba farTodaa gavrcelebuli. amasTan, calkeul SemTxvevebSi es dadge ni-
lia pozi ti uri samarTliT (germania, italia, saberZneTi, holandia, por tu galia), xo lo 
sxva qveynebSi ki aRniSnuli mowesrigeba dadgenilia sasa marT  lo praq tikiT (safrangeTi, 
belgia, luqsemburgi, avstria, espaneTi, dania) _ Principles of European Contract Law, Parts I and 
II /Ed. by Ole Lando, Hugh Beale, 2000, P. 404. 
984 UNIDROIT, Principles of International Commercial Contracts, Rom, 1994,Uniform Law Review, 2004.
985 Principles of European Contract Law, Parts I and II /Ed. by Ole Lando, Hugh Beale, 2000, P. 335.
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bulebis Sesruleba unda moxdes erTdroulad, mxareebi valdebulni arian 
Sesruleba ganaxor ci e lon erTdroulad, Tuki garemoebebidan sxva ram ar 
gamomdinareobs~. am zogadi wesis arsebobis saWiroeba aixsneba imiT, rom 
is SesaZlebels xdis Tavidan iqnes acilebuli meore mxaris mir Seusrule-
blobis damatebiTi riski.986 

369-e muxliT gaTvaliswinebul SemTxvevaSi, Sesruleba ze uaris TqmiT an 
Sesrulebis SeCerebiT, kreditori amcirebs meore mxaris mier misTvis zianis 
miyenebis albaTobas. radgan meore mxare droulad ar asrulebs ra Tavis val-
debulebas, mosalodnelia, ar Seasrulos igi meore mxarisagan Sesrulebis 
miRebis Semdegac. garda amisa, kreditoris mier valdebulebis Sesrulebis 
SeCerebas an uaris Tqmas, SeiZleba hqondes meore mxaris wamaxalisebeli 
efeqtic: sanam meore mxare ar Seasrulebs valdebulebas, ver miiRebs im Semx-
vedr dakmayofilebas, romliTac igi dainteresebulia (winaaR m deg SemTx ve-
vaSi arc ki dadebda Sesabamis xelSekrulebas).

valdebulebis Sesrulebaze uari SesaZlebelia gansazRvruli winapiro-
bebis arsebobisas: 1) TiToeul mxares unda hqondes meore mxaris mimarT 
moTxovnis ufleba; 2) moTxovnis ufleba unda iyos vadamosuli (sapirispiro 
moT xovnis ufleba). sapirispiro moTxovnis vadamosulobisaTvis sakmarisia 
is, rom misi Sesrulebis vada dgeba moTxovnis vadis dadgomis momentidan; 3) 
kre di toris moTxovnis ufleba da movalis Semxvedri moTxovnis ufleba unda 
efuZnebodes erT da imave samarTlebriv urTierTobas (moTxovnis uf le baTa 
urTierTkavSiri).987

Semxvedri (sapirispiro) moTxovnis uflebis gamo valdebulebis Sesru-
lebaze uaris Tqmis ufleba gamoricxuli iqneba, Tu mas moTxovnis uf le bas-
Tan ara aqvs kavSiri.988 

ormxrivi xelSekrulebidan gamomdinare, piris ufleba, uari Tqvas val-
de bulebis Sesrulebaze anda SeaCeros misi Sesruleba sapasuxo moqmedebis 
ganxorcielebamde, SeiZleba realizebul iqnes oridan erT-erTi safuZv lis 
arsebobisas: pirveli safuZvelia meore mxaris mier Tavisi valdebu le bis wi-
naswar Seusrulebloba, meore safuZveli ki _ es aris im garemoebe bis arse-
boba, romlebic naTlad adastureben, rom winaswari Sesruleba ver ganxor-
cieldeba daTqmul vadaSi. magaliTad, me-500 muxlis Ta nax mad, Tu myidveli 
droulad ar miiRebs nivTs an Tavis droze ar gada ix dis mis fass, gamyidveli 
valdebulia Seinaxos nivTi. gamyidvels ufleba aqvs daitovos nivTi an daa-
kavos gzaSi manam, sanam myidveli ar aunazRau rebs Sesabamis xarjebs.989 

erTdrouli Sesrulebis bunebidan gamomdinare, erTi mxaris mier Ta  visi 
valdebulebis Sesruleba yovelTvis gulisxmobs, rom meore mxares, Ta vis 

986 `ibid~, P. 336.
987 WeWelaSvili, saxelSekrulebo samarTali, 2008, gv. 157, Brox/Walker, Allgemeines Schul-
drecht, 32 Auflage, Verlag C.H. Beck, 2007, S. 116.
988 Brox/Walker, Allgemeines Schuldrecht, 32 Auflage, Verlag C.H. Beck, 2007, S. 116.
989 ZlieriSvili, nasyidobis xelSekrulebis samarTlebrivi buneba, 2006, gv. 43.
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mxriv, aseve akisria valdebulebis Sesrulebis movaleoba. amasTan dakav-
SirebiT, SesaZlebelia saubari e.w. `dakavebis uflebaze~. me-500 muxlidan 
gamomdinare, dakavebis uflebaSi igulisxmeba ara pir dapiri ga gebiT, `gzaSi 
dakavebis~ ufleba, aramed Sesrulebis droSi ga da vadebis ufleba Semxvedri 
Sesrulebis ganxorcielebamde.990 

SeiZleba varaudis daSveba, rom erTdroul Sesruleba swored iseTi Ses-
rulebaa, rodesac meore mxares aqvs sakuTari Sesrulebis gadavadebis (da-
kavebis) ufleba Semxvedri Sesru le bis ganxorcielebamde. dakavebis ufle-
ba Semx vedri Sesrulebis uzrunvelyofis erTgvar saSualebas warmo ad gens. 
kredi tor ma, Tavis mxriv, rom unda ganaxorcielos misi wili Sesru leba, es 
ormx rivi xelSekrulebis bunebidan gamomdinareobs. am Sesrulebis imavdrou-
li ganxorcieleba ki, swored erTdroul Sesrulebaze miuTiTebs, anu kredi-
tors ormxrivi xelSekrulebiT gaTvaliswinebuli pirobebiT, yve la zoma 
unda hqondes miRebuli valdebulebis Sesasruleblad. Tu Tavad kre ditors 
ara aqvs ganxrcielebuli misi wili Sesrulebisa, movale ufle ba mosilia 
droSi gadaavados Tavisi sapasuxo Sesruleba.mas SeiZ leba Seusru leb lobis 
uflebac ewodos.991 magaliTad, 776-e muxlis Tanax mad, kuTvnili sazRauris 
miRebamde da SenaxvisaT vis gaweuli xarjebis anazRaurebamde, Semnaxvels Seu-
Zlia uari Tqvas miba re buli nivTis dabru nebaze. e.i. erTdrouli Sesruleba, 
ormxrivi xasiaTidan gamomdinare, SeiZleba gamoixatos TanamimdevrobiTi an 
uwyveti, mimdinare SesrulebiT.992 

ormxrivi xelSekrulebidan gamomdinare valdebulebis Sesrulebis mi marT 
mniSvnelovan debulebebs Seicavs 405-e muxlic, kerZod, Tu xel Sek rulebis 
erTi mxare arRvevs ormxrivi xelSekrulebidan gamomdinare val de bulebas, 
maSin xelSekrulebis meore mxares SeuZlia uari Tqvas xel Sek rulebaze val-
debulebis SesrulebisaTvis mis mier damatebiT gansazRv ru li vadis gasvlis 
Semdeg. Tu valdebulebis darRvevis xasiaTidan gamom di nare, ar gamoiyeneba 
damatebiTi vada, maSin damatebiTi vadis gansazRv ras uTanabr deba gafrTx-
ileba. Tuki valdebuleba mxolod nawilobriv da irR va, maSin kreditors Seu-
Zlia uari Tqvas xelSekrulebaze mxolod im SemTxve va Si, Tu valdebulebis 
darCenili nawilis Sesrulebam misTvis in te resi dakarga.993 aRniSnuli mux-
lis meore nawilis b qvepunqtis Tanax mad, ar aris aucilebe li damatebiTi 
vadis daweseba an gafrTxileba, Tu val de bu leba ar Sesrulda xelSekrule-
biT gansazRvrul vadaSi, xolo kre  di tor  ma sa xel Sekrulebo ur TierTobis 
gagrZeleba xelSekrulebiT da u  kav Sira val de bulebis droul Sesrulebas. 

amasTan, SesrulebisaTvis damatebiTi vadis dawesebisa Tu damatebiTi Ses-
rulebis moTxovnis realizebis winapirobaa, rom valdebulebis Sesru lebis 

990 zarandia, saxelSekrulebo val de bu  le bis Sesrulebis adgili da vadebi, 2005, gv. 95.
991 zarandia, saxelSekrulebo val de bu  le bis Sesrulebis adgili da vadebi, 2005, gv. 96.
992 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 137.
993 CaCava, moTxovnebisa da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, dis. 
Tsu, 2010, gv. 59.
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vada mosuli iyos.994 maSasadame, ormxrivi xelSekrulebis mxares ufleba aqvs 
uari Tqvas xel Sek rulebaze, Tuki meore mxare daTqmul vadaSi ar asrulebs 
Tavis val de bulebas, anu arsebobs garemoebebi, romlebic TvalnaTliv mow-
moben, rom Tav da pirveli Sesruleba daTqmul vadaSi ver ganxorcieldeba. 
aseTi garemoebebi war mo ad gens Sefa se bis sagans. marTlac, konkretuli gare-
moebebis arsebobisas imis albaToba, rom Semxvedri valdebuleba ver Ses-
ruldeba daTqmul droSi, SeiZleba sxvadasxva pi ris mier sxvadasxvagvarad 
iqnes Sefasebuli. ami to mac davis Sem T x vevaSi am sakiTxis sworad gadawyveta 
sasamarTlos kom peten cias war moad gens. 

evropis saxelSekrulebo samarTlis principebi (muxli 9:201), gansxva ve biT 
`unidroas~ principebidan, ormxrivi xelSekrulebis mxares uflebas aniWebs 
SeaCeros Tavisi valdebulebis Sesruleba, Tuki, cxadia, rom meore mxare ver 
Seasrulebs Tavis valdebulebas daTqmul droSi.995 

gaeros `saqonlis saerTaSoriso yidva-gayidvis Sesaxeb~ venis konvenci-
is 71-e muxlis Tanaxmad, mxares ufleba aqvs SeaCeros Tavisi valdebulebis 
Sesru leba, Tuki xelSekrulebis dadebis Semdeg cnobili gaxdeba, rom xel-
Sekru le bis meore mxare ver Seasrulebs Tavis valdebulebas mTlianad an 
nawilobriv, imis gamo, rom: a) igi gadaxdisuunaro gaxda; b) ar ganax or ci-
ela valdebulebis Sesasruleblad saWiro moqmedebebi. amasTan, gamyid vel ma 
unda Seatyobinos amis Sesaxeb myidvels. Tuki myidveli waradgens Sesabamis 
ga ran tiebs Tavisi valdebulebis Sesasruleblad, maSin gamyid vel ma unda 
ganagr Zos Tavisi valdebulebis Sesruleba.996 analo gi u ri midgomebia ganmt-
kicebuli avstriisa da saberZneTis samoqalaqo ko deq seb Sic, agreTve ev ro pis 
saxelSekrulebo samarTlis principebis 9:201-e mux lis meore punqtSic.

Tanamedrove samoqalaqo samarTlis erT-erT umiSvne lo  vanes princips 
warmoadgens valdebulebis jerovani Sesruleba. am princips emyareba samo-
qalaqo brun vis stabiluroba da wesrigi. Sesruleba unda moxdes imdenad, 
ram de na dac es SesaZlebelia da damoukidebelia im siZneleebisagan, romlebic 
SeiZ le ba war moeSvas Semsrulebel mxares. Tumca, aRniSnuli principi ar unda 
iqnes gage bu li absoluturi mniSvnelobiT. valdebulebis Sesrulebis pro-
ces Si mxare e bi SeiZleba aRmoCndnen iseT garemoebaTa winaSe, romelTac Se uZ-
liaT gavlena moax dinon valdebulebis Sesrulebis savaldebulo xasiaT ze. 
mxare ar SeiZ le ba iyos Sesrulebis yovelgvari riskis matarebeli. es iseTi 
garemoebebia, romlebic arsebiTad cvlian saxelSekrulebo wonaswo ro bas da 
mxareTa urTierT mxriv SesrulebaTa arsebiT disbalanss iwveven.997 

nebismieri samarTlebrivi sistema val   debulebis Sesrulebis sakiTxis 
gadaWrisas angariSs uwevs Secvlil garemoebebs da Sesrulebis valdebu le bis 
994 Münch Komm, BGB/Ernst, §323, Band 2. Schuldrecht Allgemeiner Teil, 5 Auflage, C.H. Beck, 2007, Rn 
46.
995 Principles of European Contract Law, Parts I and II, Ed. by Lando/Beale, 2000, P. 404.
996 United Nations Convention on contracts for the Internationale Sale of Goods, /Annex/ of the 1980 Vienna 
conference, UN Doc. A/ Conf. 97/19, 1980/. 
997 Zweigert/Kötz, Einführung in die Rechtsvergleichung, 3 Auflage, Tübingen, 1996, S. 536.
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garkveul sazRvrebSi moqcevis SesaZleblobas iZleva. es sazRvrebi Sesru le-
bis institutis koreqtirebis TvalsazrisiT gansxvavebuli inten siu robiT 
ga moirCeva da SeiZleba sam samarTlebriv institutamde iqnes day va nili. es-
enia: Sesrulebis SeuZlebloba; Sesrulebis garTuleba; xel Sek rulebis sa-
fuZv lis rRveva.998 saubaria `rebus sic stantibus~-is principze, romlis Tanaxma-
dac, xelSekrulebis namdviloba damokidebulia im gare moe baTa cvli le bebis 
dauS veblobaze, romelTa arsebobisasac xelSekru le ba iqna dade bu li.999 

Secvlili garemoeba arTulebs Sesrulebas im donemde, roca misi Ses ru -
lebis moTxovna, rogori gamamarTlebeli safuZvelic ar unda gaaCndes me ore 
mxares, ewinaaRmdegeba samoqalaqo brunvisaTvis damaxasiaTebel sike Te  Ta sa-
marT liani gacvlisa da keTilsindisierebis moTxovnebs. aRniS nu li ki, SeiZ-
leba ganpirobebuli iyos, rogorc Sesrulebis Rirebulebis gazr diT, ise 
mi si SemcirebiT. Ses ru lebis Rire bu lebis gazrda SeiZleba gamowveuli iyos 
valdebulebis erT-erTi mxarisaTvis Sesrulebis xarjebis arsebiTi gazrdiT. 
garemoebaTa Secv las adgili aqvs xelSekrulebis dadebis Semdeg. Secvlili 
garemoeba unda imyofebodes daza ra lebuli mxaris kontrolis miRma. aseve 
dazara le buli arc Secvlil gare moebaTa mier gamowveul SedegTa riskis 
matare be li ar unda iyos. 

maSasadame, valdebulebis Sesrulebis erTdroulad ganxorcielebaze 
SeiZ leba gavlena moaxdinos ormxrivi xelSekrulebis dadebis Semdeg Secv-
lilma garemoebebma.

zogjer sxvadasxva garemoebis gamo, kerZod, valdebulebiTi urTier To bis 
xasiaTidan gamomdinare, SeuZlebelia ormxrivi xelSekrulebis erT dro ulad 
Sesruleba. amas adgili aqvs, rogorc wesi, grZelvadian saxel Sek rulebo ur-
Ti erTobebSi. Sesruleba am SemTxvevaSi jer erTma mxarem unda ganaxor cie-
los da mxolod amis Semdeg gaxdeba Sesrulebaze val de buli meore mxare. 
Sesrulebis araerTdrouloba ormxriv val debu lebiT urTierTobebSi SeiZ-
leba gamomdinareobdes kanonidan, xelSekrulebidan an sxva garemoebebidan. 
magaliTad, 565-e muxlis Tanaxmad, miwis nak ve  Tis damqiravebels ara aqvs misi 
dakavebis ufleba Tavisi moTxovnebis dak mayofilebis mizniT; ag reT ve, 648-e 
muxlis Tanaxmad, SemkveTi mo va lea menardes sazRauri gadau xados, rogorc 
wesi, samuSaos Sesrulebis Semdeg. 

369-e muxliT gaTvaliswinebul SemTxvevebSi, valdebulebis Sesru le baze 
uaris Tqmis ufleba movales aniWebs mxolod droebiT (suspenziur) Sesageb-
els.1000 Tu movale Sesagebels waradgens sasamarTlo davis ganxil vi sas, es 
gamoiwvevs ara sarCelis dakmayofilebaze uaris Tqmas, aramed mxo lod `erT-
droulad Sesrulebis~ dakisrebas.1001 

998 Principles of European Contract Law, Parts I and II, Ed. by Lando/Beale, 2000, 8:108..
999 Papanikolaou/Panagiotis, Rebus Sic Stantibus und Vertragskorrektur auf Grund Verdnderter Umstdende im 
Grech is chen Recht, ERPL 6(1998), P. 303-317.
1000 WeWelaSvili, saxelSekrulebo samarTali, 2008, gv. 157.
1001 Brox/Walker, Allgemeines Schuldrecht, 32 Auflage, Verlag C.H. Beck, 2007, S. 118.
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valdebulebis Sesru le baze uaris Tqmis ufleba gaTvaliswinebulia ag reT-
ve 370-e muxlSic, kerZod, `samomxmareblo kreditis dros kredi tis mimRebs 
SeuZlia uari Tqvas kreditis dabrunebaze, Tu am kre dit Tan da kavSirebuli 
sasyidliani xelSekrulebidan gamomdinare, Sesagebeli gam yid ve lis mimarT 
mas mianiWebda valdebulebis Sesrulebaze uaris Tqmis uflebas. nasyidobis 
xelSekruleba sakredito xelSekrulebasTan er Tad qmnis urTierTdakavSire-
bul garigebas, Tu krediti emsaxureba Sesasyi di fa sis dafinansebas da orive 
xelSekruleba ganixileba rogorc ekonomi kuri er Tianoba. ekonomi kuri er-
Tianobad CaiTvleba, roca kreditis mimcemi sak re di to xelSekrulebis momza-
debis an dadebis dros gamyidvelis mona wi le obas iyenebda.~

samomxmareblo kreditis Tviseba isaa, rom xelSekrulebis dadebisas 
gamokveTili unda iyos misi gamoyenebis mizanmimarTuleba.1002

sakredito xelSekruleba damoukidebeli garigebaa. mis dadebas azri 
ara aqvs, Tuki araa sxva xelSekruleba, romlis realizaciasac emsaxureba 
sak redito xelSekruleba. aseTia nasyidobis xelSekruleba, romelic aseve 
war mo adgens damoukidebel xelSekrulebas. rogorc sabanko kreditis, ise 
nasyi do bis xelSekrulebebi, damoukidebelia samarTlebrivad, xolo ekono-
mi  kurad ki _ erTiania. 

imisaTvis, rom samomxmareblo kreditis mimRebs hqondes valdebulebis 
Sesrulebaze (kreditis dabruneba) uaris Tqmis ufleba, saWiroa nasyidobis 
xelSekruleba sakredito xelSekrulebasTan erTad qmnides urTierTdakav Si-
re bul garigebas. amas adgili eqneba im SemTxvevaSi, Tu krediti emsa xu reba 
Sesasyidi fasis dafinansebas da orive xelSekruleba ganixileba, rogorc 
ekonomikuri erTianoba.1003

ekonomikur erTianobas maSin aqvs adgili, rodesac kreditis gamcemi sak-
re dito xelSekrulebis momzadebis an dadebis dros gamyidvelis monawi le-
obas iyenebda. magaliTad, bankma X-ma samomxmareblo kreditis saxiT xorb lis 
Se sa Zenad a-s gadasca 20000 lari da ganusazRvra a-s, rom mas xor b lis SeZena 
SeeZlo mxolod bankis mier miTiebuli gamyid velis _ b-sa  gan. b-m daar Rvia 
a-s winaSe nasyidobis xelSekrulebidan gamomdinare saqon lis (qonebis) gada-
cemis valdebuleba. radgan kreditis mimReb a-s nasyidobis xel Sek ru lebidan 
gamom dinare, aqvs gamyidvel b-s mimarT Sesageblis wayenebis uf le ba, ami-
tomac, a-s SeuZlia ar daubrunos bank X-s samomxmareblo kre di ti, radgan 
bankis mier SerCeulma gamyidvelma ar Seasrula (araje rov nad Seasrula) nasy-
idobis xelSekrulebidan gamomdinare valdebuleba.1004 

1002 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 370-e muxli, gv. 301.
1003 WeWelaSvili, saxelSekrulebo samarTali, 2008, gv. 167.
1004 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 131.
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7. valdebulebis Sesrulebis subieqtebi
a. zogadi debulebani
yvela samarTlebriv sistemaSi valdebulebis Sesruleba, miuxedavad 

valdebulebis warmoSobis safuZvlisa, warmoadgens valdebulebiTi samarT-
lis erT-erT umniSvnelovanes instituts.1005 rogorc wesi, saxelSekrule-
bo urTierTobis monawile mxareebi mxedvelobaSi Rebuloben kontrahentis 
pirovnebas. Kkreditori vara u dobs, rom movale valdebulebas Seasrulebs 
xelSekrulebis piro baTa Sesabamisad.Uumravles SemTxvevebSi valdebulebis 
Sesruleba xdeba piradad mova lis mier _ myidveli TviTon ixdis nayidi saqon-
lis fass; msesxebeli abrunebs sesxis sagans da a.S.1006 

valdebulebis Sesrulebis subieqtebi arian is pirebi, romlebic asru-
leben valdebulebas an iReben Sesrulebas.1007 valdebulebis Sesrulebis 
subieqtebi SeiZleba ar daemTxves valdebulebis subieqtebs. valdebulebis 
subieqtebi yovelTvis arian kreditori da movale, valdebuleba ki movalis 
nacvlad SeiZleba Seasrulos sxva pirma da Sesruleba miiRos ara kredi-
torma, aramed sxvam.1008

rogorc wesi, movale TviTon asrulebs valdebulebas, magram kreditors 
SeiZleba Sesruleba SesTavazos sxva, mesame pirmac, romelic ar aris moce-
muli valdebulebiTi urTierTobis monawile.1009 

zogjer kreditorisaTvis sulerTia, Tu vin Seusrulebs mas valdebule-
bas _ movale Tu mesame piri. misTvis mTavaria miiRos Sesabamisi dakmayo-
fileba (mag., daubrundes vali). marTalia, kreditorsa da movales Soris 
arsebuli e.w. pirdapiri kavSiri (vinculum iuris) ar qreba sabolood da cxadia, 
rom raRac doziT mudam iarsebebs, magram ar SeiZleba imis uaryofac, rom 
sul ufro da ufro metad warmoiSoba iseTi valdebulebebi, romlis je-
rovnad Sesruleba erTi piris mier SeuZlebelia. zogjer saWiroa movalis 
mxridan mravalricxovani da sxvadasxvagvari moqmedebis Sesruleba, amitomac 
TviTon kreditori xSirad dainteresebulia, rom es moqmedebebi Seasrulos 
mesame pirma, romlebsac amisaTvis sakmarisi profesiuli unar-Cvevebi da ga-
mocdileba gaaCnia. calsaxaa, rom valdebulebis Sinaars jer kidev romis 
samarTlidan moyolebuli udidesi mniSvneloba eniWeba.1010

b.  valdebulebis Sesruleba mesame piris mier
jer kidev romis samarTalSi,1011 garkveuli gamonaklisebis garda, cnobili iyo 

1005 Weiler, Schuldrecht Allgemeiner Teil, 2012, S. 104.
1006 Worlen/Metzler-Muller, Suldrecht AT, 11 Auflage, 2013, S. 47.
1007 axvlediani, valdebulebiTi samarTali, 2001, gv. 40.
1008 Medicus, Schuldrecht, Allgemainer Teil, 14 Neubearbaitete Auflage, Verlag C. H. Beck, 2003, S. 208-209.
1009 Staudinger/Bittner §267, Rn 6; Palandt/Heinrichs, §267, Rn 4; Pruting/Jud, §267, S. 419-420; Münch 
Komm, BGB/Kruge, §267, Rn 1.
1010 Zimmerman, The Law of Obligations, Roman Foundations of The Civilian Tradition, Chapter 2, Oxford, 
OXFORD University Press, 2005, P.58. 
1011 Tomas/Mcgin, Obligation in Roman Law Past, Present and Future, Michigan, The university of Michigan 
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movalis nacvlad mesame piris mier valde bulebis Sesrulebis SesaZlebloba.1012 
371 I muxlis Tanaxmad, Tu kanoni dan, xelSekrulebidan an valdebulebis 

bunebidan ar gamomdinareobs, rom mova lem pi ra dad unda Seasrulos valdeb-
uleba, maSin es valdebuleba SeiZleba Seas ru los mesa me pirmac. 

mesame piris mier valdebulebis Sesrulebis samarTlebrivi instituti 
moicavs sami saxis samarTalurTierTobas. pirvel jgufSi Sedis mesame piri-
saTvis valdebulebis Sesrulebis dakisrebis SemTxvevebi; meore jgufSi Se-
dis mesame piris mier movalis nacvlad valdebulebis Sesruleba nebayoflo-
biT; mesame jgufSi Sedis mesame piris mier movalis nacvlad valdebulebis 
Sesrulebis SemTxvevebi normatiuli aqtebis ZaliT.1013 

mesame pirisaTvis movalis nacvlad valdebulebis Sesrulebis tipuri Sem-
Txvevaa, roca mesame piri TviTon aris kreditoris movalis movale. ratom 
unda miiRos mova lem Sesruleba Tavisi „movalisagan“, Tu Semdeg TviTon unda 
gadasces es Sesruleba kreditors? ufro martivia, man misces miTiTeba Tavis 
movales, anu mesame pirs, rom man Sesruleba ganaxorcielos kredi toris mimarT. 

mesame piris mxridan movalis nacvlad valdebulebis Sesruleba daiSveba, 
Tuki kanonidan, xelSekrulebidan an valdebulebis arsidan sxva ram ar gamom-
dinareobs.1014 magaliTad, 711 I muxlis Tanaxmad, rwmunebulma davaleba pira-
dad unda Seasrulos, garda im SemTxvevebisa, roca mas neba darTes gadaendo 
igi mesame pirisaTvis anda iZulebulia ase moiqces Seqmnili viTarebis gamo. 

Tu xelSekrulebaSi sagangebod iqneba daTqmuli, rom mxolod movalem 
unda Seas ru los valdebuleba, aseT SemTxvevebSi man Sesruleba piradad unda 
gana xor cielos. zog jer xelSekrulebaSi SeiZleba aseTi daTqma ar iyos, ma-
gram ga mom di nareob des TviT valdebulebis bunebidan. magaliTad, 632-e mux-
lis Tanaxmad, menardem piradad unda Seas rulos samuSao mxolod im Sem-
TxvevaSi, roca es gamomdinareobs konkretuli gare moe bebidan, an samuSaos 
arsidan (mag., suraTis daxatva cnobili mxatv ris mier).1015 

kre ditors SeuZlia aseve ar miiRos mesame pirisagan SemoTavazebuli Ses-
ru leba, Tu mova le amis winaaRmdegia.1016

mesame piris mier movalis nacvlad kreditorisaTvis valdebulebis Ses-
ruleba xdeba, rogorc wesi, movalesa da mesame pirs Soris SeTanxmebiT.1017 
xelSekrulebis Tavisuflebis principidan gamomdinare, aseTi SeTanxmebisaT-
vis kreditoris Tanxmoba saWiro ar aris. movalesa da mesame pirs Soris 
Sesrulebis Sesaxeb SeTanxmebis faqti ar xelyofs kreditoris interesebs, 
rameTu kreditoris moTxovnis ufleba ganisazRvreba ara am SeTanxmebiT, ar-

Press., 2012, P. 57. 
1012 Zimmerman, The Law of Obligations. Roman Foundations of The Civilian Tradition, OXFORD University 
Press, 1996, P. 752. 
1013 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 15.
1014 WeWelaSvili, saxelSekrulebo samarTali, 2008, gv. 140.
1015 ZlieriSvili, nardobis xelSekrulebis samarTlebrivi buneba, 2011, gv. 68.
1016 Medicus/Lorenz, Schuldrecht I, Allgemainer Teil, 18 Auflage, Verlag C. H. Beck, 2008, Rn 140.
1017 Weiler, Schuldrecht Allgemeiner Teil, 2012, §10, Rn 9.
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amed misi movalesTan SeTanxmebiT. maSinac, roca mova lis nacvlad kredito-
risaTvis valdebulebas mesame piri asrulebs, kredi tors ufleba aqvs, ara-
jerovani Sesrulebis SemTxvevaSi, pasuxismgebloba movales daakisros. aris 
SemTxvevebi, rodesac ar daiSveba movalis mier mesame pirisaTvis valdeb-
ulebis Sesrulebis dakisreba. magaliTad, 766-e muxlis Tanaxmad, `Semnaxvels 
ara aqvs ufleba nivTi Sesanaxad gadasces mesame pirs mamba reb lis Tanxmobis 
gareSe~. erTi SexedviT, Tuki ar arsebobs mimbareblis Tanxmoba nivTis mesame 
pirisaTvis Sesanaxad gadacemis Sesaxeb, mibarebis xel Sek rulebidan gamom-
dinare es unda CaiTvalos, Semnaxvelis mier valdebulebis uxeS darRvevad. 
Tumca ki niSnavs Tu ara es imas, rom Semnaxveli arRvevs ra mimbareblis 
winaSe valdebulebas, amiT avtomaturad wydeba Semnaxvelsa da mesame pirs 
Soris dadebuli xelSekruleba? xom ar dairRveva aseTi midgomiT mesame 
piris uflebebi movalis mimarT? xom ar erTmeva amiT keTilsindisier mesame 
pirs Tavisi uflebebis dacvis kanoniT miniWebuli SesaZ leblobebi massa da 
movales Soris dadebuli xelSekrulebis avtomaturad Sew yve tiT, imis gamo, 
rom movalem daarRvia kreditoris winaSe Tavisi valdebulebebi? CaiTvle-
ba Tu ara marTlzomierad mimbareblis uari mibarebis xelSekrulebis va-
dis gasvlis Semdeg ukan miiRos jerovan mdgomareobaSi arsebuli Sesanaxad 
Cabarebuli saqoneli mxolod im safuZvliT, rom misTvis mxolod axlaRa 
gaxda cnobili misi Tanxmobis gareSe Semnaxvelis mxridan mesame pirisaTvis 
saqonlis Sesanaxad gadacemis faqti? ra gavlenas axdens kreditoris mier 
Semdgomi mowoneba mesame pirisaTvis mova lis mxridan Sesrulebis dakisre-
baze, roca Sesruleba unda ganexorcielebina piradad movales? yvela es 
kiTxva pasuxis gacemas saWiroebs. swori pasuxis safuZvlad xel Sek rulebis 
Tavisuflebis principTan erTad miCneuli unda iyos agreTve is garemoebac, 
rom Ses rulebis potenciuri SesaZlebloba TavisTavad ar warmoadgens mova-
lesa da mesame pirs Soris SeTanxmebis kanonierebis savaldebulo moTxov-
nas (garda absolu tu ri SeuZleblobisa, romelic yvelasaTvis gamoricxavs 
zogadad valdebu le bis Sesru le bis SesaZleblobas).1018 anu movales ufleba 
aqvs nebismier SemTxvevaSi Seu Tanx mdes mesame pirs valdebulebis Sesrulebis 
dakisrebis Sesaxeb. amasTan, kredi to ris interesi, rom movalem piradad Sea-
srulos valdebuleba, dacul unda iqnes, winaaRmdeg SemTxvevaSi kreditor-
sa da movales Soris dadebuli xelSekrulebis mizani ver iqneba miRweuli. 
magram keTilsindisieri mesame piris interesic unda iqnes daculi SeTanx-
mebiT.1019 Sesa bamisad, avtomaturad ar unda Sewydes xelSekruleba movalis 
mier Tavisi valdebulebis me sa me piri saTvis dakisrebis Taobaze mxolod imi-
tom, rom valdebuleba mova les piradad unda Seesrulebina. erTic da meore 
xelSekrulebis SenarCunebis SemTx ve vaSi rogorc kreditors, ise mesame pirs 
SeuZliaT gamoiyenon Sesabamisi xel Sekrulebis darR ve vasTan dakavSirebu-
li kanoniT gansazRvruli dacvis saSua le bebi. kreditors ufleba aqvs ar 

1018 Tovards European Civil Code /Ed by Hesselnik/Hondius/Vranken, Dodrecht, Boston, London,1994, P. 169.
1019 Weiler, Schuldrecht Allgemeiner Teil, 2012, §10, Rn 9.
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miiRos arajerovani Sesruleba, xolo mesame pirsac, movalesTan dade bu li 
xel SekrulebiT, SeuZ lia moiTxovos Tavisi uf le bebis dacva. 

samoqalaqo brunvaSi movalis mier mesame pirisaTvis valdebulebis Ses-
rulebis dakisreba kreditorisaTvis SeiZleba cnobili gaxdes sxvadasxvagvari 
formiT.1020 xSirad mesame piri Sesabamis dokumentebSi (sagada saxado davale-
ba, zednadebi, miReba-Cabarebis aqti da a.S.) miuTiTebs imis Sesaxeb, rom Ses-
ruleba xdeba movalis nacvlad. zogjer, mesame piri an TviTon movale weri-
lobiT atyobinebs kreditors mesame pirisaTvis valdebulebis Sesrulebis 
dakisrebis Sesaxeb. davis Tavidan asacileblad, mizanSewonilia, Tuki samoqa-
laqo brunvis monawileebi mesame pirisaTvis valdebulebis Sesrulebis dakis-
rebis Sem Tx vevaSi, kreditors gaugzavnian weri lobiT Setyobinebas, romelSic 
miTiTebulia im im valdebulebis Sesaxeb, romelsac mesame piri asrulebs, 
aseve mesame piris zusti saidentifikacio monacemebi, valdebulebis iuridi-
uli safuZveli (garigeba, deliqti, usafuZvlo gamdidreba da a.S.), da sxva. 
amiT SemdgomSi Tavidan iqneboda acilebuli yovelgvari gaurkvevloba.1021 

Tuki Sesrulebis miRebisas kreditorma ar icoda da arc SeiZleba scodnoda 
movalis mier mesame pirisaTvis valdebulebis Sesrulebis dakisrebis faqtis 
ararseboba, kreditoris mier aseTi Sesrulebis miRebam ar SeiZleba misT-
vis gamoiwvios negatiuri Sedegebi da mas mainc rCeba movalis mimarT Tavisi 
uflebebis dacvis kanoniT miniWebuli saSualebebis gamoyenebis SesaZlebloba. 

valdebulebis SesrulebaSi kreditoris dainteresebis prezumfciidan 
gamomdinare, gamoyofen mesame piris mier movalis Tanxmobis arsebobis an 
ararsebobis Sesabamisad, valdebulebis Sesrulebis SesaZleblobis sam kon-
cefcias: 1)prokreditoruli; 2) promovaluri; 3) mabalansirebeli. 

b.a. prokreditoruli koncefcia
valdebulebiT samarTalSi prokreditorul koncefcias iziarebs mrava-

li qveynis kanonmdebloba. es gamomdinareobs iqidan, rom movalis Tanxmoba 
mesame piris mier valdebulebis Sesrulebaze saWiro ar aris. ufro metic, 
mesame pirs SeuZlia Seasrulos movalis nacvlad valdebuleba im SemTxveva-
Sic ki, rodesac movale amis winaaRmdegia anda ucnobia misi adgilsamyofe-
li.1022 Sesabamisad, kreditors ufleba aqvs miiRos aseTi Sesruleba, romelic 
iwvevs movalis mimarT valdebulebis Sewyvetas. amgvarad, prokreditoruli 
koncefcia srul ignorirebas ukeTebs movalis neba-survils, romlis uaric 
mesame piris mier mis nacvlad valdebulebis Sesru le baze, SeiZleba gaTval-
iswinebul iqnes mxolod kreditoris mier. kreditors SeuZlia ar miiRos 
mesame pirisgan SemoTavazebuli Sesruleba, Tu movale amis winaaRmdegia, 
aseT SemTxvevaSi kreditori ar CaiTvleba vadis gadamcileblad.1023

1020 Ermann(herausg.)/Ebert, §267, Handkommentar zum BGB, Band I, 13 Auflage, 2011, Rn 8.
1021 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 16.
1022 Larenz, Lerbuch des Schuldrechts, Band I, Algemainer Tail, 14 neubearb, Auflage, 1987, S. 192.
1023 Staudinger/Bittner, §267, Rn 12; Soergel/Wolf, §267, Rn 14; Pruting/Jud, §267, S. 419-420; Münch.
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b.b. promovaluri koncefcia
promovaluri koncefcia ZiriTadad icavs movalis interesebs, moiTxovs 

ra mesame piris mier valdebulebis SesrulebisaTvis movalis aucilebel 
Tanxmobas an mowone bas. es midgoma zogierTi gamonaklisis gaTvaliswinebiT, 
yvelaze gavrcelebulia saer To samarTlis qveynebSi. inglisur samarTalSi 
movalis Tanxmobis gareSe Sesruleba, rogorc wesi, ar daiSveba.1024 Sesabam-
isad, promovaluri koncefciis amosaval wertils movalis interesis dacva 
warmoadgens da movalis Tanxmobis gareSe Sesrulebul nebismier moqmedebas 
arajerovan Sesrulebad ganixilavs.1025 

b.g. mabalansirebeli koncefcia
mabalansirebeli koncefcia miznad isaxavs Sesabamis samarTalurTierTo-

baSi mona wile samive piris interesebis dacvas da agebulia garkveul kompro-
misze. is SeiZleba zogadad dayofil iqnes sam ZiriTad midgomad.

pirveli midgomis arsi mdgomareobs imaSi, rom mesame pirs SeuZlia Seas-
ruls movalis nacvlad valdebuleba, xolo kreditori valdebulia miiRos 
Sesruleba, Tuki mesame pirs aqvs sxvisi valdebulebis Sesrulebis mimarT 
kanonieri interesi (holan diis samoqalaqo kodeqsis 6:73-e muxli). analogi-
uri midgoma SeimCneva frangul samar Tal Sic.

evropuli saxelSekrulebo samarTlis principebi (muxli 7:106) avaldeb-
uleben kre ditors miiRos mesame piris mier movalis Tanxmobis gareSe val-
debulebis jerovani Ses  ruleba, imis mixedviT, gaaCnia Tu ara mesame pirs 
Sesrulebis mimarT kanonieri inte  resi, Seasrulebda Tu ara movale valdeb-
ulebas anda, cxadia, rom igi ver Seas ru lebda valdebulebas daTqmul vadaSi. 

meore midgoma mdgomareobs imaSi, rom movales SeuZlia SeewinaaRmdegos 
mesame pi ris mier valdebulebis Sesrulebas, Tuki movale daamtkicebs, rom 
aseTi Sesru le biT mas ziani adgeba. 

mesame midgoma dakavSirebulia subrogaciis ararsebobasTan, Tuki Ses-
ruleba gan xor cielda mesame piris mier movalis Tanxmobis gareSe (belgiis 
samoqalaqo kodeqsis 1236-e muxli).1026 (subrogacia _ damzRvevis uflebebis 
gadasvla zianis anazRaurebis Sesaxeb mzRvevelze 832-e muxli).1027 mesame 
piris mier valdebulebis Sesrulebis konteqstSi, 371-e muxli kreditorisa 
da movalis iteresTa dabalansebis kargi magaliTia. aRniSnuli muxlis 1-li 
nawi lidan gamomdinare, sa qar Tvelos samoqalaqo kanonmdebloba TiTqosda 
miekuTvneba prokreditoruli qveynebis jgufs, magram imave muxlis me-2 
nawilis nawiliT Tanaxmad ki, `kreditors SeuZlia ar miiRos mesame pirisagan 

Komm, BGB/Kruger, §267, Rn 5.
1024 praqtikaSi saxelSekrulebo valdebulebebi mainc sruldeba mesame pirebis mier ama Tu 
im iuridiuli teqnikis saSualebiT (ix. Whittaker, Performance of Anothers Obligation, French and 
English Law Contrasted - http:/ouclf.iuscomp.org/artichles/whittaker.html).
1025 Principles of European Contract Law, Parts I and II, Ed. By Lando/Beale, 2000, P. 340.
1026 Herbots, Contract Law in Belgium, Deventer, Boston, 1995, P. 245.
1027 niavaZe, subrogacia da regresi sadazRvevo samara Tal Si, 2012, gv. 3.
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SemoTavazebuli Sesruleba, Tu movale amis winaaRmdegia~, naTlad miuTiTebs 
mabalansirebeli koncefciis niSnebzec. 

valdebulia Tu ara kreditori 371 II muxlis gaTvaliswinebul SemTx-
vevaSi Tavi Seikavos mesame pirisagan movalis nacvlad Sesrulebis miRebaze? 
gansaxilveli normidan gamomdinare, es aris kreditoris uf leba (SeuZlia 
ar miiRos) da ara valdebuleba. amitomac davis SemTxvevaSi, sakiTxi un da 
gadawydes Semdegnairad: mesame piris mier kreditoris mimarT valdebulebis 
Ses ruleba movalis nacvlad, am ukanasknelis winaaRmdegobis miuxedavad, 
CaiTvleba jero van Sesrulebad, Tuki movale ver daamtkicebs, rom aseTi 
Sesrulebis Sedegad mas miad ga ziani. Tumca, roca mesame piri, movalis nebis 
sawinaaRmdegod, asrulebs movalis valde bulebas, kreditorisTvis cnobilia 
amis Sesaxeb da igi mainc Rebulobs Sesrulebas, kredi toris pretenziebi mov-
alis mimarT mesame piris mier valdebulebis arajerovani Sesru lebis gamo, 
dausabuTeblad unda iqnes miCneuli. sagangebod unda gamovyoT SemTxvevebi, 
rodesac mesame piri asrulebs movalis valdebulebas misi nebis sawinaaR-
mdegod, magram SemdgomSi movale moiwonebs aseT Sesrulebas. mowonebisas 
CaiTvleba, rom, mesame piri Tavidanve mova lis TanxmobiT moqmedebda.1028 

movalis nacvlad mesame piris mier valdebulebis Sesrulebis gansa-
kuTrebul SemTx vevebs warmoadgens samoqalaqo kodeqsiT gaTvaliswinebuli 
davalebis gareSe sxvi si saqmeebis Sesruleba, kerZod, 969-e muxlis Tanaxmad, 
piri (Semsrulebeli), romelic davalebis an sxva safuZvlis gareSe asrulebs 
sxva piris (mepatronis) saqmeebs, valdebulia is keTilsindisierad Seasru-
los.

b.d. kreditoris dakmayofileba mesame piris mier
saqarTvelos kanonmdebloba iTvaliswinebs mesame pirs ufle bas, sakuTari 

surviliT, sakuTari interesebis dasacavad (proprio motu) Seasrulos valde-
buleba mova lis nacvlad. kerZod 372-e muxlis Tanaxmad, `Tu kreditori 
mimarTavs iZulebiT aRsrulebas movalis kuTvnil nivTze, maSin yoveli piri, 
romelsac eqmneba safrTxe, rom iZulebiTi aRsrulebiT SeiZleba dakargos 
ufleba am nivTze, uflebamosilia daakmayofilos kreditori. Tu mesame piri 
daakmayofilebs kreditors, maSin moTxovnis ufleba gadadis am pirze~. aseT 
SemTxvevebSi mesame pirs ar sWirdeba movalis Tanx moba.1029 

praqtika gamodis im zogadi principidan, rom mesame pirs SeuZlia movalis 
nacvlad, am ukanasknelis TanxmobiT, Seas rulos misi valdebuleba. garda 
372-e muxliT gaTvaliswinebuli SemTxvevebisa, rodesac mesame pirs eqmneba 
realuri safrTxe, Tuki kreditori mimarTavs iZulebiT aRsrulebas mova-
lis kuTvnil nivTze (aseve, 269 III muxlis Ta naxmad, yoveli mesame piri, rom-
lis uflebrivi mdgomareoba giravnobis sagnis reali zaciis Sedegad SeiZleba 
gauaresdes, uflebamosilia daakmayofilos mogiravnis moT xovna da am gziT 

1028 Weiler, Schuldrecht Allgemeiner Teil, 2012, §10, Rn 9.
1029 WeWelaSvili, saxelSekrulebo samarTali, 2008, gv. 142.
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SeiZinos misi uflebebi damgiraveblisa da SesaZlo movale mesame pirebis 
mimarT). 372-e muxliT gaTvalis winebuli SemTxveva iwvevs gansakuTrebul 
samarTlebriv Sedegebs. kerZod, mesame piris mxri dan kreditoris dakmayo-
filebis Sedegad wydeba movalesa da kreditors Soris ar sebuli samarT-
lebrivi urTi erToba. samagierod, kanonis ZaliT, kreditoris moTxovnis 
ufleba gadadis mesame pirze, movale ki ar Tavisufldeba, aramed axali 
kreditoris wi naSe aRmoCndeba valdebuli. amitomacaa, rom kanonmdebeli 
saubrobs `kreditoris dakmayofilebaze~ da ara `valis gadaxdis mizniT Ses-
rulebaze~. 

Ggermanuli samarTlis sistemis qveynebi1030 agreTve iTvaliswineben mesame 
pirebis uflebebis dacvis meqanizmebs im SemTxvevaSi, Tuki kreditori mimar-
Tavs iZulebiT aRsrulebas movalis kuTvnil qonebaze.1031 dakmayofileba Sei-
Zleba ganxorcieldes agreTve deponirebiTa da gaqviTviT.1032 

ufro farTo midgomaa am sakiTxTan dakavSirebiT evropis saxelSekrule-
bo samarT lis principebSi, sadac aRniSnulia, rom mesame piris mier movalis 
nacvlad ganxor cie lebuli Sesrulebis miReba kreditorisaTvis savaldebu-
loa, Tuki mesame pirs am Ses rulebis mimarT gaaCnia Tavisi kanonieri interesi 
da movale ver Seasrulebda val debu lebas saerTod, anda daTqmul vadaSi. aq 
saubari araa mxolod iseT garemoebaze, rogoricaa mova lis qonebaze iZule-
biTi aRsrulebis miqceva, aramed saubaria zogadad mesame piris kanonier 
interesebze.1033 aseTi interesi evropuli saxelSekrulebo samarT lis princi-
pebis mixedviT SeiZleba gamo ixatos Semdeg SemTxvevebSic:

a) Tavdebis mier ZiriTadi movalis nacvlad valis gadaxda, raTa Tavidan 
aicilos zedmeti sasamarTlo xarjebi, romelic SeiZleba warmoiSvas movalis 
qonebis iZule bi Ti realizaciisas.

b) ojaxis interesebidan gamomdinare erT-erTi meuRlis mier meore 
meuRlis piradi valis gadaxda.

g) ZiriTadi sawarmos mier Svilobili sawarmos valis gadaxda am ukanaskne-
lis gadaxdisunarianobis SesanarCuneblad.1034 maSasadame, evropis saxelSek-
rulebo samarTlis principebiT gaTvaliswinebuli mesame piris kanoni eri 
interesis cneba gacilebiT ufro farToa, vidre 372-e muxliT gaTval-
iswinebuli Sem Tx veva, romelic Seexeba mxolod iZulebiT aRsrulebasTan da-
kavSirebul mesame piris interess. 

praqtikuli TvalsazrisiT metad mniSvnelovania, Tu ra momentidan dgeba 
mesame pirisaTvis iZulebiTi aRsrulebis SemTxvevaSi movalis nivTze Tavi-
si uflebebis da kar gvis safrTxe. qonebaze uflebebis dakargva xdeba maSin, 
rodesac iZulebiTi aRs ru lebis Sedegad SemZeni SeiZens qonebaze sakuTrebis 
1030 Staudinger/Bittner, §268, Rn 2; Erman/Ebert, §268, Rn 1; Pruting/Jud, §268, S. 421-422; Münch.Komm, 
BGB/Kruger, §268, Rn 1.
1031 Larenz, Lerbuch des Schuldrechts, Band I, Algemainer Tail, 14 neubearb Auflage, 1987, S. 193.
1032 Brox/Walker, Allgemaines Schuldrecht, 32 Auflage, Verlag C.H.Beck, 2007, S. 108.
1033 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 26.
1034 Principles of European Contract Law, Parts I and II, Ed. By Lando/Beale, 2000, P. 342.
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uflebas. rogorc wesi, iZulebiTi aRsruleba xdeba auqcionis (an kanoniT 
dadgenili sxva wesiT) gziT. auq cionze qonebis SeZena ki warmoSobs 285 I 
muxliT gaTvalis winebul samarT lebriv Sedegs, kerZod, giravnobis sagnis 
realizaciiT SemZenze gadadis dautvirTavi sakuTreba. 

movalis qonebaze uflebis dakargvis safrTxe, Tuki kreditori mimarTavs 
iZulebiT aRsrulebas, mesame pirisaTvis yovelTvis arsebobs, rameTu mova-
les SeiZleba hqondes sxva pirebis mimarT Sesasrulebeli raime valdebule-
bebi.1035 movale kreditoris winaSe pasuxs agebs, rogorc wesi, mTeli Tavisi 
qonebiT, garda kanonmdeblobiT gaTva lis wi nebuli SemTxvevebisa. imis gamo, 
rom samoqalaqo da gansakuTrebiT savaWro brunvaSi esa Tu is subieqti per-
manentulad aris dakavSirebuli valdebulebebiT sxva su bieqtTan, TiTqos 
iseTi STabeWdileba iqmneba, rom movalis qonebaze mesame piris uf lebis war-
moSobis momentSive warmoiqmneba safrTxe, rom movale kreditors ar Seusru-
lebs valdebulebas da kreditoric mimarTavs iZulebiT aRsrulebas movalis 
im qonebaze, romelic datvirTulia mesame piris uflebebiT. ra Tqma unda, 
aseTi midgoma swori ar iqneba. Sesabamisad, movalis qonebaze mesame piris 
uflebebis dakargvis safrTxis warmoSobis momenti ganisazRvreba sxva safuZ-
vlebiT.1036 

SeiZleba Tu ara, rom safrTxis warmoSobis momentad CaiTvalos mova-
lis mier Sesrulebis vadis gadacileba? am kiTxvaze pasuxi uaryofiTad unda 
iqnes gacemuli, radgan safrTxis saSiSroebis xarisxi arcTu ise didia, rom 
ukve SesaZ le beli iyos mesame piris mier movalis qonebaze uflebebis dakarg-
vis Sesaxeb saubari. movalis mier valdebulebis Seusrulebloba daTqmul 
vadaSi jer kidev ar niSnavs imas, rom kreditori aucileblad mimarTavs 
iZulebiT aRsrulebas movalis im qone ba ze, romelzec uflebebi mesame pirs 
ekuTvnis. movalis qonebaze gadaxdevinebis miqceva da iZulebiTi aRsrulebis 
sakiTxebi mowesrigebulia saaRsrulebo warmoebiT. mova lis kuTvnil nivTze 
mesame piris uflebebis dakargvis safrTxis warmoSobis momentad unda CaiT-
valos ara saaRsrulebo warmoebis aRZvra, aramed aRmasruleblis mier mova-
lis kuTvnili im nivTebis aRwera da dayadaReba, romlis mimarTac mesame pirs 
garkveuli uflebebi gaaCnia. 

 rodesac mesa me piri movalis nacvlad daakmayofilebs kreditors, maSin 
moTxovnis ufleba gadadis am pirze.1037 am SemTxvevaSi Teoriuli Tvalsaz-
risiT, kreditoris ufle be bis gadasvla mesame pirze warmoadgens garkveul 
anomalias, radgan 427-e mux lis Tanaxmad, `valdebulebiTi urTierToba wyde-
ba kreditoris sasargeblod valde bu le bis SesrulebiT (Sesruleba)~. amde-
nad, 372-e muxliT gaTvaliswinebuli SemTxveva warmoadgens lex specialis da 
miznad isaxavs im mesame piris uf lebebis dacvas, romelmac movalis nacvlad 
Seasrula valdebuleba. mesame pirze moTxovnis uflebis gadasvla ar iwvevs 

1035 Weiler, Schuldrecht Allgemeiner Teil, 2012, §10, Rn. 10.
1036 Gray/Erancus Gray, Land Law, 5th edition, Oxford University, 2007, P. 127.
1037 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 29.
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kreditoris sasargeblod dadgenili uzrunvelyofis saSualebebis gauqme-
bas, rac warmoadgens mesame piris uflebebis dacvis erT-erT realur garan-
tias.1038 analogiuradaa gadawyvetili es sakiTxi germanul samarTalSic.1039 

b.e. mesame piris mier movalis nacvlad valdebulebis Sesrulebis Sedegad 
warmoSobili samarTlebrivi urTierTobis Taviseburebani

im mesame piris aRsaniSnavad, romelmac movalis nacvlad Seasrula valde-
buleba, iuridiul literaturaSi gamoiyeneba sxvadasxva termini, rogoricaa 
damxmare, uSua lo Semsrulebeli da sxva.1040 

mesame piris mier val de bu le bis Sesrulebis Sedegad samarTlebrivi urT-
ierToba warmoiSoba sam pirs: kredi tors, movalesa da mesame pirs Soris. 
kreditori da movale erTmaneTTan imyofebian im val debulebiT urTierTo-
bebSi, romlebic mowesrigebulia Sesabamisi samarTlebrivi nor mebiT. magali-
Tad, gamyidvelisa da myidvelis urTier To bebi wesrigdeba kanonmdeblobiT 
gaTvaliswinebuli nasyidobis normebiTa da nasyidobis xelSekrulebiT. 
mesame piris mier mova lis valdebulebis jerovani Sesruleba unda Seesabam-
ebodes im moTxovnebs, romelic mocemuli amave saxis valdebulebebisaTvis 
aris kanoniT dadgenili. amitomac, Tuki kanoniT an valdebulebis pirobebiT 
dadgenilia movalis samarTlebrivi statusisadmi garkveuli moTxovnebi, Se-
sabamisad, mesame piric unda akma yo filebdes aseT moTxovnebs. magaliTad, 
Tuki menardem ama Tu im samuSaos Sesas ruleblad unda miiRos specialuri 
licenzia (nebarTva), mesame pirsac (qve me nardes), romelsac daekisreba men-
ardis nacvlad aseTi samuSaos Sesrulebis valdebu leba, unda gaaCndes Sesa-
bamisi licenzia (nebarTva). 

praqtikuli mniSvneloba eniWeba sakiTxis gadawyvetas, unda iyos Tu ara 
mesame piri, romelic movalis nacvlad asrulebs valdebulebas, qmed unariani. 
radgan valdebulebis Sesruleba aris iuridiuli moqmedeba, amitomac gamoy-
enebul unda iqnes kanonis is normebi, romlebic mxareTa qmedunarianobas 
awesrigeben. 

xSirad valdebulebiT samarTal ur Tier TobebSi movales ekisreba ara 
erTi, aramed ramdenime valdebulebis Ses ruleba. magaliTad, 477 I muxlis 
Tanaxmad, nasyidobis xelSek ru lebiT gamyidveli movalea gadasces myidvels 
sakuTrebis ufleba qonebaze, masTan da kav Sirebuli sabuTebi da miawodos 
saqoneli. amgvarad, movalis mier valdebulebis Ses ruleba bevr SemTxvevaSi, 
iuridiuli TvalsazrisiT, Seadgens ara erT, aramed ram denime moqmedebis 
Sesrulebas. praqtikaSi gvxvdeba iseTi SemTxvevebic, rodesac Ses rul da 
erTi moqmedeba (magaliTad, gadaeca myidvels nivTi), magram ar Sesrulda 
meore moqmedeba (ar gadaeca myidvels sabuTebi _ teqnikuri pasporti da 
a.S.). SeiZleba aseve, rom erTi movaleoba Seasrula movalem, xolo meore 

1038 WeWelaSvili, saxelSekrulebo samarTali, 2008, gv. 143.
1039 Brox/Walker, Allgemaines Schuldrecht, 32 Auflage, Verlag C.H.Beck, 2007, S.108.
1040 vaSakiZe, samoqalaqo kodeqsis garTulebul valdebulebaTa sistema, 2010, gv. 211.
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ki _ mesame pirma. maSasadame, am SemTx vevebSic SeiZleba gamoyenebul iqnes 
mesame piris mier valdebulebis Sesrulebis momwesrigebeli normebi. 378-e 
muxlis Tanaxmad, `movales ufleba aqvs valdebuleba Seasrulos nawil-nawil 
(valdebulebis nawilobrivi Sesruleba), Tuki kreditori amaze Tanaxmaa~. im 
SemTxvevaSi, Tuki movales ufleba aqvs valdebuleba Seasrulos nawil-nawil, 
aseTive ufleba unda mieces mesame pirsac, rodesac igi movalis nacvlad as-
rulebs valde bu lebas.1041 

valdebulebiT samarTalSi valdebulebaTa klasifikaciis erT-erT safuZ-
vels war moad gens maTi dayofa Sesrulebeli moqmedebis xasiaTis mixedviT,1042 
rogoricaa: qonebis gadacema, momsaxurebis gaweva, samuSaos Sesruleba, zia-
nis anazRaureba. aRsaniSnavia, rom umravles SemTxvevebSi, kreditorisaTvis 
mniSvneloba ara aqvs movale piradad Tu mesame piris meSveobiT Seasrulebs 
iseT valdebulebas, rogoricaa qonebis gadacema, rameTu am SemTxvevebSi 
kreditori swored rom dainteresebulia ara Semsruleblis pirovnebiT, ar-
amed gadasacemi qonebiT.1043 rac Seexeba samuSaos Sesrulebis valdebu le bebs, 
aq zogjer kreditori SeiZleba dainteresebuli iyos imiT, rom valdebuleba 
pi ra dad Seasrulos movalem. momsaxurebis gawevis valdebulebis SemTxvevaSi, 
kre ditori, umTavresad, dainteresebulia movalis mier valdebulebis pira-
dad SesrulebiT. valdebulebis urTierTobis warmoSobas safuZvlad xSirad 
xom swored movalis pira di Tvisebebi udevs.1044 gasaTvaliswinebelia evropis 
saxelSekrulebo samarTlis prin ci pebis midgoma. kerZod, valdebulebis pira-
di xasiaTi niSnavs mxolod kredi torisaTvis miniWebul SesaZleblobas, uari 
Tqvas mesame pirisgan valdebulebis Sesrulebis miRe baze (7:106-e muxli).1045 

mesame piris mier valdebulebis Sesrulebis Sedegad warmoSobili samar-
TalurTierTobis TiToeul monawiles gaaCnia Sesabamisi uflebebi da mova-
leobebi.1046 zogadi wesis mixedviT, kreditors valdebuleba unda Seusrulos 
piradad kon k retulma movalem. Teoriuli TvalsazrisiT, mesame piris mier 
movalis nacvlad val de bulebis Sesruleba unda CaiTvalos arajerovan Ses-
rulebad, rameTu valdebuleba sruldeba ara im piris mier, vis mimarTac 
kreditors gaaCnia kanoniT miniWebuli moT xovnis ufleba. amitomac kredi-
tors SeuZlia uari Tqvas aseTi Sesrulebis miRebaze. Tumca ki mraval Sem-
TxvevaSi ekonomikuri TvalsazrisiT kreditorisaTvis sulerTia, Tu vin Sea-
srulebs movalis valdebulebas (gadascems nivTs, gadaixdis vals da a.S.). 
misi uari Sesrulebis miRebaze mxolod im safuZvliT, rom valdebulebis 
Sesrulebas axdens ara movale, aramed mesame piri, ewinaaRmdegeba samoqa-
laqo samarTalSi damkvid rebul keTilsindisierebisa da gulisxmierebis 

1041 zoiZe/Wanturia (red), saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, 2011, 
gv. 320.
1042 Weiler, Schuldrecht Allgemeiner Teil, 2012, §10, Rn. 3.
1043 Weiler, Schuldrecht Allgemeiner Teil, 2012, §10, Rn. 3.
1044 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 31.
1045 Principles of European Contract Law,Parts I and II, Ed. by Lando/Beale, 2000, P. 338.
1046 Duncan/Dixon, The Law of real property mortgages, Sydney, Fed press, 2007, P.194.
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principebs. kreditoris aseTi qmedeba me tis metad formaluri da arasamar-
Tliani iqneboda. amitomac valdebulebiTi samarT lis normebi avaldebulebs 
kreditors, kanoniT gaTvaliswinebul SemTxvevebSi (magaliTad, davalebis 
xelSekruleba), miiRos movalis nacvlad mesame pirisgan SeTavazebuli val-
debulebis Sesruleba. amasTan, kre di toris es movaleoba valdebulebiTi 
urTierTobebis SefardebiTi xasiaTidan gamom di nare, warmoadgens kredito-
ris valdebulebas movalis da ara mesame piris winaSe. valdebulebiT samar-
TalSi kreditoris mier, movalis nacvlad, mesame piris mier jerovnad Ses-
rulebulis miReba dadgenilia kreditoris interesebis gaTvalis winebiT.1047 

 kreditoris interesebi daculia iseT SemTxvevebSi, ro de sac kanoni-
dan, xelSekrulebidan an valdebulebis bunebidan naTlad da calsaxad ga-
mom dinareobs, rom valdebuleba unda Seasrulos piradad movalem. aseT 
SemTxve veb Si kreditoris interesebis dasacavad, kanonmdebeli mas aniWebs 
uflebas, uari Tqvas movalis nacvlad nebismieri sxva pirisagan SeTavaze-
buli Sesrulebis miRebaze. 

 Ggamomdinare iqidan, rom mesame piris mxridan valdebulebis Sesrulebis 
SezRudva dadgenilia kreditoris interesebis dasacavad, amitomac im SemTx-
vevebSic, rodesac valdebulebis Sesruleba unda moxdes uSualod movalis 
mier da ara mesame piris mier, nebis Tavisuflebis principidan gamomdinare,1048 
kreditorma TviTon unda gadaw yvi tos, miiRos Tu ara mesame piris mier Se-
Tavazebuli Sesruleba. kreditoris interesi TiToeul konkretul SemTx-
vevaSi individualuria. zogjer, valdebulebis pi radi xasiaTis miuxedavad, 
kreditorma SeiZleba mizanSewonilad mainc CaTvalos mesame piris mier Se-
Tavazebuli Sesrulebis miReba. Sesabamisad, mesame piris mier piradi xasiaTis 
valdebulebis Sesruleba movalis nacv lad avtomaturad ar unda CaiTvalos 
arajerovan Sesrulebad. kreditors unda hqondes ufleba, Tavad gadawyvi-
tos, moiwonos Tu ara aseTi Sesruleba. Tuki movalis nacvlad mesame piris 
mier piradi xasiaTis valdebulebis Sesrulebaze kredi tori Tavidanve gas-
cems Tanxmobas (nebarTvas), maSin aseTi valdebuleba dakargavs pirad xas-
iaTs. e.i. kreditors Tavisi nebis gamovleniT SeuZlia Tanxmoba misces mesame 
pirs movalis nacvlad piradi xasiaTis valdebulebis Sesrulebaze winaswari 
nebarT vis an Semdgomi mowonebis gziT.1049 imis gamo, rom kanoni aseTi SemTx-
vevebisaTvis ar iTvaliswinebs kreditoris nebis gamovlenisaTvis raime for-
mas, dasaSvebia nebis gamovlena nebismieri formiT _ zepirad, werilobiT, 
konklidenturi moqmedebiT _ Sesrulebis miRebiT da sxv. 

Tuki mesame piri valdebulebas asrulebs movalis Tanxmobis gareSe, anda 
movalis nebis sawinaaRmdegod, es warmoadgens risks TviTon mesame pirisaT-
vis. Tuki movalis Tanxmobis gareSe mesame piris mier kreditorisaTvis ganx-

1047 Faust, Burgerliches Gezetzbuch Allgemeiner Teil, 3 Auflage, 2013, S. 145.
1048 zoiZe, evropuli samarTlis recefcia saqarTveloSi, 2005, gv. 268.
1049 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 90.



444

zurab ZlieriSvili

orcielebuli Sesruleba arajerovania da zians ayenebs kreditors1050 (mag-
aliTad, mesame pirma movalis nacvlad kreditors miawoda nakliani nivTi), 
movales ar SeiZleba daekisros kreditoris winaSe pasuxis mgeb lo ba, radgan 
kreditoris winaSe pasuxismgebelia mesame piri, romelmac movalis Tanx-
mobis gareSe arajerovad Seasrula misi valdebuleba. im SemTxvevaSi, Tuki 
valdebu lebis darRvevaSi nawilobriv brali movalesac miuZRvis, maSin ro-
gorc movales, aseve mesame pirsac daekisrebaT pasuxismgebloba kreditoris 
winaSe. 

Tuki mesame piri movalis Tanxmobis gareSe da misi nebis sawinaaRmdegod 
Seasru lebs valdebulebas, movales ufleba aqvs moiTxovos mesame pirisa-
gan miyenebuli zianis anazRaureba1051 (rogorc qonebrivi, ise araqonebrivi 
ziani).1052 aseT SemTxvevebSi zianis miyenebis faqtis mtkicebis tvirTi movales 
ekisreba. 

 movalis nacvlad mesame piris mier kreditorisaTvis valdebulebis je-
rovani Sesruleba, aTavisuflebs movales kreditoris winaSe valdebulebisa-
gan. mesame piris mimarT movalis valdebulebebi ganisazRvreba massa da mesame 
pirs Soris warmoSobili samarTlebrivi urTierTobiT.

im SemTxvevaSi, rodesac movalesa da mesame pirs Soris ar aris raime 
samarTlebrivi urTierToba anda igi baTilad iqna cnobili, Tuki mesame pir-
ma ukve ganaxorciela movalis nacvlad kreditoris mimarT Sesruleba, mas 
aRar aqvs kreditorisgan Sesrulebis ukan gamoTxovis ufleba 976 II g muxlis 
Tanaxmad. mesa me pirs SeuZlia mxolod waradginos movalis mimarT moTxovna 
usafuZvlo gamdidrebidan gamomdinare.1053 

Tu mesame piri valdebulebis Sesrulebisas SecdomiT fiqrobda, rom as-
rulebda Tavis valdebulebas, Tumca ki Se as rula sxva piris valdebuleba, 
aseT SemTxvevaSi valdebuleba ar wydeba da mas SeuZ lia movales wauyenos 
usafuZvlo gamdidrebidan gamomdinare moTxovna.1054 

b.v. mesame piris mier movalis nacvlad valdebulebis Sesrulebis insti-
tutis gamijvna samoqalaqo samarTlis sxva insti tu tebisagan

didi praqtikuli mniSvneloba eniWeba movalis nacvlad mesame piris mier 
valdebulebis Sesrulebis institutis gamijvnas samoqalaqo samarTlis sxva 
insti tu tebisagan. mesame piris mier movalis nacvlad valdebulebis Ses-
ruleba gans xvav deba valis gadakisrebisagan (203). valis gadakisreba war-

1050 maCalaZe, zianis anazRaureba valdebulebis darRvevisas (saqarTvelosa da germaniis 
kanon mdeb lobaTa SedarebiTi analizi), Jurnali `qarTuli samarTlis mimoxilva~ (spe-
cialuri ga moS veba), 2004, gv. 72.
1051 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2007 wlis 10 oqtombris #as-342-694-07 gadawyvetileba.
1052 Paland/Grüneberg, §249, Kommentar zum Bürgerlichen Gesetzbuch und Nebengesetzen, 69 Auflage, Ver-
lag C.H. Beck, 2010, Rn 17 .
1053 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 39.
1054 Brox/Walker, Allgemeines Schuldrecht, 32 Auflage, Verlag C.H. Beck, 2007, S. 107.
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moadgens sanivTo-samarTlebriv garigebas, romelic absoluturad cvlis 
samarTlebrivi urTierTobis Tavdapirvel subieqtebs.1055 garda amisa, valis 
gadakisrebisTanave wydeba moTxovnis uzrunvelsayofad gaTvaliswinebuli 
Tavdeboba da giravnoba, Tuki Tavdebi an damgiravebeli Tanxmobas ar ga-
nacxadeben am urTierTobis gagrZelebaze. mesame piris mier movalis nacvlad 
valde bu lebis Sesrulebisas, uzrunvelyofis saSualebebi Zalas ar kargaven 
da isini warmoadgenen mesame piris moTxovnis uflebis dacvis realur garan-
tiebs. 

valdebulebis Tavdapirveli mxareebi SeiZleba Seicvalon sxva pirebiT. 
valdebu le ba Si SeiZleba Seicvalos rogorc kreditori, aseve movalec. 
kreditoris Secvlas ewo deba moTxovnis daTmoba, anu cesia, xolo valde-
buli piris Secvlas ki ewodeba valis gadakisreba. sxvadasxva samarTlebriv 
sistemas axasiaTebs mTeli rigi Taviseburebebi, romlebic dakavSirebulia 
valdebulebaSi pirTa SecvlasTan.1056 

valdebulebaSi kreditoris Secvlis SesaZlebloba cnobili iyo jer 
kidev romis samarTlisaTvis. valdebulebaSi kreditoris Secvlis klasi-
kur saSualebas warmoad gen da moTxovnis daTmoba (cesia). moTxovnis daTmoba 
Cveulebriv xdeboda moTxovnis mflo belsa (Zvel kreditorsa) da mesame pirs 
(axal kreditors) Soris dadebuli xel SekrulebiT. am xelSekrulebiT kredi-
tori moTxovnis uflebas gadascemda mesame pirs. Tavdapirveli kreditoris 
adgils ikavebda mesame piri. pirs, romelic Tavis moTxovnis uflebas gadas-
cemda, ewodeboda cendenti, xolo im pirs, romelic Rebulobda moT xov nis 
uflebas (axali kreditori), ewodeboda _ cesioneri.1057 moTxovnis daTmobis 
namdvilobisaTvis aucilebelia ramdenime winapirobis arseboba, kerZod: a) 
moTxovnis gansazRvruloba; b) moTxovnis mikuTvneba kreditorisaTvis; g) 
moTxovnis gadacemis SesaZlebloba.1058 

evropis saxelSekrulebo samarTlis principebis 12-101(1)-li muxlis da-
nawesidan ga mom dinare, valdebulebaSi movalis Secvla mesame piriT (valis 
gadakisreba), daiSveba mxolod kreditorsa da movales Soris SeTanxmebiT, 
amasTan, es iwvevs Tavdapirveli movalis valdebulebis Sewyvetas. Ggarda ami-
sa, principebi ar zRudaven kreditors imis Se saZleblobaSi, rom Tavidanve 
ganucxados movales Tanxmoba momavalSi valis gada kisrebasTan dasaSvebobis 
Sesaxeb. 1059

1055 Paland, Kommentar zum Bürgerlichen Gesetzbuch und Nebengesetzen, 67 neubearbeitete Auflage, Verlag 
C.H. Beck, 2008, S. 595.
1056 Flessner, Assignement in European Private international Law, Cambridge, Cambridge university press, 
2008, P. 42.
1057 Jolowicz/Nicholas, Historical introduction the study of Roman Law, Third Edition, Cambridge, Cambridge 
university press, 2006, P. 151.
1058 Paland, Kommentar zum Bürgerlichen Gezetzbuch und Nebengesetzen, 67 neubearbeitete Auflage, Verlag 
C.H. Beck, 2008, S. 587.
1059 Definition of reasonableness in Principles of European Contract Law, Overview comments, Ed. by Kritzer. 
//http://www.cisg.Law.pace.edu/cisg/text/reason/html
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saqarTveloSi moTxovnis daTmobisa da valis gadakisrebis samarTlebrivi 
institutebi detaluradaa mowesrigebuli 198-206-e muxlebiT. aRsaniSnavia, 
rom saqarTvelos kanonmdebloba ZiriTadad imeorebs germaniis samoqalaqo 
sjuldebiT gaTvaliswinebul samarTlebriv debulebebs moTxovnis daTmo ba-
sa da valis gadakisrebasTan dakavSirebiT.1060 

mesame piris mier movalis nacvlad valdebulebis Sesruleba gansxvavdeba 
aseve mesame piris sasargeblod dadebuli xel Sekrulebisagan. 349-e muxlis 
Tanaxmad, mesame piris sasargeblod dadebuli xelSekrulebis Sesruleba 
SeiZleba moiTxovos rogorc kreditorma, aseve mesame pirma, Tu kanoniT an 
xelSekrulebiT sxva ram ar aris gaTvaliswinebuli anda TviT valdebulebis 
arsidan sxva ram ar gamomdinareobs (analogiuri debulebebia mocemuli ev-
ropis saxelSekrulebo samarTlis principebis 6-110(1)-e muxlSi,1061). am or 
samarTlebriv instituts Soris ZiriTadi gansxvaveba imaSi mdgo mareobs, rom 
mesame piris sasargeblod dadebuli xelSekrulebiT, uflebamosil pirs Seu-
Zlia Tavis sasargeblod movalisagan moiTxovos Sesruleba an uari gana cxados 
mis sasargeblod dadebuli xelSekrulebidan gamomdinare moTxovnaze. maSin, 
rodesac, Tuki movale mesame pirs daakisrebs kreditorisaTvis valdebulebis 
Sesrulebas, kreditors ara aqvs ufleba (gamonaklisis garda) moiTxovos Ses-
ruleba uSua lod movalisagan, anda uari Tqvas Sesrulebis miRebaze.1062 

movalis nacvlad mesame piris mier valdebulebis Sesruleba gansxvavdeba 
Sesru le bis gadamisamarTebis institutisagan. mesame pirisaTvis Sesruleba 
(Sesrulebis gada mi sa marTeba) da valdebulebis Sesruleba mesame piris mier 
pasuxobs sruliad sxvadasxva kiTxvaze: pirvel SemTxvevaSi _ visTvis xdeba 
Sesruleba; meore SemTxvevaSi _ vin asru lebs valdebulebas. 

Sesrulebis gadamisamarTeba zogadad gamoixateba imaSi, rom kreditori 
uTanxmdeba movales, raTa am ukanasknelma Sesruleba ganaxorcielos mesame 
piris mimarT (maga li Tad, 680 IV muxlis Tanaxmad, mimRebs ufleba aqvs gan-
kargvis ufle ba mosilebis ganxorcielebisas gasces miTiTeba tvirTis miwo-
debis Sesaxeb mesame piri saT vis). Sesabamisi samarTlebrivi urTierToba aq 
yalibdeba kreditorsa da movales Soris. amasTan, Sesrulebis mimRebi, ro-
gorc wesi, warmoadgens im kreditoris kredi tors, romelic axorcielebs 
Sesrulebis gadamisamarTebas.1063

g. valdebulebis Sesruleba mesame piris mimarT
praqtikuli mniSvnelobis sakiTxia ara mxolod is, Tu vin asrulebs val-

debulebas, aramed isic, Tu vis mimarT xdeba Sesruleba. 373 I muxlis Tanax-
mad, `movale valdebulia Seusrulos valdebuleba kreditors an im pirs, 
romelic kanoniT an sasamarTlos gadawyvetilebiT uflebamosilia miiRos 

1060 WeWelaSvili, moTxovnis daTmoba da valis gadakisreba, 2004, gv., 17.
1061 Treitel, The Law of Contract, Thomson, 11th ed., 2003.
1062 Dirk Looschelders, Schuldrecht Allgemeiner teil, §19, 2013, Rn 39.
1063 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 40.
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Sesruleba~. Sesrulebis mimRebad, upirveles yovlisa, iTvleba kreditori. 
zogjer Sesruleba SeiZleba ganxorcieldes kreditoris nacvlad, sxva piris 
mimarT. jer kidev romis samarTalSi cnobili iyo kreditoris nacvlad mesa-
me piri saT vis valdebulebis Sesrulebis SesaZlebloba. aseTi uflebamosili 
mesame piri SeiZ leba yofiliyo kreditoris mier davalebis xelSekrulebiT 
(procurator) anda specia lu ri stipulaciis saSualebiT daniSnuli piri (adiectus 
solutionis causa). samarTlebrivi ur Tier Tobebi kreditorsa da Sesrulebis mim-
Reb (accipiens) mesame pirs Soris wesrig de boda davalebis xelSekrulebidan 
gamomdinare sarCeliT (action mandati).1064 

SesaZlebelia, garigebam, kanonma anda sasamarTlos gadawyvetilebam miani-
Wos mesame pirs kreditoris nacvlad Sesrulebis miRebis ufle ba. es SeiZleba 
iyos kreditoris meurve, mzrunveli, mSobeli, anu zogadad kanonismieri an 
saxelSekrulebo warmomadgeneli. Sesrulebis miRebaze uflebamosili piri 
sasamarT los gadawyvetilebiTac SeiZleba ganisazRvros, magaliTad, 21-e 
muxlis Tanaxmad, Tu sasamarTlom piri cno ugzo-ukvlod dakargulad, sa-
samarTlo gadawyvetilebis kanonier ZalaSi Sesvlis Semdeg, kanoniT memkvi-
dreebi moipoveben uflebamosilebas, uk va lod dakargulis qoneba marTon 
mindobili sakuTrebis saxiT, maT Soris miiRon mis gan sargebeli. sasamarTlo 
gadawyvetilebis safuZvelze kanoniT memkvidreebi ufleba mosilni xdebian 
miiRon movalis mier SemoTavazebuli Sesruleba.1065 

kreditoris mier valdebulebis Sesrulebis miRebis specialur SemTx-
vevad SeiZleba iqnes ganxiluli, Sesrulebis miRebis dayovneba. aseT SemTx-
vevaSi movalis mier Sesrulebis sagnis sasamarTloSi an notariusTan deponi-
reba CaiTvleba valdebulebis Sesrulebad.1066 

Sesrulebis gadamisamarTebis sakiTxis ganxilvisas, mxedvelobaSia mis-
aRebi, rom val debulebis Sesrulebam ara kreditoris, aramed mesame piris 
mimarT, SeiZleba movalisTvis damatebiTi xarjebi warmoSvas. magaliTad, 
roca xdeba Ses ru lebis adgilis Secvla. mesame piris mimarT valdebulebis 
Sesrulebisas, am ukanasknels ar war  moeSoba aranairi moTxovnebi movalis 
mimarT, rac arsebiTad ganasxvavebs am ins tituts mesame piris sasargeblod 
dadebuli im xelSekrulebisagan, romliTac mesame pirs gaaCnia Ses ru lebis 
damoukideblad moTxovnis SesaZlebloba.1067 

373 II muxlis Tanaxmad, Tu valdebulebis Sesruleba miiRo im pirma, ro-
melic ar iyo uflebamosili, valdebuleba CaiTvleba Sesrulebulad maSin, 
roca kreditorma misca amis Tanxmoba an am Sesrulebisagan miiRo sarge-
beli. ma Sa sadame, kanonmdebloba iTvaliswinebs iseT SemTxvevis arse bo bis 
SesaZleblobasac, rodesac Sesrulebas Rebulobs arauflebamosili piri, 

1064 Zimmermann, The Law of Obligations. Roman Foundations of the Civilian Tradition, OXFORD University 
Press, 1996, P. 753.
1065 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 194.
1066 Weiler, Schuldrecht Allgemeiner Teil, §10, 2012, Rn 8.
1067 ZlieriSvili, valdebulebis Sesruleba mesame piris mier, 2005, gv. 15.
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Tumca amisaTvis aucilebelia kreditoris Tanxmoba. Tanxmoba SeiZleba iyos 
winaswari (nebarTva) an Semdgomi (mowoneba). TanxmobiT swordeba araufle-
bamosilebis nakli. arauflebamosilebis xar vezs kraditoris mier sargeblis 
miRebac asworebs.

kreditoris nacvlad Sesrulebis mimRebi mesame piris uflebamosileba 
SeiZleba sxva dasxvagvarad dadgindes, magaliTad, rogoricaa werilobiTi 
sabuTi, romliTac dgin deba mesame piris vinaoba; mindobiloba; sadamfuZne-
blo dokumentebi (iuridiuli pirebis mimarT) an gamomdinareobdes saqmis 
garemoebebidan. iuridiul literaturaSi am sakiTxTan mimarTebiT yuradReba 
maxvildeba im SemTxvevaze, roca fuladi valdebu le bis Sesrulebisas gace-
mul unda iqnes Sesrulebis damadasturebeli dokumenti. ma ga liTad, 430-e 
muxlis Tanaxmad, kreditoris an saamisod uflebamosili piris mier Sedge-
nili dokumenti Sesrulebis Taobaze unda Seicavdes monacemebs valis mocu-
lobisa da saxeobis Sesaxeb, movalis an im piris gvarsa da saxels, romelic 
ixdis vals, Sesrulebis drosa da adgils. 

sasamarTlo praqtikaSi moqmedebs principi, rom valdebuleba iTvleba 
ufleba mo si li piris mimarT Sesrulebulad manam, sanam kreditori ar daamt-
kicebs sawinaaRmdegos, anu arauflebamosili piris mimarT Sesrulebis mt-
kicebis tvirTi (onus probandi) akisria kreditors.1068 

metad mniSvnelovan samarTlebriv Sedegebs warmoSobs valdebulebis Ses-
ruleba arauflebamosili piris mimarT. Tu es ar xdeba kreditoris Tanxmo-
biT (winaswari ne barTviT an SemdgomSi mowonebiT), movalis mier valdebuleba 
Ses ru lebulad ar CaiTvleba. mas, valdebulebis darRvevis gamo, daekisreba 
kanoniT gaTvalis wi nebuli pasuxismgebloba. Tavis mxriv, movales ufleba aqvs 
arauflebamosili piris mimarT Gganxorcielebuli Sesrulebisas, moiTxovos 
misgan Sesrulebis ukan dabru neba ara regresuli moTxovnis, aramed usafuZ-
vlo gamdidrebis (976) safuZvelze.

8. valdebulebis Sesrulebis sagani

a. zogadi debulebani
valdebulebis Sesrulebis sagania is nivTebi, samuSao, momsaxureba da 

sxva, romlebic valdebulebis ZaliT movalem unda gadasces, Seusrulos an 
gauwios kreditors.1069 magaliTad, nardobis xelSekrulebis sagans warmoad-
gens menardis mier Sesrulebuli samuSaos Sedegi,1070 nasyidobis xelSek ru-
lebis sagans _ avtomanqana, romelic gamyidvelma unda gadasces myid vels.

valdebulebis Sesrulebis sagani SeiZleba Sedgebodes erTi an ramdeni-

1068 liluaSvili, samoqalaqo saproceso samarTali II gamocema, 2005, gv. 226.
1069 axvlediani, valdebulebiTi samarTali, 2001, gv. 44.
1070 ZlieriSvili, nardobis xelSekrulebis samarTlebrivi buneba, 2011, gv. 45.
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me obieqtisagan (moqmedebisagan). magaliTad, sabanko momsaxurebis xelSek ru-
leba SeiZleba iTvaliswinebdes angariSsworebas, dakreditebasa da saa nab ro 
mom saxurebas.1071

maSasadame, valdebuleba SeiZleba iTvaliswinebdes movalis mier erTi 
an ramdenime moqmedebis Sesrulebas.1072 amasTan, SeiZleba arsebobdes iseTi 
val de bu lebebic, romelSic mxares ufleba aqvs ramdenime valdebulebidan 
Seasru los erT-erTi _ amoirCios romel valdebulebas Seasrulebs, an cal-
keul SemTxvevaSi Secvalos valdebulebis sagani sxva sagniT. imisda mixed-
viT, Tu ramdeni sagani aqvs valdebulebas, erTmaneTisagan ganasxva ve ben al-
ter natiul da fakultatur valdebulebebs.

 

a.a. alternatiuli valdebulebebi
Tu xelSekrulebis mxareebi SeTanxmdnen ramdenime valdebulebis Sesru-

le baze, ise, rom maTgan unda Sesruldes erT-erTi, saxezea e.w. alter na ti-
u li valdebuleba. umeteswilad, valdebulebiT urTierTobebSi Sesrulebis 
sagani individualizebulia da mxareebi moklebulni arian arCevanis Ta vi-
suf le bas.1073 amisagan gansxvavebiT, alter na ti u l valdebulebebSi (obliga tio 
alter nati va) erTi Sesrulebis gverdiT arsebobs misi alter na ti u li Ses ru le-
ba, romelTa ga nac realurad SeiZleba ganxorcieldes erT-erTi. ramdenic 
ar un da iyos valdebulebis sagani, Sesrulebis sagans warmoad gens mxolod 
erT-erTi maTgani.1074 

valdebulebis Sesrulebis sagnis alternatiuloba SeiZleba gaTvalis-
wine buli iyos kanoniT an xelSekrulebiT. alternatiulobis arsi imaSi mdgo-
mareobs, rom valdebuleba iTvaliswinebs kreditorisaTvis ama Tu im materi-
a luri saxis sikeTis gadacemas. alternativis saxiT SeiZleba iyos samoqalaqo 
samarTlis nebismieri obieqti (me-7 muxlis Tanaxmad, ker ZosamarT leb rivi 
urTierTobis obieqti SeiZleba iyos qonebrivi an araqonebrivi Rirebu le bis 
materialuri an aramaterialuri sikeTe, rome lic kanoniT dadgenili wesiT 
brunvidan ar aris amoRebuli). alter natiu lo ba SeiZleba gamoixatos or an 
met nivTs, ori an meti saxis samuSaos, ori an meti saxis momsaxurebas Soris 
arCevanSi. aucilebeli ar aris, rom alternatiulobas adgili hqondes mx-
olod Sesrulebis sagnebis erTgva rov nobis SemTxvevaSi. magaliTad, valde-
bu leba mainc CaiTvleba alterna tiu lad, Tuki movale kisrulobs valdebu-
lebas, gadasces kreditors gansazRvruli nivTi an gauwios SeTanxmebuli 
momsaxureba.1075

374-e muxlis Tanaxmad, Tu ramdenime valdebulebidan unda Sesrul des 
1071 WeWelaSvili, saxelSekrulebo samarTali, 2008, gv. 139.
1072 Worlen/Metzler-Müller, Suldrecht AT, 11 Auflage, 2013, 68.
1073 zoiZe, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 374-e muxli, gv. 311.
1074 Staudinger/ Bittner, §262, Rn.2.; Pruting/Jud, §262, 410-412.; Kruger, Münch.Komm.BGB, §262, Rn.1.
1075 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 66.
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erT-erTi (alternatiuli valdebulebani), arCevis ufleba aqvs movales, 
Tuki xelekrulebidan, kanonidan an valdebulebis arsidan sxva ram ar gamom-
di nareobs. 

movalisTvis arCevanis uflebis miniWeba emyareba im mosazrebas, rom Ses-
rulebis sa gans gansazRvravs kreditori. maszea damokidebuli, Tu ramdenad 
zustad iqneba sagani Camoyalibebuli. maSin, roca sagnis gansazRvra ar aris 
movalis val debuleba, iq saeWvo garemoebani mis sasar geb lod unda ganimar-
tos.1076

im zogadi principidan, rom alternatiul valdebulebebSi arCevanis uf-
le ba ekuTvnis movales, arsebobs gamonaklisebic. magaliTad, 408 II muxlis 
Tanaxmad, Tu sxeulis dazianebiT an janmrTe lo bi saTvis vnebis miyenebis 
Sedegad dazaralebuls waerTva Sromis unari an Seumcirda igi, anda izrdeba 
misi moTxovnilebani, dazaralebuls unda aunazRaurdes zi ani yovelTviuri 
sarCos gadaxdiT, xolo aRniSnuli nor mis meoTxe nawi lis Tanaxmad ki, sarCos 
nacvlad dazaralebuls SeuZlia moiTxovos kompen sa ciis miReba, Tu arsebobs 
saamiso mniSvnelovani safuZveli.1077

xazgasmiT unda aRiniSnos, rom alternatiuli valdebulebebi gansxvav-
de ba moTxovnaTa alternatiuli konkurenciisagan. moTxovnaTa alternati-
uli konkurencia saxezea, rodesac erTsa da imave faqtobriv garemoebebze 
dayrdnobiT warmoiSoba damoukidebeli moT xov nebi. es moTxovnebi SeiZleba 
emyarebodes erTi da imave an sxva da sxva moTxovnis damfuZnebel normas.1078 
aseT SemTxvevaSi uflebamosil pirs ramdenime, Sinaarsobrivad gansxva ve bu-
li moTxovna aqvs, romelTa Sorisac mas misTvis upiratesis arCeva SeuZ lia. 
magaliTad, Tu menarde daamzadebs nivTobrivad naklian nakeTobas, SemkveTs 
SeuZlia moiTxovos damatebiTi Sesruleba an TviTon aRmofxvras nakli da 
moiTxovos gaweuli xarjebis anazRaureba an Seamciros sazRauri im TanxiT, 
ra TanxiTac nakli amcirebs nakeTobis Rirebulebas.1079 ufleba mo sili piris 
mier arCevis ganxorcielebiT moTxovnaTa Tanaarseboba wydeba.1080

 moTxovnaTa alternatiuli konkurencia gvxvdeba nasyidobis xelSek-
rulebaSic, gamyidvelis mier nakliani Sesrulebis Sedegad war moSobil fa-
sis Semcirebasa (492) da xelSekrulebidan gasvlasTan (491) mimarTebiT.1081 
moTxovnaTa alternatiuli konku ren ciis SemTxvevaSi, mxaris mier erT-erTi 
moTxovnis SerCevisa da misi ganxor cie lebis Semdeg qarwyldeba is moTxovne-

1076 Гордон, Юридическая природа альтернативных обязательств, ,,Журнал Министерства Юстиции”, 
№9, 1900, 91.
1077 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2010 wlis 9 noembris #as-494-463-2010 ganCineba.
1078 CaCava, moTxovnebisa da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, dis., 
Tsu, 2010, gv. 32.
1079 ZlieriSvili, nardobis xelSekrulebis samarTlebrivi buneba, 2011, gv. 129.
1080 Palandt/Heinrichs, §262, Rn 6.
1081 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi buneba, 
2010, gv. 55.
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bi, romlebic ufleba mosilma pirma ar airCia. magaliTad, Tu nasyidobis 
xelSekrulebidan gamomdinare, gamyid vel ma ar gadasca myidvels nivTi da 
myidvelma kanoniT dadgenili wina pi ro be bis arsebobisas moiTxova xelSek-
rulebidan gasvla, Sesabamisad, myidve li veRar moiTxovs valdebulebis na-
turiT Sesrulebas, radgan es moTxovna aRar arse bobs imis gaTvaliswinebiT, 
rom myidvelma xelSek ru lebidan gasvlis uf le bis ganxorcielebiT uari ga-
nacxada Sesrulebis moTxovnaze. 

ma Sasadame, valdebulebis darRvevis SemTxvevaSi warmoSobil e.w. `me o rad 
moTxovnebs~ aranairi kavSiri ara aqvT 374-e muxliT gaT va lis winebul al-
ternatiul valdebulebebTan. me o radi moTxovnebis mimarT al te rnatiuli 
valdebulebebis momwesrigebeli normebi ar gamoiyeneba.1082

375-e muxlis Tanaxmad, `Tu aRmoCnda, rom movales ori Sesasru le be-
lidan SeuZlia uari Tqvas erT-erTze, maSin ZalaSi rCeba meore moqmede bis 
Ses rulebis valdebuleba~. rogorc wesi, movale valdebulia ori Sesasru-
le be li moqmede bidan airCios erT-erTi. movales garemoebani karnaxobs, Tu 
romel Ses rulebaze SeuZlia Tqvas uari. ori Sesasru leb lidan erT-erTi 
Sesrule bis sagnis Sesrulebis SeuZlebloba movales arTmevs im SeRavaTiT 
sargeblobis SesaZleblobas, romliTac igi aris aRWurvili, gaaCnia ra Ses-
rulebis amor Cevis ufleba. aseT SemTxvevebSi SeiZleba iTqvas, rom `arCeva~ 
xorcieldeba mo valis nebis gareSe, radgan am SemTxvevaSi al te rnatiuli 
valdebuleba ga da iqceva `ordinalur~ (martivi) valdebulebad Sesrulebis 
erTaderTi sag niT. al te rnatiul valdebule baSi ori SesaZleblobidan 
erT-erTis mospoba mxolod kvecs Sesrulebis sagans da aranair gavlenas 
ar axdens kreditoris uflebaze, moiTxovos Sesruleba darCenili SesaZle-
blobis farglebSi. rad gan kreditors ar hqonda arCevanis ufleba da valde-
bulebis Sesrulebis sag nis SerCeva warmoadgenda movalis uflebamosilebas, 
erT-erTi sagnis gada ce mis SeuZ leb loba ar xelyofs kreditoris uflebebs. 
amitomac, aseT SemTx vevaSi, kreditors ara aqvs Sesrulebis miRebaze uaris 
Tqmis ufleba, radgan kre di torma TviTon SeizRuda Tavisi interesi Ses-
rulebis saganTan mimar Te biTY da ar SeuZlia daeyrdnos im garemoebas, rom 
darCenili Sesruleba mis Tvis naklebad sasargebloa. jer kidev romis samar-
Tali iTvaliswinebda Ses rulebis SeuZleblobis SemTxvevebs _ impossibilium 
nulla obligatio est.1083

erT-erTi Sesrulebis SeuZlebloba SeiZleba iyos SemTxveviTi, roca 
mxareTa bra le uli moqmedeba gamoricxulia. magaliTad, gamyidvels my-
idvelisaTvis unda miewodebina an televizori an musikaluri centri. Tuki 
SemTxveviT ga  nadgur deba televizori, movale valdebuli rCeba mxolod 
musikaluri centris ga da cemaze. is araa valdebuli ganadgurebuli nivTi 
Secvalos sxva nivTiT. Tu gayiduli nivTi mis gadacemamde ganadgurda, mova-

1082 Larenz, Lerbuch des Schuldrechts, AT, Bd I, 14 Auflage, 1987, 159.
1083 Zimmermann, The Law of Obligations, Roman Foundations of the Civilian Tradition, 1996, 578.
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le ver Seas ru lebs misi gadacemis valdebulebas.1084

erT-erTi Sesrulebis SeuZlebloba SeiZleba dadges movalis braliTac 
(magali Tad, televizori ganadgurda gamyidvelis daudevrobiT). Tumca, verc 
am SemTxveva Si daekisreba movales daRupuli sagnis axliT Secvla. movalem 
valdebuleba unda Seasrulos darCenili sagnis gadacemiT da amdenad, val-
debulebis al ter  natiulobac qarwyldeba. sxva saqmea, am SemTxvevaSi arCevis 
ufleba kredi to  ris mxareze rom yofiliyo. aseT SemTxvevaSi kreditors Seu-
Zlia moiT xo vos darCenili Sesruleba an ganadgurebuli sagniT gamowveuli 
zianis anaz Raureba.1085

germaniis samoqa la qo sjuldebis 265-e paragrafis Tanax mad, Tu erT-erTi 
Sesruleba Tavi dan ve SeuZlebeli iyo an SemdgomSi gaxda SeuZ le beli, maSin 
valdebu le biT-samarTlebrivi urTierToba Semoifargleba dar Ce nili Ses-
rulebiT. valdebulebiT-samarTlebrivi urTierToba ar izRu de ba, rodesac 
Sesru le ba SeuZlebeli xdeba im garemoebebis Sedegad, rom lis Tvi sac pasuxis-
mge be lia arCevanis uflebis armqone piri.1086

al te rnatiuli valdebulebis SemTxvevaSi arCeva SeiZleba ganxorciel-
des: a) xelSekrulebis meore mxaris winaSe gancxadebiT; b) xelSekrulebis 
meore mxaris mimarT SesrulebiT. arCeuli valdebuleba miiCneva dasawyis Si ve 
Sesas ru le bel valdebulebad. 

uflebamosili piris mxridan erT-erTi valdebulebis arCeva meore mxa ris 
winaSe gancxadebis gakeTebiT, SeiZleba CaiTvalos calmxriv gari ge bad da igi 
saWiroebs meore mxaris mier miRebas. amdenad, igi namdvilad CaiTv leba im mo-
mentidan, rodesac miuva meore mxares.1087 Sesabamisad, is moq me deba CaiTvleba 
arCeulad, romlis Sesaxebac ganucxadebs arCevaze ufle ba mosi li piri meore 
mxares.1088 ufle ba mosili piris calmxrivi neba aqarwylebs valdebulebis al-
ter natiulobas. amitomacaa, Tuki gamyidveli valdebuli iyo myidvelisaTvis 
ga daeca televizori an musikalur centri da myidvels Seatyobinebs, rom ug-
zav nis musikalur centrs, Sesabamisad mas mxolod am valdebulebis Ses ru-
leba SeuZlia. Tuki SemdgomSi mxareTa SeTanxmebiT Seicvleba Sesrulebis sa-
gani, mas araferi saerTo ar eqneba alternatiu lo basTan. amdenad, ar ar se bobs 
arCevanis Secvlis ufleba. arCevanis Secvla valdebulebis darRve va iq neba.1089 

praqtikaSi ufro gavrcelebulia SemTxvevebi, rodesac alternatiuli 
val de bulebebis dros arCevani xorcieldeba SesrulebiT. aseTi arCevani Se-
uq ce va dia. SesrulebiT qarwyldeba alternatiuloba. arCeuli valde bu leba 
CaiT v leba dasawyisidanve Sesasrulebel valdebulebad, rac ganpiro be bulia 

1084 Medicus/Lorenz, Schuldrecht I, AT, 18 Auflage, 2008, Rn 36.
1085 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 375-e muxli, gv. 315.
1086 Palandt/Heinrichs, 69 Auflage, 2010 §265, Rn 8; Kruger, Münch.Komm, BGB, §265, Rn 11.
1087 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 300.
1088 Palandt/Heinrichs, 69 Auflage, 2010, §263, Rn 4.
1089 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 376-e muxli, gv. 316.
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imiT, rom alternatiuli valdebuleba arCevanis uflebis ganxor cie  lebamde 
war mo iSoba.1090 Tuki gamyidveli zemoT aRniSnul magaliTSi, myidvels xel Sek-
ru  le biT gaTvaliswinebul vadaSi aRniSnuli ori nivTidan (televizori an 
musi ka luri centri) erT-erTs miawvdis, arCevanis uflebac ganxorcielebu-
lad CaiTvleba. 

 alternatiul valdebulebebSi arCevis ufleba mxo lod konkretuli Ses-
rulebis arCevanis Tavisuflebaa da ara saerTod, arCe vanis Tavisufleba. 

a.b. kumulatiuri da fakultaturi valdebulebebi
alternatiuli valdebulebisagan gansxvavdeba kumulatiuri valdebu le ba, 

romlis sagansac Seadgens ramdenime moqmedeba, romelTaganac TiTo e u li war-
mo adgens Sesrulebis sagans da romelime maTganis arCeva gamo ric xu lia. ma ga-
liTad, nasyidobis xelSekrulebiT gamyidvels unda gadaeca myid veli saTvis 
10 tona qviSa da 5 tona cementi. aseT SemTxvevaSi val de bu leba Sesrule bu-
lad CaiTvleba, rodesac gamyidveli myidvels gadascems orive sax is sam Se-
neb lo masalas. maSasadame, alternatiuli da kumula ti uri valdebu le bebis 
ga sa mijnavad, didi mniSvneloba eniWeba gramatikuli ganmartebis xerxs (`an~ 
da `da~ kavSirebs).1091

alternatiuli valdebulebisagan gansxvavdeba fakultaturi valdebu-
le ba. fakultaturia valdebu le ba, romelsac Sesrulebis erTi sagani aqvs. 
fakul ta turi valdebu le bis SemTxvevaSi, SesaZlebelia movalem dakis re bu li 
moqme debis nacvlad Seasrulos valdebulebaSi miTiTebuli sxva moqmedeba, 
Tu es mxareebis mier aris SeTanxmebuli. magaliTad, nasyidobis xelSekru-
lebiT gam yid vels unda gadaeca myidvelisaTvis televizori. mxareebi Se-
Tanxmdnen dama te biT, rom, Tuki SeuZlebeli iqneboda teevizoris gadacema, 
gamyidveli aseT SemTxvevaSi myidvels gadascemda musikalur centrs.

fakultatur valdebu le baSi adgili aqvs ara amorCevas, aramed erTi 
sag nis Secvlas.1092 germanul iuridiul literaturaSic alternatiuli 
valdebu le bisagan ganasxvaveben Sesrulebis Secvlis uflebamosilebas. Ses-
rulebis Secv lis uflebamosileba saxezea, rodesac gaTvaliswinebulia erTi 
konk re tu li Sesruleba da mis nacvlad sxva Sesruleba: a) unda ganxorciel-
des mo valis mier (movalis mier Sesrulebis Secvlis ufleba mo sileba) an b) 
kre di to ris mier iqnes moTxovnili (kreditoris mier Sesrulebis Secvlis 
ufleba mo sileba). alternatiuli valdebulebisagan gansxvavebiT, am dros Ta-
vidanve xdeba erTi konkretuli Sesrulebis gan sazRvra. sxva Sesruleba, ro-
gorc sa Ta darigo, SeiZleba ganxorcielebul iqnes Sesrulebis nacvlad. aseT 
SemTx vevaSi ar gamoiyeneba normebi alternatiuli valdebulebebis Sesa xeb.1093 

fakultaturi valdebu le bisagan gansxvavdeba Sesrulebis sagnis Secvla 

1090 Kruger, Münch. Komm, BGB, 5 Auflage, 2007, §263, Rn 10.
1091 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 67.
1092 axvlediani, valdebulebiTi samarTali, 2001, gv. 45.
1093 Brox/Walker, Allgemeines Schuldrecht, 36 Auflage, 2012, gv. 88.
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_ datio pro solutio. Sesrulebis Secvlisas movale asrulebs iseT moqmedebas, 
ro melic ar iyo gaTvaliswinebuli valdebulebiT.1094 379-e muxlis Tanaxmad, 
kreditori ar aris valdebuli miiRos sxva Sesruleba, garda imisa, rac xel-
SekrulebiT iyo gaTvaliswinebuli. es wesi moqmedebs maSinac, roca Sesru-
leba didi Rirebulebis mqonea. 

aRniSnuli norma imperatiul danawess Seicavs movalisaTvis, xolo dis-
poziciurs ki _ kreditorisaTvis. movalem unda Seasrulos is moqmede ba, 
ro me lic xelSekrulebiTaa gaTvaliswinebuli. mas ufleba ara aqvs da mou ki-
deb lad Secvalos Sesrulebis sagani. magaliTad, nardobis xelSek ru le biT 
me nar des SemkveTisaTvis unda daemzadebina xis kar-fanjara. amis nacvlad, 
me nar dem SemkveTs daumzada metaloplastmasis kar-fanjara. 641 II muxlis 
Tanaxmad, nakeToba nivTobrivad nakliania, Tu menarde daam za debs SekveTi-
li sagan gansxvavebul nakeTobas.1095 kreditori (SemkveTi) ufle ba mosilia 
moiTxo vos xis kar-fanjaris damzadeba.

kreditoris uflebamosileba, uari Tqvas sxva Sesrulebis (`aliudi~) mi-
Re baze, gamomdinareobs im zogadsamarTlebrivi principidan, rom yovel gva-
ri Sesruleba dgindeba kreditoris sasargeblod. amis dasturia Tundac 316 
I muxlis dispozicia, kerZod, valdebulebis ZaliT kreditori uflebamo-
silia mosTxovos movales raime moqmedebis Sesruleba anda moqmede bi sagan 
Tavis Sekaveba. kreditoris ufleba, miiRos sxva Sesruleba, moqmedebs val-
debulebiTi urTierTobis ganviTarebis nebismier etapze, maSinac ki, rode-
sac moTxovnis dakmayofileba xdeba iZulebiT. sasamarTlos ara aqvs ufleba, 
kreditoris nebis sawinaaRmdegod Secvalos Sesrulebis sagani. saqmis gan-
xil va sasamarTloSi xdeba dispoziciurobisa da SejibrebiTobis principebis 
safuZvelze. samoqalaqo saproceso kodeqsis me-3 muxlis Tanaxmad, mosarCele 
TviTon gansazRvravs da vis sagans, xolo 248-e muxlis Tanaxmad ki, sasamarT-
los ara aqvs ufleba miakuTvnos Tavisi gadawyvetilebiT mxares is, rac mas 
ar mouTxovia an imaze meti, vidre is iTxovda.1096

iZulebiTi aRsruleba ar gulisxmobs Sesrulebis sagnis Secvlas. roca 
SeuZlebelia naturiT Sesruleba, cxadia, moxdeba fuladi kompensaciis gziT 
valdebulebis Sesruleba.1097

movalis mxridan SeTanxmebuli moqmedebis nacvlad sxva moqmedebis ganxor-
cieleba (valdebulebis sagnis Secvla), ganixileba, rogorc valdebulebis 
darRveva (arajerovani Sesruleba). Tuki kreditori Tanaxmaa miiRos sxva Ses-
ruleba, mxolod am SemTxvevaSi xdeba movale uf le ba mosili am moqmedebis 
Sesrulebaze. kreditors aRniSnuli ufleba aqvs yve la SemTxvevaSi, maSinac, 
roca sxva Sesruleba SeTanxmebuli Sesrulebis tol  fasia da maSinac, roca 

1094 Worlen/Metzler-Muller, Suldrecht AT, 11 Auflage, 2013, gv. 69.
1095 ZlieriSvili, nardobis xelSekrulebis samarTlebrivi buneba, 2011, gv. 131.
1096 liluaSvili, samoqalaqo-saproceso samarTali, meore gamocema, 2005, gv. 79.
1097 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 379-e muxli, gv. 322.



455

saxelSekrulebo  samarTali

sxva Sesruleba ufro meti Rirebulebis mqonea. magaliTad, sesxis xelSek-
rulebiT msesxebels unda daebrunebina gamsesxeb li saTvis (kreditori) 1 to-
mara Txili, Tumca daurbuna erTi tomara darCeuli nigozi. miu xedavad imisa, 
rom nigvzis sabazro fasi metia Txilis sabazro fasze, kreditors ufleba 
aqvs ar miiRos sxva Sesruleba.1098 es ganpirobebulia imiT, rom Sesruleba 
emsaxureba kreditoris interesebs da sruliad SesaZ le be lia, rom movalis 
mier SeTavazebuli ufro maRali Rirebulebis Sesru leba kreditorisaTvis 
miuRebeli iyos. 

kreditoris mier sxva Sesruleba miRebulad CaiTvleba, Tuki igi gana xor-
cielebs iseT moqmedebas, romelic mowmobs Sesrulebis miRebas. es SeiZleba 
moxdes konklidenturi moqmedebiTac, rodesac kreditori daeufleba mova-
lis mier gamogzavnil nivTs da daiwyebs am nivTiT sargeblobas ise, rom ar 
ga nuc xadebs movales raime pretenzias. mTavaria, rom kreditoris moqmede-
bi dan aSkarad ikveTebodes neba, rom Tanaxmaa miiRos sxva Sesruleba, vidre 
es val de bulebiT iyo gaTvaliswinebuli.1099 Tu kreditori uars ganacxadebs 
sxva Ses ru lebis miRebaze, maSin valdebuleba Sesrulebulad ar CaiTvleba. 

am SemTxevvaSi sxva Sesrulebis Rirebulebas an moculobas aranairi mniSvn-
eloba ara aqvs, gar  da mxareTa SeTanxmebiT gaTvaliswinebuli SemTxvevebisa.1100

381-e muxlis Tanaxmad, Tu Sesrulebis sagania individualurad gansaz-
Rvruli nivTi, kreditori ar aris valdebuli miiRos sxva nivTi, Tundac 
ufro maRali Rirebulebis mqone. rodesac valdebulebis sagania individu-
aluri nivTi, Sesrulebis sa gan sac mxolod es nivTi warmoadgens.1101 amitomac, 
roca ispoba es nivTi, saxe zea Sesrulebis SeuZlebloba. am SemTxvevaSi val-
debulebis Sesruleba ar ZaluZs arc movales da arc mesame pirs. Tu gayidu-
li individualuri nivTi myidve li saT vis mis gadacemamde ganadgurda, movale 
ver Seasrulebs valdebulebas. igi ver Seqmnis am nivTs Tavidan.1102 radganac 
Sesruleba mkacrad individualize bu lia (magaliTad, romelime cnobili mx-
atvris originali naxati), amitomac Ses rulebac mxolod am sagniT unda mox-
des. axali sagniT misi Sesruleba, Sesrulebis sagnis Secvlad miiCneva. kredi-
torisaTvis gadasacemi axali nivTi ufro maRali Rirebulebisac rom iyos, 
igi araa valdebuli miiRos axali Ses  ruleba. kreditorisaTvis nivTis faseu-
loba ganisazRvreba ara misi sabaz ro fasiT, aramed am nivTis daniSnulebiTa 
da mis mimarT kreditoris inte re sebiT. 

Tuki SeuZlebelia individualurad gansazRvruli niv Tis ga dacema, ka-
noniT gaTvaliswinebuli winapirobebis arsebobisas SeiZleba gamoye ne bu l 
iqnes Sesrulebis SeuZleblobis momwesrigebeli samarTleb ri vi nor    mebi.1103

1098 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 67.
1099 WeWelaSvili, saxelSekrulebo samarTali, 2008, gv. 139.
1100 Wanturia, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 428-e muxli, gv. 520.
1101 Brox/Walker, Allgemeines Schuldrecht, 32 Auflage, 2007, Rn 82.
1102 Medicus/Lorenz, Schuldrecht I, AT, 18 Auflage, 2008, Rn 366.
1103 vaSakiZe, samoqalaqo kodeqsis garTulebul valdebulebaTa sistema, 2010, gv. 104.
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382-e muxlis Tanaxmad, Tu Sesrulebis sagania gvarovnuli niS niT gansaz-
Rvruli nivTi (Secvladi nivTi), movalem valdebuleba yovel Tvis unda Seas-
rulos. 

nivTi individualuri iqneba Tu gvarovnuli, damokidebulia nakisri val-
de bu lebis xasiaTze. Sesrulebac unda moxdes imis mixedviT, Tu rogoria 
xelSekrulebis sagani. roca saxezea gvarovnuli nivTi, romelic raodeno-
biT, zomiT an woniT gansazRvruli nivTebia, valdebuleba yovelTvis unda 
Ses rul  des,1104 maSin, rodesac individualurad gansazRvruli nivTis ga-
nadgureba Sesrulebis SeuZleblobas ganapirobebs.1105

roca Sesrulebis sagania gvarovnuli nivTi, Sesrulebis farglebi moiaz-
reba mocemuli gvaris yvela nivTiT (magaliTad, Saqari, marcvleuli). mova-
les SeuZlia nebismieri nivTi SesTavazos kreditors mocemuli gvaridan.1106 
aq ara gvaqvs konkretuli nivTi, romlis Secvlac ar SeiZleba. magaliTad, 
Tu movale nasyidobis xelSekrulebidan gamomdinare, valdebulia miawodos 
myidvels erTi tona xorbali, es valdebuleba mas akisria, vidre mocemuli 
gva ris nivTi saerTod arsebobs samoqalaqo brunvSi. sxvagvaradaa saqme in-
dividualuri nivTis SemTxvevaSi. aq Sesrulebis sagani konkretuli nivTia, 
romelic misi msgavsebis saerTo gvaridanaa gamoyofili, an kidev erTader-
Tia da ar arsebobs misi Semcvleli nivTebi. am SemTxvevaSi valdebulebis 
natu riT Sesrulebis movaleoba arsebobs manam, vidre saxezea mocemuli niv-
Ti. magaliTad, nasyidobis xelSekrulebiT gamyidvels myidvelisaTvis unda 
gada e ca X mxatvris originali naxati. mas es valdebuleba akisria manam, sanam 
saxezea mocemuli naxati. amdenad, am SemTxvevaSi Sesrulebis sagani Tavidanve 
individualizebulia. aRniSnul klasifikacias is mniSvneloba aqvs, rom rigi 
valdebulebis sa ga ni SeiZleba iyos mxolod individualurad gansazRvruli 
nivTi (magali Tad, qiravnoba, ijara, Txoveba da sxva), sxvebisa ki _ mxolod 
gvarovnuli niSniT gansazRvruli nivTi (magaliTad, sesxi). arsebobs valde-
bulebebi, rom leb Sic Sesrulebis sagani SeiZleba iyos rogorc individu-
aluri, ise gvarovnuli niSniT gansazRvruli nivTebi (magaliTad, nasyidoba, 
Cuqeba da sxva). 

gvarovnuli nivTis gadacemisas movales Sesrulebis ufro meti SesaZleb-
loba gaaCnia. misi es valdebuleba maSin gaqarwyldeba, rodesac mocemuli gva-
ris nivTebi samoqalaqo brunvidan saerTod gaqreba, anda maTi SeZena dakav Si-
rebuli iqneba uzomod did danaxarjebTan, rac samarTlianobis principi dan 
gamomdinare, miuRebeli iqneba. magaliTad, 490 III muxlis Tanaxmad, gamyidvels 
SeuZlia uari Tqvas nakliani gvarovnuli niv Tis Secvlaze, Tu es moiTxovs 
Seusabamod did xarjebs.1107 

1104 zoiZe, qarTuli sanivTo samarTali, meore gamocema, 2003, gv. 36.
1105 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 70.
1106 Brox/Walker, Allgemeines Schuldrecht, 32 Auflage, 2007, Rn 83.
1107 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebaTa samarTlebrivi buneba. 
2010, gv. 49.
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b. valdebulebis nawilobrivi (nawil-nawil) Sesruleba
imis mixedviT, SesaZlebelia Tu ara val de bulebis Sesruleba nawilo-

briv an mTlianad, valdebulebebi iyofa or Ziri Tad jgufad: gayofadi da 
gauyofadi valdebulebebi. valdebulebebis gayo fadoba damokidebulia im 
nivTis an moqmedebis gayo fis SesaZleblobaze, romelic valdebulebis sagans 
warmoadgens. amasTan, gauyofadia iseTi valdebulebebic, romelTa sagani 
SeiZleba gayofadic iyos, magram valdebulebis pirobebidan da saqmis gare-
moebebidan gamomdinare, dauSvebelia valdebulebis nawilobrivi Sesruleba. 
magaliTad, menardem nardobis xelSekrulebiT ikisra SemkveTisaTvis Sarv-
lisa da pijakis Sekerva. menardes ar SeuZlia am SemTxvevaSi Sekeros mxolod 
Sarvali an mxolod pijaki (garda im SemTxvevisa, rodesac SemkveTi amaze 
Tanxmobas ganacxadebs).1108

valdebuleba erTbaSad unda Sesruldes Tu nawil-nawil, damokidebulia 
mraval garemoebaze, pirvel rigSi _ valdebulebis sagnis Tavisebu rebebze. 
Tu Sesrulebis sagani gauyofadia, mxareTa nebas aq aranairi mniSvneloba ar 
eniWeba da Sesrulebac erTbaSad unda ganxorcieldes. magaliTad, rode sac 
nasyidobis xelSekrulebiT gamyidveli valdebulia miawodos myidvels avto-
manqana, cxadia, aq nawilobrivi Sesruleba gamoricxulia.1109

378-e muxlis Tanaxmad, movales ufleba aqvs valdebuleba Seasru los 
nawil-nawil (valdebulebis nawilobrivi Sesruleba), Tuki kreditori amaze 
Tanaxmaa. es debuleba warmoadgens gamonakliss im zogadi wesidan, rom val-
debuleba movalis mier unda Sesruldes erTianad.1110

Tu kreditori uars acxadebs Sesrulebis nawil-nawil miRebaze, am SemTx-
vevaSi adgili ar eqneba kreditoris mier vadis gadacilebas. 

saqarTvelos kanonmdebloba movalis mier valdebulebis nawil-nawil Ses-
ru lebis marTlzomierebas mTlianad ukavSirebs kreditoris Tanxmobas (gar-
da im SemTxvevebisa, roca saqmis garemoebebidan gamomdinare, aseTi Tanxmoba 
saWi ro ar aris). e.i. movalem, rogorc wesi, valdebulebis Ses ru leba mTli a-
nad unda ganaxorcielos. im SemTxvevaSi, Tuki movale kreditoris Tanxmobis 
ararsebobis miuxedavad, mainc asrulebs valdebulebas nawil-nawil, kredi-
tors SeuZlia uari Tqvas aseTi Sesrulebis miRebaze. aseTi uari CaiTvleba 
marTlzomierad da ar gamoiwvvs kreditoris mimarT vadis gadacilebisaTvis 
kanonmdeblobiT gaTvaliswinebuli pasuxismgeblobis dakisrebas.1111

valdebulebis nawilobrivi Sesruleba, saerTo wesis mixedviT, ganixile-
ba, rogorc valdebulebis darRveva. kreditoris ufleba, ar miiRos nawilo-
brivi Sesruleba, warmoadgens valdebulebis jerovani Sesrulebis principis 

1108 ZlieriSvili, nardobis xelSekrulebis samarTlebrivi buneba, 2011, gv. 72.
1109 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 378-e muxli, gv. 319.
1110 WeWelaSvili, saxelSekrulebo samarTali, 2008, gv. 138.
1111 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewameo da gakotrebis saqmeTa 
palatis 2010 wlis 6 ivlisis #as 7-6 2010 gadawyvetileba.
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rea li zacias.1112

378-e muxliT dadgenilia valdebulebis nawilobrivi Sesrulebis dauSve-
blobis prezumfcia. prezumfcias samarTalSi didi praqti ku li miSvneloba 
aqvs.1113 valdebulebis nawilobrivi Sesruleba, rogorc val de bulebis dar-
Rvevis erT-erTi saxe, dauSvebelia kreditoris interesebis sa zianod. magali-
Tad, a-s unda daebrunebina b-saTvis sesxad miRebuli 2000 lari 2012 wlis 10 
ivnisisaTvis. dadga Tu ara valis gadaxdis dro, a-m kreditors SesTavaza 
1000 laris dabruneba, xolo darCenili nawilis gadaxdas ki Sehpirda ivnisis 
bolosaTvis. kreditors ufleba aqvs ar miiRos nawil-nawil Sesruleba. aR-
sa niS navia, rom 429 III muxlis Tanaxmad, `rodesac valis ga dax da xdeba peri-
odulad, nawil-nawil, maSin dokumenti misi bolo nawilis gadaxdis Sesaxeb, 
vidre sxva ram ar dadasturebula, iZleva imis varauds, rom gadaxdilia wina 
nawilic~. es ki imas niSnavs, rom valdebuleba mTliana daa Sesrulebuli.1114

movalis mier valdebulebis nawil-nawil (nawilobriv) SesrulebasTan mi-
mar TebiT saerTaSoriso komerciuli xelSekrule be bis principebis (`unid-
ro as principebi~) 6.1.12-e muxlis Tanaxmad, Sesabamis SemTxvevebSi mxareebi 
val de bulni arian erTianad mTlianad Seasrulon TavianTi valdebulebebi, 
Tuki val debuleba amgvarad unda Sesruldes da garemoebebidanac sxva ram 
ar ga momdinareobs.1115

`unid roas principebis~ 6.1.12-e muxlis moqmedeba ganxilulia Semdegi 
magaliTebis safuZvelze: a valdebulebas kisrulobs miawodosBb-s 100 tona 
qvanaxSiri `martis TveSi~. a-saTvis ufro xelsayreli iqneboda miewodebina 
qvanaxSiri nawil-nawil, vTqvaT, 25 tona martis Tvis yovel kviraSi. Tumca 
ki, 6.1.12-e muxlis Tanaxmad, mTeli 100 tona qvanaxSiri miwodebul unda iqnes 
erTianad.

sxva magaliTSi saxezea igive garemoba im gansxvavebiT, rom b-s sWirdeba 
qvanaxSiri Tavisi warmoebis moTxovnilebebis dasakmayofileblad. b-s aqvs 
mci  re moculobis sasawyobo farTi da amitomac ar SeuZlia 100 tona qvanax-
Siris erTianad miReba. a-saTvis cnobilia am garemoebebis Sesaxeb. am konk-
retul SemTxvevaSi garemoebebi miuTiTebs, rom a-m qvanaxSiri unda miawodos 
b-s nawil-nawil martis Tvis ganmavlobaSi.

rogorc cnobilia, `unid ro as principebi~ 1.7-e muxlSi iTvaliswinebs 
ke Til  sin disierebis princips, romlis Tanaxmadac, xelSekrulebis mxareebi 
val de bul ni arian imoqmedon saerTaSoriso vaWrobaSi miRebuli keTil sin-
di si e re bisa da patiosani saqmiani praqtikis principebis gaTvaliswinebiT 
(ana lo giuradaa es sakiTxi gadawyvetili saqarTvelos kanonmdebloba-
Sic. kerZod, 8 III muxlis Tanaxmad, samarTlebrivi urTierTobis monawi le-

1112 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 69.
1113 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 189.
1114 Wanturia, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 429-e muxli, gv. 524.
1115 UNIDROIT, Principles of International Commercial Contracts, 1994, Uniform Law Review, 2004. 
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ni valdebulni arian keTil sin di si e rad ganaxorcielon TavianTi ufle bebi 
da movaleobebi,1116 xolo 339-e muxlis Tanaxmad ki, xelSekrulebis mxareTa 
uflebebisa da movaleobebis gansazRvrisas, SeiZleba mxedvelobaSi iqnes 
miRebuli savaWro Cveulebebi da tradiciebi).1117

`unid ro as principebis~ 6.1.3-e muxlis Tanaxmad, roca SesrulebisaTvis 
gan sazRvrulia dro, movalis mier Sesrulebac unda ganxorcieldes am droSi 
srulad. kreditors ufleba aqvs uari Tqvas nawilobrivi Sesrulebis mi Re-
baze, Tundac rom movalem ikisros danarCeni nawilis SemdgomSi Sesru le ba, 
Tuki kreditors aqvs nawilobrivi Sesrulebis miRebaze uaris Tqmis kanon-
ieri interesi. 

germaniis samoqalaqo sjuldebis 266-e paragrafis Tanaxmad, movale ar 
aris uflebamosili valdebulebis nawilobriv Sesrulebaze.1118 amdenad, mova-
le ar aris uflebamosili valdebulebis nawilobrivi Sesrulebaze da Sesaba-
mi sad, kreditors SeuZlia nawilobriv Sesrulebaze uaris Tqma ise, rom igi 
ar CaiTvleba vadis gadamcileblad. nawilobrivi Sesrulebis SeTavazeba ar 
gamo ricxavs movalis mier vadis gadacilebas mTliani Sesrulebis mimarT.1119

saerTo samarTlis sistemaSi erT-erTi mxaris mier valdebulebis Sesru-
le baze uaris Tqma im safuZvliT, rom meore mxaris mier valdebuleba Sesru-
lda mxolod nawilobriv, ganixileba, rogorc dacvis saSualeba xelSekru-
lebis moSlis saxiT, garda amisa, es uflebas aniWebs kreditors, moiTxovos 
miyenebuli zianis anazRaurebac.1120

im SemTxvevaSi, Tu kreditori uars ganucxadebs movales Sesrulebis nawi-
lob riv miRebaze, xolo movale valdebuli iyo erTianad srulad Sees ru-
le bina valdebuleba, wamoiWreba am situaciis valdebulebis Sewyvetis is-
eTi safuZvlisagan gamijvnis aucilebloba, rogoricaa deponireba.1121 434-e 
muxlis Tanaxmad, Tu kreditori ayovnebs Sesrulebis miRebas, an ucnobia 
misi adgilsamyofeli, movale uflebamosilia Sesrulebis sagani Seinaxos sa-
samarTloSi an notariatSi, xolo fuli an fasiani qaRaldi Sei tanos notari-
usis sadepozito angariSze. deponirebiT movale Tavisufldeba kreditoris 
winaSe valdebulebisagan.

valdebulebiTi urTierTobis mizani aris kreditoris dakmayofileba. ami-
tom misi dakmayofilebis momentidan valdebuleba wydeba. krditori, buneb-
rivia, dainteresebuli unda iyos imiT, rom valdebuleba Sesruldes, radgan 
igi amiT sargebels iRebs. magram aris SemTxvevebi, rodesac valde bu lebis 
Sesruleba kreditoris braliT yovndeba. Tavis mxriv ki, movale dain te rese-

1116 Wanturia, samoqalaqo samarTlis zogadi nawili, 2011, gv. 107.
1117 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 69.
1118 Palandt/Heinrichs, §266, Rn 5; Staudinger/Bittner, §266, Rn 2; AnwK/Schwab, §266, Rn 1; Pruting/Jud, 
§266, 418-419; Kruger, Münch. Komm, BGB, §266, Rn 2.
1119 Brox/Walker, Allgemeines Schuldrecht, 32 Auflage, 2007, Rn 89.
1120 Treitel, Remedies for Breach of Contract, A comparative account, 1988, P. 300.
1121 Gernhuber, Die Erfüllung und ihre Surrogate sowie das Erloschen der Schuldverheltnisse aus anderen 
Grunden, Hdb des Schuldrechts, Bd 3, 2 Auflage, 1994, §21.
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bu lia, rom dakisrebuli movaleoba droulad Seasrulos da gaTavi suf ldes 
valdebulebis tvirTisagan, Tumca, amaSi mas Tavad kreditori uS lis xels 
imiT, rom Tavs aridebs movalis mier SeTavazebuli Sesrulebis miRebas. swo-
red aseTi SemTxvevebisaTvis iTvaliswinebs kanonmdebloba depo ni  rebis gziT 
valdebulebis Sewyvetis SesaZleblobas.

im SemTxvevaSi, Tuki kreditori uars ganucxadebs movales valdebulebis 
nawil-nawil (nawilobrivi) Sesrulebis miRebaze, movales ara aqvs ufleba 
aseTi nawilobrivi Sesruleba Seitanos sasamarTloSi an notariusis depo-
zitze.1122 marTalia, 434-e muxli sityvasityviT ar adgens, rom kredi to ris 
mier Sesrulebis miRebaze Tavis arideba aramarTlzomieria, magram aseTi 
daskvnis gamotana SeiZleba am normis wanamZRvrebis analizis Sedegad. maSasa-
dame, 378-e da 434-e muxlebTan mimarTebiT, adgili aqvs termino lo giur gan-
sxvavebas: 378-e muxlSi saubaria kreditoris uflebaze, uari Tqvas nawilo-
brivi Sesrulebis miRebaze, xolo 434-e muxlSi ki saubaria kreditoris mier 
Sesrulebis miRebis Tavis aridebaze, rac dakav Si re bulia agreTve kredito-
ris mier vadis gadacilebasTan. rac Seexeba nawi lob rivi Sesrulebis miRebaze 
kreditoris uaris Tqmas, es aris marTl zo mieri moqmedeba da ar warmoadgens 
kreditoris mir vadis gadacilebis SemTxvevas.

im SemTxvevaSi, Tuki kreditori uars ganucxadebs movales Sesrulebis 
nawil-nawil (nawilobriv) miRebaze, es TavisTavad ar iwvevs mxareTa Soris ar-
sebuli valdebulebebis Sewyvetas. radgan am SemTxvevaSi adgili aqvs mova lis 
mier valdebulebis arajerovnad Sesrulebas. kreditors darRveu li ufle-
bebis dasacavad SeuZlia gamoiyenos kanoniT gaTvaliswinebuli SesaZleblo-
bebi (xelSekrulebidan gasvla, xelSekrulebis moSla, zianis anazRaureba). 

9. valdebulebis Sesrulebis xarisxi

saxelSekrulebo valdebulebaTa umetes SemTxvevaSi movales waredgineba 
moTxovna Sesrulebis sagnis xarisxis Sesaxebac, anu movalis mier ganxor-
cielebuli Sesruleba unda Seesabamebodes xarisxis moTxovnas. sxva sityve-
biT rom iTqvas, Sesruleba unda iyos nivTobrivad da uflebrivad unaklo. 
sulerTia, valdebulebis sagani indivi du a luri nivTi iqneba Tu gvarovnu-
li.1123 valdebulebis Sesrulebis xarisxi SeiZleba gan sazRv ruli iyos ka-
noniT, mxareTa SeTanxmebiT an gamomdinareobdes valdebulebis arsi dan. ase, 
magaliTad, 533-e muxlis Tanaxmad, gamqi rave bel ma unda gadasces damqiraveb-
els uflebrivad da nivTobrivad unaklo nivTi. ana logiuri moTxovnebia 
dadgenili 487-e, 488-e, 639-e muxlebiT, rom lebic gamyidvelisa da menardis 

1122 ZlieriSvili, valdebulebis Sesruleba, 2006, gv. 69.
1123 zoiZe, Wanturia/zoiZe/niniZe/xecuriani/Sengelia (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 380-e muxli, gv. 324.
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movaleobebs awesrigeben Sesrulebis xarisxTan dakav SirebiT.
zogierT SemTxvevaSi, xelSekrulebiT gadasacemi sagnis xarisxi SeiZleba 

saxelmwi fos mier dadgenili standartebiT iyos gansazRvruli. 
praqtikaSi ufro gavrcelebulia SemTxvevebi, rodesac valdebulebis 

sagnis xarisxi xelSekrulebiTaa gansazRvruli. aseT SemTxvevaSi moqmedebs 
xelSekrulebis Tavisuflebis principi. Tu mxareebi sxva rameze ar SeTanxme-
bulan, maSin valdebulebis Sesrulebis xarisxTan mimarTebiT gamoiyeneba ka-
noniT dadgenili danawesebi (saSualo xarisxi).1124 amdenad, aseT SemTxvevebSi 
kreditori ver moiTxovs movalisagan maRali xarisxis nivTis gadacemas da 
Tavis mxriv, movalesac ara aqvs ufleba ganaxorcielos saSualo xarisxze 
dabali Sesruleba. magaliTad, 641-e muxlis Tanaxmad, Tu nardobis xelSek-
rulebiT SeTanxmebuli ar aris Sesrulebuli samuSaos xarisxi, rac dakav-
Sirebulia nakeTobis damzadebasTan, nakeToba nivTobrivad unaklod CaiT-
vleba, Tuki igi vargisia xelSekrulebiT gaTvaliswinebuli an Cveulebrivi 
gamoyenebisaTvis.1125 

Tu ra igulisxmeba saSualo xarisxSi, amaze naTlad metyvelebs aseve 488 I 
muxliT gaTvaliswinebuli debuleba, kerZod, nivTi nivTobrivad unakloa, Tu 
igi SeTanxmebuli xarisxisaa. Tu xarisxi winaswar ar aris SeTanxmebuli, maSin 
nivTi unaklod CaiTvleba, Tu igi vargisia xelSekrulebiT gaTvaliswinebuli 
an Cveulebrivi sargeblobisaTvis. aseT SemTxvevaSi dacul unda iqnes 380-e 
muxlis moT xovnebic.1126

analogiuri debulebebia gaTvaliswinebuli ganviTarebuli qveynebis 
samoqalaqo kanonmdeblobaSic, romlebic ZiriTadad gamoiyeneba gvarovnu-
li nivTebis mimarT.1127 magaliTad, safrangeTis samoqalaqo kodeqsis 1246-e 
muxlis Tanaxmad, `roca valis sagania gvarovnuli nivTi, maSin movale val-
debuli araa misces kreditors saukeTeso xarisxis nivTi, Tumca, amasTan, 
movales ar SeuZlia SesTavazos uaresi xarisxis nivTi. germaniis samoqalaqo 
sjuldebis 243-e muxlis pirveli nawilis Tanaxmad, ̀ Tu valdebulebis sagania 
gvarovnuli niSniT gansazRvruli nivTi, maSin movale val debulia gadasces 
sul cota saSualo xarisxis nivTi~.1128

1124 WeWelaSvili, saxelSekrulebo samarTali, 2008, gv. 147.
1125 ZlieriSvili, nardobis xelSekrulebis samarTlebrivi buneba, 2011, gv. 82.
1126 ZlieriSvili, qonebis sakuTrebaSi gadacemis xelSekrulebis samarTlebrivi buneba, 
2010, gv. 44.
1127 The French civil code, translated with an introduction by John H. Crabb. Rev. ed. (as amended to I July, 
1994). Littleton. Colo, Rothman, 1995.
1128 Palandt/Heinrichs, 69 Auflage, 2010, §243, Rn 5; AnwK/Tettinger, §243, Rn 8; Pruting/Smidt-Kessel, 
§243, Rn 367.
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II. sasamarTlo praqtika

1. valdebulebis jerovani Sesruleba

valdebulebis jerovan SesrulebasTan mimarTebiT aRsaniSnavia saqarT-
velos uzenaesi sasamarTlos 2011 wlis 27 oqtombris ganCineba saqmeze # 
as-914-954-2011, kerZod, gasaCivrebuli ganCineba _ Tbilisis saapelacio sa-
samarTlos samoqalaqo saqmeTa palatis 2011 wlis 13 aprilis ganCineba; kasa-
toris moTxovna _ gasaCivrebuli ganCinebis gauqmeba; davis sagani _ valdeb-
ulebis Sesruleba.1129 

faqtobrivi garemoebebi:
Tamar manjaviZem sarCeli aRZra sasamarTloSi suaT sirTqaias mimarT val-

debulebis Sesrulebis moTxovniT Semdegi dasabuTebiT: 2008 wlis 25 Teber-
vals bankidan aRebuli sesxiT mosarCelis Svilma vaxtang maWavarianma SeiZina 
avtomanqana `mersedes benci“, Tumca, viniadan sabanko sesxis gadaxdas manja-
viZis ojaxi veRar axerxebda, gadawyvites mocemuli avtomanqanis realizacia. 
raki maWavariani sazRvargareT miemgzavreboda, man mosarCeles sanotaro 
wesiT gauforma mindobiloba, avtomanqanis gasxvisebis uflebiT. 2009 wlis 
TebervalSi mopasuxem mosarCelisgan, zepiri garigebis safuZvelze, SeiZina 
avtomanqana `mersedes benci“ saxelmwifo nomriT - 151, romelic warmoadgen-
da vaxtang maWavarianis sakuTrebas. mxareebi SeTanxmdnen, rom myidveli ara 
ugvianes sami Tvisa, gadaixdida nasyidobis fass _ 5,000 aSS dolars, ris Sem-
degac mis saxelze gadaformdeboda avtomanqana. paralelurad T.manjaviZem 
mopasuxes gadasca avtomanqana da saWiro dokumentacia. 2009 wlis ivnisis da-
sawyisSi, mas Semdeg, rac valdebulebis SesrulebisTvis dadgenili vada amoi-
wura, mosarCelem mimarTa suaT sirTqaias moTxovniT, dauyonebliv gadaexada 
avtomanqanis fasi an daebrunebina igi mosarCelisTvis. Tumca mopasuxem us-
axsrobis gamo, moiTxova gadaxdis vadis kidev erTxel gagrZeleba 2009 wlis 
10 ivnisamde. amasTanave, gadasca mosarCeles 1000 lari, raTa mas SesZleboda 
sabanko sesxis procentis dafarva da ori piris TandaswrebiT Seadgina xel-
werili, romliTac aRiara valdebulebis arseboba da gamoTqva mzadyofna 
mis Sesasruleblad. daTqmuli vadis gasvlis Semdeg mopasuxem kvlav ar ga-
daixada nasyidobis fasi, Tumca swored am dros Seisyida satvirTo avtoman-
qana. man aseve uari ganacxada avtomanqanis dabrunebaze. mosarCelem, vinaid-
an dainteresebuli iyo avtomobilis adgilsamyofliT, mimarTa sapatrulo 
policias da daadgina, rom igi 2009 wlis pirvel agvistos CamoerTva vinme 
iqenduroRlis da dayenebulia avtosadgomze. avtomobili mniSvnelovnad da-
zianebulia da aReniSneba avtosagzao SemTxvevis kvali. sajarimo avtosad-

1129 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2011 wlis 27 oqtombris #as-914-954-2011 gadawyvetileba.
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gomis momsaxurebisTvis gadasaxdeli Tanxa 2009 wlis 25 noembrisTvis Sead-
genda 968 lars, xolo, sasaqonlo eqspertizis daskvniT, avtomanqanisTvis 
miyenebuli ziani Seadgens 1090 lars. mopasuxe uars acxadebs, nebayoflobiT 
gadaixados avtomanqanis SekeTebis, avtosadgomze momsaxurebis xarjebisa da 
avtomanqanis Sesyidvis Tanxa.

saqmis proceduruli istoria:
Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2010 wlis 

10 dekembris gadawyvetilebiT, Tamar manjaviZis sarCeli dakmayofilda 
nawilobriv, mopasuxes mosarCelis sasargeblod daekisra 4394 aSS dolaris 
gadaxda, rac saapelacio wesiT gaasaCivra suaT sirTqaiam. 

Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 
13 aprilis ganCinebiT saapelacio saCivari ar dakmayofilda.

saxelSekrulebo-samarTlebrivi sakiTxebi:
ra TaviseburebebiT xasiaTdeba avtomanqanis Taobaze dadebuli nasyido-

bis xelSekruleba?
ra formiT ideba avtomanqanis nasyidobis xelSekruleba?

sasamarTlos daskvniTi gadawyvetileba:
sasamarTlom daaskvna, rom mopasuxes nawilobriv unda daekisros mosar-

Celis sasargeblod avtomanqanis SekeTebis, avtosadgomze momsaxurebis xar-
jebisa da avtomanqanis Sesyidvis Tanxis gadaxda.

sasamarTlos dasabuTeba:
pirveli instanciis sasamarTlom dadgenilad cno Semdegi faqtobrivi 

garemoebebi: 
2009 wlis TebervalSi Tamar manjaviZesa da suaT sirTqaias Soris daido 

zepiri garigeba, romlis Tanaxmad mopasuxem mosarCelisgan 5000 aSS dolarad 
SeiZina Tamar manjaviZis avtomanqana. 

mopasuxes nasyidobis fasi unda gadaexada nawil-nawil, ara ugvianes 2009 
wlis ivnisisa. 

nasyidobis xelSekrulebis sagani _ avtomanqana `mersedes _ benci~ 
#V1239158 transportis saregistracio mowmobis safuZvelze sakuTrebis 
uflebiT aRricxuli iyo Tamar manjaviZis aw gardacvlili Svilis vaxtang 
maWavarianis saxelze. v. maWavarianis samkvidro miRebuli aqvs Tamar manjaviZ-
es da igi warmoadgens mis uflebamonacvles. 2006 wlis 26 ivlisis #1-4204 min-
dobilobis Tanaxmad, avtomanqanis Sesaxeb garigebis Sedgenis momentSi Tamar 
manjaviZes sanotaro wesiT damowmebuli mindobilobis safuZvelze gaaCnda 
vaxtang maWavarianis moZravi qonebis gankargvis sruli uflebamosileba. D

2009 wlis TebervalSi mxareTa Soris nasyidobis zepiri garigebis dadebis 
Semdeg, mopasuxes faqtobrivadac gadaeca nayidi avtomanqana da suaT sirTqa-
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iam daiwyo am nivTiT sargebloba. avtomanqaniT sargeblobdnen ara marto 
nivTis uSualo SemZeni, aramed misi TanamSromlebic. mopasuxe da misi Tanam-
Sromlebi mosarCelisgan Sesyiduli avtomanqaniT sargeblobdnen nasyidobis 
zepiri xelSekrulebis dadebidan _ 2009 wlis Tebervlidan 2009 1 agvistomde. 
2009 wlis 1 agvistos Sedgenili sajarimo qviTriT dasturdeba, rom avto-
manqanas marTavda idris inqenderoRlu, romlis dajarimebis Sedegad saja-
rimo avtosadgomze moxvda. avtomanqana `mersedes benci“-151~ kvlav iricxeba 
vaxtang maWavarianis saxelze. sasamarTlom Seafasa dadgenili faqtobrivi 
garemoebebi da aRniSna, rom:

148-e da 149-e muxlebis Tanaxmad, avtomanqana warmoadgens ra moZrav 
nivTs, masze unda gavrceldes am kategoriis nivTebTan dakavSirebuli sa-
kuTrebis gadacemis samarTlebrivi reJimi. 186 I muxlis Tanaxmad, moZrav niv-
Tze sakuTrebis uflebis gadasacemad aucilebelia, rom mesakuTrem namdvili 
uflebis safuZvelze gadasces SemZens nivTi. 186 II muxlis Tanaxmad, nivTis 
gadacemad iTvleba SemZenisaTvis nivTis Cabareba pirdapir mflobelobaSi; 
arapirdapiri mflobelobis gadacema xelSekrulebiT, romlis drosac wina 
mesakuTre SeiZleba darCes pirdapir mflobelad; mesakuTris mier SemZenisaT-
vis mesame pirisagan mflobelobis moTxovnis uflebis miniWeba. 

aRniSnuli normis analiziT, moZrav nivTze sakuTrebis SesaZenad aucile-
belia ori winapirobis arseboba: mesakuTris namdvili, legitimuri ufleba da 
nivTis gadacema. avtomanqanis nasyidobaze SeTanxmebis momentSi T. manjaviZes 
sanotaro wesiT damowmebuli mindobilobis safuZvelze gaaCnda v. maWavaria-
nis moZravi qonebis gankargvis sruli uflebamosileba, aseve udavoa, rom 
N2009 wlis TebervalSi, mxareTa Soris nasyidobis zepiri garigebis dadebis 
Semdeg, myidvels _ suaT sirTqaias pirdapir mflobelobaSi gadaeca avto-
manqana da daiwyo am nivTiT sargebloba. amdenad, xelSekrulebis mxareebi 
SeTanxmdnen 327-e muxliT gaTvaliswinebul xelSekrulebis arsebiT pirobe-
bze, romelTac nasyidobis xelSekrulebisaTvis, 477-e muxlis Tanaxmad war-
moadgens xelSekrulebis sagani (avtomanqana `mersedes benci~) da nasyidobis 
fasi (5000 aSS dolari). xelSekrulebis arsebiT pirobas warmoadgenda nasy-
idobis fasis avtomanqanis gadacemis Semdeg, ara ugvianes 2009 wlis ivnisamde 
gadaxda. sadavos ar warmoadgens is garemoeba, rom myidvels nasyidobis safa-
suri srulad ar gaduxdia. 

zemoaRniSnuliT dasturdeba moZrav nivTze sakuTrebis warmoSobisT-
vis aucilebeli orive winapirobis arseboba, magram suaT sirTqaiasTvis sa-
kuTrebis uflebis gadacema SeTanxmebis pirobebis samarTlebrivi SefasebiT 
ar momxdara, kerZod: 

mocemul SemTxvevaSi dadgenilia, rom mxareebis SeTanxmebiT SemZenze 
sakuTreba gadavidoda nivTis safasuris gadaxdis Semdeg. 188-e muxlis Se-
sabamisad, Tu gamsxvisebelma pirobad daTqva sakuTrebis gadasvla SemZenze 
mxolod nivTis safasuris gadaxdis Semdeg, ivaraudeba, rom sakuTreba ga-
dava SemZenze safasuris srulad gadaxdis Semdeg. Tu SemZeni gaaWianurebs 
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safasuris gadaxdas, xolo gamsxvisebeli uars ityvis xelSekrulebaze, ukve 
ormxrivad ganxorcielebuli Sesruleba mxareebma unda daabrunon. 

miTiTebuli normis analizi cxadyofs, rom nivTis gadacema SemZenisaTvis 
jer kidev ar niSnavs masze sakuTrebis uflebis gadasvlas. nivTis miRebiT my-
idveli iZens misi flobisa da sargeblobis uflebas, Tumca nivTis gankargvis 
uflebamosileba mTlianad gamyidvels rCeba, romelic jer kidev mesakuTrea, 
vidre Tanxis srulad gadaxda ar moxdeba. pirobadebuli sakuTreba _ gamy-
idvelisTvis mesakuTris titulis SenarCuneba warmoadgens valdebulebiTi 
urTierTobidan warmoSobili gamyidvelis moTxovnis uzrunvelyofis saSu-
alebas, anu SemZenze sakuTrebis uflebis gadasvla damokidebulia valdeb-
ulebis Sesrulebis pirobaze _ nasyidobis safasuris gadaxdaze. 

amdenad, zemoaRniSnuli calsaxad miuTiTebs imaze, rom sakuTrebis 
ufleba mopasuxes avtomobilTan erTad ar gadascemia, radgan gamsxvisebel-
ma (Tamar manjaviZem) pirobad daTqva SemZenze (suaT sirTqaiaze) sakuTrebis 
uflebis gadacema mxolod Tanxis (5.000 aSS dolaris) srulad gadaxdis Sem-
deg. aqedan gamomdinare, sasamarTlo miiCnevs, rom sadavo avtomobilis amJa-
mindeli mesakuTre Tamar manjaviZea, romelsac, rogorc zemoT dasabuTda, 
sruli ufleba aqvs moiTxovos valdebulebis Sesruleba. 

sasamarTlo ver gaiziarebs mopasuxis mosazrebas, rom avtomobili, mar-
Talia, warmoadgens moZrav nivTs, magram masze vrceldeba ra specialuri 
reJimi, sakuTrebis warmosaSobad sakmarisi ar aris martooden mxareTa Se-
Tanxmeba da nivTis gadacema, aramed damatebiT saWiroa SemZenis mesakuTred 
registracia Sinagan saqmeTa saministros momsaxurebis saagentoSi, radgan 
`sagzao moZraobis usafrTxoebis Sesaxeb~ saqarTvelos kanonis me-9 muxlis 
pirveli nawilis Tanaxmad, saqarTvelos teritoriaze satransporto saSu-
aleba, misabmeli, nomriani agregati eqvemdebareba savaldebulo registra-
cias. 

sakuTrebis uflebis warmoSobis safuZvlebi amomwuravadaa dadgenili 
saqarTvelos samoqalaqo kodeqsiT, romelic erTmaneTisagan ganasxvavebs 
moZrav da uZrav nivTebze sakuTrebis SeZenis samarTlebriv reJims. 186-197-e 
muxlebiT gansazRvrulia ra moZrav nivTebze sakuTrebis SeZenis safuZvlebi, es 
wesebi Tanabrad vrceldeba yvela moZrav nivTze da igi ar adgens moZrav nivTze 
sakuTrebis SesaZenad savaldebulo registracias. 

rac Seexeba ̀ sagzao moZraobis usafrTxoebis Sesaxeb~ saqarTvelos kanons, 
pirveli muxlis Sesabamisad, kanoni gansazRvravs saqarTvelos teritoriaze 
sagzao moZraobis usafrTxoebis uzrunvelyofis samarTlebriv safuZvels. 
aRniSnuli kanoniT imperatiulad dadgenilia satransporto saSualebaTa 
savaldebulo registracia, rac TavisTavad ar warmoadgens nivTze sakuTrebis 
warmoSobis safuZvels. registraciis ganxorcieleba ar warmoadgens samoqa-
laqo-samarTlebriv aqts, igi mxolod sagzao moZraobis usafrTxoebis uz-
runvelyofis samarTlebriv safuZvels qmnis da Tavisi arsiT administraci-
uli samarTlis sferos ganekuTvneba. 



466

zurab ZlieriSvili

miTiTebuli kanonis safuZvelze saqarTvelos Sinagan saqmeTa ministris 
2007 wlis 31 ianvris #150 brZanebiT damtkicda `meqanikuri da satrans-
porto saSualebebis savaldebulo registraciis wesebis Sesaxeb~ instruq-
cia, romelic mkafiod warmoaCens meqanikuri satransporto saSualebebze 
registraciis Sinaarss, kerZod, instruqciis me-3 muxli gansazRvravs ra 
instruqciaSi gamoyenebul terminTa ganmartebas, me-6 punqtiT adens, rom 
mesakuTred miiCneva fizikuri an iuridiuli piri, romelmac saqarTvelos 
kanonmdeblobiT dadgenili wesiT moipova meqnikur satransporto saSuale-
baze sakuTrebis ufleba da gaaCnia Sesabamisi sakuTrebis damadasturebeli 
dokumenti, agreTve notariulad Sedgenili sakuTrebis mindobis xelSek-
rulebiT meqanikuri satransporto saSulebis mmarTveli piri, xolo amave 
muxlis me-12 punqtiT, meqanikuri satransporto saSualebaTa sakuTrebis 
damadasturebeli dokumenti aris am instruqciis me-11 muxlSi miTiTebu-
li organizacia an dawesebulebis mier gacemuli dokumenti, romelic adas-
turebs meqanikur satransporto saSualebaze fizikuri an iuridiuli piris 
sakuTrebis uflebas. sagulisxmoa instruqciis me-11 muxli, romlis Zali-
Tac meqanikur satransporto saSualebebze fizikuri an iuridiuli piris 
sakuTrebis ufleba dasturdeba erT-erTi dokumentiT, romelic gasces: a)
saregistracio ganyofilebebma (transportis saregistracio mowmoba, te-
qnikuri taloni, saaRricxvo baraTi, erToblivi gancxadeba (danarTi N1)) 
da aseve sxva uflebamosilma organoebma. amave instruqciis #1 danarTi ki 
meqanikuri satransporto saSualebaze sakuTrebis gadacemis mxareTa urT-
ierTSeTanxmebiT Sedgenili erToblivi gancxadebis nimuSs warmoadgens, ris 
safuZvelzec satransporto saSualebis registracia xorcieldeba. amave in-
struqciis me-3 muxlis mesame punqtiT mocemulia meqanikuri satransporto 
saSualebis registraciis definicia, kerZod, registracia aris am brZanebiT 
gansazRvruli wesiT, saagentos mier meqanikuri satransporto saSualebebis 
savaldebulo registracia, registraciaSi cvlilebebis ganxorcieleba, 
saregistracio niSnebis miniWeba, sagzao moZraobaSi monawileobisaTvis maTi 
daSveba da dadgenili wesiT saregistracio sistemasa da dokumentebSi in-
formaciis aRricxva. 

zemoaRniSnuli normebis analizi cxadyofs, rom avtomanqanis registraciis 
mizani da daniSnuleba kanoniT amomwuravad aris gansazRvruli da igi am niv-
Tze sakuTrebis warmoSobis aucilebeli winapiroba ar aris, Tumca mesakuTris 
Secvla savaldebulo registracias eqvemdebareba. 

Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 
13 aprilis ganCinebiT, saapelacio saCivari ar dakmayofilda Semdegi dasabuTe-
biT: 

palatam ar gaiziara apelant suaT sirTqaias mosazreba imis Taobaze, rom 
mxareTa Soris nasyidobis xelSekrulebis dadebisa da mopasuxisaTvis nivTis 
gadacemis momentSi nasyidobis sagans gaaCnda iseTi nakli, romlis Sesaxebac 
myidveli ar iyo informirebuli. aRniSnulTan dakavSirebiT pirveli instan-



467

saxelSekrulebo  samarTali

ciis sasamarTlom sworad miuTiTa saqarTvelos samoqalaqo saproceso kod-
eqsis 477-e, 317-e, 316-e, 361-e muxlebze da marTebulad daaskvna, rom mxareTa 
Soris nasyidobis xelSekrulebis dadebisa da mopasuxisaTvis nivTis gada-
cemis momentSi is xarvezebi, romlebic avtomobils gaaCnda, mopasuxisTvis 
cnobili iyo xelSekrulebis dadebis momentSive. aRniSnuli dasturdeba im 
garemoebiT, rom apelanti saqarTveloSi flobs avtomanqanebis profilaq-
tikas, amdenad, mas gaaCnda SesaZlebloba, Tavad Seemowmebina SeZenili avto-
mobili da misi realurad SekeTebis SemTxvevaSi, aseve SeeZlo am garemoebis 
damadasturebeli werilobiTi mtkicebulebebis warmodgena. miT ufro imis 
gaTvaliswinebiT, rom, mopasuxis axsna-ganmartebisa da mowme svetlana kviri-
kaZis Cvenebis mixedviT, avtomanqana swored am profilaqtikaSi SeakeTes. 487-
e muxli adgens gamyidvelis valdebulebas, gadasces myidvels nivTobrivi 
da uflebrivi naklisagan Tavisufali nivTi. 491 I muxlis Tanaxmad, myidvels 
SeuZlia, naklis gamo moiTxovos xelSekrulebis moSla 352-e muxlis mixed-
viT.

saapelacio sasamarTlom saqmis masalebiT dadgenilad miiCnia, rom mopa-
suxes, nivTis naklis gamo, xelSekrulebis moSla kanoniT dadgenili wesiT 
ar mouTxovia. ufro metic, mas Semdeg, rac mopasuxe suaT sirTqaiam, misive 
miTiTebiT, gaigo avtomanqanis naklis Sesaxeb, igi mainc moixmarda sakuTari 
Sexedulebisamebr, rac erTmniSvnelovnad metyvelebs, rom man sakuTrebaSi 
miiRo SeZenili nivTi. is garemoeba, rom suaT sirTqaias ar surda xelSek-
rulebis moSla da misi mizani iyo mxolod nasyidobis safasuris gadaxdis 
TariRis gadaweva, dasturdeba, TviT mopasuxe suaT sirTqaias iniciativiT 
dakiTxuli da Tavisi profilaqtikis TanamSromlis mowme svetlana kvirika-
Zis CvenebiT. amave mowmisa da mopasuxe suaT sirTqaias megobris, Taifun aqka-
ias mier xelmowerili dokumentiT aseve udavod dasturdeba mxareTa Soris 
arsebuli avtomanqanis nasyidobis xelSekrulebidan gamomdinare urTier-
Toba, romlis farglebSic suaT sirTqaia valdebuli iyo, mosarCelisaTvis 
nasyidobis fasi 5000 aSS dolari gadaexada 2009 wlis 10 ivnisamde. is garemoeba, 
rom am xelwerilis Sinaarsi cnobili iyo mopasuxisaTvis, dadasturebulia 
mowme svetlana kvirikaZis CvenebiT, romelmac piradad Seadgina es xelwerili 
Turqul enaze. 

477-e muxlis Sesabamisad, nasyidobis xelSekrulebiT gamyidveli movalea 
gadasces myidvels sakuTrebis ufleba qonebaze, masTan dakavSirebuli sab-
uTebi da miawodos saqoneli, xolo myidveli movalea, gadauxados gamyidvels 
SeTanxmebuli fasi da miiRos nayidi qoneba. gansaxilvel SemTxvevaSi dadge-
nil iqna, rom mxareTa Soris 2009 wlis TebervalSi zepiri formiT daido 
nasyidobis xelSekruleba, amasTan, Tamar manjaviZem Seasrula nasyidobis ze-
piri garigebiT dadgenili piroba da nasyidobis sagani gadasca mopasuxes, 
romelmac Tavisi valdebuleba Seasrula nawilobriv, kerZod, man srulad ar 
gadaixada nasyidobis safasuri da mosarCelisaTvis gadasaxdeli darCa 4394 
aSS dolari 317-e muxli gansazRvravs mxareTa Soris valdebulebis warmo-
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Sobis safuZvlebs, gansaxilvel SemTxvevaSi mxareTa Soris arsebuli valde-
bulebiT-samarTlebrivi urTierToba warmoiSva nasyidobis zepiri garigebis 
safuZvelze. 316 I muxliT, valdebulebis ZaliT, kreditori uflebamosilia, 
mosTxovos movales raime moqmedebis Sesruleba, xolo, 361 II muxlis Tanaxmad, 
valdebuleba unda Sesruldes jerovnad, keTilsindisierad, daTqmul drosa da 
adgilas. aRniSnulidan gamomdinare, palatam CaTvala, rom arsebobda mopasux-
isaTvis 4 394 aSS dolaris dakisrebis safuZveli. 

palatam ar gaiziara apelantis miTiTeba imis Taobaze, rom avtomobilisa 
da teqnikuri pasportis gadacemiT, suaT sirTqaias saxelze satransporto 
saSualebis sakuTrebis ufleba ar gadasula, radgan avtomanqana amJamadac 
aRricxulia aw gardacvlil vaxtang maWavarianis saxelze. sasamarTlom 
ganmarta, rom avtomobilis savaldebulo registracias iTvaliswinebs `sag-
zao moZraobis usafrTxoebis Sesaxeb~ saqarTvelos kanonis me-9 muxli, aseve 
saqarTvelos Sinagan saqmeTa ministris 31.01.07 wlis #150 brZanebiT damt-
kicebuli `meqanikuri satransporto saSualebebis savaldebulo registra-
ciis wesebis~ Sesaxeb instruqcia. miTiTebuli normatiuli aqtebis regu-
lirebis sferos warmoadgens saqarTvelos teritoriaze sagzao moZraobis 
usafrTxoebis uzrunvelyofa. aRniSnulis erT-erT aucilebel pirobas 
warmoadgens `sagzao moZraobis usafrTxoebis Sesaxeb~ kanonis me-9 muxlis 
pirveli nawiliT gaTvaliswinebuli moTxovna, romlis Tanaxmad, saqarTvelos 
teritoriaze satransporto saSualeba, misabmeli, nomriani agregati eqvemde-
bareba savaldebulo registracias. amasTan, satransporto saSualebis reg-
istracia ar warmoadgens samoqalaqo-samarTlebriv aqts. am valdebulebis 
ganxorcieleba warmoadgens mxolod erT-erT aucilebel pirobas sagzao 
moZraobis usafrTxoebis uzrunvelyofisaTvis da ara avtosatransporto sa-
Sualebaze sakuTrebis uflebis warmoSobisaTvis. avtomanqana aris moZravi 
nivTi da masze vrceldeba moZravi nivTis SeZenisaTvis samoqalaqo kodeqsiT 
dadgenili wesebi. gansaxilvel SemTxvevaSi dadgenilia, rom sadavo avto-
manqana Tamar manjaviZem, namdvili uflebis safuZvelze, nasyidobis xelSek-
rulebis Sesabamisad gadasca suaT sirTqaias. amdenad, udavoa, rom mopasuxe 
(apelanti) warmoadgens sadavo nivTis mesakuTres. 

palatam, apelantis pozicia samoqalaqo saproceso kodeqsis 275 I b muxlis 
Sesabamisad, sarCelis ganuxilvelad datovebis Sesaxeb im safuZvliT, rom T. 
manjaviZe warmoadgens arauflebamosil pirs, ar gaiziara da aRniSna, rom av-
tomobilis mesakuTre v. maWavariani gardaicvala 2010 wlis 8 aprils. saqmeSi 
arsebuli 2010 wlis 11 maisis sanotaro aqtiT dgindeba, rom gardacvlilis 
pirveli rigis memkvidres T. manjaviZes kanoniT dadgenil vadaSi wardgenili 
aqvs gancxadeba samkvidros miRebis Sesaxeb, rac niSnavs v. maWavarianis sam-
kvidros miRebas. aRniSnulidan gamomdinare, samkvidros marTvis farglebSi 
Tamar manjaviZe uflebamosilia, warmoadginos samkvidro masa yvela im samar-
Tlebriv urTierTobebSi, romlis monawilec iyo mamkvidrebeli. 

sakasacio sasamarTlom saqmis masalebis Seswavlisa da gasaCivrebuli gan-
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Cinebis samarTlebrivi dasabuTebis Semowmebis Sedegad miiCnia, rom sakasacio 
saCivari ar unda dakmayofiliyo. 

kiTxvebi:
 � eTanxmebiT sasamarTlos gadawyvetilebas SemZenze avtomanqanis sa-

kuTrebis uflebis gadasvlis sakiTxTan dakavSirebiT?
 � darRveulia Tu ara unaklo nivTis gadacemis valdebuleba?
 � mosarCele aris Tu ara uflebamosili piri?
 � ganxorcielda valdebulebis jerovani Sesruleba?

2. valdebulebis Sesrulebis adgili

valdebulebis Sesrulebis adgilTan mimarTebiT, metad mniSvnelovan de-
bulebebs Seicavs saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa 
palatis 2012 wlis 2 martis gadawyvetileba saqmeze #as-1297-1317-2011. kasa-
tori _ Sps „e. m. e-i“ (mosarCele); mowinaaRmdege mxare _ Sps „g-p-i“, ss „...banki 
_ “ (mopasuxe). gasaCivrebuli ganCineba _ Tbilisis saapelacio sasamarTlos 
samoqalaqo saqmeTa palatis 2011 wlis 9 ivnisis ganCineba; kasatoris moTxov-
na _ gasaCivrebuli ganCinebis gauqmeba da axali gadawyvetilebis miReba; da-
vis sagani _ saxelSekrulebo valdebulebis arajerovani Sesrulebis gamo 
Tanxis dakisreba1130 

faqtobrivi garemoebebi:
Sps „e. m. e-ma“ sarCeli aRZra sasamarTloSi Sps „g p-isa“ da ss „...banki - s“ 

mimarT mxareTa Soris dadebuli garigebis meore nawilis 80%-is _ 442 136 aSS 
dolaris, aseve pirgasamtexlos _ kontraqtis saerTo Rirebulebis 5%-is _ 
27 633 aSS dolars, aseve sasamarTlo xarjebis dakisrebis moTxovniT Semdeg 
garemoebaTa gamo: 

2008 wlis 17 ivniss Sps „e. m. e-sa“ da Sps „g p-s“ Soris daido EM#:-0016/12 
nasyidobis xelSekruleba, romlis Tanaxmadac mopasuxes mosarCelisgan unda 
eyida 2 erTeuli „micubiSis“ firmis lifti da 10 erTeuli eskalatori (e-
ebi). 

Sps „e. m. e-i“valdebuli iyo, SeemuSavebina e-ebis dizaini, SemdgomSi moex-
dina maTi warmoeba da bolos gadazidva.

mosarCele ar iyo valdebuli, saqarTvelos teritoriaze moexdina sx-
vadasxva xarjis, maT Soris dRg-s gadaxda. xelSekrulebis Rirebuleba Sead-
genda 552 670 aSS dolars. 

samuSaoebis dawyeba damokidebuli iyo xelSekrulebisa da misi danarTebis 
xelmoweraze da aseve pirveli klasis sabanko garantiis wardgenaze, xolo 

1130 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2012 wlis 2 martis #as-1297-1317-2011 gadawyvetileba.
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gadaxda unda momxdariyo or nawilad, pirveli nawili Seadgenda xelSek-
rulebis Rirebulebis 40%-s da misi gadaxda unda momxdariyo satransporto 
zednadebebis wardgenidan 5 samuSao dRis vadaSi, xolo meore nawili _ 60% 
mopasuxes unda gadaexada 5 dRis ganmavlobaSi mas Semdeg, rac danadgarebi 
Camovidoda daniSnulebis adgilas.

 2008 wlis 17 ivniss xelmoweril iqna ZiriTadi xelSekruleba da misi 
specifikaciebi, xolo 2008 wlis 20 ivniss warmodgenil iqna ss „...banki _ s“ 
ს11/08 sabanko garantia, riTac amoqmedda xelSekruleba. 2009 wlis 28 ianvars 
saerTaSoriso satransporto kompaniam „m.-m“ mopasuxes warudgina tvirTis 
gadazidvis satransporto zednadebebi, riTac amoqmedda fulis gadaxdis 
pirveli nawilis Sesrulebis valdebuleba, anu xelSekrulebis Rirebulebis 
40%-is gadaxdis valdebuleba, aqedan gamomdinare, mopasuxes Sps „e. m. e-is“ 
angariSze 2009 wlis 4 Tebervlamde unda Caericxa 221 068 aSS dolari. 

2009 wlis 16 Tebervals gaformda xelSekrulebis ს1 danarTi, romlis 
mixedviTac Tanxis pirveli nawilis gadasaxdelad gaTvaliswinebuli vada 
2009 wlis 4 Tebervlidan 18 Tebervlamde gaizarda da aseve pirvelad ga-
dasaxdeli Tanxa ganaxevrda.

xelSekrulebis dadebidan 2 wlis gasvlis Semdeg da, mravali moTxovnis 
miuxedavad, arc erTma mopasuxem ar Seasrula nakisri valdebuleba srulad, ar 
gadaixada xelSekrulebis Rirebulebis me-2 nawiliT gaTvaliswinebuli Tanxa, 
dRg da sabaJo gadasaxadebi, ar gaanaRdes sabanko garantia, ris Sedegadac 
nasyidobis xelSekrulebiT gaTvaliswinebuli saqoneli aRmoCnda saxelmwi-
fos sakuTrebaSi da momsaxurebis saagentos mier ganmeorebiT gamarTul au-
qcionze, Sps „g p-ma“ es saqoneli SeiZina darCenili Tanxis naxevar fasad.“

mopasuxe Sps „g p-ma“ sarCeli ar cno da mis dakmayofilebaze uaris Tqmis 
safuZvlad miuTiTa Semdeg garemoebebze: 

xelSekrulebis 2.1 punqtis mixedviT gamyidvelis valdebuleba Seadgenda 
tvirTis Tbilisamde transportirebasa da myidvelisaTvis gadacemas, xolo 7.2 
punqtis Tanaxmad, gamyidveli valdebuli iyo, uzrunveleyo myidveli Semdegi 
dokumentebiT: SefuTvis sia, warmoSobis sertifikati, satransporto zed-
nadebebi da invoisi, rac mosarCeles ar ganuxorcielebia.

 mopasuxe ar daeTanxma im garemoebas, rom „e. m. e-ma“ iyida momsaxureba, 
radgan aRniSnuli ar yofila gaTvaliswinebuli mxareTa SeTanxmebaSi.. ganba-
Jebis xarjebsa da dRg-s gadaxdis moTxovnaze mopasuxem aRniSna, rom maTTvis 
ar momxdara nasyidobis sagnis TbilisSi Semotanis faqtis Sesaxeb informaci-
is da arc masTan dakavSirebuli dokumentebis gadacema, romelTa mixedviTac 
swored zemoaRniSnuli faqti iyo erT-erTi safuZveli mosarCelis mier darCe-
nili anazRaurebis moTxovnisa da sapasuxo moqmedebis Sesrulebisa mopasuxis 
mxridan. 

ss „...banki - m“ aseve ar cno sarCeli da moiTxova mis dakmayofilebaze 
uaris Tqma Semdegi safuZvlebiT:

ss „...banki _ “ ar warmoadgens mosarCelesa da Sps „g p-s“ Soris dadebuli 
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xelSekrulebis mxares. banki, gacemuli sabanko garantiis mixedviT, benefi-
ciaria, anu Sps „e. m. e-s“ garantisaTvis, garda werilobiTi moTxovnisa, unda 
waredgina zednadebebis dednebi, rac am ukanasknels ar ganuxorcielebia. aseve 
2009 wlis 19 marts №01/545ª weriliT mimarTa Sps „g p-s“ da sTxova, misTvis 
ecnobebina, Sesrulda Tu ara Sps „g p-sa“ da Sps „e. m. e-s“ Soris gaformebuli 
xelSekrulebis vadebi da pirobebi. Sps „g p-s“ werili Cabarda 2009 wlis 19 
marts. Sps „g-p-i“ 24 martis №GRP/48 sapasuxo weriliT atyobinebda ss „...
banki _ s“, rom Sps „g p-ma“ daTqmul vadaSi gadauxada Sps „e. m. e-s“ kontraqtis 
Rirebulebis 20%, anu 110 534 aSS dolari, aseve atyobinebda, rom Sps „e. m. e-s“ 
ar miuwodebia misTvis danadgarebis CamosvlasTan dakavSirebuli dokumente-
bi. zemoT aRniSnuli werilis mixedviT, Sps „g p-ma“ gadauxada Sps „e. m. e-s“ 
Tanxis is nawili, romlis gadaxdis Semdeg Sps „e. m. e-s“ danadgarebi Tbilisis 
sabaJoze unda Camoetana, ris gamoc mopasuxem mosarCeles gaugzavna №01/550 
werili garantiis Tanxis gadaxdaze uaris Tqmis Sesaxeb. mopasuxe ar daeTa-
nxma sarCelSi miTiTebul garemoebas, rom mas dakisrebuli hqonda valdeb-
uleba Sps „e. m. e-is“ winaSe gaexsna Seubruneblad damtkicebuli akreditivi. 

saqmis proceduruli istoria:
Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2010 wlis 

26 noembris gadawyvetilebiT, Sps „e.m. e-is“ sarCeli Sps „g p-isa“ da ss „...ban-
ki - s“ mimarT ar dakmayofilda, rac saapelacio wesiT gaasaCivra mosarCelem.

Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 
9 ivnisis ganCinebiT, Sps „e.m. e-is“ saapelacio saCivari ar dakmayofilda, 
Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2010 wlis 26 
noembris gadawyvetileba darCa ucvlelad.

Sps „e. m. e-isma“ sakasacio palatam miiCnia, rom warmodgenili sakasacio 
saCivari ar iyo dasaSvebi samoqalaqo saproceso kodeqsis 391-e muxliT gaT-
valiswinebuli arc erTi safuZvliT da ganCinebiT dauSveblad miiCnia igi.

saxelSekrulebo-samarTlebrivi sakiTxebi:
ganxorcielda Tu ara mopasuxis mier valdebulebis jerovani Sesruleba? 
ganxorcielda Tu ara mosarCelis mier mopasuxisaTvis nasyidobis sagnis 

TbilisSi Semotanis faqtis Sesaxeb informaciisa da masTan dakavSirebuli 
dokumentebis gadacema?

darRveulia Tu ara valdebulebis Sesrulebis adgilTan dakavSirebiT 
dadgenili moTxovnebi?

warmoadgens Tu ara ss „...banki –“ mosarCelesa da Sps „g p-s“ Soris dade-
buli xelSekrulebis mxares? 

sasamarTlos daskvniTi gadawyvetileba:
sasamarTlom daaskvna, rom mosarCelis moTxovna mopasuxeebis mimarT sax-

elSekrulebo valdebulebis arajerovani Sesrulebis gamo Tanxis dakisre-
basTan dakavSirebiT ar unda iqnes dakmayofilebuli.
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sasamarTlos dasabuTeba
Tbilisis saqalaqo sasamarTlom miuTiTa, rom 2008 wlis 17 ivnisis nasy-

idobis xelSekrulebis pirobebis Tanaxmad, nasyidobis sagnis saboloo dan-
iSnulebis adgilad ganisazRvra q.Tbilisi. gamyidvels myidvelisTvis tvirTi 
unda miewodebina q. TbilisSi xelSekrulebis 2.1 punqtis Sesabamisad. ZiriTadi 
xelSekrulebis am nawils ar ganucdia cvlileba 2009 wlis 16 Tebervals. nasy-
idobis xelSekrulebiT gaTvaliswinebuli tvirTi, kerZod, ori „micubiSis“ 
lifti da 10 erTeuli „micubiSis“ eskalatori konteinerebiT 2009 wlis 1 
marts Semovida saqarTveloSi, foTis navadgurSi. tvirTi dasawyobda sabaJo 
terminalze.

 sasamarTlom miuTiTa 361 II muxlze da aRniSna, rom xelSekrulebiT gansaz-
Rvruli Sesruleba unda moxdes mxareTa mier winaswar gansazRvruli daniS-
nulebis adgilze. normis miznebidan gamomdinare, Sps „e. m. e-s“ xelSekrulebiT 
nakisri valdebulebis Sesrulebis mizniT, xelSekrulebis sagani unda miewo-
debina xelSekrulebiT gansazRvrul adgilze. im garemoebis gaTvaliswinebiT, 
rom nasyidobis xelSekrulebiT gaTvaliswinebuli tvirTi 2009 wlis 1 marts 
Semovida foTis navsadgurSi, sasamarTlom miiCnia, rom Sps „e. m. e-is“ mier 
xelSekrulebiT gansazRvruli pirobebis darRvevaa saxeze, kerZod, darRveu-
lia mxareTa SeTanxmeba miwodebis adgilis SecvlasTan. 

sasamarTlom ar gaiziara mosarCelis mosazreba, rom sabaJo valdebule-
bebis Seusruleblobis gamo, tvirTis saxelmwifo sakuTrebaSi gadasvla 
gamowveul iqna mosarCelis umoqmedobiT, romelmac Tavis droze ar miiRo 
da ganaxorciela foTSi Semosuli tvirTis ganbaJeba. im SemTxvevaSi, Tuki Ses-
ruldeboda xelSekrulebiT gaTvaliswinebuli piroba tvirTis miwodebis ad-
gilis Tbilisamde transportirebis Taobaze, garantiis moqmedebis farglebSi - 
2009 wlis 17 martamde uzrunvelyofili iqneboda xelSekrulebis Rirebulebis 
100%-iani anazRaureba. 

 sasamarTlom ixelmZRvanela 316 I, 317 I muxlebiT da ganmarta, rom 
xelSekruleba, rogorc samoqalaqo samarTlis instituti, aris ormxrivi (an 
mravalmxrivi) nebis gamovlena, romelic mimarTulia samarTlebrivi urTier-
Tobis warmoSobis, Secvlis an Sewyvetisaken. xelSekruleba ideba mxareebis 
urTierTTanmxvedri, saerTo miznisken mimarTuli nebis gamoxatvis Sedegad. 
327-e muxlis Tanaxmad, xelSekrulebis dadebis faqts kanonmdebeli ukav-
Sirebs mis arsebiT pirobebze mxareTa SeTanxmebis miRwevas. 

saqmis masalebiT irkveva, rom Sps „e. m. e-sa“ da Sps „g p-s“ Soris dade-
buli xelSekrulebis arsebiT pirobebze SeTanxmeba moxda rogorc ZiriTadi 
xelSekrulebis dadebisas - 2008 wlis 17 ivniss, aseve, 2009 wlis 16 Teber-
vals, rodesac ZiriTadi xelSekrulebis calkeulma punqtebma ganicada cv-
lileba, xolo xelSekrulebis danarCeni pirobebi darCa ucvleli.

 sasamarTlom ixelmZRvanela 477-e muxliT da aRniSna isic, rom erT-er-
Ti xelSemkvreli mxaris _ Sps „e. m. e-is“ mier darRveul iqna am normis pirveli 
nawiliT dadgenili samive piroba: a) Sps „g p-s“ ar miewoda xelSekrulebis sa-
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gani xelSekrulebiT gansazRvrul adgilas _ q.Tbilisis sabaJoze; b) Sps „g p-s“ 
ar miewoda xelSekrulebiT SeTanxmebuli dokumenti - sasaqonlo zednadebis 
originali; g) zemoT dasaxelebuli orive pirobis darRvevam sabolod gamoiwvia 
tvirTze sakuTrebis uflebis gadaucemloba. 

 sasamarTlom 477-e muxlis Sinaarsis gaTvaliswinebiT, CaTvala, rom 
nivTis myidveli valdebulia, nasyidobis fasi gadaixados mxolod gamyidve-
lis mier amave normis pirveli nawiliT gaTvaliswinebuli pirobebis srulad 
Sesrulebis Semdeg. gansaxilvel SemTxvevaSi ki Sps „g p-is“ mier ZiriTadi 
Tanxis 80%-is gadaxdis Sesaxeb valdebuleba ar warmoSobila. rac Seexeba 
Sps „g p-isaTvis“ pirgasamtexlos saxiT 27633 aSS dolaris anazRaurebis da-
kisrebis moTxovnas, miuTiTa Semdegze: pirgasamtexlo, 153-e muxlis Tanax-
mad, aqcesorul uflebas warmoadgens, vinaidan am SemTxvevaSi ar arsebobs 
ZiriTadi Tanxis dakisrebis safuZveli, Sesabamisad, ar arsebobs arc pirgas-
amtexlos dakisrebis safuZveli. 

usafuZvlod iqna miCneuli mosarCelis moTxovna ss „...banki - saTvis“ sa-
banko garantiiT gaTvaliswinebuli Tanxis anazRaurebis dakisrebis Sesaxeb. 
aRniSnuli mosazreba sasamarTlom daamyara Semdeg garemoebebs: 879-e muxlis 
Tanaxmad, sabanko garantia warmoadgens fuladi valdebulebis Sesrulebis 
uzrunvelyofis saSualebas, romlis mizani ZiriTadi valdebulebis Sesrule-
baa. garantis valdebuleba sagarantio Tanxis gacemis Sesaxeb warmoiSoba 
garkveuli winapirobebis erTdroulad arsebobis SemTxvevaSi. amisaTvis, 
mniSvnelovania imis dadgena, ramdenad arsebobs sagarantio Tanxis moTxovnis 
safuZveli, rac gulisxmobs imas, rom: a) saWiroa werilobiTi formiT fula-
di Tanxis gadaxdis Sesaxeb moTxovnis wardgena; b) im dokumentebis wardgena, 
romlebic sagarantio werilSia miTiTebuli; g) miTiTeba principalis mier 
ZiriTadi valdebulebis darRvevis faqtze, aseve miTiTeba imis Taobaze, Tu 
raSi gamoixata principalis mier Tavisi movaleobebis Seusrulebloba. bene-
ficiaris moTxovna warmoadgens garantis valdebulebis warmoSobis damadas-
turebel ZiriTad iuridiul dokuments. garantisaTvis wardgenili moTxovna 
ar Seicavda miTiTebas imis Taobaze, Tu raSi gamoixata principalis mier 
xelSekrulebiT nakisri valdebulebis darRveva. sasamarTlom miuTiTa 887 I 
muxlze da miiCnia, rom ss „...banki - s“ valdebuleba sagarantio Tanxis gace-
mis Sesaxeb ar warmoSobila.

Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 
9 ivnisis ganCinebiT Sps „e. m. e.-is“ saapelacio saCivari ar dakmayofilda da 
ucvlelad darCa Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kole-
giis gadawyvetileba. 

saapelacio palatis ganCineba sakasacio wesiT gaasaCivra Sps „e. m. e-ma“, 
moiTxova gasaCivrebuli ganCinebis gauqmeba da sakasacio sasamarTlos mier 
axali gadawyvetilebis miReba Semdegi safuZvlebiT: saapelacio palatis gan-
Cineba samarTlebrivad sakmarisad dasabuTebuli ar aris, rac samoqalaqo 
saproceso kodeqsis 394-e muxlis Sesabamisad, misi gauqmebis safuZvelia. ga-
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saCivrebuli ganCinebiT sasamarTlos Sefaseba ar miucia im faqtisaTvis, rom 
mxareTa Soris 2008 wlis 17 ivniss gaformebuli xelSekruleba Sereuli tipis 
xelSekrulebaa. aRniSnul mosazrebas adasturebs Tavad xelSekrulebis sa-
Tauri, sadac araa miTiTebuli nasyidobis Taobaze, xolo palatam dadgenilad 
miiCnia mxareTa Soris nasyidobis samarTlebrivi urTierTobis warmoSoba. 
saqmis ganxilvisas apelanti moiTxovda aseve xelSekrulebis samarTlebrivi 
tipis gansazRvras, ris Taobazec sasamarTlos ar umsjelia. aRniSnuls mniS-
vneloba aqvs imdenad, ramdenadac Sereuli xelSekruleba SeiZleba Seicavdes 
rogorc nasyidobis, ise sxva samarTlebrivi urTierTobis maregulirebel 
wesebs. kasatoris am pozicias adasturebs sadavo xelSekrulebis 2.1. punqti 
da misi danarTebi, saidanac naTlad irkveva, rom garigeba Seicavs rogorc 
nasyidobisa da nardobis, ise gadazidvisa da dazRvevis maxasiaTebel niS-
nebs. am sakiTxze msjelobis ararseboba gasaCivrebuli ganCinebis gauqmebis 
safuZvelia. palata valdebuli iyo, srulyofilad gamoerkvia saqmisaTvis 
mniSvnelovani garemoebebi, miuxedavad imisa, dadgindeboda Tu ara gamyidve-
lis valdebuleba saqonlis Tbilisamde miwodebaze. am garemoebaTa daudgen-
loba arRvevs, erTi mxriv, dispoziciurobis princips da, meore mxriv, dasab-
uTebuli gadawyvetilebis miRebis valdebulebas. danadgarebis fasis 20%-is 
gadaxda ver dafaravda garigebidan gamomdinare kasatoris mier gaweul xar-
jebs, rac mas, bunebrivia, warmouSobda nivTis miwodebis dakavebis uflebas. 
sasamarTlo valdebuli iyo Sefaseba mieca am sakiTxisaTvis da gadawyvetile-
ba daesabuTebina me-500 muxliT, ris gamouyeneblobiTac gadawyvetileba 
sruliad dausabuTebelia. gasaCivrebuli ganCinebis arasakmaris iuridiul 
dasabuTebaze mianiSnebs is faqtic, rom sasamarTlos ar uxelmZRvanelia 
342-e muxliT da ar daudgenia mxareTa Soris gaformebuli xelSekruleba 
warmoadgenda Tu ara standartuli pirobebiT dadebul garigebas. aRniSnu-
li garemoebis gamokvlevis sawinaaRmdegod, sasamarTlom ganCineba mxolod 
nasyidobis maregulirebeli normebiT daasabuTa da Sefaseba ar misca iseT 
garemoebas, rogoricaa mxareTa mier xelSekrulebiT SeTanxmebuli piro-
bebi, maT Soris xelSekrulebiT SeTanxmebuli Rirebulebis gadaxdis piroba. 
im garemoebis gaTvaliswinebiT, rom sadavo garigeba ar aris standartuli 
xelSekruleba da moicavs nardobis maregulirebel wessac, sasamarTlos, 
648-e muxlis Tanaxmad, unda Seefasebina is faqtic, rom myidveli valdebuli 
iyo Tanxis nawil-nawil gadaxdazec. aRniSnuls aseve iTvaliswinebda xelSek-
rulebis ს1 danarTiT Setanili cvlilebac. gamomdinare iqidan, rom kasa-
tors, romelsac ormxrivi xelSekrulebiT hqonda dakisrebuli valdebuleba, 
SeeZlo sapasuxo moqmedebis Sesrulebamde uari eTqva Tavisi valdebulebis 
Sesrulebaze, kerZod, Tavdapirvel mopasuxes, xelSekrulebis №1 danarTis 
Sesabamisad, Sps „e. m. e-is“ sasargeblod unda gaexsna Seubruneblad damt-
kicebuli akreditivi da Semdeg moeTxova gamyidvelis momsaxure bankisagan 
dokumentacia, rac mas ar ganuxorcielebia. amdenad, saapelacio sasamarTlo 
valdebuli iyo gadawyvetilebis dasabuTebisas exelmZRvanela 369-e da 648-e 
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muxlebis moTxovnebiT. 
 sakasacio palatam miiCnia, rom warmodgenili sakasacio saCivari ar iyo 

dasaSvebi samoqalaqo saproceso kodeqsis 391-e muxliT gaTvaliswinebuli 
arc erTi safuZvliT da ganCinebiT dauSveblad miiCnia igi.

kiTxvebi:
 � eTanxmebiT sasamarTlos gadawyvetilebas gamyidvelis mxridan sax-

elSekrulebo valdebulebis Sesrulebis adgilis darRvevasTan da-
kavSirebiT?

 � xom ar aqvs adgili mxareTa Soris Sereuli xelSekrulebis dadebas?
 � ss „banki“ aris Tu ara valdebuli piri (saTanado mopasuxe)?

3. valdebulebis Sesrulebis dro
 
valdebulebis Sesrulebis drosTan mimarTebiT mniSvnelovania saqarT-

velos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2008 wlis 18 
noembris gadawyvetileba saqmeze # as-654-876-08. kasatori (mopasuxe) _ a. 
a-ani; mowinaaRmdege mxare (mosarCele) _ quTaisis ... saxelmwifo Teatri; 
gasaCivrebuli gadawyvetileba _ quTaisis saapelacio sasamarTlos samo-
qalaqo saqmeTa palatis 2008 wlis 6 ivnisis gadawyvetileba. davis sagani 
_ Tanxis dakisreba.

faqtobrivi garemoebebi:
2007 wlis 8 ivniss quTaisis saqalaqo sasamarTlos samoqalaqo saqmeTa 

kolegias sasarCelo gancxadebiT mimarTa quTaisis ... saxelmwifo Teatrma 
mopasuxe a. a-anis mimarT. mosarCelem moiTxova mopasuxisaTvis abonement-
ebis gavrcelebis Sedegad warmoSobili davalianebis anazRaurebis dakisreba 
1353.48 laris odenobiT.

 mosarCelis miTiTebiT, zemoaRniSnuli davalianebis Taobaze a. a-ani 
araerTxel iqna gafrTxilebuli. 2005 wlis 4 oqtombers mopasuxem axsna-
ganmartebiTi baraTi waradgina da davalianeba aRiara. moTxovnis dakmayo-
filebis samarTlebriv safuZvlad mosarCelem miuTiTa 361 II muxlze (tomi 1, 
s.f. 1-2). 

mopasuxe a. a-anma sarCeli ar cno da aRniSna, rom mosarCelis moTxovna 
xandazmuli iyo. amasTan, mis mier aranairi valis aRiarebas adgili ar hqo-
nia. im SemTxvevaSi, Tu xelSekrulebis pirobebis darRvevaze imsjelebda, 
sasamarTlos unda gaeTvaliswinebina, rom mopasuxis mimarT nakisri valde-
buleba saerTod ar Sesrulebula gaweuli samuSaos anazRaurebis Tvalsaz-
risiT (tomi 1, s.f. 16-19). 
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saqmis proceduruli garemoebebi:
quTaisis saqalaqo sasamarTlos 2007 wlis 12 seqtembris gadawyvetile-

biT, quTaisis ... Teatris sarCeli ar dakmayofilda. 
saqalaqo gadawyvetileba saapelacio wesiT gaasaCivra quTaisis ... Teat-

rma, romelmac moiTxova gasaCivrebuli gadawyvetilebis gauqmeba da sarCe-
lis dakmayofileba. quTaisis saapelacio sasamarTlos samoqalaqo saqmeTa 
palatis 2008 wlis 6 ivnisis gadawyvetilebiT, quTaisis ... Teatris saapela-
cio saCivari dakmayofilda, gauqmda quTaisis saqalaqo sasamarTlos 2007 
wlis 12 seqtembris gadawyvetileba, quTaisis ... Teatris sarCeli dakmayo-
filda, a. a-ans quTaisis Tojinebis Teatris sasargeblod daekisra 1353.48 
laris gadaxda. 

saapelacio sasamarTlos gadawyvetileba sakasacio wesiT gaasaCivra a. a-
anma, romelmac moiTxova gasaCivrebuli gadawyvetilebis gauqmeba da axali 
gadawyvetilebiT mosarCelisaTvis sarCelis dakmayofilebaze uaris Tqma. 

sakasacio sasamarTlom dasaSvebad cno sakasacio saCivari, Seiswavla 
saqmis masalebi, mousmina mxareTa axsna-ganmartebebs, gamoikvlia sakasacio 
saCivris safuZvlebi da mivida im daskvnamde, rom unda dakmayofilebuliyo 
sakasacio saCivari da saqme xelaxla gansaxilvelad daubruna saapelacio sa-
samarTlos. 

saxelSekrulebo-samarTlebrivi sakiTxebi:
movalis mxridan adgili aqvs faqtis aRiarebas Tu valdebulebis aRiare-

bas?
xandazmulia Tu ara mosarCelis moTxovna?
gansazRvrulia Tu ara valdebulebis Sesrulebis dro?

sasamarTlos dasabuTeba:
pirveli instanciis sasamarTlom dadgenilad cno, rom mxareTa Soris 

saqmiani urTierToba Sewyda 1998 wels, mxareebma daadastures, rom maT So-
ris saqmiani urTierTobis Sewyvetis Semdeg gasulia TiTqmis 10 weli. saqmeSi 
arsebuli faqtobrivi garemoebebisa da modave mxareebis axsna-ganmartebebis 
safuZvelze moTxovna miiCnia xandazmulad da ar daakmayofila sarCeli.

saapelacio sasamarTlo ar daeTanxma pirveli instanciis sasamarTlos 
daskvnas mocemuli davis xandazmulad miCnevis Taobaze da aRniSnulTan da-
kavSirebiT miuTiTa 365-e muxlze, romlis Tanaxmad, Tu valdebulebis Ses-
rulebisaTvis ar aris gansazRvruli dro da igi sxva garemoebebidanac ar 
irkveva, maSin kreditors nebismier dros SeuZlia moiTxovos misi Sesrule-
ba, xolo movales SeuZlia igi dauyovnebliv Seasrulos. ramdenadac To-
jinebis Teatrsa da a. a-ans Soris dadebuli xelSekrulebiT valdebulebis 
Sesrulebis dro ar gansazRvrula, saapelacio sasamarTlom mosarCelis 
moTxovna xandazmulad ar miiCnia. 

saapelacio sasamarTlom yuradReba gaamaxvila im garemoebaze, rom a. a-
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anis axsna-ganmartebiTi baraTi mxareTa Soris valdebulebis arsebobas adas-
turebda. amasTan, mas abonementebis nawili Tanxa TeatrisaTvis gadaxdili 
hqonda. saapelacio sasamarTlom miuTiTa 361 I muxlze, romlis mixedviT yove-
li Sesruleba gulisxmobs valdebulebis arsebobas. 361 II muxlis Tanaxmad ki, 
valdebuleba unda Sesruldes jerovnad da keTilsindisierad (tomi 2, s.f. 41-
44). 

saapelacio sasamarTlos gadawyvetileba sakasacio wesiT gaasaCivra a. a-
anma, romelmac moiTxova gasaCivrebuli gadawyvetilebis gauqmeba da axali 
gadawyvetilebiT mosarCelisaTis sarCelis dakmayofilebaze uaris Tqma. 

kasatori miiCnevs, rom saapelacio sasamarTlom sadavo samarTlebri-
vi urTierTobis mosawesrigeblad arasworad gamoiyena 365-e muxli, romlis 
mixedviT, Tu valdebulebis SesrulebisaTvis ar aris gansazRvruli dro da 
igi sxva garemoebebidanac ar irkveva, maSin kreditors nebismier dros Seu-
Zlia moiTxovos misi Sesruleba, xolo movales SeuZlia igi dauyovnebliv 
Seasrulos. marTalia, kanonis dasaxelebul normaSi saubaria kreditoris 
uflebamosilebaze valdebulebis Sesrulebis nebismier dros moTxovnasTan 
mimarTebaSi, magram, kasatoris azriT, aseT SemTxvevaSi valdebulebis Ses-
rulebis nebismier dros moTxovnis SesaZlebloba mxolod xandazmulobis 
vadis farglebSi moiazreba. ramdenadac mocemul SemTxvevaSi adgili aqvs 
saxelSekrulebo moTxovnas, 129 I muxlidan gamomdinare, masze unda gavrcel-
des moTxovnis xandazmulobis samwliani vada, romlis aTvlac 130-e muxlis 
Sesabamisad unda moxdes moTxovnis warmoSobis momentidan. 

kasatoris mosazrebiT, sadavo SemTxvevaSi moTxovnis warmoSobis moments 
warmoadgens mxareTa Soris saqmiani urTierTobis Sewyvetis dro _ 1998 weli, 
vinaidan dadgenilia, rom valdebulebis nawilobriv Sesrulebas adgili hqon-
da 1998 wels. Sesabamisad, mopasuxisaTvis saqmiani urTierTobis Sewyvetis-
Tanave cnobili iyo uflebis darRvevis faqti, kerZod is, rom abonementTa 
Rirebuleba srulad ar iyo dafaruli.

 kasatori ar eTanxmeba saapelacio sasamarTlos msjelobas mis mier ax-
sna-ganmartebiTi baraTiT valdebulebis arsebobis dadasturebis Taobaze. 
aRniSnul baraTSi a. a-ans valis arseboba ki ar uRiarebia, aramed mopasuxes-
Tan sadavo xelSekrulebis safuZvelze warmoSobili urTierTobebi aRwera. 
amasTan, mas valdebulebis arsebobac rom eRiarebina, 144-e muxlidan gamom-
dinare, mainc darCeboda valdebulebis Sesrulebaze uaris Tqmis ufleba, 
ramdenadac mosarCelis moTxovna xandazmuli iyo (tomi 2, s.f. 47-56). 

sakasacio sasamarTlom dasaSvebad cno sakasacio saCivari, Seiswavla 
saqmis masalebi, mousmina mxareTa axsna-ganmartebebs, gamoikvlia sakasacio 
saCivris safuZvlebi da mivida im daskvnamde, rom unda dakmayofilebuliyo 
sakasacio saCivari da saqme xelaxla gansaxilvelad daubruna saapelacio sa-
samarTlos Semdeg garemoebaTa gamo: 

sakasacio sasamarTlom miiCnia, rom saapelacio sasamarTlos gasaCivre-
buli gadawyvetileba gamotanilia saqmeze faqtobrivi garemoebebis sru-
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lyofili dadgenisa da samarTlebrivi Sefasebis gareSe. kerZod, am SemTx-
vevaSi sadavo samarTlebrivi urTierTobis mimarT 129 I muxlis safuZvelze 
saxelSekrulebo moTxovnebis xandazmulobis samwliani vada unda gavrcel-
des. 

amasTan dakavSirebiT sakasacio sasamarTlom arasworad miiCnia saapela-
cio sasamarTlos mier sadavo samarTalurTierTobis mimarT 365-e muxlis Se-
fardeba. aRniSnuli normis gamoyeneba im SemTxvevaSia SesaZlebeli, rode-
sac valdebulebis SesrulebisaTvis ar aris gansazRvruli dro da igi sxva 
garemoebebidanac ar irkveva, mocemul SemTxvevaSi ki saapelacio sasamarTlom 
ar gamoarkvia, valdebulebis Sesrulebis dro irkveoda Tu ara sadavo samarT-
lebrivi urTierTobis Sinaarsidan gamomdinare. pirveli instanciis sasamarT-
lom dadgenilad cno, rom mxareTa Soris saqmiani urTierToba Sewyda 1998 
wels, mxareebma daadastures, rom maT Soris saqmiani urTierTobis Sewyvetis 
Semdeg gasulia TiTqmis 10 weli. 

saapelacio sasamarTlom aseve ar gaaqarwyla pirveli instanciis sa-
samarTlos daskvna mxareTa Soris saqmiani urTierTobebis 1998 wels Sewyve-
tis Sesaxeb, ar imsjela, Tuki mxareTa Soris saqmiani urTierToba 1998 wels 
Sewyda, aseT SemTxvevaSi .... Teatrs, gonivrulad unda evarauda Tu ara, rom 
sadavo Tanxis nawilSi xelSekruleba ar Sesrulda. 

saapelacio sasamarTlos arc is garemoeba daudginia, Tu rodis moiTxova 
Tavdapirvelad .... Teatrma am valdebulebis Sesruleba. gasaTvaliswinebe-
lia is garemoebac, rom am SemTxvevaSi sadavoa ara mTliani valdebulebis, 
aramed misi darCenili nawilis Sesruleba, xolo saapelacio sasamarTlom ar 
gamoarkvia, Tu rodis Sesrulda valdebulebis nawili da aSkara iyo Tu ara, 
rom sadavo Tanxis nawilSi valdebuleba ar Sesrulda. amasTan dakavSirebiT 
saapelacio sasamarTlom unda daadginos, Tu ra vadis abonementebi hqonda 
gasavrcelebeli mocemul SemTxvevaSi mopasuxes, rodis amoiwureboda maTi 
gamoyenebisa da gavrcelebis vada, rodis Seityo an unda Seetyo Teatrs abo-
nementebis gavrcelebis vadis amowurvis Sesaxeb da rodidan warmoeSva mas 
darCenili Tanxis dabrunebis moTxovna. 

sakasacio sasamarTlom aseve ganmarta, rom saqmis xelaxla ganxilvisas 
saapelacio sasamarTlom aseve unda imsjelos a. a-anis 2005 wlis 4 oqtombris 
axsna-ganmartebis Sesaxeb (t.1, s.f.10-11) da Seafasos, warmoadgens Tu ara igi 
144 III muxlis safuZvelze valdebuli piris aRiarebas. aRniSnulTan mimarTe-
baSi sakasacio sasamarTlom miiCnia, rom am SemTxvevaSi sworad unda Sefasdes 
Semdegi garemoeba: axsna-ganmarteba Tavisi Sinaarsis gaTvaliswinebiT war-
moadgens a. a-anis mier valdebulebis aRiarebas Tu faqtis aRiarebas, radgan, 
rogorc 137-e, ise 144 III muxliT gansazRvruli samarTlebrivi Sedegi uka-
vSirdeba movalis mier valdebulebis aRiarebas, sadac movale gamoxatavs 
nebas, iZleva dapirebas valdebulebis Sesrulebis Taobaze da ara faqtis 
aRiarebas, sadac movale axdens martooden valdebulebis faqtobrivi gare-
moebebis konstatacias.
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kiTxvebi:
 � eTanxmebiT sasamarTlos gadawyvetilebas mosarCelis mxridan xan-

dazmulobis vadis gasvlasTan dakavSirebiT?
 � ramdenad SeeZlo saapelacio sasamarTlos, rom gamoeyenebina 365-e 

muxli?
 � ra samarTlebrivi Sedegi ukavSirdeba valdebuli piris aRiarebas?

4. valdebulebis Sesrulebis subieqtebi

mesame piris mimarT valdebulebis SesrulebasTan dakavSirebiT Zalzed 
mniSvne lo vania saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa pala-
tis 2012 wlis 7 Tebervlis ganCineba saqmeze #as-1240-1260-2011. 

gasaCivrebuli ganCineba _ Tbilisis saapelacio sasamarTlos samoqalaqo 
saqmeTa pa latis 2011 wlis 15 ivnisis ganCineba; kasatoris moTxovna _ ga-
saCivrebuli ganCinebis gauqmeba; davis sagani _ saijaro xelSekrulebis dade-
bulad cnoba.

faqtobrivi garemoebebi:
v. g-ma sarCeli aRZra Tbilisis saqalaqo sasamarTloSi i. g-is, l. g-isa 

da v. i-is mimarT da moiTxova: dadebulad iqnes cnobili q.TbilisSi, ..., d-is 
quCa ¹2-Si mdebare Senoba-nagebobaze i. g-es, l. g-esa da v. g-s Soris ar-
sebuli saijaro xelSekruleba Semdegi pirobebiT: saijaro xelSekrulebis 
moqmedebis aTwliani vadiT saijaro qiris TveSi 4000 aSS dolaris gadaxda 
da moijarisTvis qveijaris gacemis uflebiT; i. g-es, l. g-esa da v. g-s So-
ris gansazRvruli pirobebiT dadebuli saijaro xelSekrulebidan gamomdin-
are, meijaris ufleba-movaleobebi gadavides v. i-is saxelze Semdegi safuZv-
lebiT: 2008 wlis pirvel ivniss l. da i. g-eebTan zepiri formiT daido ijaris 
xelSekruleba, romlis safuZvelze mosarCelem ijariT aiRo l. da i. g-ee-
bis kuTvnili q.TbilisSi, d-is quCa ¹2-Si mdebare uZravi qoneba. SeTanxmebis 
safuZvelze v. g-i valdebuli iyo sakuTari xarjebiT Senobaze Caetarebina 
saremonto-sarekonstruqcio samuSaoebi meijareebis mier SekveTili da sa-
Tanado organoebis mier damtkicebuli mSeneblobis proeqtiTa da xarjTaR-
ricxviT. sarekonstruqcio-saremonto samuSaoebis mimdinareobis periodSi 
meijareebisTvis saijaro qiris saxiT unda gadaexada 2000 aSS dolari. samuS-
aoebis dasrulebis Semdeg mxareebs Soris werilobiT unda gafor me buliyo 
ijaris xelSekruleba 10 wlis vadiT, saijaro qirad ki unda gansazRvruliyo 
TveSi 4000 aSS dolari. moijares mieca ufleba, samuSaoebis dasrulebis Sem-
deg qveijariT gaeqiravebina farTi. v. g-ma 2008 wlis ivnisidan 2009 wlis 
noembramde Caatara saremonto-sarekonstruqcio samuSaoebi. 2008 wlis 1-li 
ivnisidan 2009 wlis dekembramde meijareebs srulad gadauxada saijaro qira, 
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yovelTviurad 2000 aSS dola ri. 2009 wlis dekemberSi da 2010 wlis ianvarSi 
saijaro qiris saxiT meijareebs gadau xada 8000 aSS dolari. meijareebma 2009 
wlis dekemberSi warudgines saijaro xel Sekrulebis proeqti, sadac saijaro 
qiris saxiT moiTxoves 4500 aSS dolari, rasac ar daeTanxma. mogvianebiT l. 
da i. g-eebma maT sakuTrebaSi arsebuli uZravi qoneba gaas x vises v. i-is sax-
elze. meijarem waradgina xelSekrulebis axali proeqti, im pirobe biT, rac 
arRvevs adre arsebul zepir SeTanxmebas. 

l. g-em, i. g-em da v. i-ma warmodgenili SesagebliT sarCeli ar cnes da 
Segebebuli sarCeliT moiTxoves v. g-isTvis l. da i. g-eebis sasargeblod 
67000 aSS dolarisa da 2450 evros dakisreba; v. i-is sasargeblod saijaro 
qiris, 6000 aSS dolarisa da 1050 evros, aseve 2010 wlis pirveli ivlisidan 
ijaris xelSekrulebis Sewyvetamde yovelTviurad 4000 aSS dolarisa da 700 
evros dakisreba Semdegi safuZvlebiT: v. g-s 2008 wlis pirvel ivniss ijariT 
gadaeca l. g-is da i. g-is kuTvnili uZravi qoneba. saijaro xelSekruleba 
daido xuTi wlis vadiT, romelic mesakuTris TanxmobiT SeiZ leba gagrZele-
buliyo kidev 5 wliT. uZrav nivTze v. g-s 2008 wlis oqtombramde unda Caeta-
rebina saremonto-sarekonstruqcio samuSaoebi, Tumca, agvistos omis gamo, 
mxareTa SeTanxmebiT saremonto samuSaoebis damTavrebam gadaiwia 2009 wlis 
pirvel ianvramde. 2008 wlis pirveli ivnisidan 2009 wlis pirvel ianvramde 
gadasaxdeli saijaro qira Seadgenda yovelTviurad 2000 aSS dolars. remon-
tis dasrulebidan saijaro qira gai zar da da Seadgenda yovelTviurad 4000 
aSS dolars, xolo 2010 wlis ianvridan yovel Tviurad 4000 aSS dolarsa da 
700 evros. l.g-em kuTvnili uZravi qoneba 2010 wlis 17 marts mihyida v. i-s, 
romelmac 2010 wlis 27 aprils iyida i. g-is kuTvnili uZravi qonebac. i. da 
l. g-eebs v. g-isgan miRebuli aqvT mxolod 11500 aSS dolari. v. i-s saijaro 
qira v. g-isgan ar miuRia. 

mopasuxe v. g-ma Segebebuli sarCeli ar cno da ganmarta, rom 2008 wlis 
27 oqtomb ris mSeneblobis sanebarTvo mowmobis safuZvelze sarekonstruq-
cio samuSaoebis dawye bis TariRad ganisazRvra 2008 wlis 5 noemberi, xolo 
dasrulebis TariRad _ 2009 wlis 5 maisi. sa rekons truqcio samuSaoebi das-
rulda 2009 wlis 5 maisamde, xolo Sida keTil mow yobis samu Sa oebi dasrulda 
2009 wlis noemberSi. v. g-i saremonto-sarekonstruqcio samu Saoebis mimdi-
nareobis periodSi SeTanxmebul saijaro qiras _ 2000 aSS dolars, l. da i. 
g-is TanxmobiT, uxdida r.g-es. 2009 wlis aprilidan ki, ojaxis wevrebs Soris 
warmoSobili uTanxmoebis gamo, 1000 aSS dolars uxdida i. g-es, xolo 2009 
wlis 1 dekembramde 1000 aSS dolars _ r. g-es 2009 wlis dekembersa da 2010 
wlis ianvarSi saijaro qiris saxiT i. g-es gadasca 4000 aSS dolari, xolo r. 
g-es _ 4000 aSS dolari. v. g-i 2010 wlis Tebervlidan r. g-es yovelTviurad 
uxdis SeTanxmebul saijaro qiras _ 2000 aSS do lars. mas gazrdili saijaro 
qiris _ 4000 aSS dolaris gadaxdis valdebuleba warmoeSoba mxolod mopa-
suxe mxaresTan werilobiTi formiT xelSekrulebis gaforme bis Semdeg. 
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saqmis proceduruli istoria:
Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2011 wlis 

5 ianvris gadawyvetilebiT, v. g-is sarCeli ar dakmayofilda. v. i-is, i. g-isa 
da l. g-is Segebebuli sarCeli dakmayofilda nawilobriv. v. g-s i. g-is sa-
sargeblod daekisra saijaro qiris _ 17250 aSS dolaris gadaxda. v. g-s l. 
g-is sasargeblod daekisra saijaro qiris _ 16250 aSS dolaris gadaxda. v. 
g-s v. i-is sasargeblod daekisra saijaro qiris _ 9400 aSS dolaris gadaxda, 
xolo v. g-s v. i-is sasargeblod 2011 wlis 1-li ianvridan daekisra 2000 aSS 
dolaris gadaxda saijaro xelSekrulebis Sewyvetamde. 

saqalaqo sasamarTlos gadawyvetileba mosarCelem da mopasuxeebma saa-
pelacio we siT gaasaCivres. 

Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 
15 ivnisis ganCinebiT, v. g-is, i. g-is, l. g-isa da v. i-is saapelacio saCivrebi 
ar dakmayofilda. pa la tam srulad gaiziara pirveli instanciis sasamarTlos 
mier dadgenili Semdegi faq tob rivi garemoebebi.

Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 
15 ivnisis ganCineba sakasacio wesiT gaasaCivra v. g-ma da moiTxova gasaCivre-
buli ganCinebis gauqmeba Semdegi safuZvlebiT: palatam v. g-is mier sarCelSi 
miTiTebuli yvela faqtobrivi garemoeba cno dadgenilad, magram sarCelis 
moTxovna ar daakmayofila ise, rom ganCinebaSi ar aris dasabuTebuli sarCelis 
moTxovnad miTiTebuli ijaris konkretuli pirobebis dadgenilad cnobaze 
uaris Tqmis safuZveli. saqmeSi arsebuli mtkicebulebebis araswori Sefase-
biT dakmayofilebul iqna Segebebuli sarCeli. pir veli instanciis sasamarT-
los mier udavod dadgenilad iqna cnobili mxareebs Soris sai jaro xelSek-
rulebis arseboba, magram ar iqna gaziarebuli raime pirobebis arse bo ba da 
sarCelis dakmayofilebas yovelgvari dasabuTebis gareSe mTlianad uari eTq-
va. aRniSnuli mosazreba gaziarebul iqna saapelacio sasamarTlos mier ise, 
rom sadavo ganCinebis samotivacio nawiliT damatebiT dadgenilad iqna cno-
bili v. g-is mier q. Tbi lis Si, d-is q.¹2-Si mdebare i. da l. g-eebis kuTvnili v. 
g-is mier ijariT aRebul Senoba-nagebobaze saremonto-sarekonstruqcio sa-
muSaoebis Catarebis valdebuleba mxareTa urTierTSeTanxmebiT, ris Semdegac 
mxareebi gaaformebdnen werilobiT ijaris xelSekrulebas. aseve saapelacio 
sasamarTlos mier dadgenil iqna sarekonstruqcio saremonto-samuSaoebis 
mimdinareobis periodSi saijaro qiris odenoba 2000 aSS dola ris odenobiT 
da is faqti, rom saremonto-sarekonstruqcio samuSaoebi v. g-ma daasru la 
2009 wlis pirvel dekembers, daiwyo komerciuli saqmianoba, Tumca mxareebs 
Soris saijaro werilobiTi xelSekrulebis gaformeba ver moxerxda xelSek-
rulebis arsebiT pirobebze SeuTanxmeblobis gamo. sasamarTlos sarezolu-
cio nawili ewinaaR m degeba mis samotivacio nawils, rac imaSi gamoixateba, rom 
sasamarTlo dadgenilad cnobs im garemoebebs, romlebze dayrdnobiTac v. g-i 
iTxovs saijaro xelSekrulebis dade bulad cnobas 327-e muxlis moTxovnebi-
dan gamomdinare, mag ram uars eubneba mas saapelacio saCivris dakmayofile-
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baze usafuZvlobis gamo. sasa marTlom sa er Tod ar imsjela mowinaaRmdege 
mxaris moTxovnaze saijaro xelSek ru lebis Sewyve tas  Tan dakavSirebiT ise, 
rom mxares moTxovna ar mouxsnia. sasamarTlos mier utyu arad dadgenilia, 
rom saijaro xelSekruleba v. g-s, i. g-esa da l. g-es Soris daido r. g-is 
meSveobiT, romelic warmoadgenda i. da l. g-eebs, misi meSveobiT SeTanx-
mda sasamarTlos mier dadgenili, magram gaurkveveli mizeziT samarTlebriv 
CarCoSi ar moq ceuli saremonto sarekonstruqcio samuSaoebis Catarebisa da 
saremonto-sarekons truqcio samuSaoebis dasrulebis Semdeg werilobiTi 
formiT saijaro xelSekrulebis gaformebis pirobebi, mas unda mieRo saija-
ro qira v. g-isagan. i g-e Tavisi xelwe ri liT adasturebs, rom saijaro qiras 
is Rebulobda v. g-isagan _ i. da l. g-eebis Tanx mo biT, am Tanxmobis arsebo-
bas arc i. g-e uaryofs, e.i arsebobs 99-e muxliT gaTvaliswinebuli Tanxmoba 
da 373 II muxlis Sesabamisad, v. g-is mier r. g-is winaSe 2008 wlis pirveli ivnisi-
dan 2010 wlis april-maisamde Tanxis gadacema unda CaiTvalos Sesrulebad. sa-
samarTlom aseve udvod dadgenil faqtobriv garemoebad cno ra v. i-is mier 
saijaro farTis SeZenis faqti, 581 II muxlis Sesabamisad, ar daakmayofila 
moTxovna 572-e muxlis mixedviT qonebis axal SemZenze ufleba-movaleobis 
ga dasulad cnobis Sesaxeb da axali SemZenis sasargeblod v. g-s samarTlebri-
vi safuZv lisa da valdebulebis gareSe daakisra saijaro qiris gadaxda. 

sakasacio sasamarTlom sakasacio saCivris safuZvlebis Seswavlisa da ga-
saCivrebuli ganCinebis iuridiuli dasabuTebis Semowmebis Sedegad miiCnia, 
rom v. g-is sakasacio saCivari unda dakmayofildes, gauqmdesG gasaCivrebuli 
ganCineba da saqme xelaxla gansaxilvelad daubrundes imave sasamarTlos. 

saxelSekrulebo-samarTlebrivi sakiTxebi:
miiCneva Tu ara mxareTa Soris ijaris xelSekruleba dadebulad?
ganxorcielda Tui ara valdebulebis Sesruleba uflebamosili piris 

mimarT?

sasamarTlos daskvniTi gadawyvetileba:
Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2011 wlis 

5 ianvris gadawyvetilebiT, v. g-is sarCeli ar dakmayofilda. v. i-is, i. g-isa 
da l. g-is Segebebuli sarCeli dakmayofilda nawilobriv.

Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 
15 ivnisis ganCinebiT, v. g-is, i. g-is, l. g-isa da v. i-is saapelacio saCivrebi 
ar dakmayofilda. pa la tam srulad gaiziara pirveli instanciis sasamarTlos 
mier dadgenili Semdegi faq tob rivi garemoebebi.

sakasacio sasamarTlom sakasacio saCivris safuZvlebis Seswavlisa da ga-
saCivrebuli ganCinebis iuridiuli dasabuTebis Semowmebis Sedegad miiCnia, 
rom v. g-is sakasacio saCivari unda dakmayofildes, gauqmdesGAgasaCivrebuli 
ganCineba da saqme xelaxla gansaxilvelad daubrundes imave sasamarTlos.
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 sasamarTlos dasabuTeba:
Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatam samarT-

lebriv sakiT xebTan dakavSirebiT gaiziara pirveli instanciis sasamarTlos 
daskvnebi da gan mar ta: gasaCivrebuli gadawyvetilebiT sworad ar iqna ga-
ziarebuli v. g-is mo saz reba imis Sesaxeb, rom mas meijareebisaTvis srulad 
hqonda gadaxdili xelSekrulebiT gansazRvruli saijaro qira TveSi 2000 
aSS dolaris odenobiT. saqalaqo sasamarTlom sworad gamoiyena 427-e, 431-e 
da 429 I muxlebi, romelTa safuZvelzec daadgina, rom valdebulebis Ses-
rulebis Sesaxeb davi sas, movales akisria mtkicebis tvirTi da valis gadaxda 
saTanado sabuTiT unda dadas tur des. movale uflebamosilia kreditori-
sagan moiTxovos Sesrulebis miRebis dama das turebeli dokumenti. msgavsad 
wesrigdeba valis arsebobis damamtkicebeli dokumentis _ savalo sabuTis 
kreditorisagan gamoTxovis sakiTxic. valdebuleba Ses ru lebulad da Sesa-
bamisad, Sewyvetilad mxolod maSin SeiZleba CaiTvlos, Tu sa va lo sabuTs 
movale flobs. v. g-is ganmartebiT, mas srulad hqonda gadaxdili saijaro 
qira. mopasuxeebi l. da i. g-eebi aRiarebdnen saijaro qiris saxiT mxolod 
11500 aSS dolaris miRebas, v. i-i ki, saerTod ar aRiarebda saijaro qiris 
miRebis faqts, Tumca sasamarT lo Si mtkicebulebebis saxiT warmodgenili 
iyo liberTi bankis Semosavlis orderebi da saxalxo gzavnilebi, romle-
biTac dasturdeba, rom r.g-is meSveobiT v. g-s v. i-isTvis sai jaro qiris 2010 
wlis ivlis-dekemberSi gadaxdili aqvs 7600 aSS dolari. am garemoebaTa gaT-
valiswinebiT, samoqalaqo saproceso kodeqsis 102-e muxlidan gamom di nare, 
palatam miuTiTa, rom v. g-i valdebuli iyo i. g-isaTvis gadaexada 17250 aSS 
dolari; l. g-esTvis _ 16250 aSS dolari; v. i-isaTvis _ 9400 aSS dolari da 
2011 wlis ianvridan saijaro xelSekrulebis Sewyvetamde yovelTviurad 2000 
aSS dolari. saapelacio palatam, dausabuTeblobis gamo, ar gaiziara v. g-is 
mosazreba imis Sesaxeb, rom mas saijaro urTierTobidan gamomdinare qira 
srulad aqvs gadaxdili ufle ba mosili pirisaTvis _ r. g-isaTvis, ris gamoc 
xelaxla mas aRar unda dahkisreboda ukve Sesrulebuli valdebuleba. 373-e 
muxli gansazRvravs im pirTa wres, vis mimarTac kreditorma unda Seasrulos 
valdebuleba. aseTad, pirvel rigSi, iTvleba uSualod kreditori. amasTan, es 
ukanaskneli ar aris erTaderTi piri, romlis mimarTac SeiZleba Sesruldes 
valdebuleba. aseTi SeiZleba iyos saxelSekrulebo an kanonismieri warmo-
madgeneli. Sesrulebaze uflebamosili piri sasamarTlo gadaw yve ti lebiTac 
SeiZleba ganisazRvros. v. g-is mier ar warmudgenia mtkicebulebebi imis Se sa-
xeb, rom r. g-e warmoadgenda uflebamosil pirs mieRo movale v. g-s misTvis 
val de bu  leba Seesrulebina is, rac gankuTvnili iyo kreditorebis, i.g-is, 
l.g-isa da v.i-isaT vis. Sesruleba SeiZleba miiRos arauflebamosilma pir-
mac, oRond saamisod aucilebe lia kreditoris Tanxmoba. Tanxmoba SeiZleba 
iyos winaswari an Semdgomi. TanxmobiT swordeba arauflebamosilebis nakli. 
saqmeSi ar moipoveba imis damadasturebeli mtki ce bulebebi, rom kreditorebs 
373 II muxliT gaTva lis winebuli Tanxmoba gacemuli hqondaT r. g-is saxelze. 
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aRniSnulis gaTva lis wine biT, v. g-s sadavo saijaro xelSekrulebidan gamom-
dinare, valdebuleba i. da l. g-eebis mimarT Sesrulebulad unda CaeTvalos 
mxolod im moculobiT, ramdenadac es ukanas k  nelebi aRiareben mis miRebas. 
miTiTebuli Sesruleba Seadgens 11 500 aSS dolars, anu TiToeulze 5 750 
aSS dolars. rac Seexeba v. i-is mimarT Sesrulebul valdebulebas, palatam 
miiCnia, rom saqalaqo sasamarTlom, samoqalaqo saproceso ko deq sis 105-e 
muxlis moTxovnaTa dacviT, sworad Seafasa saqmeSi arsebuli liberTi ban kis 
Semosav lis orderebi da saxalxo gzavnilebi, romlebiTac dasturdeba, rom 
r. g-is meSveobiT v. g-s v. i-isTvis saijaro qiris saxiT 2010 wlis ivlis-de-
kemberSi gadax dili aqvs 7600 aSS dolari. amasTan, ar arsebobda 371-e muxliT 
gaTvaliswi ne buli sagamonakliso SemTxvevebi. 

palatam ar gaiziara i. g-is, l. g-isa da v. i-is saapelacio saCivarSi 
moyvanili mosazreba imis Sesaxeb, rom, radgan Tavad v. g-is mier iqna aRiare-
buli, rom 2009 wlis dekembersa da 2010 wlis ianvarSi 4000-4000 aSS dolari 
gadauxada meijareebs, amitom sasamarTlos unda gamoeyenebina 361-e muxli da 
dadasturebulad unda CaeTvala v. g-is valdebuleba imis Sesaxeb, rom sadavo 
obiqtze remontis dam Tavrebis Semdeg meijareebisaTvis saijaro qiris saxiT 
unda gadaexada TveSi 4000 aSS dolari da ganmarta: dadgenilia, rom 2009 wlis 
dekembersa da 2010 wlis ianvarSi es „Sesrulebebi“ ar ganxorcielebula ufle-
bamosili pirebis _ i. da l. g-eebis mimarT. Sesabamisad, rogorc zemoTac aRin-
iSna, aseTi „Sesruleba“ ver CaiTvleba kanonier Sesruleblad, anu im Sesrule-
blad, romelic nagulisxmevia gansaxilvel normaSi. 

palatam 327-e muxlis gaTvaliswinebiT, srulad gaiziara sa qa laqo sa-
samarTlos mosazreba v. g-is sarCelis usafuZvlobis Sesaxeb, kerZod, mo-
ce mul SemTxvevaSi, v. g-s sasamarTlosaTvis ar warudgenia imis damadas-
turebeli mtkicebu le bebi, rom i. g-esa da l. g-es gamovlenili hqondaT 
neba masTan saijaro xel Sek rulebis swored am pirobebiT dadebis Sesaxeb. 
palatam ar gaiziara apelant v. g-is mosazreba imis Sesaxeb, rom gasaCivre-
buli gadawyvetileba Seicavs urTierT gamom ricxav debu le bebs da ganmarta, 
rom saqalaqo sasamarTlom marTebulad miiCnia dadge nilad mxareTa Soris 
saijaro urTierTobis arseboba im pirobebiT, razec mxareebi SeTanxmdnen 
2008 wlis 1-l ivniss Senobis sarekonstruqcio-saremonto samuSaoebis dam-
Tavrebis perio dam de. sagulisxmoa is, rom saijaro xelSekrulebis im piro-
bebze, razec mxareebi Se Tanxmdnen am periodisaTvis da rac sasamarTlomac 
daadastura, moce muli davis gan xil visas arc erT mxares sadavod ar gauxdia. 
amasTan, es faqti, buneb rivia, ver iqne boda xelis SemSleli sasamarTlosaT-
vis, raTa mas uari eTqva v. g-isaTvis saijaro xel Sekrulebis im pirobebiT 
dadebulad cnobaze, rasac is moiTxovda da razec ar arsebobda xelSek-
rulebis meore mxaris _ i. da l.g-eebis namdvili neba. am garemoebis gaT-
valiswinebiT, pirveli instanciis sasamarTlom sworad miuTiTa, rom v. g-is 
moTxovnaze mxareebs Soris ijaris xelSekrulebis werilobiT 10 wlis vadiT 
dadebis, saijaro qiris 4000 aSS dolariT gansazRvris da qveijaris uflebis 
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Taobaze mopa su xeebis mxridan ar iqna miRebuli Tanxmoba. aseve, v.g-is mier 
mopasuxeebis winadadeba xel Sekrulebis 5 wliT dadebis, saijaro qiris 4000 
aSS dolariTa da 700 evroTi gansazRvris Taobaze ar iqna miRebuli. Sesabam-
isad, ZalaSi rCeboda mxareebs Soris 2008 wlis pirvel ivniss zepiri formiT 
miRweuli SeTanxmeba saijaro qiris 2000 aSS dolariT gansazRvris Taobaze, 
rac gamoricxavda v. g-is sarCelis dakmayofilebas. amdenad, konkretul Sem-
TxvevaSi, v.g-ma ver daadastura, rom 2008 wlis 1 ivniss igi i. da l.g-eebs Seu-
Tanxmda sarekonstruqcio-saremonto samuSaoebis damTavrebis Semdeg ija-
ris xelSekrulebis im pirobebiT gaformebaze, rac mas miTiTebuli hqonda 
sarCel Si. 327-e muxlis samarTlebrivi analizi cxadyofs, rom kanon mde beli 
xelSekrulebis dadebis faqts ukavSirebs swored mis arsebiT pirobebze mx-
areTa SeTanxmebas. samoqalaqo saproceso kodeqsis me-4, 102-e muxlebis de-
bulebaTa Sesaba mi sad, mocemul SemTxvevaSi, mosarCelem ver daadastura mis 
mier miTiTebuli pirobebiT xelSekrulebis dadebis faqti. 

saapelacio sasamarTlos msjelobas ar daeTanxma sakasacio sasamarTlo, 
romelmac sakasacio saCivris safuZvlebis Seswavlisa da gasaCivrebuli gan-
Cinebis iuridiuli dasabuTebis Semowmebis Sedegad miiCnia, rom v. g-is saka-
sacio saCivari unda dakmayofildes, gauqmdesG gasaCivrebuli ganCineba da 
saqme xelaxla gansaxilvelad daubrundes imave sasamarTlos Semdeg garemoe-
baTa gamo: 

sakasacio sasamarTlo auqmebs gadawyvetilebas da saqmes xelaxla gansax-
ilvelad abrunebs saapelacio sasamarTloSi, Tu gadawyvetilebis dasabuTeba 
imdenad arasru lia, rom misi samarTlebrivi safuZvlianobis Semowmeba Seu-
Zlebelia. miTiTebuli normis Sesabamisad, sakasacio sasamarTlo amowmebs 
gasaCivrebuli gadawyvetilebis kanonierebas, samarTlebrivi Sefasebis sis-
wores, rac gulisxmobs sasamarTlos mier dadgenili iuridiuli faqtebis 
Sesabamisobas samarTlis normis SemadgenlobasTan, SinaarsTan. samarTlebri-
vi dasabuTebulobis Semowmeba SeuZlebelia, Tu gadawyve ti lebiT sasamarT-
los mier ar iqna dadgenili saqmisaTvis mniSvnelovani faqtebi. amasTan, amave 
kodeqsis 407 II muxlis Tanaxmad, saapelacio sasamarTlos mier damtkiceb-
ulad cnobili faqtobrivi garemoebebi savaldebuloa sakasacio sasa marT-
losaTvis, Tu wamoyenebuli ar aris dasaSvebi da dasabuTebuli pretenzia 
(Seda veba). aRniSnuli norma imperatiulad adgens sakasacio sasamarTlos 
valdebulebas, dasabuTebuli sakasacio saCivris (pretenziis) SemTxvevaSi 
Seamowmos sasamarTlos mier dadgenili iuridiuli faqtebis _ garemoebebis 
Sesabamisoba saqmeSi arsebul mtkicebulebebTan, anu Seamowmos, daculia Tu 
ara samoqalaqo saproceso kodeqsis 249-e muxlis moTxovna sasamarTlos 
gadawyvetilebis dasabuTebulobis Sesaxeb. 

gasaCivrebuli ganCinebis gauqmebis safuZvels warmoadgens saapelacio sa-
samarTlos mier 373-e muxlis araswori gamoyeneba, rac gamoiwvia saqmeSi war-
modgenili da saqmisaTvis mniSvnelovani faqtobrivi mtkicebulebebis aras-
rulma gamo kvlevam da Sefasebam, kerZod: 
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373-e muxliT, movale valdebulia, Seusrulos valdebuleba kreditors an 
im pirs, romelic kanoniT an sasamarTlos gadawyvetilebiT ufleba mosi lia, 
miiRos Sesruleba. 373 II muxlis mixedviT ki, Tu valdebulebis Sesruleba 
miiRo im pirma, romelic ar iyo uflebamosili, valdebuleba CaiTvleba Ses-
rulebulad maSin, roca kreditorma misca amis Tanxmoba an am Sesrulebisgan 
miiRo sargebeli. 

sakasacio sasamarTlo iziarebs saapelacio palatis miTiTebas, rom 373-e 
muxli gansazRvravs im pirTa wres, vis mimarTac movalem unda gana xor cielos 
valdebulebis Sesruleba. aseTad, pirvel rigSi, iTvleba uSualod kredi-
tori, Sesrulebis mimRebi SeiZleba iyos kanoniT (saxelSekrulebo an kan-
onismieri warmomadgeneli) an sasamarTlo gadawyvetilebiT gansazRvrul 
Sesrulebaze ufleba mo sili piri. aRniSnuli normis meore nawiliT, valdeb-
ulebis Sesruleba SeiZleba jerovnad ganxorcielebulad CaiTvalos maSinac 
ki, rodesac Sesruleba miiRo ara uf lebamosilma pirma, Tumca mas am moq-
medebis ganxorcielebisTvis kreditoris Tanxmoba hqon da an am Sesrulebis-
gan miiRo sargebeli. 

v. g-i mis mier valdebulebis Sesrulebis ganxorcielebis dasadasture-
blad uTi Teb da kreditorebis i. g-is, l. g-isa da v. i-isaTvis gankuTvnili 
valdebulebis _ saijaro qiris maTi ojaxis wevr r.g-isaTvis gadacemis Tao-
baze, romelsac mopasuxeebisagan Tanxis miRebis uflebamosileba gaaCnda. 

aRniSnuli saapelacio palatam ar gaiziara da dadgenilad miiCnia, rom 
v. g-s ar warmoudgenia mtkicebulebebi, romliTac dadasturdeboda, rom r. 
g-e kreditorebis i. g-is, l. g-isa da v. i-is uflebamosil pirs warmoadgenda 
da mas SeeZlo, movale v. g-isagan xelSekrulebiT gaTvaliswinebuli Sesruleba 
mieRo.

v. g-i dasaxelebuli garemoebis dasadastureblad uTiTebda saqmeSi war-
modgenil konkretul mtkicebulebaze _ sisxlis samarTlis saqmeSi i. g-isa 
da v. i-is mier micemul Cvenebebze, romlebSic sadavo valdebulebiT-samar-
Tlebriv urTierTobaSi r. g-is monawi le obasa da uflebamosilebasTan da-
kavSirebiT ganmartebebia mocemuli. samoqalaqo saproceso kodeqsis 105 II 
muxlis Tanaxmad, sasamarTlo afasebs mtki ce bu lebebs Tavisi Sinagani rwme-
niT, romelic unda emyarebodes maT yovelmxriv, srul da obieqtur ganxil-
vas, ris Sedegadac mas gamoaqvs daskvna saqmisaTvis mniSvnelobis mqo ne gare-
moebebis arsebobis an ararsebobis Sesaxeb. dasaxelebuli normis analizidan 
gamom dinare, sasamarTlo valdebulia, Sefaseba misces saqmeSi warmodgenil 
yvela mtki cebulebas rogorc individualurad, aseve erTobliobaSi da maTi 
urTierT Seje re bisa da iuridiuli Zalis Sefasebis Semdeg daadginos sadavo 
faqtobrivi garemoebis arseboba-ararsebobis sakiTxi. 

samoqalaqo saproceso kodeqsis 104 I muxlis Tanaxmad, sasamarT lo ar 
miiRebs, ar gamoiTxovs an saqmidan amoiRebs im mtkicebulebebs, romlebsac 
saqmisaTvis mniSvneloba ara aqvs. aRniSnuli normis samarTlebrivi analizi 
amyarebs samoqalaqo saproceso kanonmdeblobis damokidebulebas mxolod 
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iseTi mtkicebulebis Segrovebaze, romlebic saqmisaTvis mniSvnelovan gare-
moebebs adastureben. amasTan, samoqalaqo saproceso kodeqsis 249 III mux-
lis mixedviT, sasamarTlom unda daasabuTos mosazrebani, romlebiTac sa-
samarTlo uaryofs ama Tu im mtki ce bu le bas. amdenad, samoqalaqo saproceso 
kodeqsis danawesebidan gamomdinare, un da davaskv naT, rom sasamarTlom, 
samoqalaqo saqmeze kanoniT dadgenili wesiT (dasaSve bo bisa da gankuTvnado-
bis principiT) miRebuli yvela mtkicebuleba unda Seafasos. saapelacio sa-
samarTlom saerTod ar imsjela ra mxaris mier dasaxelebul mtkicebulebebze 
da gadawyvetilebaSi ar miuTiTa im mosazrebebze, romlebiTac uaryo mxaris 
mier war mod genili mtkicebulebebi, daarRvia samoqalaqo saproceso kodeqsis 
105-e muxlis moT xovna mtkicebulebaTa yovelmxrivi, sruli da obieqturi ganx-
ilvis Sedegad saqmisTvis mniSvnelobis mqone garemoebebis arsebobis an ararse-
bobis Sesaxeb daskvnis gamotanis Taobaze. 

samoqalaqo saproceso kodeqsis 407-e muxlis Tanaxmad, sakasacio sa-
samarTlo mok le bulia SesaZleblobas, gamoikvlios da Seafasos kasatoris 
mier dasaxelebuli mtki ce buleba. aRniSnulis gareSe eWvqveS dgeba Segebe-
bul sarCelze mopasuxe v. g-is Ziri Ta di argumenti saijaro qiris gadaxdis 
Taobaze. 

aRniSnulidan gamomdinare, saqmis xelaxla ganmxilvelma sasamarTlom r. 
g-is uf lebamosilebis sakiTxTan dakavSirebiT unda gamoikvlios da Seafasos 
modave mxaris mier misi mosazrebis dasadastureblad miTiTebuli yvela mt-
kicebuleba da mxolod amis Semdeg unda gamoitanos daskvnebi faqtobrivi gare-
moebebis arseboba-ararsebobisa da saTanado samarTlebrivi Sefasebis Taobaze.

kiTxvebi:
 � eTanxmebiT Tu ara pirveli instanciisa da saapelacio sasamarTlos 

mier miRebul gadawyvetilebas?
 � eTanxmebiT Tu ara sakasacio sasamarTlos gadawyvetilebas?
 � gaaCnda Tu ara r. g-s (mesame pirs) mopasuxeebisagan saijaro qiris 

miRebis uflebamosileba. 

5. valdebulebis Sesrulebis xarisxi

Sesrulebis xarisxTan mimarTebiT mniSvnelovania saqar T velos uzenaesi 
sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 30 martis gan Ci neba saqme-
ze #as-255-247-2012. kasatori _ g. s-e (mosarCele); mowinaaRmdege mxare _ Sps 
„w. v-i“, Sps `z-i“, Sps „i. b-i“ (mopasuxe); gasaCivrebuli ganCineba _ Tbilisis 
saape lacio sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 29 dekembris 
ganCineba; kasatoris moTxovna _ gasaCivrebuli ganCinebis gauqmeba da axali 
gadawyvetilebiT sar Ce  lis dakmayofileba; davis sagani _ Tanxis gadaxdis da-
kisreba, ipoTekis sagnis rea lizacia.
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faqtobrivi garemoebebi:
g. s-em sarCeli aRZra sasamarTloSi Sps „w. v-is“, Sps „z-isa“ da Sps „i. b-is“ 

mimarT da moiTxova Semdegi: Sewyvetilad iqnes aRiarebuli g. s-es, Sps „z-sa“ 
da Sps „w. v-s“ Soris 2008 wlis 28 ivniss gaformebuli „miwis nakveTis SeZenisa 
da masze sacxov re beli saxlis aSenebis Sesaxeb ipoTekuri uzrunvelyofiT“ 
xelSekruleba mosarCelis mier xelSekrulebaze uaris Tqmis gamo. 

Sewyvetilad iqnes aRiarebuli g. s-esa da Sps „i. b-s“ Soris 2008 wlis 1 
seqtembers dadebuli samSeneblo samuSaoebis Sesrulebis Sesaxeb №... xelSek-
ruleba mosarCelis mier xelSekrulebaze uaris Tqmis gamo.

 mopasuxeebs: Sps „w. v-sa“ da Sps „z-s“ solidarulad daekisroT „miwis na-
kveTis SeZenisa da masze sacxovrebeli saxlis aSenebis Sesaxeb ipoTekuri uz-
runvelyofiT“ xelSekrulebis safuZvelze gadacemuli Tanxis _ 180 361 aSS 
dolaris gadaxda. mopa su xeTa mxridan valdebulebis darRveviT mosarCeles 
miadga ziani miuRebeli Semosavlis saxiT. 

aRniSnuli ganapiroba mopasuxeTa mier Tanxis miTvisebam, samuSaoTa mocu-
lobisa da masalis raodenobis Semcirebis gamo, agreTve, saproeqto maCveneb-
lebTan SedarebiT, mSeneblobisas dabali xarisxis samSeneblo masalis gamoy-
enebam, Sesabamisad, mosarCeles ar aqvs survili, miiRos novTobrivi naklis 
mqone nageboba. mosarCele Tanxas daabandebda sxva kontrahentTan da miiReb-
da garkveul Semosavalsac, Tu ecodineboda mopasuxeTa mier valdebulebis 
darRvevis Taobaze. 

mopasuxeebma sarCeli ar cnes da moiTxoves mis dakmayofilebaze uaris 
Tqma Semdegi dasabuTebiT: Sps „w. v-is“ ganmartebiT, mas nivTobrivi naklis 
mqone nivTi ar daum zadebia, mSenebloba dasrulebuli ar aris da am etapze 
imis gacxadeba, rom nageboba naklis mqonea, arasworia.

 arasworia mosarCelis miTiTeba mopasuxis mier mSeneblobis vadis dar-
Rvevisa da uxarisxo nivTis damzadebis Taobaze, radganac is faqti, rom 
mSenebloba ar aris dasrulebuli, SeuZlebels xdis nivTis uxarisxod miC-
nevas, nivTs gaaCnia garkveuli gamosworebadi xarvezebi, romelic aRmoifx-
vreba gamagrebiTi proeq tis damuSavebis gziT. 

mopasuxes arc valdebulebis Sesrulebis vada daurRvevia, rad ganac mo-
sarCelis iniciativiT mSeneblobis SeTanxmebul, damtkicebul proeqtSi 
Seta nil iqna cvlilebebi, ris gamoc Sps „w. v-i“ ZiriTadi xelSekrulebis 3.3 
punqtis Tanax mad, aRaraa SezRuduli valdebulebis garkveul vadaSi Ses-
rulebiT, amasTanave, dau sabuTebelia miuRebeli Semosavlis anazRaurebis 
moTxovna, radganac aseTis arseboba ar dasturdeba. g. s-is iniviativiT damt-
kicebul proeqtSi cvlilebebis ganxorcielebis gamo, Sps „w. v-is“ valdeb-
ulebis Sesrulebis vada gadaweulia koreqti rebuli proeqtis damtkicebisa 
da mSeneblobis ganaxlebisaTvis saWiro vadiT.

saqmis proceduruli istoria:
Tbi lisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2011 wlis 
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15 aprilis gadawyvetilebiT, g. s-is sarCeli dakmayofilda nawilobriv. 
saqalaqo sasamarTlos gadawyvetileba saapelacio wesiT gaasaCivra g. 

s-em, moiT xo va gasaCivrebuli gadawyvetilebis nawilobriv gauqmeba da saa-
pelacio sasamarTlos mier axali gadawyvetilebis miReba. 

Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 
29 dekembris ganCinebiT, g. s-is, Sps „i. b-isa“ da Sps „z-is“ saapelacio saCivre-
bi ar dakma yo filda, Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa ko-
legiis 2011 wlis 15 aprilis gadawyvetileba darCa ucvlelad. 

saapelacio sasamarTlos ganCineba sakasacio wesiT gaasaCivra ssip saganma-
naT leb lo da samecniero infrastruqturis ganviTarebis saagentom, romel-
mac moiTxova gasa Civrebuli ganCinebis gauqmeba, axali gadawyvetilebiT sar-
Celis dak mayofilebaze uaris Tqma da Segebebuli sarCelis dakmayofileba. 
sakasacio sasa marT lom saqmis Seswavlisa da sakasacio saCivris dasaSvebobis 
Semowmebis Sedegad CaTva la, rom ssip saganmanaTleblo da samecniero in-
frastruqturis ganviTarebis saa gen tos sakasacio saCivari ar akmayofilebda 
samoqalaqo saproceso kodeqsis 391-e muxlis moTxovnebs, ris gamoc igi mi-
iCnia dauSveblad. 

saxelSekrulebo-samarTlebrivi sakiTxebi:
_ iTvleba Tu ara mxareTa Soris miwis nakveTis SeZenisa da masze sacxov-

re beli saxlis aSenebis Sesaxeb ipoTekuri uzrunvelyofiT xelSekruleba 
dadebulad?

_ daculia Tu ara mosarCelis mier xelSekrulebaze uaris samarTlebrivi 
winapirobebi? 

_ daculia Tu ara Sesrulebis xarisxTan dakavSirebuli moTxovnebi?

sasamarTlos daskvniTi gadawyvetileba:
pirveli instanciis sasamarTlom 2011 wlis 15 aprilis gadawyvetilebiT 

nawilobriv daakmayofila sarCeli, daa kisra ra mxolod mopasuxe Sps „w. v-s“ 
mosarCelisTvis am ukanasknelis mier xelSekru le bis safuZvelze gadaxdili 
mTliani Tanxis _ 180 361 aSS dolaris dabrunebis valde buleba. 

Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 
29 dekembris ganCinebiT Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa 
kolegiis 2011 wlis 15 aprilis gadawyvetileba darCa ucvlelad. 

sakasacio sasamarTlom dauSveblad miiCnia sakasacio saCivari.

sasamarTlos dasabuTeba:
pirveli instanciis sasamarTlom saqmeSi arsebuli mtkicebulebebis safuZ-

velze dadgenilad miiCnia, rom 2008 wlis 7 aprils g. s-es, Sps „z-sa“ da Sps 
„w. v-s“ Soris gaformda miwis nakveTis dajavSnis (bes) Sesaxeb xelSek ruleba, 
romlis Tanaxmadac, mxareebi SeTanxmdnen, rom gaaformebdnen xelSekrulebas 
miwis nakveTis SeZenisa da masze sacxovrebeli saxlis aSenebis Sesaxeb ipo-
Tekuri uzrunvelyofiT, romliTac Sps „z-i“ mis sakuTrebaSi arsebul da g. 
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s-is mier am xel SekrulebiT dajavSnul miwis nakveTs gaasxvisebda mosarCe-
lis (damkveTis) saxelze, xolo Sps „w. v-i“, damkveTis interesebis Sesabamisad, 
aaSenebda sacxovrebel saxls. damkveTi iRebda valdebulebas, rom aRniSnuli 
xelSekrulebis xelmoweridan 2 kalendaruli dRis vadaSi gadauxdida Sps „w. 
v-s“ xelSekrulebis saerTo Rirebulis 10%-s _ 18 000 aSS dolars, rac g. 
s-em Seasrula. Sps „w. v-i“ valdebuli iyo, xelSek ru lebiT gaTvaliswinebul 
vadaSi aeSenebina mosarCelisTvis sacxovrebeli saxli, rome lic SeTanxmebu-
li xarisxis Sesabamisi unda yofiliyo. 

saapelacio palatam dadgenilad CaTvala Sps „w. v-is“ mier valdebulebis 
darRvevis faqti, rac imaSi gamoixata, rom mopasuxem ver uzrunvelyo xelSek-
rulebiT gansazRvrul vadaSi SeTanxmebuli xarisxis sacxov rebeli saxlis 
aSeneba. sasamarTlom ixelmZRvanela 316 IO, 317 I, 361 II, 405 I da II, 352 I, 407 
I muxlebiT, da aRniSna, rom 2008 wlis 28 ivlisis xelSekrulebiT erTmniS-
vnelovnad ga nisazRvra sammxrivi xelSekrulebis monawile TiToeuli mxaris 
valdebulebebi. gaTva lis winebiT imisa, rom xelSekrulebiT nakisri valdeb-
ulebebi Sps „w. v-ma“ daarRvia, kerZod, man ver uzrunvelyo xelSekrulebiT 
gansazRvrul vadaSi SeTanxme buli xaris xis sacxovrebeli saxlis aSeneba.

 saapelacio palata daeTanxma gasaCiv rebuli ga da w yve tilebis miTiTebas, 
rom mosarCele uflebamosilia, Sps „w. v-isgan“ moiTxovos mis Tvis saxlis 
aSenebis safasuris angariSSi gadaxdili Tanxa. rac Seexeba Sps „z-is Tvis“ 
gadaxdil miwis Rirebulebas, aRniSnuli Tanxis mosarCelis sasargeblod 
gadaxdis valdebulebac Sps „w. v-s“ ekisreba, rogorc xelSekrulebis Seus-
ruleblobiT miye nebuli zianis anazRaurebisa, vinaidan, Tavad Sps „z-s“ sax-
elSekrulebo valdebuleba ar daurRvevia. palatis mosazrebiT, pirveli in-
stanciis sasamarTlom marTebulad daa kisra mxolod mopasuxe Sps „w. v-s“ 
mosarCelisTvis am ukanasknelis mier xelSekru le bis safuZvelze gadaxdili 
mTliani Tanxis _ 180 361 aSS dolaris dabrunebis valde buleba. 

saapelacio palatis ganCineba sakasacio wesiT gaasaCivra g. s-em, moiTxova 
gasa Civ rebuli ganCinebis gauqmeba da axali gadawyvetilebiT xelSekrulebis 
damrRvev mxared Sps „z-is“ aRireba, Sps „z-isa“ da Sps „w. v-isaTvis“ kasato-
ris sasargeblod 180 361 aSS dolaris solidarulad dakisreba. kasatorma 
moTxovnis dasabuTebis mizniT miuTiTa Semdeg garemoebebze: saqalaqo sa-
samarTlos 2011 wlis 15 aprilis gadawyvetilebiT, Sps „z-i“ ar iqna cno-
bili, besa da ZiriTadi xelSekrulebiT masze dakisrebuli valdebu le bebis 
damrRvevad, aseve, igi ar iqna miCneuli Sps „w. v-Tan“ erTad solidalur 
mopasuxed, Sedegad, g. s-is mier Sps „z-isaTvis“ da Sps „w. v-isaTvis“ gadax-
dili saerTo Tanxis _ 180 361 aSS dolaris gadaxda daekisra mxolod Sps „w. 
v-s“, amavdroulad, sasamarTlom aRniSnuli Tanxis amoReba moaqcia im ipo-
TekaSi, romelic, ZiriTadi xelSekrulebis pirobebis Tanaxmad, gaformebuli 
iyo Sps „w. v-is“ mier samSeneblo samu Saoebis xarisxianad Sesrulebis uzrun-
velsayofad. gadawyvetileba arasworia Sps „w. v-isaTvis“ mis mier xelSek-
rulebiT nakisri valdebulebebis Seusruleblobis gamo, pirgasamtexlos 
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saxiT sarCelis Setanis dRisaTvis 9 670.43 aSS dolarisa da sarCelis Se-
tanidan gadawyvetilebis aRsrulebamde yoveldRiurad 38.53 aSS dolaris 
gadaxdis dakisrebaze uaris Tqmis nawilSi, radganac Sps „w. v-ma“ daarRvia 
saxelSekrulebo val de bulebebi, rogorc SeTanxmebuli vadis, aseve SeTanxme-
buli xarisxis nawilSi. 

saka sacio sasamarTlom saqmis Seswavlis da sakasacio saCivris dasaSve-
bobis Semowmebis Sedegad CaTvala, rom g. s-is sakasacio saCivari ar akmayo-
filebda samoqalaqo saproceso kodeqsis 391-e muxlis moTxovnebs, ris gamoc 
igi miiCnia dauSveblad.

kiTxvebi:
 � eTanxmebiT Tu ara pirveli instanciisa da saapelacio sasamarTlos 

mier miRebul gadawyvetilebas?
 � eTanxmebiT Tu ara sakasacio sasamarTlos gadawyvetilebas?
 � gaaCnda Tu ara g. s-es (mosarCeles) Sps „z-i“ da Sps „i. b-i“-is mimarT 

moTxovnis ufleba?
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III. kiTxvebi da kazusebi

1. kiTxvebi gameorebisTvis
 
 � ras niSnavs valdebulebis Sesruleba?
 � ra aris valdebulebis Sesrulebis samarTlebrivi Sedegi?
 � raze aris damokidebuli valdebulebis Sesruleba?
 � CamoTvaleT valdebulebis Sesrulebis samarTlebrivi bunebis Sesaxeb 

Teoriebi.
 � Sesasrulebeli moqmedebis xasiaTis mixedviT ra saxis valdebulebebs 

ganasxvaveben?
 � CamoTvaleT valdebulebis Sesrulebis principebi.
 � raSi gamoixateba valdebulebis Sesrulebis prezumfcia?
 � ras niSnavs valdebulebis jerovani Sesruleba?
 � ra TaviseburebebiT xasiaTdeba valdebulebis naturiT (realuri) Ses-

ruleba?
 � ras niSnavs valdebulebis keTilsindisierad Sesruleba?
 � ra aris valdebulebis Sesrulebis adgili?
 � ra gansxvavebaa valdebulebis Sesrulebis adgilsa da „Sedegis adg-

ils“ Soris?
 � CamoTvaleT valdebulebis Sesrulebis calkeuli adgili.
 � rogor unda moxdes sagnis miwodeba, Tu valdebulebis adgili ar aris 

gansazRvruli da arc valdebulebiTi urTierTobis arsidan gamomdi-
nareobs?

 � ra samarTlebrivi mniSvneloba eniWeba valdebulebis Sesrulebis ad-
gilis gansazRvras?

 � ra TaviseburebiT xasiaTdeba fuladi valdebulebis Sesrulebis ad-
gili?

 � ra samarTlebrivi Sedegi dadgeba valdebulebis Sesrulebis adgilis 
Secvlis SemTxvevaSi?

 � gansazRvreT valdebulebis Sesrulebis dro.
 � CamoTvaleT valdebulebis Sesrulebis calkeuli vadebi.
 � ra gansxvavebaa valdebulebis Sesrulebis absolitur da fardobiTad 

(relatiur) gansazRvrul vadebs Soris?
 � ra gansxvavebaa valdebulebis Sesrulebis saerTo da Sualedur va-

debs Soris?
 � ra gansxvavebaa konkretuli kalendaruli TariRiTa da drois garkveu-

li periodiT gansazRvrul valdebulebis Sesrulebis vadebs Soris?
 � ra TaviseburebiT xasiaTdeba valdebulebis Sesrulebis vadis gansaz-

Rvra raime garemoebis dadgomaze miTiTebiT?
 � ra TaviseburebiT xasiaTdeba valdebulebis Sesrulebis navaraudevi 
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(nagulisxmevi) vada?
 � ra TaviseburebiT xasiaTdeba valdebulebis Sesrulebis gonivruli vada?
 � ra TaviseburebiT xasiaTdeba calmxrivi nebis gamovleniT dadgenili 

valdebulebis Sesrulebis vada?
 � SesaZlebelia Tu ara valdebulebis Sesrulebis vadis Secvla?
 � SesaZlebelia Tu ara valdebulebis vadaze adre (vadamde) Sesruleba?
 � dasaSvebia Tu ara valdebulebis vadamde Sesruleba?
 � ra TaviseburebiT xasiaTdeba ormxriv saxelSekrulebo urTierTo-

bebSi valdebulebis vadamde Sesruleba?
 � ras niSnavs valdebulebis dauyonebliv Sesruleba?
 � ra SemTxvevaSi SeuZlia kreditors movalisagan moiTxovos valdeb-

ulebis dauyonebliv Sesruleba?
 � ra SemTxvevaSia dasaSvebi valdebulebis Sesrulebaze uaris Tqma?
 � ra gansxvavebaa valdebulebis subieqtebsa da Sesrulebis subieqtebs 

Soris?
 � ra SemTxvevaSi SeiZleba valdebulebis Sesruleba mesame piris mier?
 � ra samarTlebrivi Sedegi dgeba im SemTxvevaSi, rodesac xdeba movalis 

nacvlad mesame piris mier kreditoris dakmayofileba?
 � ra TaviseburebiT xasiaTdeba movalis nacvlad mesame piris mier val-

debulebis Sesrulebis Sedegad warmoSobili samarTlebrivi urTier-
Toba? 

 � ra gansxvavebaa movalis nacvlad mesame piris mier valdebulebis Ses-
rulebasa da mesame piris sasargeblod dadebul xelSekrulebas Soris?

 � ra gansxvavebaa movalis nacvlad mesame piris mier valdebulebis Ses-
rulebasa da Sesrulebis gadamisamarTebas Soris?

 � ra samarTlebrivi Sedegi dadgeba kreditoris nacvlad mesame piris 
mimarT valdebulebis Sesrulebis SemTxvevaSi?

 � ra SeiZleba iyos valdebulebis Sesrulebis sagani?
 � ra TaviseburebiT xasiaTdeba alternatiuli valdebuleba?
 � ra TaviseburebiT xasiaTdeba kumulatiuri valdebuleba?
 � ra TaviseburebiT xasiaTdeba fakultaturi valdebuleba? 
 � ra gansxvavebaa fakultatur valdebulebasa da valdebulebis Ses-

rulebis sagnis Secvlas Soris?
 � ra gansxvavebaa alternatiul valdebulebasa da moTxovnaTa alter-

natiul konkurencias Soris?
 � ra TaviseburebiT xasiaTdeba valdebulebis Sesruleba, rodesac Ses-

rulebis sagania individualurad gansazRvruli nivTi?
 � ra TaviseburebiT xasiaTdeba valdebulebis Sesruleba, rodesac Ses-

rulebis sagania gvarovnuli niSniT gansazRvruli nivTi?
 � ra TaviseburebiT xasiaTdeba valdebulebis nawil-nawil (nawilobri-

vi) Sesruleba?
 � ra moTxovnebia dadgenili valdebulebis Sesrulebis xarisxis mimarT?
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2. kazusebi

a. valdebulebis Sesrulebis principebTan dakavSirebuli kazusebi

kazusi #1
samSeneblo kompaniam 2011 wlis 20 maiss cementis qarxanasTan dado 150 

tona cementis nasyidobis xelSekruleba. xelSekrulebiT cemen  ti miwodebu-
li unda yofiliyo 3 nawilad 50 tonis odenobiT. gamyidvelma daTqmul vada-
Si miawoda myidvels xelSekrulebiT gaTvaliswinebuli ode nobis cementi, 
magram samSeneblo kompaniam mxolod 100 tona cementis miRebaze ganacxada 
Tanxmoba, xolo 50 tona cementis miRebaze ki uari ganacxada da ukan daubru-
na gamyidvels.

gamyidvelma sarCeliT mimarTa sasamarT lo s da moiTxova myidvelisa-
gan nasyidobis xelSekrulebis arajerovani SesrulebiT miyenebuli zianis 
anazRaureba. myidvelma SesagebelSi sarCeli ar cno im safuZvliT, rom, jer 
erTi, muSaxelis simciris gamo ar SeeZlo aeT vi sebina amdeni raodenobis ce-
menti, xolo, meores mxriv, ki mosarCelem (gamyidvelma) darCe nili 50 tona 
cementi sxvas mihyida da araviTari ziani ar ganucdia. 

 � ra gadawyvetilebas miiRebs sasamarTlo? pasuxi daasabuTeT

kazusi #2
 ebraliZem Sps „komfortul avejTan“ 2011 wlis 10 ivniss qalaq TbiliSi 

dado nardobis xelSekruleba, romlis safuZvelzec menardes SemkveTisaT-
vis unda daemzadebina saZinebeli avejis garnituri SemkveTis mier mitanili 
eskizis mixedviT. menardem ikisra valdebuleba samuSao Seesrulebina Tavisi 
masaliT. xelSekrulebiT mxareebma gansazRvres, rom masala unda yofiliyo 
kaklis xis, samuSao ki unda Sesrulebuliyo 2011 wlis pirveli ivlisisaTvis. 
SemkveTma winaswar gadaixada SeTanxmebuli sazRauris 30%. menardem samuSao 
Seasrula 2011 wlis pirveli agvistosaTvis. 

damzadebuli avejis daTvalierebisas SemkveTma aRmoaCina, rom karadis 
ujra ar iketeboda. SemkveTma menardes mosTxova naklis gamosworeba da 
xelSekrulebiT gaTvaliswinebuli samuSaos Sesrulebis vadis gadacilebisaT-
vis pirgasamtexlos gadaxda yovel vadagadacilebul dReze xelSekrulebis 
fasis 3%-is odenobiT. menardem uari ganucxada SemkveTs moTxovnebis dak-
mayofilebaze. 

ebraliZem sarCeliT mimarTa Tbilisis saqalaqo sasamarTlos samoqalaqo 
saqmeTa kolegias mopasuxe Sps „komfortuli avejis“ winaaRmdeg da moiTxova 
mopasuxisagan damzadebuli avejis naklis gamosworeba, agreTve samuSaos Ses-
rulebis vadis gadacilebisaTvis pirgasamtexlos gadaxda yovel vadagadac-
ilebul dReze xelSekrulebis fasis 3%-is odenobiT. Sps „komfortulma ave-
jma“ Segebebuli sarCeliT mimarTa sasamarTlos da moiTxova SeTanxmebuli 
gasamrjelos 50%-iT gazrda im safuZvliT, rom nardobis xelSekrulebis 
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dadebidan ori kviris Semdeg kaklis xis masala gaZvirda orjer da aRniSnu-
lis Sesaxeb xelSekrulebis dadebamde rom scodnoda, saerTod ar dadebda 
xelSekrulebas, an dadebda mas sxva pirobiT. 

 � rogor unda gadawydes dava? pasuxi daasabuTeT. 

kazusi #3
avtomaRazia Sps „X“ mdebareobs qalaq TbilisSi, # quCa 12-Si da re-

alizacias ukeTebs sxvadasxva qveynidan Camoyvanil avtomanqanebs. giorgim 
Sps „X“-s mimarTa avtomanqanis SeZenis surviliT. Sps-m mas gaacno tipuri 
xelSeklruleba, romlesac, rogorc wesi, debs myidvelebTan standartuli 
pirobebiT. mxareebma 2008 wlis 10 marts dades nasyidobis xelSekruleba av-
tomanqana mersedersis SeZenis Taobaze.

xelSekrulebis pirveli punqtis mixedviT, gamyidvelma ikisra valdebule-
ba, rom avtomanqana ar iqneboda naavariebi da garbeni eqneboda ara umetes 
50000 kilometri. xelSekrulebis meore punqtis mixedviT, nasyidobis fasi 
ganisazRvra 15 000 laris odenobiT; xelSekrulebis mesame punqtiT, avtoman-
qanis Camoyvanis vadad ganisazRvra 2008 wlis 10 maisi. xelSekrulebis meo-
Txe punqtis Sesabamisad mxareebi SeTanxmdnen, rom xelSekruleba SeiZleba 
Seicvalos, amasTan, mxarem, romelic moiTxovs Secvlas, meore mxares unda 
gaugzavnos werilobiTi informacia cvlilebamde ara ugvianes 10 dRisa. 
xelSekrulebis mexuTe punqtis Sesabamisad, xelSekrulebis xelmoweris Sem-
deg mxareebs ar aqvT ufleba calmxrivad gavidnen xelSekrulebidan (uari 
Tqvan xelSekrulebaze); xelSekrulebis meeqvse punqtis Sesabamisad Sps „X“ 
pasuxs ar agebs avtomanqanis naklis gamo. 

2008 wlis 1 aprils Sps „X-ma“ werili gaugzavna giorgis da Seatyobina, 
rom aSS-Si momxdari wyaldidobis gamo ver Seasrulebda nakisr valdebule-
bas 2008 wlis 1 ivnisamde. giorgim werili miiRo da araferi upasuxa. 

2008 wlis 1 noembers avtomanqana Camovida da giorgim Sps „X-s“ gadauxa-
da 10000 lari, xolo darCenil 5000 larze mxareebi zepirad SeTanxmdnen, 
rom giorgis igi unda gadaexada 2008 wlis 1 dekembrisTvis. avtomanqanis my-
idvelisaTvis gadacemisas Sps „X-ma“ ganacxada, rom Camoyvanili avtomanqana 
ar iyo naavariebi da garbeni hqonda 40000 kolometri. giorgim ar Seasrula 
Tanxis darCenili nawilis gadaxdis valdebuleba 2008 wlis 1 dekembrisaTvis. 
2009 wlis 10 ianvars giorgim werilobiT aRiara Sps „X-is“ mimarT 5000 laris 
gadaxdis valdebuleba da ikisra misi Sesruleba ori Tvis vadaSi 2009 wlis 
10 martisaTvis. giorgim arc amjerad Seasrula valdebuleba. 

2012 wlis 10 Tebervals Sps „X-ma“ sarCeli aRZra Tbilisis saqalaqo sa-
samarTloSi giorgis winaaRmdeg da moiTxova misTvis 5000 laris gadaxdis 
dakisreba. 

giorgim Segebebuli sarCeli aRZra Sps „X-is“ winaaRmdeg da moiTxova 
nasyidobis xelSekrulebidan gasvla. man Segebebul sarCelSi miuTiTa, rom, 
jer erTi, avtomanqana dagvianebiT Camouyvanes da meorec, rogorc saxelos-
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noSi avtomanqanis kompiuteruli daTvalierebis Sedegad aRmoCnda, avtoman-
qana naavariebi iyo da garbeni hqonda ara 40000, aramed 65000 kolometri. 
Aamitomac igi iTxovda xelSekrulebidan gasvlas, aseve misi azriT, Sps “X”-is 
moTxovna 5000 laris gadaxdasTan dakavSirebiT xandazmulia da ar unda da-
kmayofildes.

Sps „X“ giorgis Segebebul sarCels ar cnobs da aRniSnavs, rom man xelSek-
ruleba gaaforma standartuli pirobebis Seasabamisad, romelic gamoricx-
avs myidvelis mxridan nebismier SemTxvevaSi xelSekrulebidan gasvlas da 
gamyidvelis pasuxismgeblobas xelSekrulebiT nakisri valdebulebis araje-
rovani SesrulebisaTvis, agreTve moTxovna 5.000 laris gadaxdis Sesaxeb ar 
aris xandazmuli. 

 � rogor unda gadawydes dava? pasuxi daasabuTeT. 

kazusi #4
Sps „medicinam“ Sps „stomatologTan“ 2010 wlis 20 seqtembers werilobiTi 

formiT dado samedicino aparaturis nasyidobis xelSekruleba. xelSekrule-
ba Sedgenil iqna erTiani dokumentis saxiT. gamyidvelis _ Sps „stomatolo-
gis“ direqtorma xelSekrulebis teqsts moawera xeli da dausva beWedic, 
xolo myidvelis _ Sps „medicinas“ direqtorma ki nasyidobis xelSekrulebas 
dausva beWedi da ar moawera xeli, rac gamyidvelma ver SeniSna. nasyido-
bis xelSekrulebiT gamyidvels erTi Tvis ganmavlobaSi oTx nawilad unda 
miewodebina myidvelisaTvis samedicino aparatura, xolo myidveli ki valde-
buli iyo yoveli nawilis miwodebidan sami dRis ganmavlobaSi gadaexada gamy-
idvelisaTvis miwodebuli samedicino aparaturisaTvis SeTanxmebuli fasi. 

gamyidvelma myidvels xelSekrulebiT daTqmul vadaSi miawoda samedi-
cino aparaturis pirveli nawili, myidvelma ki gadaixada SeTanxmebuli fasi. 
amis Semdeg gamyidvelma myidvels miawoda samedicino aparaturis meore 
nawili, Tumca myidvelma aRar gadauxada gamyidvels SeTanxmebuli fasi da 
gamyidvelis araerTgzis moTxovnis miuxedavad, mainc ar dafara warmoqmnili 
davalianeba. nasyidobis xelSekrulebaSi gaTvaliswinebuli iyo 1000 laris 
odenobis pirgasamtexlo myidvelis mier Tanxis gadaxdis vadis gadacilebis 
SemTxvevaSi. am safuZvliT gamyidvelma sarCeliT mimarTa sasamarTlos da 
moiTxova myidvelisagan pirgasamtexlos gadaxda. myidvelma Segebebuli sar-
CeliT uari ganacxada moTxovnis dakmayofilebaze da Tavis mxriv, moiTxo-
va nasyidobis xelSekrulebis baTilad cnoba im safuZvliT, rom nasyidobis 
xelSekrulebaze ar aris myidvelis xelmowera, amitomac nasyidobis xelSek-
ruleba, rogorc formis daucvelad dadebuli xelSekruleba, ucilod baTi-
lad unda iqnes cnobili. 

 � namdvilia Tu ara mxareTa Soris dadebuli nasyidobis xelSekruleba? 
pasuxi daasabuTeT.
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b. valdebulebis Sesrulebis adgilTan dakavSirebuli kazusebi

kazusi #1
rusaZem 2010 wlis 30 marts TerTmeti TviT sesxad gadasca xarabaZes 5000 

lari. sesxis xelSekrulebiT ganisazRvra, rom movalis mier vadis gadac-
ilebis SemTxvevaSi mas daekisreboda pirgasamtexlos gadaxda 800 laris ode-
nobiT. 2011 wlis 15 Tebervals rusaZe sacxovreblad gadavida sxva qalaqSi. 
Tavisi axali sacxovrebeli adgilis misamarTi rusaZem xara ba Zes Seatyobina 
2011 wlis 27 Tebervals. rom ar gadaecilebina valis ga dax dis vadas da ar 
daricxuliyo sesxad aRebul Tanxaze vadis gadaci le bi saTvis mxareTa SeTanx-
mebiT dadgenili pirgasamtexlo, xarabaZem 2011 wlis 28 Te ber vals rusaZes 
sabanko angariSze gadauricxa sesxad aRebuli Tanxa. xarabaZem Tanxis gada-
ricxvis xarjebi gadaixada sesxis Tanxidan. 

 � marTlzomieria Tu ara xarabaZis moqmedeba?Ppasuxi daasabuTeT.

kazusi #2
Sps „X“-sa da Sps „Z“-s Soris 2006 wlidan arsebobs SeTanxmeba Sps „Z“- 

saTvis Saqris miwodebasTan dakavSirebiT erTi kilogrami erT larad da 40 
TeTrad. miwodeba periodulad xdeba Sps „Z“-is mier gakeTebuli ganacxadis 
safuZvelze, adgilze mitaniT Sps „Z“-is iuridiul misamarTze qalaq gur-
jaanSi, # quCa 20-Si. 2007 wlis 20 maiss Sps „Z“-ma SeukveTa Sps „X“-s aTi 
tona Saqari 2007 wlis 20 ivnisisaTvis, kilogrami erT larad da 40 TeTrad, 
rogorc maT Soris miRebuli iyo. Sps „X“-ma ganacxada Tanxmoba, magram ara 
erT larsa da 40 TeTrze, aramed erT larsa da 60 TeTrze. Sps „Z“-sagan amaze 
pasuxi miRebuli ar iqna. 

2007 wlis 20 ivniss Sps „X“-ma SekveTili aTi tona Saqari miitana myidve-
lis iuridiul misamarTze _ gurjaanSi, # quCa 20-Si. Tumca aRmoCnda, rom 
Sps „Z“ am misamarTze aRar mdebareobda. Sps „X“-ma Saqari Sesanaxad miabara 
sawyobs, mdebare gurjaanSi, # quCa 22-Si. 2007 wlis 30 ivniss Sps „X“-s dau-
kavSirda Sps „Z“-is warmomadgeneli da Seaxsena ganacxadi aTi tona Saqris 
miwodebis Taobaze, aseve miuTiTa sawarmos axali misamarTi _ qalaqi Telavi, 
# quCa 60. Sps „X“-is xelmZRvanelobam Sps „Z“-is warmomadgenels ganucxada, 
rom Saqari inaxeboda gurjaanSi, # quCa 22-Si. Sps „Z“-is moTxovniT Sps „X“-
ma sawyobSi mibarebuli Saqari miitana Sps „Z“-is sawarmos adgilsamyofelis 
mixedviT qalaq TelavSi, # quCa 60-Si. Sps „Z“-ma Sps „X“-is sabanko angariSze, 
rogorc es miRebuli hqondaT, gadaricxa aTi tona Saqris _ erTi kilogrami 
X erT larsa da 40 TeTrze Rirebuleba _ sul 14000 lari. 

2008 wlis 25 ianvars Sps „X“-ma werilobiT mimarTa Sps „Z“-s da moiTxova 
nasyidobis xelSekrulebidan gamomdinare Tanxis darCenili nawilis (10000 
X1.60 = 16000) sul _ 2000 laris Sps „X“-is sabanko angariSze Setana. Sps „Z“-ma 
es moTxovna ar Seasrula. 2008 wlis 10 agvistos Sps „X“-is moTxovnis safuZ-
velze Sps „Z“-ma werilobiT aRiara Sps „X“-is mimarT aTi tona Saqris Rireb-
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ulebis darCenili nawilis _ 2000 laris gadaxdis valdebulebis arseboba da 
ikisra misi gadaxda 2008 wlis Semodgomis bolosaTvis, Tumca valdebuleba 
arc amjerad Seasrula. 

2011 wlis 25 noembers Sps „X“-ma sarCeliT mimarTa sasamarTlos da Sps „Z“-
sagan moiTxova Saqris Rirebulebis darCenili nawilis, 2000 laris gadaxda, 
agreTve 2007 wels sawyobSi mibarebis, da TelavSi Saqris mitanis transpor-
tirebiT gamowveuli damatebiTi xarjebis anazRaureba 400 laris odenobiT. 

Sps „Z“-ma SesagebelSi moTxovnebi ar cno da miuTiTa, rom moTxovnebi 
damatebiTi xarjebis anazRaurebisa da 2000 laris gadaxdis dakisrebasTan 
dakavSirebiT xandazmulia. garda amisa, valdebuleba, romelic maT aRiares 
(Saqris Rirebulebis nawilis _ 2000 laris gadaxdis Sesaxeb), ar arsebobs, 
radgan isini SeTanxmebuli iyvnen Saqris Rirebulebis Taobaze kilogrami 
erTi lari da 40 TeTri da ara erTi lari da 60 TeTri, swored amitom ar 
upasuxes Sps „X“-is ganacxads fasis momatebasTan dakavSirebiT. Sesabamisad, 
arc iyvnen valdebuli SeetyobinebinaT gamyidvelisaTvis sawarmos adgilsa-
myofelis (iuridiuli misamarTis) Secvlis Sesaxeb. 

 � rogor gadavwyvitoT dava? pasuxi daasabuTeT.

g. valdebulebis Sesrulebis drosTan dakavSirebuli kazusebi

kazusi #1
2011 wlis 23 aprils ruxaZem beriZisagan 1500 larad SeiZina saweri magida. 

myidvelma SeTanxmebuli fasi imave dRes gadaixada. beriZem ruxaZes misca 
xelwe rili Tanxis miRebis Sesaxeb. mxareebi aseve SeTanxmdnen, rom myidveli 
nayid nivTs waiRebda xelSekrulebis dadebidan 6 dReSi. 2011 wlis 29 aprils 
ruxaZe estumra beriZes da moiTxo  va avejis gadacema, magram beriZem amaze 
uari ganucxada da SesTavaza ruxaZes 1500 laris ukan dabruneba im safuZv-
liT, rom, radgan 2011 wlis 28 aprils ga vida avejis waRebis SeTanxmebuli 
vada, amitom man saweri magida mihyida lorias 1800 larad. Llorias saweri 
magida unda waeRo 30 aprils. 

marTlzomieria Tu ara beriZis uari, gadasces ruxaZes saweri magida? 
pasuxi daasabuTeT.

 
kazusi #2
kikviZesa da arseniZes Soris werilobiTi formiT daido saofise far-

Tis ganvadebiT nasyidobis xelSekruleba. xelSekrulebis Tanaxmad, arseni-
Zem gadaixada SeTanxmebuli fasis 10 procenti da ikisra valdebuleba, rom 
erTi wlis ganmavlobaSi nawil-nawil (yovelkvartalurad) gadaexada uZravi 
qonebis SeZenis SeTanxmebuli fasis darCenili odenoba. Nnasyidobis sagani 
sajaro reestrSi sakuTrebis uflebiT aRiricxa SemZenze. xelSekrulebis 
dadebidan 3 Tvis gasvlis Semdegac arseniZes ar hqonda SeTanxmebuli fasis 
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nawili gadaxdili. kikviZem Seaxsena kontrahents xelSekrulebis pirobebi da 
ganumarta, rom igi valdebuli iyo grafikis mixedviT (yovelkvartalurad) 
exada SeTanxmebuli fasis nawili. arseniZem werilobiT daudastura kikviZes 
misi mxridan xelSekrulebis pirobebis Sesrulebis aucileblobis Sesaxeb, 
Tumca ganumarta, rom igi ganicdida garkveuli saxis finansur problemebs, 
ris gamoc droulad (grafikis mixedviT) ver gadaixada nasyidobis fasis 
nawili, Tumca daadastura, rom Semdeg kvartalSi gadaixdida orive kvratal-
Si gadasaxdel nasyidobis SeTanxmebuli fasis nawils. 

 arseniZem meeqvse Tvis bolos kvlav ar gadaixada SeTanxmebuli Tanxis 
nawili, ris gamoc kikviZem sasamarTloSi aRZra sarCeli da moiTxova mo-
pasuxisagan (myidvelisagan) davalianebis gadaxdevineba. aRniSnul sarCelze 
arseniZem Seitana Segebebuli sarCeli da moiTxova nasyidobis xelSekrulebis 
baTilad cnoba, radgan, misi azriT, xelSekruleba dadebuli iyo motyebis 
gziT, rac mdgomareobda imaSi, rom uZravi qonebis Rirebuleba xelSekrule-
biT gacilebiT ufro Zvirad iyo Sefasebuli, vidre es mis mier mtkiceb-
ulebis saxiT warmodgenili auditoris daskvniT dgindeboda. 

 � rogor unda gadawydes dava? pasuxi daasabuTeT.

d. valdebulebis Sesrulebis subieqtebTan dakavSirebuli kazusebi

kazusi #1
abesaZem 500 larad SeiZina velosipedi gujabiZisagan im piro biT, rom 

Tanxas gadauxdida xelSekrulebis dadebidan ocdameaTe dRes, ris Sesaxebac 
gamyidvels misca xelwerili. Tanxis gadaxdis vadis dadgomamde ori kviriT 
adre gujabiZem myidvels Seatyobina, rom Tanxis moTxovnis ufleba dauTmo 
irakli sixaruliZes. abesaZe ar daeTanxma gamyidvelis mxridan iraklisaT-
vis Tanxis moTxovnis uf lebis daTmobas da gadaxdis vadis dadgomamde ori 
dRiT adre Tavisi nac nobis meSevobiT Tanxa gadauxada gujabiZes. gamyidve-
li Tanxis miRebis Semdeg xangrZlivi samsaxurebrivi mivlinebiT gaemgzavra 
sazRvargareT. dadga Tanxis gadaxdis dro da irakli sixaruliZem abesaZes 
mosTxova Tanxis gadaxda. 

 � SeuZlia Tu ara sixaruliZes moiTxovos abesaZisagan Tanxis gadaxda?

kazusi #2
Sps. `teqnikam~ 2009 wlis 10 ianvars werili miwera Sps `sions~ da gamoxata 

mzadyofna 10 cali televizoris SeZenasTan dakavSirebiT TiTo 700 larad, 
adgilze mitaniT `teqnikis~ iuridiuli misamarTze, TbilisSi, dadianis #5-
Si, 2010 wlis 1 ivnisisaTvis, Tu Sps `sioni~ 10 dRis vadaSi daeTanxmeboda mis 
pirobebs. Sps `sionma~ werili miiRo 2009 wlis 14 ianvars da maSinve fostiT 
gaugzavna `teqnikas~ pasuxi Tanxmobis Taobaze. `teqnikam~ Sps `sionis~ werili 
miiRo 27 ianvars da araferi upasuxa. 
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Sps ‚‚sionma~ televizorebi Sps ‚‚teqnikas~ miawoda 2010 wlis 1 aprils. my-
idvelma ar ganacxada uari Sesrulebis vadamde miRebaze. Tumca ki imis gamo, 
rom Tavisufali adgili ar hqonda, Sps „teqnikam~ televizorebi Sesanaxad 
miabara axlomdebare sawyobs, mibarebis sasyidliani xelSekrulebiT dReSi 
10 larad. 2010 wlis 31 maiss Sps ‚‚teqnikam~ televizorebis nasyidobis Tanxa 
sawyobSi mibarebis xarjebis gamoklebiT, sul 6390 lari Sps ‚‚sionis~ Tanxmo-
biT gadasca ‚‚sionis~ warmomadgenels daviT mxeiZes, romelic imavdroulad 
Sps `teknikis~ damxmare TanamSromelic iyo. aRniSnuli Tanxa d. mxeiZem Sps 
`sions~ gadasca mxolod 2010 wlis 1 agvistos. 

2010 wlis 12 seqtembers Sps ̀ sionma~ sarCeli aRZra sasamarTloSi Sps ̀ te-
qnikis~ winaaRmdeg da moiTxova: a) fuladi valdebulebis Sesrulebis vadis 
gadacilebisTvis kanoniT dadgenili 2%-is; b) valdebulebis arajerovani Ses-
rulebisaTvis 500 laris odenobiT pirgasamtexlos; g) 610 laris odenobiT 
mibarebis xarjebis gadaxdis dakisreba, radgan, Sps `sionis~ azriT, myidvelma 
valdebuleba arajerovnad Seasrula. 

 � SeafaseT faqtobrivi garemoebebi. ra gad–awyvetilebas miiRebs sa-
samarTlo?
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Tavi VIII. xelSekrulebis moSla,                 
xelSekrulebidan gasvla

I. Sesavali

mxareTa Soris arsebuli saxelSekrulebo-samarTlebrivi urTierTobebis 
Sewyveta pirobiTad SeiZleba Semdeg saxeebad davyoT _ xelSekrulebis Sewyve-
ta misi klasikuri gagebiT,1131 xelSekrulebis moSla da uari xelSekrulebaze 
(xelSekrulebidan gasvla).1132 TiToeuli zemoT dasaxelebuli institutebi 
didi mniSvnelobis matarebelia da xasiaTdeba Sesabamisi TaviseburebiT.

saqarTvelos samoqalaqo kodeqsis terminologia ar ganasxvavebs xelSek-
rulebis moSlisa da xelSekrulebaze uaris (xelSekrulebidan gasvla) in-
stitutebs. praqtikaSi termini `xelSekrulebis moSla~ aseve sakmaod xSirad 
gamoiyeneba xelSekrulebis vadaze adre Sewyvetis mniSvnelobiT, romlis 
samarTlebriv Sedegsac warmoadgens ara mxareTa restitucia, aramed arseb-
uli saxelSekrulebo urTierTobis Sewyveta da braleuli mxaris mier zianis 
anazRaureba.

saqarTvelos samoqalaqo kodeqsi Sinaarsobrivad termin `xelSekrulebis 
moSlas~ aigivebs termin `xelSekrulebidan gasvlasTan~. am daskvnis gamota-
nis safuZvels iZleva is garemoeba, rom samoqalaqo kodeqsSi termini ̀ moSla~ 
moixsenieba xelSekrulebidan gasvlidan gamomdinare samarTlebriv Sedege-
bze miTiTebiT. msgavsi SemTxvevebi sakmaod mravladaa saqarTvelos samoqa-
laqo kodeqsSi da yvela maTgans aerTianebs erTi saerTo niSani _ TiToeulis 
mimarT gamoyenebulia termini `moSla~ da TiToeulis realizaciis samar-
Tlebriv Sedegs warmoadgens xelSekrulebidan gasvla. gamomdinare ze-
moaRniSnulidan, saqarTvelos samoqalaqo kodeqsis regulirebis Sesabamisad, 
`xelSekrulebis moSla~ da `xelSekrulebidan gasvla~ warmoadgens identur 

1131 xelSekrulebis Sewyvetis klasikur SemTxvevebs warmoadgens 427-454-e muxlebiT gaT-
valiswinebuli SemTxvevebi: valdebulebis Sewyveta SesrulebiT, valdebulebis Sewyve-
ta deponirebiT, valdebulebis Sewyveta urTierTmoTxovnaTa gaqviTviT, valdebulebis 
Sewyveta valis patiebiT, valdebulebis Sewyveta konfuziiT (rodesac kreditori da 
movale erTi da igive piri aRmoCndeba), valdebulebis Sewyveta movalis gardacvalebis 
an iuridiuli piris likvidaciis gamo. xazgasmiT unda aRiniSnos, rom zemoT CamoTvlili 
SemTxvevebi gulisxmobs valdebulebis Sewyvetis safuZvlebs misi klasikuri gagebiT, anu 
valdebulebis Sewyveta, rogorc termini, unda gamoviyenoT uSualod zemoT CamoTvlili 
SemTxvevebis mimarT. mocemuli SemTxvevebi xasiaTdeba im specifikiT, rom maTi reguli-
reba xdeba samoqalaqo kodeqsis mier da valdebulebis Sewyvetis savaldebulo winapi-
robas ar warmoadgens samarTlebrivi urTierTobis monawile romelime mxaris braleuli 
moqmedeba (valdebulebis Seusrulebloba an arajerovani Sesruleba), rasac yovelTvis 
aqvs adgili xelSekrulebis moSlis an xelSekrulebidan gasvlis SemTxvevaSi. valdeb-
ulebis Sewyvetis sakiTxebi ix. Tavi VI.
1132 SemdgomSi teqstSi gamoyenebuli termini `xelSekrulebidan gasvla~ gulisxmobs 
xelSekrulebaze uars.
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samarTlebriv institutebs. magaliTisaTvis:
_ 491 I muxlis Tanaxmad, myidvels SeuZlia moiTxovos nasyidobis xelSek-

rulebis moSla 352-e muxliT dadgenili wesis mixedviT. 352-e muxli aregu-
lirebs xelSekrulebaze uaris Tqmis samarTlebriv Sedegebs 405-e muxliT 
dadgenili wesiT da pirobebiT, xolo 405-e muxli ki adgens xelSekrulebidan 
gasvlis samarTlebriv winapirobebsa da wess. 

_ 399-e muxlis Tanaxmad, grZelvadiani valdebulebiTi urTierTobis arse-
bobisas, mxares SeuZlia moiTxovos xelSekrulebis moSla, xolo, Tu moTxov-
nis safuZvels warmoadgens valdebulebis darRveva, dasaSvebia xelSek-
rulebis moSla mxolod dadgenili damatebiTi vadis uSedegod gasvlis an 
uSedego gafrTxilebis Semdeg. am SemTxvevaSi gamoiyeneba 405-e muxlis wesebi, 
anu termini xelSekrulebis moSla gamoiyeneba imave SinaarsiT, rogorc uari 
xelSekrulebaze an xelSekrulebidan gasvla;

zemoT moyvanili normebis msgavsad, erTi da imave Sinaarsis sxvadasxva 
terminis gamoyenebis SemTxvevebia 492-e, 644-e, 938-e da a.S. muxlebi.

amdenad, samoqalaqo kodeqsi sami gansxvavebuli terminiT1133 awesrigebs 
erTsa da imave samarTlebriv instituts, xolo xelSekrulebis vadaze adre 
Sewyvetis iseT SemTxvevebs, romelTa samarTlebriv Sedegs ar warmoadgens 
mxareTa restitucia, anu pirvandel mdgomareobaSi aRdgena, ar gaaCnia erT-
gvarovani termini. amis gamo praqtikaSi msgavsi SemTxvevebisaTvis gamoiyeneba 
sxvadasxva termini.1134 maT, sakanonmdeblo TvalsazrisiT, identuri dat-
virTva gaaCniaT. saxelSekrulebo urTierTobaSi, mxareTa Soris arsebuli 
SeTanxmebis Sesabamisad, mosdevT zemoT xsenebuli terminebisaTvis dadge-
nili iuridiuli Sedegebisagan gansxvavebuli Sedegebi. 

am terminebiT mosawesrigebeli urTierTobebis, gansakuTrebiT xelSek-
rulebis moSlisa da xelSekrulebidan gasvlis institutebis gamijvna didi 
praqtikuli mniSvnelobis mqone sakiTxia. maTi swori terminologiuri iden-
tificireba aucilebeli winapirobaa imisaTvis, rom sasamarTlos mier saqme 
ganxilul iqnes konkretuli urTierTobisaTvis dadgenili wesebiT. marTa-
lia, am institutebs Soris arsebobs msgavseba, magram TiToeul maTgans erT-
maneTisagan upirobod ganasxvavebs samarTlebrivi winapirobebi, romlebic 
TiToeuli maTganisaTvis gansxvavebulia da romelTa Sesrulebac aris mxaris 
mier dayenebuli moTxovnis dakmayofilebis savaldebulo da aucilebeli 
safuZveli. aseve gansxvavebulia am urTierTobebidan gamomdinare samarT-
lebrivi Sedegebi, rac kidev erTxel usvams xazs sxvadasxva institutis ar-
sebobis aucileblobas. 

zemoT aRniSnuli samarTlebrivi urTierTobebis gamijvna SesaZlebelia 
ramdenime kriteriumiT _ moTxovnis warmoSobis safuZveli, moTxovnis Sinaar-
si da moTxovnis samarTlebrivi Sedegi. 

1133 mxedvelobaSia terminebi - xelSekrulebidan gasvla, uari xelSekrulebaze, xelSek-
rulebis moSla.
1134 ZiriTadad gamoiyeneba termini `xelSekrulebis moSla~.
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yovelive zemoaRniSnulis gaTvaliswinebiT, unda gamoiyos saxelSekrule-
bo-samarTlebrivi urTierTobis Sewyvetis sami ZiriTadi saxe: 

II. xelSekrulebis Sewyveta

xelSekrulebis Sewyveta gulisxmobs Sewyvetis uflebis warmoSobas ise, 
rom mxareebs unarCundebaT miRebuli Sesruleba da sargebeli. am formiT 
xelSekrulebis Sewyvetis samarTlebriv safuZvlebs da Sedegebs awesrigebs 
427-454-e muxlebi. xsenebuli safuZvlebi warmoadgens amomwurav CamonaTvals 
da termin `xelSekrulebis Sewyvetis~ gamoyeneba pirdapir uTiTebs am safuZ-
vlebze. xelSekrulebis Sewyvetis SemTxvevevbia:

a. valdebulebis Sewyveta SesrulebiT (427-433);
b. valdebulebis Sewyveta novaciiT1135 (428);
g. valdebulebis Sewyveta deponirebiT (434-441);
g. valdebulebis Sewyveta urTierTmoTxovnaTa gaqviTviT (442-447);
d. valdebulebis Sewyveta valis patiebiT (443-451);
e. valdebulebis Sewyveta konfuziiT1136 (452);
v. valdebulebis Sewyveta movalis gardacvalebis gamo (453);
z. valdebulebis Sewyveta iuridiuli piris likvidaciis gamo (454).

yuradReba unda mieqces im garemoebas, rom zemoT CamoTvlili SemTxveve-
bi warmoadgens valdebulebis Sewyvetis kanonismier safuZvlebs. aRniSnuli 
valdebulebebi yvela SemTxvevaSi warmoadgens saxelSekrulebo tipis val-
debulebebs da misi SewyvetiT avtomaturad wydeba Tavad xelSekrulebac.1137

III. xelSekrulebidan gasvla

xelSekrulebidan gasvlas 352-359-e muxlebi awesrigebs. am institutis 
Tavisebureba gamoxatulia im samarTlebriv SedegSi, romelic mosdevs mis 
realizacias _ mxareTa restitucias. xelSekrulebidan gasvla garigebis ba-
Tilobisagan gansxvavdeba ara samarTlebrivi SedegiT, romelic orive SemTx-

1135 novacia warmoadgens valdebulebis SesrulebiT Sewyvetis saxes. es aris SemTxveva, 
rodesac kreditori xelSekrulebiT gaTvaliswinebuli Sesrulebis nacvlad iRebs sxva 
Sesrulebas.
1136 konfuzia aris SemTxveva, rodesac kreditori da movale erTi da igive piri aRmoCnde-
ba.
1137 valdebulebis Sewyvetis safuZvlebi detalurad ganxilulia winamdebare naSromis VI 
TavSi.
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vevaSi identuria, aramed warmoSobis safuZvliT. garigebis baTiloba dgeba 
iqidan gamomdinare, rom garigebis iuridiuli safuZveli ar aris namdvili,1138 
xolo xelSekrulebidan gasvlisas xelSekrulebis safuZvlis namdviloba ar 
dgas eWvqveS. am dros restitucia xorcieldeba ara garigebis safuZvlis 
naklis gamo, aramed, rogorc namdvili xelSekrulebis monawile erT-erTi 
mxaris mier valdebulebis darRvevis samarTlebrivi Sedegi, rasac araviTari 
Sexeba ar aqvs garigebis safuZvlis namdvilobasTan. xelSekrulebidan gasv-
lis samarTlebriv safuZvels warmoadgens misi monawile mxaris mier nakisri 
valdebulebis darRveva an arajerovani Sesruleba. amasTan, gansakuTrebul 
SemTxvevebSi dasaSvebia xelSekrulebidan gasvla ormxrivi interesis gaTval-
iswinebiT. saqarTvelos samoqalaqo kodeqsSi xelSekrulebidan gasvlis in-
stituti aseve moixsenieba, rogorc uari xelSekrulebaze an xelSekrulebis 
moSla.

1. xelSekrulebidan gasvlis safuZvlebi 

saqarTvelos samoqalaqo kodeqsi icnobs iseT instituts, rogoricaa 
xelSekrulebidan gasvla, rasac miZRvnili aqvs kodeqsis mesame wignis pirve-
li karis mexuTe Tavi. xelSekrulebidan gasvla moixsenieba, rogorc uari 
xelSekrulebaze, anu xelSekrulebidan gasvla da uari identur cnebebs war-
moadgens.

352-e muxli gansazRvravs xelSekrulebaze uaris samarTlebriv Sedegebs. 
352 I muxlis Sesabamisad, `Tu xelSekrulebis erT-erTi mxare 405-e muxliT 
gaTvaliswinebuli pirobebis arsebobisas uars ityvis xelSekrulebaze, maSin 
miRebuli Sesruleba da sargebeli mxareebs ubrundebaT (naturiT dabrune-
ba)~, xolo 405 I muxlis Tanaxmad, `Tu xelSekrulebis erTi mxare arRvevs 
ormxrivi xelSekrulebidan gamomdinare valdebulebas, maSin xelSekrulebis 
meore mxares SeuZlia uari Tqvas xelSekrulebaze~.1139 

352-e muxli gansazRvravs xelSekrulebidan gasvlis samarTlebriv Sedegs. 
igi gamoixateba mxareebisaTvis miRebuli Sesrulebisa da sargeblis dabrune-
baSi. 405-e muxli ki adgens xelSekrulebidan gasvlis wess da savaldebulo 
winapirobebs. Sesabamisad, 352-e da 405-e muxlebi mxolod erToblivad gamoi-

1138 mag., garigebis baTilobis safuZvels warmoadgens formis daucveloba, garigebis mar-
TlwinaaRmdegoba an amoraluri xasiaTi, iZuleba, motyueba, qmeduunaro an SezRudulq-
medunariani piris mier dadebuli garigeba da a.S., anu garigebis baTilobis savaldebu-
lo iuridiuli winapiroba mdgomareobs swored garigebis warmoSobis safuZvlis naklSi 
(umetes SemTxvevaSi es aris nebis nakli an kanoniT dadgenili formis daucveloba) da 
Sesabamisad, ivaraudeba, rom mxareTa Soris ar arsebobda samarTlebrivi urTierToba.
1139 es citireba ar aris srulyofili, vinaidan xelSekrulebaze uaris Tqma xorcieldeba 
Sesabamisi winapirobebis arsebobisas, mocemul SemTxvevaSi damatebiTi vadis uSedegod 
gasvlis Semdeg. xelSekrulebidan gasvlis savaldebulo winapirobebze qvemoT gveqneba 
saubari.
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yeneba. amis gaTvaliswinebiT, aucilebelia jer xelSekrulebidan gasvlis wi-
napirobebis gansazRvra.

405-e muxlis mixedviT, xelSekrulebaze uari xelSekrulebis monawile mx-
aris mier dasaSvebia im SemTxvevaSi, rodesac kontrahenti arRvevs ormxrivi 
xelSekrulebidan gamomdinare valdebulebas. kanoni ar miiCnevs savaldebu-
lod mxaris mier nakisri valdebulebis braleul darRvevas. sakmarisia mx-
olod darRvevis faqtic.1140 

xelSekrulebidan gasvlis safuZveli SesaZloa gaxdes valdebulebis nawi-
lobrivi darRvevac mxolod im SemTxvevaSi, Tuki darCenili nawilis Ses-
rulebam kreditorisTvis azri dakarga.

valdebulebis umniSvnelo darRveva ver iqceva xelSekrulebaze uaris 
Tqmis safuZvelad. is, Tu ra SeiZleba iyos mniSnvelovani darRveva, konkre-
tuli SemTxvevis Sefasebis meSveobiT unda gadawydes. zogadad, mniSvnelovan 
darRvevad ganxilul unda iqnes darRvevebi, romlebic realur uaryofiT 
gavlenas axdenen Sedegze, romelic xelSekrulebis monawile mxares unda mie-
Ro valdebulebis Sesrulebis Sedegad. 

xelSekrulebidan gasvla SesaZlebelia im SemTxvevaSic, Tuki garemoe-
bebi, romlebic xelSekrulebis dadebis safuZveli gaxda, xelSekrulebis 
dadebis Semdeg aSkarad Seicvala da mxareebi ar dadebdnen xelSekrulebas 
an dadebdnen sxva SinaarsiT, es cvlilebebi rom gaeTvaliswinebinaT (398 
I). garemoebis Secvlas uTanabrdeba, roca warmodgenebi, romlebic gaxda 
xelSekrulebis safuZveli, araswori aRmoCnda (398 II). am SemTxvevaSi, mxaree-
bma unda scadon xelSekrulebis misadageba Secvlil garemoebebTan. Tu es 
ver moxerxda, mxares, romlis interesebic dairRva, ufleba aqvs uari Tqvas 
xelSekrulebaze.

misadagebis SeuZlebloba xelSekrulebidan gasvlis specifikuri safuZve-
lia. am SemTxvevaSi gasvlis ufleba warmoiSoba ara valdebulebis dar-
Rvevidan, aramed mdgomareobis obieqturi cvlilebis Sedegad. obieqturi 
cvlileba gulisxmobs imas, rom misi gamomwvevi faqtorebi ar eqvemdebare-
ba xelSekrulebis mxareebis kontrols da xdeba maTi nebisagan damoukide-
blad.1141

erTgvari Tavisebureba axasiaTebs ramdenime piris xelSekrulebidan gasv-
las. kerZod, 357-e muxlis Tanaxmad, Tu xelSekrulebis erT an meore mxareze 

1140 aRniSnul mosazrebas, garda 405-e muxlis definiciisa, adasturebs Tundac 398-e mux-
li, romelic garemoebebis Secvlis motiviT uflebas aZlevs mxareebs gavidnen xelSek-
rulebidan, Tuki isini ver SeTanxmdebian Secvlil pirobebTan xelSekrulebis misadage-
baze.
1141 es garemoebebi SeiZleba iyos ekonomikuri mdgomareobis Seclva, bazarze fasebis cvl-
ileba da a.S. mTel rig SemTxvevebSi SesaZlebelia saerTod ar hqondes adgili raime gare-
moebis cvlilebas, magram mxaris mcdari warmodgenebi, romlebic gaxda xelSekrulebis 
safuZveli, gaxdes xelSekrulebis misadagebis aucileblobis gamomwvevi safuZveli da 
SeuTanxmeblobam ganapirobos mxaris uflebis warmoSoba xelSekrulebidan gasvlasTan 
dakavSirebiT.
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monawileobs ramdenime piri, xelSekrulebaze uaris Tqmis ufleba SeiZleba 
ganxorcieldes im mxaris yvela monawilis mier erTad, romelic xelSekrule-
bidan gadis, meore mxaris yvela monawilisaTvis SetyobinebiT. Tu xelSek-
rulebidan gasvlis ufleba gaqarwyldeba erT-erTi uflebamosili pirisaT-
vis, maSin es ufleba qarwyldeba yvelasaTvis.

xelSekrulebidan gasvlisas mxareebi valdebulni arian xelSekrulebidan 
gasvlis Sedegad warmoSobili valdebulebebi Seasrulon erTdroulad.

2. xelSekrulebidan gasvlis winapirobebi

xelSekrulebidan gasvlis (uari xelSekrulebaze) savaldebulo winapiro-
bebs adgens saqarTvelos samoqalaqo kodeqsi.

a. Setyobineba
xelSekrulebaze uaris erT-erT savaldebulo winapirobas warmoadgens 

xelSekrulebidan gasvlis msurvelis mxridan kontrahentisaTvis Setyobine-
ba xelSekrulebidan gasvlis Sesaxeb (355). Setyobinebis ganuxorcielebloba 
SesaZlebelia gaxdes xelSekrulebidan gasvlis Sesaxeb moTxovnis dakmayo-
filebaze uaris safuZveli, Tuki kontrahenti mxare ar eTanxmeba mas. Setyo-
binebis valdebuleba ar unda iqnes aRreuli 405-e muxliT gaTvaliswinebul 
SetyobinebasTan, romelic moiazrebs damatebiTi vadis gansazRvris an 
gafrTxilebis1142 valdebulebas. 

355-e muxli ar adgens Setyobinebis savaldebulo formas. igi SesaZlebe-
lia ganxorcieldes zepirad an werilobiT.1143,1144

1142 405-e muxliT gaTvaliswinebuli SemTxvevebi qvemoT iqneba ganxiluli.
1143 is faqti, rom kanoni raimesaTvis ar adgens savaldebulo formas, ar SeiZleba gage-
bul iqnes ise, TiTqos amasTan dakavSirebiT ar arsebobs mtkicebis tvirTi. im piro-
bebSi, rodesac xelSekrulebis monawile mxare ar eTanxmeba moTxovnas xelSekrulebidan 
gasvlis Taobaze da mxareebi cdiloben urTierTobis garkvevas sasamarTlos meSveobiT, 
xelSekrulebidan gasvlis Sesaxeb moTxovnis damyenebel mxares ekisreba mtkicebis tvir-
Ti xelSekrulebidan gasvlis yvela savaldebulo winapirobis Sesrulebis, maT Soris 
Setyobinebis ganxorcielebis Taobaze. mosarCele mxares, romelsac Setyobineba ganx-
orcielebuli aqvs zepiri formiT, gauWirdeba gafrTxilebis faqtis dadastureba sa-
samarTlosaTvis.
1144 mTel rig SemTxvevebSi, kanoni pirdapir ar iTvaliswinebs formis savaldebuloobas, 
magram realuri SedegisaTvis aucilebelia werilobiTi forma. magaliTisaTvis, 624-e 
muxlis mixedviT, zepiri formiT dadebuli sesxis xelSekrulebisas misi namdviloba ar 
SeiZleba dadgindes mxolod mowmeTa CvenebiT, anu kanoni ar krZalavs zepiri formiT 
konkretuli xelSekrulebis arsebobas, Tumca misi arsebobis Sesaxeb mtkicebis tvirTs 
akisrebs im mxares, romelsac surs sakuTari uflebis realizacia davis arsebobisas.
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b. damatebiTi vada, gafrTxileba
405 I muxli gansazRvravs xelSekrulebidan gasvlisas damatebiTi vadis 

dadgenis valdebulebas. Tu xelSekrulebis erTi mxare arRvevs ormxrivi 
xelSekrulebidan gamomdinare valdebulebas, maSin xelSekrulebis meore mx-
ares SeuZlia uari Tqvas xelSekrulebaze valdebulebis SesrulebisaTvis mis 
mier damatebiT gansazRvruli vadis uSedegod gasvlis Semdeg. 

kanonmdeblis mizans warmoadgens mxareTa Soris arsebuli samarTalurT-
ierTobis SenarCuneba. amdenad, upiratesoba eniWeba valdebulebis Sesrule-
bas da ara samarTlebrivi urTierTobis Sewyvetas. Sesabamisad, kanoni udgens 
xelSekrulebidan gasvlis msurvel mxares valdebulebis SesrulebisaTvis 
damatebiTi vadis gansazRvris valdebulebas. vada unda iyos gonivruli, e.i. 
SesaZlebels xdides im valdebulebis Sesrulebas, romlis Seusruleblobac 
xelSekrulebidan gasvlis safuZvelia.1145

damatebiTi vadis daweseba SesaZlebelia rogorc werilobiT, aseve ze-
pirad. ar aris aucilebeli, vadis dawesebis iniciatori xelSekrulebidan 
gasvlis msurveli mxare iyos. kontrahentis Sesabamisi moTxovnis dakmayo-
filebac, damatebiTi vadis dawesebad unda miviCnioT.

damatebiTi vadis dawesebis werilobiTi formis mimarT kanoni ar adgens 
savaldebulo rekvizitebs. Setyobinebis funqciidan gamomdinare, sasurvelia, 
rom igi Seicavdes miTiTebas mxareebze, xelSekrulebaze, erT-erTi mxaris 
mier meorisaTvis dawesebul vadaze da miniSnebas vadis uSedegod amowurvis 
SemTxvevaSi, xelSekrulebidan gasvlaze. SesaZlebelia, Setyobineba Seicavdes 
miTiTebas mxolod 352-405-e muxlebze. mTavar princips mocemul SemTxvevaSi 
warmoadgens is, rom Setyobinebidan calsaxad da araorazrovnad unda irk-
veodes, rom es Setyobineba warmoadgens damatebiTi vadis damdgen xelSek-
rulebas da vada unda iyos gansazRvruli an, rogorc minimum, gansazRvradi 
mainc.

xelSekrulebidan gasvlis alternatiul winapirobas warmoadgens gafrTx-
ileba. igi gamoiyeneba mxolod im SemTxvevaSi, roca valdebulebis darRve-
vis xasiaTidan gamomdinare, ar SeiZleba gamoyenebul iqnes damatebiTi vada. 
gafrTxilebaze vrceldeba damatebiTi vadis dawesebis Sesabamisi pirobebi.

aseve aris SemTxvevebi, rodesac xelSekrulebidan gasvlis msurvel mx-
ares ar ekisreba damatebiTi vadis dawesebis an gafrTxilebis valdebuleba. 
405 II muxlis Sesabamisad, ar aris aucilebeli damatebiTi vadis daweseba an 
gafrTxileba, Tu: 

a. aSkaraa, rom mas araviTari Sedegi ar eqneba e.i., Tuki, cxadia rom dam-
atebiTi vadis daweseba an gafrTxileba uSedegod Caivlis. varaudi imisa, rom 
gafrTxileba an vadis gansazRvra uSedego iqneba, unda emyarebodes obieqtur 

1145 xazi unda gaesvas im garemoebas, rom valdebuleba, romlis darRvevac aris xelSek-
rulebidan gasvlis safuZveli, unda iyos arsebiTi xasiaTis matarebeli da nebismieri 
tipis valdebulebis darRveva ar SeiZleba ganxilul iqnes xelSekrulebidan gasvlis 
safuZvlad.
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garemoebebs, rac konkretuli faqtebis Sefasebis sagans warmoadgens. moce-
mul SemTxvevaSi ar moiazreba mxolod kreditoris subieqturi damokideb-
uleba arsebuli mdgomareobis mimarT.

b. valdebuleba ar Sesrulda xelSekrulebiT gansazRvrul vadaSi, xolo 
kreditorma urTierTobis gagrZeleba xelSekrulebiT daukavSira valde-
bulebis droul Sesrulebas. es wesi gulisxmobs SemTxvevas, roca movale 
droulad ar asrulebs nakisr valdebulebas. saxelSekrulebo urTierTo-
bis gagrZeleba ki uSualod dakavSirebulia valdebulebis droul Sesrule-
basTan. magaliTad, a-m dado b-sTan xelSekruleba, romlis Tanaxmadac, b-s 
a-saTvis unda miewodebina zamTris fexsacmelebi 1 dekembramde, romlebic, 
Tavis mxriv, b-s unda gaeyida sxva qalaqSi mogebis miRebis mizniT. miwodebis 
drouli Sesrulebis SemTxvevaSi b kisrulobs valdebulebas SeiZinos a-sgan 
fexsacmelebis kidev erTi partia, romelic misTvis miwodebuli unda iyos 1 
ianvramde. am SemTxvevaSi kreditoris mier gansazRvruli vada warmoadgens 
kreditorisaTvis Sesrulebis interess da misi gadacilebis SemTxvevaSi igi 
uflebamosilia uari ganacxados xelSekrulebaze gafrTxilebisa da damate-
biTi vadis dawesebis gareSe. 

g. gansakuTrebuli safuZvlebidan gamomdinare, ormxrivi interesebis gaT-
valiswinebiT, gamarTlebulia xelSekrulebis dauyovnebliv moSla _ mxaree-
bisaTvis misaRebia saxelSekrulebo urTierTobis moSla. moSlis safuZvels 
warmoadgens ormxrivi interesi, romelic unda ganxorcieldes dauyovnebliv. 
amitom, kanonmdebeli aRar tvirTavs mxareebs damatebiTi vadis dawesebisa da 
gafrTxilebis valdebulebiT. xelSekrulebidan gasvlis ormxrivi interesis 
arseboba gulisxmobs, rom mxareebisaTvis sasurveli Sedegi xelSekrulebidan 
gasvlaa. Sesabamisad, damatebiTi vadis dadgenis aucilebloba ar arsebobs.

g. xelSekrulebidan gasvlis gansakuTrebuli safuZvlebi
xelSekrulebidan gasvlis gansakuTrebul safuZvels warmoadgens Secv-

lil garemoebebTan xelSekrulebis misadagebis SeuZlebloba. am SemTxvevaSi 
xelSekrulebidan gasvlis winapirobaa ara garemoebebis cvlilebis faqti, ar-
amed mxareTa Soris SeTanxmebis miRwevis SeuZlebloba Secvlil garemoebebT-
an xelSekrulebis misadagebaze. es garemoeba gansazRvravs mtkicebis tvirTis 
Sinaarssac. SeTanxmebis miRwevis SeuZleblobisas, uflebamosil pirs SeuZlia 
gavides xelSekrulebidan, rasac mohyveba 352-e muxliT gaTvaliswinebuli 
Sedegebi.

Tu xelSekrulebidan gasvla ar ukavSirdeba valdebulebis darRvevas, 
misi moSla aseve SesaZlebelia 399-e muxlis moTxovnaTa dacviT, romelic 
exeba uars grZelvadian valdebulebiT urTierTobaze. 399 I muxlis Tanax-
mad, xelSekrulebis nebismier mxares SeuZlia, pativsadebi safuZvlidan 
gamomdinare, uari Tqvas grZelvadian valdebulebiT urTierTobaze xelSek-
rulebis moSlisaTvis dawesebuli vadis daucvelad. pativsadebia safuZve-
li, roca xelSekrulebis momSlel mxares konkretuli viTarebis, maT Soris, 
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dauZleveli Zalisa da ormxrivi interesebis gaTvaliswinebiT, ar SeiZleba, 
moeTxovos saxelSekrulebo urTierTobis gagrZeleba SeTanxmebuli vadis 
an xelSekrulebis moSlisaTvis dawesebuli vadis gasvlamde. im SemTxvevaSi, 
Tu safuZveli saxelSekrulebo valdebulebaTa darRvevas warmoadgens, maSin 
amave muxliT dadgenil moTxovnaTa gaTvaliswinebiT, gamoiyeneba 352-e, 405-e 
muxlebiT mocemuli danawesi, romliTac regulirdeba xelSekrulebis moS-
lasTan dakavSirebuli urTierTobebi.1146

399 II muxlis Sesabamisad, Tu safuZveli saxelSekrulebo valdebulebaTa 
darRvevacaa, xelSekrulebis moSla1147 dasaSvebia mxolod naklovanebaTa aR-
mofxvrisaTvis dadgenili vadis uSedegod gasvlis an uSedego gafrTxilebis 
Semdeg. Sesabamisad, gamoiyeneba 405 II muxli. 405 I muxlisagan gansxvavebiT, 
grZelvadiani valdebulebiTi urTierTobis moSlis safuZvels, aseve, Tu 
warmoadgens valdebulebis darRveva, xelSekrulebidan gasvlis msurveli mx-
are valdebulia daudginos movales vada naklovanebis aRmofxvrisaTvis an 
gaafrTxilos igi naklis aRmofxvris Taobaze. am SemTxvevaSi xelSekrulebi-
dan gasvla xorcieldeba zogadad, xelSekrulebidan gasvlisaTvis dadgenili 
wesebis dacviT da am wesebis darRveva gulisxmobs gasvlisaTvis dadgenili 
savaldebulo winapirobebis Seusruleblobas, rac SesaZlo gaxdes xelSek-
rulebidan gasvlis Sesaxeb moTxovnis dakmayofileze uaris Tqmis safuZveli.

grZlevadian valdebulebiT urTierTobaze uaris Tqmis samarTlebrivi 
Sedegebi aseve xasiaTdeba im specifikiT, rom xelSekrulebis moSla SesaZle-
belia gavrceldes ukve ganxorcielebul Sesrulebazec (399 IV). es ufleba 
kreditors eniWeba iqidan gamomdinare, rom xelSekrulebis moSlis Sede-
gad man SesaZlebelia dakargos interesi ukve ganxorcielebuli Sesrulebis 
mimarT.

rac Seexeba zianis anazRaurebis sakiTxebs, 399 V muxlis Tanaxmad, zianis 
anazRaurebis moTxovnis mimarT Sesabamisad gamoiyeneba 407-e muxli.1148

d. xelSekrulebidan gasvlis dauSvebloba
moqmedi samoqalaqo kodeqsi gansazRvravs SemTxvevebs, rodesac dauS-

vebelia xelSekrulebidan gasvlis institutis gamoyeneba. es SemTxvevebi 
pirdapiraa gansazRvruli kodeqsiT da amomwuravi aris CamonaTvali. xelSek-
rulebidan gasvla dauSvebelia mxolod kanoniT dadgenili SemTxvevebis ar-
sebobisas da maT garda sxva nebismieri SemTxveva ar SeiZleba ganxilul iqnes 
xelSekrulebidan gasvlis damabrkolebel safuZvlad.

samoqalaqo kodeqsi icnobs xelSekrulebidan gasvlis dauSveblobis 
ramdenime safuZvels. pirvel yovlisa, 358-e muxlis Tanaxmad, dauSvebelia 
1146 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2012 wlis 5 oqtombris №as-545-513-2012 gadawyvetileba. 
1147 gansaxilveli normis konteqstSi termini `moSla~ gulisxmobs xelSekrulebidan gas-
vlas.
1148 407-e muxliT gaTvaliswinebuli zianis anazRaurebis sakiTxebi xelSekrulebidan gasv-
lis SemTxvevaSi ix. xelSekrulebidan gasvlis SedegebSi, zianis anazRaureba, qveTavi 3.g.
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xelSekrulebidan gasvla valdebulebis Seusruleblobis gamo, Tu movales 
SeeZlo gaqviTvis gziT Seesrulebina valdebuleba da gasvlis Semdeg dauy-
ovnebliv ganacxadebs valdebulebis gaqviTvis Sesaxeb. 

442-447-e muxlebi gansazRvravs mxareTa Soris urTierTmoTxovnaTa 
gaqviTvis safuZvelze valdebulebis Sewyvetis wesebs. or pirs Soris ar-
sebuli valdebuleba SeiZleba urTierTmoTxovnaTa gaqviTviT Sewydes, Tu 
damdgaria am moTxovnebis Sesrulebis vada. valdebulebis gaqviTva SesaZle-
belia im SemTxvevaSic, rodesac Sesrulebis vada ar aris damdgari, magram 
uflebamosili piri mxars uWers valdebulebis gaqviTvas.1149 

xelSekrulebaze uari aseve dauSvebelia im SemTxvevaSi, rodesac valde-
bulebis darRveva aris umniSvnelo. umniSvnelo darRveva gulisxmobs iseTi 
tipis darRvevas, romelic ar aris arsebiTi xasiaTis da ar SeiZleba uaryofi-
Ti gavlena moaxdinos mxaris interesze.

xelSekrulebaze uaris Tqma aseve dauSvebelia im SemTxvevaSi, rodesac 
xelSekrulebis monawile mxaris mier darRveulia 316 II muxlis moTxovnebi 
da, amis miuxedavad, kreditors SeiZleba moeTxovos xelSekrulebis Zala-
Si datoveba (405 III b). 316 II muxli iTvaliswinebs gansakuTrebuli gulisx-
mierebis valdebulebas1150 valdebulebiTi urTierTobis monawile mxaris 
qonebis mimarT. 

samoqalaqo-samarTlebrivi pasuxismgeblobis zogad safuZvels warmoad-
gens erT-erTi mxaris mier nakisri valdebulebis braleuli darRveva da 
swored es garemoeba SeiZleba gaxdes dazaralebuli mxaris moTxovnis warmo-
Sobis safuZveli. analogiuri wesi vrceldeba xelSekrulebidan gasvlazec. 
Sesabamisad, Tuki kreditors (xelSekrulebidan gasvlaze moTxovnis uflebis 
mqone piri) Tavad miuZRvis brali valdebulebis darRvevaSi, mas erTmeva 
xelSekrulebidan gasvlis ufleba.

xelSekrulebaze uaris dauSveblobis kidev erT safuZvels 405-e muxlis 
mixedviT warmoadgens SemTxveva, rodesac moTxovnas upirispirdeba Sesage-
beli, romelic movalem ukve waradgina an dauyovnebliv waradgens xelSek-
rulebaze uaris Tqmis Semdeg. igulisxmeba kontrahenti mxaris safuZvliani 
ufleba Secilebaze, sapasuxo pretenziaze kreditoris mimarT, riTac Ses-
aZlebelia safuZveli moespos mxaris moTxovnas xelSekrulebidan gasvlis 
Taobaze.

1149 urTierTmoTxovnaTa gaqviTvis Sesaxeb ufro detalurad ix. winamdebare naSromis Ta-
vis II. 3 qveTavi.
1150 gansakuTrebuli gulisxmierebis valdebuleba gulisxmobs xelSekrulebis monawile 
mxaris mier kontrahenti mxaris qonebisadmi gansakuTrebul damokidebulebas, mag-
aliTad, qiravnobis xelSekrulebis SemTxvevaSi damqiravebels ekisreba gamqiraveblis 
qonebis mimarT gansakuTrebuli gulisxmierebis valdebuleba. aRniSnuli normis mizans 
ar warmoadgens raime damoukidebeli valdebulebis warmoSoba da gansakuTrebuli gu-
lisxmierebis valdebuleba arsebobs yovelTvis raime ZiriTad samarTalurTierTobasTan 
mimarTebiT. 
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3. xelSekrulebidan gasvlis Sedegebi 

xelSekrulebidan gasvlas, iseve, rogorc nebismier sxva samarTlebriv in-
stituts, axasiaTebs misi realizaciis Sedegad specifikuri Sedegebi. zoga-
dad, konkretuli samarTlebrivi intitutis realizaciis Sedegad damdgari 
samarTlebrivi Sedegi warmoadgens ara mxolod samarTlebrivi institutis 
maxasiaTebel niSans, aramed aris ganmsazRvreli xelSekrulebaSi misi gam-
oyenebis TvalsazrisiT mxareTa mier. sxva sityvebiT rom vTqvaT, xelSek-
rulebis Sedgenis procesSi mxareebi iTvaliswineben ama Tu im samarTlebrivi 
institutis gamoyenebis SesaZleblobas. is, Tu ra samarTlebrivi instituti 
iqneba gamoyenebuli mxareTa Soris arsebuli valdebulebebis darRvevis Sem-
TxvevaSi, ZiriTadad damokidebulia im Sedegze, ra Sedegic dgeba mxareebi-
saTvis misi gamoyenebiT.

xelSekrulebidan gasvlis samarTlebriv Sedegs warmoadgens misi monawile 
mxareebisaTvis miRebuli Sesrulebisa da sargeblis ukan dabruneba (naturiT 
dabruneba). am nawilSi xelSekrulebidan gasvlis institutis samarTlebrivi 
Sedegi hgavs garigebis baTilobis Sedegs. baTilobisagan gansxvavebiT, xelSek-
rulebidan gasvlis safuZvels ar warmoadgens xelSekrulebis mxaris mier 
xelSekrulebis dadebisas gamovlenili nebis nakli, kanoniT dadgenili for-
mis daucveloba an Tavad xelSekrulebis marTlsawinaaRmdego xasiaTi. gasv-
lis safuZvelia misi mxaris mier valdebulebis darRveva an xelSekrulebis 
safuZvelmdebi garemoebebis arsebiTi cvlileba. amasTan, xelSekrulebidan 
gasvla ar gulisxmobs misi safuZvlis moSlasa da xelSekrulebis ararsebo-
bas, gansxvavebiT _ garigebis baTilobisgan.

xelSekrulebidan gasvlas SesaZloa mohyves sxvadasxva samarTlebrivi 
Sedegi:

_ mxareTa mier miRebuli Sesrulebisa da sargeblis ukan dabruneba, igive 
naturiT dabruneba; 

_ fuladi anazRaureba naturiT dabrunebis SeuZleblobis SemTxvevaSi; 
_ zianis anazRaureba.

a. naturiT dabruneba
352-e muxlis Sesabamisad, naturiT dabruneba xelSekrulebidan gasvlis 

samarTlebrivi Sedegia. aRniSnuls adgili aqvs yvela im SemTxvevaSi, rodesac 
realurad naturiT dabruneba SesaZlebelia. naturiT dabruneba gulisxmobs 
faqtobrivad miRebuli Sesrulebis dabrunebas, zustad im sagnis, romelic 
erTma mxarem xelSekrulebis Sesabamisad miiRo meore mxarisagan. xazgasmiT 
unda aRiniSnos, rom mxares ar aqvs arCevanis SesaZlebloba naturiT dabrune-
basa da fulad kompensacias Soris. fuladi kompensacia gamoiyeneba mxolod 
naturiT dabrunebis SeuZleblobis SemTxvevaSi. rac Seexeba zianis anazRau-
rebis sakiTxs, igi SesaZlebelia warmoiSvas Sesabamisi winapirobebis arsebo-
bisas. 
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b. fuladi anazRaureba
fuladi kompensaciis valdebulebis dakisreba movalisaTvis ar gulisx-

mobs imas, rom fuli Sesrulebaze ufro metad mniSvnelovani an Rirebulia. 
fuladi saxiT kompensacia xorcieldeba erTaderTi mizeziT _ ganxoriciele-
buli Sesrulebis da sargeblis dabruneba fizikurad SeuZlebelia maTi Si-
naarsidan gamomdinare an ararsebobis gamo. fuli warmoadgens universalur 
ekvivaletunarian saSualebas. ukeTesi Rirebulebis sazomis ararsebobis gamo 
kreditoris dakayofileba xdeba fulis meSveobiT.

352 II muxli gansazRvravs SemTxvevebs, romelTa arsebobis drosac mov-
ales ekisreba fuladi anazRaureba naturiT dabrunebis nacvlad. pirvel 
SemTxvevas warmoadgens mdgomareoba, rodesac SeZenilis xasiaTidan gamom-
dinare, gamoricxulia misi dabruneba. unda vigulisxmoT iseTi Sesruleba/
sargebeli, romlis dabrunebac SeuZlebelia misi bunebidan gamomdinare (mag., 
PerTi piris mier meore pirisaTvis gaweuli momsaxureba). 

naturiT dabrunebis nacvlad fuladi kompensacia xorcieldeba im SemTx-
vevaSic, rodesac miRebul sagans mxare gamoiyenebs, gaasxvisebs, uflebrivad 
datvirTavs, gadaamuSavebs an gadaakeTebs. aseve, Tuki miRebuli sagani gafu-
Wda an daiRupa. yvela CamoTvlili SemTxveva gulisxmobs imas, rom nivTi aRar 
arsebobs an misi ukan dabruneba SeuZlebelia nivTobrivi an uflebrivi nak-
lis gareSe. swored kreditoris interesebis gaTvaliswinebiT aris dadgenili 
fuladi kompensacia. aRsaniSnavia, rom saTanado gamoyenebiT gamowveuli cve-
Ta (Cveulebrivi cveTa) mxedvelobaSi ar miiReba. xelSekrulebaSi samagiero 
Sesrulebis gaTvaliswinebis SemTxvevaSi fulad anazRaurebas Caanacvlebs 
gaTvaliswinebuli Sesruleba.

352-e muxli aseve iTvaliswinebs iseT SemTxvevebsac, rodesac dauSvebelia 
fuladi anazRaurebis valdebulebis warmoSoba:

_ sagnis is nakli, romelic xelSekrulebaze uaris Tqmis uflebas iZleva, 
am sagnis gadamuSavebis an gardaqmnis dros aRmoCnda; 

_ sagnis gafuWeba an daRupva kreditoris braliT moxda; 
_ sagani gafuWda an daiRupa uflebamosil pirTan, miuxedavad imisa, rom 

igi iseTive mzrunvelobiT eqceoda mas, rogorc sakuTar nivTs; xolo is, rac 
darCa, ukan unda dabrundes. 

pirvel SemTxvevaSi saubaria iseT naklze, romlis aRmoCenac SeuZlebelia 
sagnis garegnuli daTvaliswinebis Sedegad (faruli nakli) da misi gamov-
lena SesaZlebelia mxolod sagnis gadamuSavebis an gardaqmnis Sedegad. am 
SemTxvevaSi movalis valdebuleba fulad anazRaurebasTan dakavSirebiT ar 
warmoiSoba imis gamo, rom misi mxridan adgili ar aqvs raime saxis braleul 
moqmedebas da sagnis nakli ar aris gamowveuli misi moqmedebis Sedegad.

kreditoris braliT sagnis daRupvis an gafuWebisaTvis movalis pasux-
ismgeblobis gamoricxvis safuZvels warmoadgens Tavad uflebamosili piris 
braleuli moqmedeba, ris gamoc movalem ar SeiZleba agos pasuxi. igive Sei-
Zleba iTqvas mesame safuZvelzec, sadac aseve gamoricxulia movalis brali 
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da sagnis daRupva an dazianeba gamowveulia garkveuli obieqturi gare faq-
torebis moqmedebis Sedegad, romlebic ar eqvemdebareba Sesabamisi subieqtis 
kontrols. 

 
g. zianis anazRaureba
xelSekrulebidan gasvlis SemTxvevaSi xelSekrulebis monawile mxares 

SesaZlebelia warmoeSvas zianis anazRaurebis moTxovnis ufleba kanoniT 
gansazRvrul SemTxvevebSi. ziani aris kanoniT daculi sikeTis negatiuri da 
arasasurveli cvlileba. zianis anazRaurebis moTxovnis SemTxvevaSi aucile-
belia, upirveles yovlisa, Tavad zianis arsebobis faqtis dadgena da zianis 
saxis identificireba.1151

352 V muxlis Sesabamisad, valdebulebis darRvevisaTvis kreditori ufle-
bamosilia moiTxovos zianis anazRaureba 394-e muxliT dadgenili wesiT. 394 
I muxlis mixedviT ki, movalis mier valdebulebis darRvevisas kreditors 
SeuZlia moiTxovos amiT gamowveuli zianis anazRaureba. am wesidan gamonak-
lisi daiSveba, roca movales ar ekisreba pasuxismgebloba valdebulebis dar-
RvevisaTvis. zianis anazRaurebis moTxovnis ufleba ar gulisxmobs pirve-
ladi valdebulebis Seusruleblobis gamo warmoSobili zianis anazRaurebas. 
pirveladi valdebulebis Seusruleblobis samarTlebrivi Sedegi ukve sax-
ezea am normis gamoyenebisas _ mxareebi gavidnen xelSekrulebidan da maT war-
moeSvaT naturiT dabrunebis valdebuleba. zianis anazRaurebis moTxovnis 
ufleba 394 da 352 V muxlebis safuZvelze gamoyenebis SemTxvevaSi vrceldeba 
ara xelSekrulebidan gasvlis (ZiriTadi xelSekrulebidan gamomdinare val-
debulebis Seusrulebis) gamo warmoSobil zianze, aramed xelSekrulebidan 
gasvlis Sedegad dadgenili naturiT dabrunebis valdebulebis darRvevaze, 
ris Sedegadac kreditors miadga ziani. Sesabamisad, 394-e muxliT dadgenili 
zianis anazRaurebis winapirobas (mxolod im SemTxvevaSi, rodesac es muxli 
gamoiyeneba 352 V muxlis safuZvelze) warmoadgens xelSekrulebidan gasvlis 
faqti da gasvlis Sedegad warmoSobili valdebulebis Seusrulebloba.

394 II muxli iTvaliswinebs zianis anazRaurebis moTxovnis wesebs Ses-
rulebis vadis gadacilebisaTvis. es wesebi Zalian hgavs xelSekrulebidan 
gasvlis winapirobebs, kerZod, movalis mier vadis gadacilebis SemTxvevaSi 
kreditori uflebamosilia dauniSnos movales valdebulebis SesrulebisaT-
vis aucilebeli dro da am vadaSi valdebulebis Seusruleblobis SemTxvevaSi 
kreditori uflebamosilia Sesrulebis nacvlad moiTxovos zianis anazRau-
reba. aqve yuradsaRebia is garemoeba, rom msgavseba xelSekrulebidan gasvlis 
winapirobebsa1152 da Sesrulebis vadis gadacilebis gamo zianis anazRaurebis 
moTxovnas Soris zedapirulia da maT Soris sakmaod seriozuli gansxvavebe-
bia. 

pirvel yovlisa, xelSekrulebidan gasvlis SemTxvevaSi 405 I muxli udgens 

1151 detalurad zianis saxeebi, formebi da anazRaurebis wesi winamdebare naSromis X TavSi.
1152 xelSekrulebidan gasvlis winapirobebi ix. winamdebare naSromis VIII TavSi.
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kreditors SesrulebisaTvis damatebiTi vadis gansazRvris an gafrTxilebis 
valdebulebas (Sesabamisi gamonaklisi SemTxvevebis garda), romelTa uSede-
god gasvlis Semdeg kreditori uflebamosilia gavides xelSekrulebidan. 
394 I muxlis Sinaarsis analizis Sedegad naTelia, rom zianis anazRaurebis 
moTxovnis savaldebulo winapirobas ar warmoadgens damatebiTi vadis gansaz-
Rvra movalisaTvis da es aris mxolod mxaris ufleba, romlis gamoyenebac 
damokidebulia mis nebaze da gamouyeneblobam ar SeiZleba gamoiwvios raime 
negatiuri Sedegi kreditoris mimarT. 

394 II muxlis mixedviT, valdebulebis Sesrulebis vadis gadacilebis gamo 
damatebiTi vadis dadgena aseve ganxilul unda iqnes mxolod uflebad, vi-
naidan am normis Tanaxmad, movalis mier vadis gadacilebisas kreditors Seu-
Zlia dauniSnos movales valdebulebis SesrulebisaTvis aucilebeli dro. 
Tuki movale damatebiT dadgenil droSic ar Seasrulebs valdebulebas, ma-
Sin kreditors ufleba aqvs valdebulebis Sesrulebis nacvlad moiTxovos 
zianis anazRaureba. 

damatebiTi vadis gansazRvris SemTxvevaSi damatebiTi vadis micema moval-
isaTvis xdeba ara zianis anazRaurebis mizniT, aramed mis mier xelSekrule-
biT nakisri/xelSekrulebidan gasvlis Sedegad warmoSobili valdebulebis 
Sesrulebis mizniT. mxolod damatebiT dadgenil vadaSi valdebulebis Seus-
rulebloba aRWuravs kreditors zianis anazRaurebis moTxovnis uflebiT. 
aqve sakiTxi dgeba 394 III muxlis Sinaarsis ganmartebis TvalsazrisiT, rom-
lis Tanaxmadac, damatebiTi vadis gansazRvra ar aris saWiro, Tu aSkaraa, 
rom mas raime Sedegi ar mohyveba, an, roca arsebobs gansakuTrebuli gare-
moebebi, romlebic orive mxaris interesebis gaTvaliswinebiT, amarTleben 
zianis anazRaurebis moTxovnis dauyovnebliv gamoyenebas. am normis pirve-
li winadadebis analizi cxadyofs, rom mxolod konkretuli SemTxvevebis 
arsebobisas (damatebiTi vadis gansazRvras ar mohyveba Sedegi an arsebobs 
gansakuTrebuli garemoebebi, romlebic orive mxaris interesebis gaTval-
iswinebiT amarTleben zianis anazRaurebis moTxovnis dauyovnebliv gamoyene-
bas) ar aris saWiro damatebiTi vadis gamoyeneba. Sesabamisad, sxva danarCen 
SemTxvevaSi valdebulebis Sesrulebis mizniT damatebiTi vadis gansazRvra 
movalisaTvis saWiroa. yovelive amis gaTvaliswinebiT, bundovania 394 II mux-
lis daTqma kreditoris uflebasTan dakavSirebiT movalisaTvis valdeb-
ulebis SesrulebisaTvis damatebiTi vadis gansazRvris Sesaxeb. Tu daTqma 
kreditoris uflebasTan dakavSirebiT damatebiTi vadis gansazRvris Sesaxeb 
ganxiluli iqneba, rogorc ufleba da ara valdebuleba, azrs kargavs 394 III 
muxlis piroba damatebiTi vadis gansazRvraze uaris Tqmis saWiroebis Ses-
axeb. xolo amave daTqmis valdebulebad ganxilvis SesaZleblobas ar iZleva 
394 II muxlis formulireba. damatebiTi vadis daweseba, normis zogadi konte-
qstisa da Sinaarsis gaTvaliswinebiT, mainc ganmartebuli unda iyos, rogorc 
ufleba da ara valdebuleba, vinaidan 352 V muxliT gaTvaliswinebuli zianis 
anazRaurebis moTxovnis ufleba 394-e muxlis dadgenili wesebis Sesabamisad, 
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moqmedebs mxolod maSin, rodesac piri uars acxadebs xelSekrulebaze 352 I 
muxliT gaTvaliswinebuli valdebulebebis darRvevisaTvis, anu 405-e muxliT 
dadgenili wesiT. 

xelSekrulebidan gasvlisas zianis anazRaurebis kidev erT saxes iTval-
iswinebs 353-e muxli. 353 I muxlis Tanaxmad, Tu movale ar iRebs sargebels 
sagnis saTanado gamoyenebis wesebis darRvevis gamo, Tumca mas sargeblis 
miRebis SesaZlebloba hqonda, maSin igi valdebulia kreditors aunazRau-
ros sargeblis miuReblobiT gamowveuli ziani. normis Sinaarsi saubrobs 
anacdur zianze, miuRebel Semosavalze,1153 romelsac mxare miiRebda sagnis 
saTanadod gamoyenebis Sedegad. bunebrivia, aseTi tipis zianis anazRaureba 
ar xdeba yvela SemTxvevaSi da misi dakisreba movalisaTvis damokidebulia 
ramdenime pirobaze. 

pirvel yovlisa, Semosavali ar unda iyos miRebuli sagnis saTanado gam-
oyenebis Sedegad, anu sagani Tavisi daniSnulebiT unda iZleodes Semosavlis 
miRebis SesaZleblobas. ufro meti, sagani ara mxolod unda iZleodes amis 
SesaZleblobas, aramed gankuTvnili unda iyos Semosavlis miRebisaTvis da 
mxolod is faqti, rom sagani SesaZlebelia Semosavlis wyaroc gaxdes, ar 
SeiZleba gaxdes zianis anazRaurebis safuZveli. magaliTad, avtomanqana Sei-
Zleba gamoyenebul iqnes rogorc piradi sargeblobisaTvis, aseve Semosavlis 
miRebis mizniT. Cveulebrivi avtomanqanis Semosavlis miRebisaTvis argamoy-
eneba ar warmoadgens pirisaTvis miuRebeli Semosavlis dakisrebis safuZ-
vels. im SemTxvevaSi, Tuki saqme exeba ara avtomanqanas, aramed mgzavrebis 
gadayvanis mizniT aRWurvil avtobuss, misgan Semosavlis armiReba SesaZlebe-
lia ganxilul iqnes, rogorc saTanado gamoyenebis wesebis darRveva. 

Ggarda aRniSnulisa, zianis anazRaurebisaTvis aucilebelia, movales 
hqondes sagnis gamoyenebis realuri SesaZlebloba. aseTis ararsebobis Sem-
TxvevaSi ar dadgeba movalis pasuxismgeblobis sakiTxi. maSinac ki, rodesac, 
sagnis saTanado gamoyenebis SemTxvevaSi, SesaZlebeli iqneboda Semosavlis 
miReba. sagnis daniSnuleba da misi daniSnulebisamebr gamoyenebis SesaZle-
bloba kumulaciuri elementebia. orives erToblivad arseboba aucilebelia 
pasuxismgeblobis warmoSobisTvis.

353 II muxlis mixedviT, Tu movale sagans ukan abrunebs, anazRaurebs fu-
liT an, Tu 352 IV a da b muxlis mixedviT dauSvebelia zianis anazRaurebis 
moTxovna, maSin mas unda aunazRaurdes aucilebeli danaxarjebi. sxva dan-
axarjebi unda anazRaurdes mxolod maSin, Tu kreditorma maT safuZvelze 
sargebeli miiRo. 

zemoaRniSnuli norma adgens kreditoris valdebulebas, movalisaTvis 
gaweuli danaxarjebis anazRaurebasTan dakavSirebiT. anazRaurebas eqvemde-
bareba mxolod aucilebeli danaxarjebi. aucilebelia is xarjebi, romlebic 

1153 miuRebeli SemosavlisaTvis zianis anazRaurebas iTvaliswinebs 411-e muxli. detalu-
rad miuRebeli Semosavlis konpensaciasTan dakavSirebiT ix. mocemuli naSromis Tavis I.2. 
d. qveTavi.
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emsaxureba sagnis Cveulebrivi mdgomareobis SenarCunebas. yvela sxva dan-
axarji anazRaurdeba mxolod maT safuZvelze kreditoris mier sargeblis 
miRebis SemTxvevaSi. anazRaurebis es principi exmianeba usafuZvlo gamdi-
drebis princips, romlis mixedviTac, aravin ar SeiZleba gamdidrdes sxvis 
safuZvelze saTanado samarTlebrivi safuZvlis gareSe. gamdidrebad ganix-
ileba ara mxolod realuri Semosavlis an sargeblis miReba, aramed im xar-
jebis dazogvac, romlis gaRebac pirs mouwevda Cveulebriv mdgomareobaSi. 

987-e muxli adgens sxvis qonebaze gaweuli xarjebis anazRaurebis wess. 
kerZod, 987 I muxlis Tanaxmad, pirs, romelmac Segnebulad an SecdomiT xar-
jebi gaswia meore piris qonebaze, SeuZlia misgan moiTxovos danaxarjebis 
anazRaureba, Tu meore piri amiT gamdidrda. amave, 987 II muxlis Tanaxmad, 
gamdidrebis arseboba ganisazRvreba im momentiT, roca movales1154 ubrundeba 
Tavisi nivTi, an igi Rirebulebis gazrdis Sedegad sxvagvarad iRebs sargeb-
els. 353 II muxlis bolo winadadeba _ sxva danaxarjebi unda anazRaurdes mx-
olod maSin, Tu kreditorma maT safuZvelze sargebeli miiRo _ gulisxmobs 
swored zemoT xsenebul garemoebas, anu meore piris gamdidrebas (xarjebis 
dazogvas) sxva piris xarjze.

xelSekrulebidan gasvlisas zianis anazRaurebis damoukidebel safuZv-
els gansazRvravs 407-e muxli. 407 I muxlis Tanaxmad, xelSekrulebidan gas-
vlisas kreditors SeuZlia moiTxovos im zianis anazRaureba, romelic mas 
miadga xelSekrulebiT gaTvaliswinebuli valdebulebis Seusruleblobis 
Sedegad. zemoT moyvanili zianis anazRaurebis specialuri SemTxvevebisagan 
gansxvavebiT, mocemuli norma gansazRvravs kreditoris zogad uflebas zia-
nis anazRaurebis moTxovnis Taobaze aseTis arsebobis SemTxvevaSi. zianis 
anazRaureba am safuZvliT vrceldeba yvela saxis zianze.

407-e muxliT gaTvaliswinebuli zianis anazRaurebis moTxovna dauSve-
belia im SemTxvevaSi, rodesac xelSekrulebidan gasvlis safuZveli ar aris 
gamowveuli movalis braliT, anu zianis anazRaurebis valdebuleba movales 
ekisreba mxolod misi braleuli moqmedebis Sedegad xelSekrulebidan gasv-
lis safuZvlis warmoSobis SemTxvevaSi.

IV. xelSekrulebis moSla

xelSekrulebis moSla ar aris aRiarebuli saqarTvelos samoqalaqo kod-
eqsis mier damoukidebeli samarTlebrivi institutis saxiT. xelSekrulebis 
moSla, rogorc termini, gamoiyeneba xelSekrulebidan gasvlis institutis 
datvirTviT da mis samarTlebriv Sedegs warmoadgens 352-e muxliT gaTval-
iswinebuli Sedegi _ restitucia. Aam daskvnis gamotanis saSualebas iZleva 

1154 am SemTxvevaSi movaled moiazreba kondiqciuri urTierTobis monawile piri, romelsac 
gansaxilvel SemTxvevaSi warmoadgens kreditori
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399-e, 491-e, 492-e da a.S. muxlebi, romlebic xelSekrulebis moSlis SesaZle-
blobas adgenen 352-e muxliT dadgenili wesiT. Ees wesi, rogorc zemoT vnax-
eT, warmoadgens xelSekrulebidan gasvlas da saqarTvelos samoqalaqo kod-
eqsiT ar dgindeba arc erTi gansxvavebuli SemTxveva, romlis Sesabamisadac 
xelSekrulebis moSla SeiZleba ganxilul iqnes gansxvavebul samarTlebriv 
institutad.

saxelSekrulebo urTierTobebSi arsebobs SemTxvevebi, rodesac misi 
monawile erT-erTi mxare braleulad arRvevs mis mier nakisr valdebule-
bas, xolo meore mxares aqvs xelSekrulebis Sewyvetis survili pirvandel 
mdgomareobaSi aRdgenis gareSe, miRebuli Sesrulebis SenarCunebiT. xelSek-
rulebis moSla, rogorc damoukidebeli samarTlebrivi instituti, gulisx-
mobs swored saxelSekrulebo urTierTobis Sewyvetas vadaze adre, erT-erTi 
mxaris braleuli moqmedebis Sedegad. am SemTxvevaSi mxareebs unda unar-
CundebodeT miRebuli Sesruleba da sargebeli, magram wydeba maT Soris ar-
sebuli samarTlebrivi urTierToba. xelSekrulebis Sewyvetis kanonismieri 
safuZvlebisgan gansxvavebiT, moSlis samarTlebriv winapirobas warmoadgens 
erT-erTi mxaris mier nakisri valdebulebis braleuli darRveva, rasac Sede-
gad ar unda mosdevdes mxareTa restitucia, anu pirvandel mdgomareobaSi 
aRdgeba.1155 

yovelive zemoaRniSnulidan gamomdinare SeiZleba iTqvas, rom arsebu-
li redaqciiT saqarTvelos samoqalaqo kodeqsi terminologiurad icnobs 
xelSekrulebis Sewyvetis, xelSekrulebidan gasvlis, xelSekrulebaze uarisa 
da xelSekrulebis moSlis cnebebs. amaTgan bolo sami cneba gamoiyeneba iden-
turi daniSnulebiT da maT Soris ganmasxvavebel niSans warmoadgens mxolod 
terminologiuri sxvaoba, xolo Sinaarsobrivi TvalsazrisiT ki, isini iden-
turia.

1155 xelSekrulebis moSlis aRniSnuli samarTlebrivi Sedegi da ganmasxvavebeli niSnebi 
warmoadgens avtoris mosazrebas da ara sakanonmdeblo regulirebas. 
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V. sasamarTlo praqtika 

1. xelSekrulebidan gasvla

saqme #11156

davis arsis mokle mimoxilva 
erT-erT saqmeze, romelic xelSekrulebidan gasvlas, Tanxis dabrunebasa 

da pirgasamtexlos dakisrebas exeboda, 2009 wlis 3 noembers mosarCele „g“-m 
Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiaSi Sps „r. g-is“ 
winaaRmdeg sarCeli aRZra. mosarCelem moiTxova mopasuxisaTvis 512 096 ev-
ros, aseve pirgasamtexlos saxiT 51 209 evros dakisreba.

mosarCelis ganmartebiT: 
2008 wlis 1 ivniss mxareebs Soris gaformda binisa da avtofarexis nasy-

idobis winare xelSekrulebebi. xelSekrulebebis safuZvelze, mopasuxem iki-
sra valdebuleba „g –s“ mier Tanxis srulad gadaxdis Semdeg, mosarCelisaT-
vis sakuTrebaSi gadaeca q. TbilisSi, i. ... gamz. ¹5-Si arsebuli me-2 blokis 
me-7 sarTulze mdebare ¹44 bina (saerTo farTobi 313,1 kv.m.tixrebiTa da 
aivnis CaTvliT) da ¹73 avtofarexi. xelSekrulebis Tanaxmad, mopasuxe valde-
buli iyo qonebis sakuTrebaSi gadacema ganexorcielebina Senobis eqspluata-
ciaSi miRebidan ara ugvianes 2 Tvisa. Senobis eqspluataciaSi miRebis vadad 
ganisazRvra 2008 wlis 31 dekemberi. mopasuxem valdebuleba daTqmul vadaSi 
ver Seasrula, ris gamoc, 2009 wlis 30 aprilis weriliT, mosarCelem Tanx-
is dabruneba moiTxova. mopasuxem sapasuxod acnoba, rom vadis gadacileba 
gamowveuli iyo 2008 wlis movlenebiT da valdebuleba ikisra nasyidobis 
xelSekruleba gaeformebina ara ugvianes 2009 wlis 30 ivlisisa. 2009 wlis 15 
oqtombers mopasuxem mzadyofna ganacxada nasyidobis xelSekrulebis gafor-
mebaze da werils xelSekrulebis proeqti daurTo. 2009 wlis 16 oqtombers 
mosarCelem Sps „r. g-s“ werilobiT mimarTa da, maTi mxridan pirgasamtexlos 
gadaxdis SemTxvevaSi, nasyidobis xelSekrulebis gaformebaze Tanxmoba ga-
nacxada. mopasuxem daarRvia xelSekrulebiT nakisri valdebulebebi, kerZod, 
valdebuleba ar Seasrula daTqmul vadaSi, garda amisa, werilze TandarTu-
li xelSekrulebis proeqtSi aRniSnulia sxva bina, romlis farTi 300 kv.m-s 
Seadgens. aRniSnuli garemoebebidan gamomdinare, mosarCelem xelSekrulebis 
dadebis interesi dakrga. 

Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2010 wlis 8 
aprilis gadawyvetilebiT „g.-s“ sarCeli nawilobriv dakmayofilda, mopasuxe 
Sps „r. g-s“ daekisra 512 096 evros ekvivalenti laris, aseve pirgasamtexlos 
saxiT 26 116,89 evros ekvivalenti laris gadaxda „g-s“ sasargeblod, mopa-

1156 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 17 oqtom-
bris as-1326-1346-2011 gadawyvetileba 
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suxe Sps „r. g-s“ daekisra mosarCelis mier advokatisaTvis gaweuli xarjis _ 
5382,12 evros „g“-saTvis anazRaureba. 

aRniSnuli gadawyvetileba mopasuxem saapelacio wesiT gaasaCivra.
Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 

7 ivnisis gadawyvetilebiT, Sps „r. g-s“ saapelacio saCivari dakmayofilda, 
gauqmda Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2010 
wlis 8 aprilis gadawyvetileba da saqmeze miRebuli axali gadawyvetilebiT 
„g.-s“ uari eTqva Sps „r. g-ze“ ZiriTadi Tanxis saxiT 512 096 evros, pirgasam-
texlos saxiT 51 209,6 evros, saadvokato momsaxurebis safasuris _ 20487,85 
evros dakisrebaze.

faqtobrivi garemoebi, romlebsac eyrdnoba saapelacio sasamarTlo:
2008 wlis 1 ivniss Sps „r. g-sa“ da „g. –s“ Soris sacxovrebeli binis nasy-

idobis winare xelSekruleba ¹2-b-44 gaformda, binis farTi ganisazRvra 313 
kv.m-iT, 1 kv.m farTis fasi ganisazRvra 1600 evroTi. nasyidobis fasi Seadgens 
500 960 evros ekvivalents lars.

2008 wlis 1 ivnisis xelSekrulebis muxli 5.1.1-is Tanaxmad, gamyidveli 
valdebulia myidvelTan nasyidobis ZiriTadi xelSekruleba dados mSenebare 
obieqtis dadgenili wesiT eqspluataciaSi miRebidan ori Tvis ganmavlobaSi. 
obieqti eqspluataciaSi miRebuli unda yofiliyo 2008 wlis dekembris bo-
los. muxli 7.1.-is Tanaxmad, valdebulebis (ZiriTadi xelSekrulebis dadebis) 
droulad Seusruleblobis SemTxvevaSi, gamyidvels daekisreba pirgasamtex-
los gadaxda nasyidobis fasis 0,1%-is odenobiT yovel vadagadacilebul 
dReze, magram ara umetes nasyidobis fasis 10%-isa. amasTan, aRniSnuli val-
debulebis 1 Tvis vadaSi Seusruleblobis SemTxvevaSi, myidvels ufleba aqvs 
Sewyvitos xelSekruleba da moiTxovos gadaxdili Tanxis ukan dabruneba, 
aseve zianis anazRaureba.

2008 wlis 1 ivniss Sps „r. g-s“ da „g.-s“ Soris avtofarexis nasyidobis 
winare xelSekruleba a-73 gaformda, romlis Tanaxmad, Sps „r. g-i“ gadascems 
„g.-s“ q. TbilisSi, ... gamzir 5-Si mdebare sacxovrebeli kompleqsis teri-
toriaze arsebul 73 avtofarexs. nasyidobis fasi ganisazRvra 12 000 evros 
ekvivalenti lariT.

mosarCele „g.-m“ srulad gadaixada 2008 wlis 1 ivnisis binisa da avtofar-
exis nasyidobis winare xelSekrulebiT gaTvaliswinebuli nasyidobis fasi.

2009 wlis 30 aprils „g.-m“ weriliT mimarTa Sps „r. g-s“ da, ¹2-b-44 xelSek-
rulebis 5.1.1, 7.1, 7.3 muxlebis safuZvelze, gadaxdili Tanxis ukan dabruneba 
moiTxova.

Sps „r. g-is“ 2009 wlis 20 maisis werilis safuZvelze mxareebi SeTanxmd-
nen, rom ZiriTadi xelSekrulebis dadeba moxdeboda ara ugvianes 2009 wlis 
30 ivlisisa.

2009 wlis 11 seqtembrisaTvis q. TbilisSi ... gamzir ¹5-Si mdebare uZrav 
qonebaze yadaRa an ipoTekis ufleba ar aris registrirebuli.
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saapelacio sasamarTlos gadawyvetilebis samarTlebrivi dasabuTeba
saapelacio sasamarTlom miiCnia, rom pirveli instanciis sasamarTlom 

aRniSnuli faqtobrivi garemoebebi arasworad Seafasa. sasamarTlom ganmar-
ta, rom mocemul SemTxvevaSi mxareebi SeTanxmdnen Sesrulebis axal vadaze _ 
2009 wlis 30 ivlisze, 2009 wlis 12 ivniss uZravi nivTi miRebul iqna eqsplua-
taciaSi da 2009 wlis 15 seqtembrisaTvis uZravi nivTi mzad iyo sakuTrebis 
uflebiT “g–saTvis” gadasacemad. am garemoebebis gaTvaliswinebiT ki, 
xelSekrulebidan gasvla dauSvebeli iyo. saapelacio sasamarTlos mosazre-
biT, “g.–m” ver daamtkica, rom xelSekrulebis Sesrulebis mimarT interesi 
dakarga, amasTan, vinaidan mocemul SemTxvevaSi valdebulebis darRveva um-
niSvnelo iyo, xelSekrulebis moSla dauSvebelad iqna miCneuli. sasamarTlom 
aseve ganmarta, rom, Tundac nasyidobis xelSekrulebiT gaTvaliswinebuli 
binis farTi naklebi yofiliyo winare xelSekrulebiT gaTvaliswinebul far-
Tze, aRniSnuli zedmetad gadaxdili Tanxis dabrunebis moTxovnis safuZve-
lia da ara xelSekrulebis moSlis. rac Seexeba pirgasamtexlos dakisrebas, 
saapelacio sasamarTlom miiCnia, rom pirgasamtexlo aqcesoruli uflebaa da 
vinaidan ZiriTadi moTxovnis dakmayofilebis safuZveli ar arsebobda, arc 
aRniSnuli moTxovna unda dakmayofilebuliyo. 

aRniSnuli gadawyvetileba “g.–m” sakasacio wesiT gaasaCivra, misi gau-
qmebisa da saqmeze axali gadawyvetilebis miRebis moTxovniT.

kasatoris pozicia da argumentebi 
kasatoris mtkicebiT, saapelacio sasamarTlom mxareTa ganmartebis 

safuZvelze miiCnia, rom Sesrulebis vada 2008 wlis 30 ivlisi iyo, realu-
rad ki, mxareebi Sesrulebis axal vadaze ar iyvnen SeTanxmebulebi, aramed 
movalem Tavad SesTavaze axali vada da isic daarRvia, garda amisa, saapel-
acio sasamarTlos warmomadgenlis mier sasamarTlo sxdomaze gakeTebuli 
ganmarteba mxaris aRiarebad ar unda mieCnia. saapelacio sasamarTlom aseve 
arasworad CaTvala, rom 2009 wlis 15 seqtembers bina mzad iyo sakuTrebaSi 
gadasacemad, radganac saqmeSi warmodgenili sajaro reestris amonaweri 2009 
wlis 17 da ara 15 seqtembersaa gacemuli. 

kasatoris mosazrebiT, saapelacio sasamarTlos ar unda gamoeyenebina 
samoqalaqo kodeqsis 405-e muxli, radganac mocemul SemTxvevaSi nawil-nawil 
Sesasrulebel valdebulebaze ar iyo saubari. rac Seexeba saapelacio sa-
samarTlos mosazrebas, rom, 2009 wlis 16 oqtombris werilidan gamomdinare, 
„g.–s“ ar daukargavs xelSekrulebis dadebis interesi, aRniSnuli sinamd-
viles ar Seesabameba, radganac werilSi naTladaa dafiqsirebuli, rom kasa-
tori mxolod pirgasamtexlos gadaxdis SemTxvevaSi iyo Tanaxma xelSekrule-
ba gaeformebina. 

uzenaesi sasamarTlos gadawyvetilebis samotivacio nawili:
sakasacio sasamarTlom ganixila sakasacio saCivari, Seiswavla saqmis masa-
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lebi, gasaCivrebuli gadawyvetilebis samarTlebrivi dasabuTebuloba da mi-
iCnia, rom „g.–s“ sakasacio saCivari nawilobriv unda dakmayofildes Semdeg 
garemoebaTa gamo:

gansaxilvel saqmeze saapelacio sasamarTlom dadgenilad Semdegi faqto-
brivi garemoebebi miiCnia:

2008 wlis 1 ivniss Sps „r. g-sa“ da „g. –s“ Soris sacxovrebeli binis nasy-
idobis winare xelSekruleba ¹2-b-44 gaformda, binis farTi ganisazRvra 313 
kv.m-iT, 1 kv.m farTis fasi ganisazRvra 1600 evroTi. nasyidobis fasi Seadgens 
500 960 evros ekvivalent lars;

2008 wlis 1 ivnisis xelSekrulebis muxli 5.1.1-is Tanaxmad, gamyidveli 
valdebulia myidvelTan nasyidobis ZiriTadi xelSekruleba dados mSenebare 
obieqtis dadgenili wesiT eqspluataciaSi miRebidan ori Tvis ganmavlobaSi. 
obieqti eqspluataciaSi miRebuli unda yofiliyo 2008 wlis dekembris bo-
los. muxli 7.1.-is Tanaxmad, valdebulebis (ZiriTadi xelSekrulebis dadebis) 
droulad Seusruleblobis SemTxvevaSi, gamyidvels daekisreba pirgasamtex-
los gadaxda nasyidobis fasis 0,1%-is odenobiT yovel vadagadacilebul 
dReze, magram ara umetes nasyidobis fasis 10%-isa. amasTan, aRniSnuli val-
debulebis 1 Tvis vadaSi Seusruleblobis SemTxvevaSi, myidvels ufleba aqvs 
Sewyvitos xelSekruleba da moiTxovos gadaxdili Tanxis ukan dabruneba, 
aseve zianis anazRaureba;

2008 wlis 1 ivniss Sps „r. g-s“ da “g.–s” Soris avtofarexis nasyidobis 
winare xelSekruleba ¹a-73 gaformda, romlis Tanaxmad, Sps „r. g-i“ gadascems 
„g. –s“ q. TbilisSi, ...gamzir ¹5-Si mdebare sacxovrebeli kompleqsis teri-
toriaze arsebul ¹73 avtofarexs. nasyidobis fasi ganisazRvra 12 000 evros 
ekvivalenti lariT;

mosarCele „g.–m“ srulad gadaixada 2008 wlis 1 ivnisis binis da avtofar-
exis nasyidobis winare xelSekrulebiT gaTvaliswinebuli nasyidobis fasi;

2009 wlis 30 aprils „g.–m“weriliT mimarTa Sps „r. g-s“ da, ¹2-b-44 xelSek-
rulebis 5.1.1, 7.1, 7.3 muxlebis safuZvelze, gadaxdili Tanxis ukan dabruneba 
moiTxova;

Sps “r. g-is” 2009 wlis 20 maisis werilis safuZvelze mxareebi SeTanxmd-
nen, rom ZiriTadi xelSekrulebis dadeba moxdeboda ara ugvianes 2009 wlis 
30 ivlisisa;

2009 wlis 11 seqtembrisaTvis q. TbilisSi, ... gamzir ¹5-Si mdebare uZrav 
qonebaze yadaRa an ipoTekis ufleba ar aris registrirebuli.

samarTlebrivi analizi da msjeloba 
samoqalaqo saproceso kodeqsis 407-e muxlis mixedviT, saapelacio sa-

samarTlos mier damtkicebulad cnobili faqtobrivi garemoebebi savalde-
buloa sakasacio sasamarTlosaTvis, Tu wamoyenebuli ar aris dasaSvebi da 
dasabuTebuli pretenzia (Sedaveba). dasaSvebi da dasabuTebuli pretenzia 
warmoadgens mxaris miTiTebas procesualur-samarTlebriv darRvevebze, 
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romlebmac faqtobrivi garemoebebis arasworad dadgena ganapirobes. kasa-
tors amgvari pretenzia ar warmoudgenia, ris gamoc zemoaRniSnuli faqto-
brivi garemoebebi sakasacio sasamarTlosaTvis savaldebuloa.

sakasacio sasamarTlo ar iziarebs kasatoris mtkicebas, rom mxareebi 
valdebulebis Sesrulebis axal vadaze SeTanxmebulebi ar yofilan.

rogorc saqmis masalebidan da Tavad mxareTa ganmartebebidan irkveva, 
Sps „r. g-ma“ 2009 wlis 20 maisis weriliT „g. –s“ nasyidobis xelSekrulebis 
gaformebis axali vada _ 2009 wlis 30 ivlisi SesTavaza. aRniSnulis Sem-
deg, „g.–s“ xelSekrulebidan gasvla da Tanxis dabruneba aRar mouTxovia, 
igi Cveulebrivad agrZelebda mopasuxesTan TanamSromlobas, waradgina ele-
qtroteqnikuri samontaJo samuSaoebis proeqti da a.S. samoqalaqo samarTali 
iTvaliswinebs nebis gamovlenas rogorc sityvierad, ise konkludenturi mo-
qmedebebiTac. sakasacio sasamarTlo miiCnevs, rom mocemul SemTxvevaSi „g“ 
daeTanxma kontrahentis mier SeTavazebul Sesrulebis axal vadas.

sakasacio palata iziarebs saapelacio sasamarTlos pozicias, rom moce-
mul SemTxvevaSi xelSekrulebaze uaris Tqmis safuZveli ar arsebobs. 

samoqalaqo kodeqsis 352-e muxlis pirveli nawilis Tanaxmad, Tu xelSek-
rulebis erT-erTi mxare 405-e muxliT gaTvaliswinebuli pirobebis arsebo-
bisas uars ityvis xelSekrulebaze, maSin miRebuli Sesruleba da sargebeli 
mxareebs ubrundebaT (naturiT dabruneba).

sakasacio sasamarTlo ar iziarebs kasatoris mtkicebas, rom saapelacio 
sasamarTlos samoqalaqo kodeqsis 405-e muxli ar unda gamoeyenebina, vinaid-
an mxareTa Soris arsebuli xelSekruleba ar iTvaliswinebda valdebulebis 
nawil-nawil Sesrulebas.

marTalia, mxareTa Soris arsebuli samarTlebrivi urTierToba gulisx-
mobs valdebulebis erTjeradad Sesrulebas (Tanxis miRebis sanacvlod binis 
sakuTrebaSi gadacemas), magram, aRniSnulis miuxedavad, am tipis xelSekrule-
baze uaris TqmasTan dakavSirebuli sakiTxebi grZelvadiani saxelSekrule-
bo valdebulebebis analogiurad wesrigdeba. erTdaerTi gansxvaveba, pirvel 
SemTxvevaSi ormxrivi restituciis valdebulebis arsebobaa. aRniSnuls Ta-
vad samoqalaqo kodeqsis 352-e muxli adasturebs, romelic 405-e muxlis pi-
robebze miuTiTebs, amasTan, miTiTebuli normis danawesi „405-e muxliT gaT-
valiswinebuli pirobebis arsebobisas“, gulisxmobs rogorc xelSekrulebaze 
uaris Tqmis safuZvlebze, ise aRniSnulis gamomricxav garemoebebze miTiTebas.

samoqalaqo kodeqsis 405-e muxlis pirveli nawilis mixedviT, Tu xelSek-
rulebis erTi mxare arRvevs ormxrivi xelSekrulebidan gamomdinare valde-
bulebas, maSin xelSekrulebis meore mxares SeuZlia uari Tqvas xelSekrule-
baze valdebulebis SesrulebisaTvis mis mier damatebiT gansazRvruli vadis 
uSedegod gasvlis Semdeg. Tu valdebulebis darRvevis xasiaTidan gamomdi-
nare, ar gamoiyeneba damatebiTi vada, maSin damatebiTi vadis gansazRvras 
uTanabrdeba gafrTxileba. Tuki valdebuleba mxolod nawilobriv dairRva, 
maSin kreditors SeuZlia uari Tqvas xelSekrulebaze mxolod im SemTxvevaSi, 
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Tu valdebulebis darCenili nawilis Sesrulebam misTvis interesi dakarga.
imave muxlis me-3 nawilis „a“ qvepunqtis mixedviT ki, xelSekrulebaze 

uari dauSvebelia, Tu valdebulebis darRveva umniSvneloa.

sakasacio palata eTanxmeba saapelacio sasamarTlos miTiTebas, rom „g. –m“ 
misi mxridan valdebulebis Sesrulebis mimarT interesis dakargva ver daadas-
tura.

sakasacio palata aseve iziarebs saapelacio sasamarTlos pozicias, rom 
valdebulebis darRveva imdenad mniSvnelovani ar iyo, rom xelSekrulebaze 
uaris Tqmis safuZveli gamxdariyo.

mocemul SemTxvevaSi mxarem nasyidobis xelSekrulebis gaformeba Tvenax-
evriT daagviana. valdebulebis darRvevis mniSvneloba sasamarTlos Sesafa-
sebelia. am SemTxvevaSi gasaTvaliswinebelia Tavad xelSekrulebis xasiaTi, 
agreTve is ziani da obieqturi sirTuleebi, rac xelSekrulebis meore mxares 
movalis mier vadis gadacilebiT Seeqmna. 

sakasacio sasamarTlo eTanxmeba saapelacio sasamarTlos, rom valdeb-
ulebis Sesruleba erTi Tvisa da TxuTmeti dRis dagvianebiT, mravalbiniani 
sacxovrebeli saxlis aSenebisa da farTze sakuTrebis uflebis gadacemis 
Taobaze dadebul garigebebze samoqalaqo kodeqsis 405-e muxlis me-3 nawiliT 
gansazRvruli umniSvnelo darRvevaa.

mosarCele agreTve pretenzias gamoTqvamda, rom gadacemuli binis far-
Ti xelSekrulebiT gaTvaliswinebulze naklebi iyo, amasTan, Catarebuli 
ar iyo im saxis remonti, razec mxareebi SeTanxmdnen. sakasacio palata am 
SemTxvevaSic iziarebs saapelacio sasamarTlos mosazrebas, rom aRniSnuli 
garemoebebi xelSekrulebaze uaris Tqmis ki ara, fasis Semcirebisa da zianis 
anazRaurebis moTxovnis warmoSobis safuZvelia. nasyidobis winare xelSek-
rulebis me-3.1 muxlis darRvevis SemTxvevaSi g._m-es SeeZlo moeTxova amave 
xelSekrulebis me-4.4 muxliT gansazRvruli zedmeti farTisaTvis gadaxdili 
Tanxis dabruneba, xolo me-5.1.4 muxlis darRvevis SemTxvevaSi _ zianis anaz-
Raureba.

sakasacio sasamarTlo ar iziarebs saapelacio sasamarTlos pozicias, rom, 
vinaidan ar arsebobs nasyidobis Tanxis dabrunebis safuZveli, arc pirgasam-
texlos dakisrebis Sesaxeb sasarCelo moTxovna unda dakmayofildes.

samoqalaqo kodeqsis 419-e muxlis Tanaxmad, kreditors ar SeuZlia erT-
droulad moiTxovos pirgasamtexlos gadaxdac da valdebulebis Sesrule-
bac, Tuki pirgasamtexlo ar aris gaTvaliswinebuli im SemTxvevebisaTvis, 
roca movale Tavis valdebulebebs ar asrulebs dadgenil droSi. kreditors 
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yovelTvis aqvs ufleba moiTxovos zianis anazRaureba.

aRniSnuli normidan gamomdinare, naTelia, rom pirgasamtexlos dakisreba 
yvela SemTxvevaSi damokidebuli ar aris xelSekrulebidan gasvlaze. Tu pir-
gasamtexlo gaTvaliswinebulia Sesrulebis vadis darRvevisaTvis, kreditors 
yvela SemTxvevaSi SeuZlia moiTxovos misi dakisreba, miuxedavad imisa, iRebs 
Tu ara vadagadacilebul Sesrulebas. mxareTa Soris gaformebuli nasyidobis 
winare xelSekrulebis muxli 7.1.-is mixedviT, pirgasamtexlo swored vadis ga-
dacilebisTvisaa gaTvaliswinebuli. aqedan gamomdinare, saapelacio sasamarT-
los miTiTeba aqcesorul uflebebze usafuZvloa. 

yovelive aRniSnulis gaTvaliswinebiT, saapelacio sasamarTlom arasworad 
ganmarta samoqalaqo kodeqsis 153-e muxli, aseve ar gamoiyena 419-e muxli, rac 
samoqalaqo saproceso kodeqsis 393-e muxlis „a“ da „g“ qvepunqtebis Tanaxmad, 
gadawyvetilebis gauqmebis absoluturi safuZvelia. 

samoqalaqo saproceso kodeqsis 411-e muxlis mixedviT, sakasacio sa-
samarTlo TviTon miiRebs gadawyvetilebas saqmeze, Tu ar arsebobs am kod-
eqsis 412-e muxliT gaTvaliswinebuli gadawyvetilebis gauqmebisa da saqmis 
saapelacio sasamarTloSi xelaxla gansaxilvelad dabrunebis safuZvlebi.

vinaidan mocemul saqmeze davis gadaWrisaTvis aucilebeli faqtobrivi 
garemoebebi saapelacio sasamarTlos mier sworadaa dadgenili, amasTan saqme-
Si ar aris mtkicebuleba, romelic sasamarTlos ar gamoukvlevia an ar Seu-
fasebia, sakasacio sasamarTlo uflebamosilia, Tavad miiRos gadawyvetileba.

sakasacio sasamarTlo miiCnevs, rom „g.–s“ moTxovna pirgasamtexlos da-
kisrebis Sesaxeb unda dakmayofildes. 

winare xelSekrulebis mixedviT, valdebulebis droulad Seusrule-
blobis SemTxvevaSi, gamyidvels daekisreba pirgasamtexlos gadaxda nasyido-
bis fasis 0,1%-is odenobiT yovel vadagadacilebul dReze, magram araumetes 
nasyidobis fasis 10%-isa. mocemul SemTxvevaSi vada 47 dRiTaa gadacile-
buli, Sesabamisad, pirgasamtexlos odenoba 23545,12 evros Seadgens.

samoqalaqo kodeqsis 420-e muxlis Tanaxmad, sasamarTlos SeuZlia saqmis 
garemoebaTa gaTvaliswinebiT Seamciros Seusabamod maRali pirgasamtexlo.

pirgasamtexlos odenobis Sesabamisobis gaTvaliswinebisas, sasamarTlom 
mxedvelobaSi unda miiRos valdebulebis darRvevis xasiaTi, aRniSnuliT 
gamowveuli ziani, agreTve sxva obieqturi faqtorebi. sakasacio sasamarTlo 
miiCnevs, rom gansaxilvel SemTxvevaSi vadis gadacilebis mniSvnelobisa da im 
garemoebis gaTvaliswinebiT, rom mosarCele Sesrulebasac iRebs da pirgasam-
texlosac, 10 000 evros ekvivalenti lari samarTliani odenobaa.

garda amisa, „g.-s“ erT-erTi moTxovnaa advokatis momsaxurebis safasuris 
mopasuxisaTvis dakisreba.
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saqmeSi arsebuli iuridiuli momsaxurebis Sesaxeb xelSekrulebis 3.1. 
muxlis mixedviT, gaweuli momsaxurebisaTvis damkveTi gadauxdis Semsruleb-
els „g.-s“ sarCelis dakmayofilebis Taobaze sasamarTlos gadawyvetilebis 
kanonier ZalaSi Sesvlidan 7 dRis vadaSi mopasuxeze dakisrebuli Tanxis 4%-
s, rac Seadgens 21528 evros ekvivalent lars.

sakasacio sasamarTlo aRniSnavs, rom 21 528 evro mosarCelis mier mTli-
anad moTxovnili Tanxis 4%-ia, sakasacio sasamarTlos gadawyvetilebiT ki, 
mopasuxes 10000 evros ekvivalenti lari ekisreba, Sesabamisad, swored aRniS-
nuli Tanxis 4% - 400 evro unda daekisros mopasuxes “g.-s” mier advokatis 
momsaxurebisaTvis gaweuli xarjebis anazRaurebis saxiT. 

samoqalaqo saproceso kodeqsis 53-e muxlis me-3 nawilis Tanaxmad, Tu saa-
pelacio an sakasacio sasamarTlo Secvlis gadawyvetilebas an gamoitans axal 
gadawyvetilebas, igi Sesabamisad Secvlis sasamarTlo xarjebis ganawilebasac.

imave muxlis pirveli nawilis mixedviT, im mxaris mier gaRebuli xarjebis 
gadaxda, romlis sasargeblodac iqna gamotanili gadawyvetileba, ekisreba 
meore mxares, Tundac es mxare gaTavisuflebuli iyos saxelmwifos biujetSi 
sasamarTlo xarjebis gadaxdisagan. Tu sarCeli dakmayofilebulia nawilo-
briv, maSin mosarCeles am muxlSi aRniSnuli Tanxa miekuTvneba sarCelis im 
moTxovnis proporciulad, rac sasamarTlos gadawyvetilebiT iqna dakmayo-
filebuli, xolo mopasuxes _ sarCelis moTxovnaTa im nawilis proporci-
ulad, romelzedac mosarCeles uari eTqva.

sakasacio sasamarTlo miiCnevs, rom Sps „r. g-ma“ „g.-s“ unda aunazRau-
ros am ukanasknelis mier pirvel da sakasacio instanciaSi gadaxdili saxelm-
wifo baJis 2%, sul 180 lari, xolo “g.-m” Sps “r. g-s” unda aunazRauros am 
ukanasknelis mier saapelacio instanciaSi gadaxdili saxelmwifo baJis 98% 
_ 6860 lari. 

sasamarTlos daskvniTi gadawyvetileba:
„g.-s“ sakasacio saCivari dakmayofildes;
gauqmdes Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa pala-

tis 2011 wlis 7 ivnisis gadawyvetileba da saqmeze miRebul iqnes axali 
gadawyvetileba;

„g.-s“ sarCeli nawilobriv dakmayofildes;
Sps „r. g-s“ daekisros „g.-s“ sasargeblod pirgasamtexlos saxiT 10000 

evros ekvivalenti lari;
Sps „r. g-s“ daekisros „g.-s“ advokatis momsaxurebis safasuri _ 400 evros 

ekvivalenti lari;
danarCen nawilSi „g.-s“ sarCeli ar dakmayofildes;
Sps „r. g-s“ daekisros „g.-s“ mier pirvel da sakasacio instanciaSi gadax-

dili saxelmwifo baJis 2%-is _ 180 laris anazRaureba;
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„g.-s“ daekisros Sps „r. g-is“ mier saapelacio instanciaSi gadaxdili sax-
elmwifo baJis 98%-is _ 6860 laris anazRaureba; 

sakasacio sasamarTlos gadawyvetileba sabolooa da ar gasaCivrdeba. 

kiTxvebi:
 � mocemuli saqmidan gamomdinare, ra kriteriumebi arsebobs darRvevis 

xarisxis Sefasebis TvalsazrisiT?
 � mxareTa Soris arsebuli samarTalurTierTobis farglebSi, axal 

vadaze SeTanxmeba dasaSvebia mxolod pirdapiri formiT Tu SesaZle-
belia damatebiTi vada SeTanxmebulad CaiTvalos arapirdapiri for-
miTac? Tu SeiZleba, ra zogadi kriteriumebi SeiZleba arsebobdes 
amisaTvis?

 � SesaZlebelia Tu ara meoradi (nawarmoebi) moTxovnis uflebis (am Sem-
TxvevaSi pirgasamtexlo) realizaciam ganapirobos xelSekrulebidan 
gasvlis uflebis SezRudva? dadebiTi pasuxis SemTxvevaSi, ra piro-
bebSia SesaZlebeli aRniSnuli?

 � dasaSvebia Tu ara ssk 405-e muxlis gamoyeneba im SemTxvevaSi, rode-
sac xelSekruleba ar iTvaliswinebs nawil-nawil Sesrulebis SesaZle-
blobas?

saqme #21157

davis arsis mokle mimoxilva 
erT-erT saqmeze, romelic exeboda xelSekrulebidan gasvlasa da nivTis 

gamoTxovas, mosarCele a. m. o-ma sarCeli aRZra sasamarTloSi r. o-is mimarT 
2008 wels dadebuli avtomanqanis nasyidobis xelSekrulebidan gasvlisa da 
mopasuxis mflobelobidan meqanikuri satransporto saSualebis (marka mode-
li opel veqtra 1.6, feri _ wiTeli 8/8, gamoSvebis weli _ 1995, sanomre niSani 
_ ..., saidentifikacio nomeri _ ...da transportis saregistracio mowmoba _ ... 
gacemuli 29/12/2007 w) gamoTxovis moTxovniT 

Semdeg garemoebaTa gamo:
a. m. o-ma mopasuxes zemoaRniSnuli manqana mihyida 4000 aSS dolarad 2008 

wlis martSi. mxareTa Soris arsebuli SeTanxmebis Tanaxmad, r. o-s nivTis 
Rirebuleba unda aenazRaurebina amave wlis ivnisSi, mosarCelem mopasuxes 
gadasca 2007 wlis 29 dekembers gacemuli ¹... avtomobilis saregistracio 
mowmoba da SeTnxmdnen, rom Tanxis dafarvis Semdgom gadauformebda nivTs 
gamyidveli SemZens. avtomobili kvlav mosarCelis saxelze iricxeba saqarT-
velos Sinagan saqmeTa saministros momsaxurebis saagentoSi.

mopasuxes Tanxis gadaxdis valdebuleba ar Seusrulebia, sargeblobs sa-

1157 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 31 ianvris 
as-1363-1381-2011 gadawyvetileba.
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davo avtomobiliT da, mosarCelis moTxovnis miuxedavad, uars acxadebs ro-
gorc Tanxis gadaxdaze, ise avtomobilis dabrunebaze. 

mopasuxem sarCeli ar cno da moiTxova mis dakmayofilebaze uaris Tqma Sem-
degi dasabuTebiT:

sarCeli usafuZvlo da dausabuTebelia. 2008 wlis avtomanqanis nasyido-
bis xelSekrulebidan gamomdinare, Tanxis gadaxdis valdebuleba mopasuxes 
Sesrulebuli aqvs jerovnad, ris gamoc mosarCelem mas gadasca avtomobilis 
teqnikuri pasporti. sarCeliT sasamarTlosaTvis mimarTvis safuZveli ki, 
mxareTa daZabuli urTierToba gaxda.

goris raionuli sasamarTlos gadawyvetilebiT, a. m. o-is sarCeli dakmayo-
filda, cnobil iqna mosarCele a. m. o-i 2008 wels dadebuli nasyidobis xelSek-
rulebidan gasulad da nasyidobis sagani gamoTxovil iqna mopasuxe r. o-is 
mflobelobidan da daubrunda mesakuTre a. m. o-is.

raionuli sasamarTlos gadawyvetileba saapelacio wesiT gaasaCivra r. o-ma.

Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 
20 ivlisis gadawyvetilebiT, r. o-is saapelacio saCivari dakmayofilda, go-
ris raionuli sasamarTlos samoqalaqo saqmeTa kolegiis 2011 wlis 29 martis 
gadawyvetileba gauqmda da miRebul iqna axali, romliTac a. m. o-is sarCeli ar 
dakmayofilda, gauqmda goris raionuli sasamarTlos 2010 wlis 15 oqtombris 
ganCinebiT gamoyenebuli sarCelis uzrunvelyofis RonisZieba, romliTac yada-
Ra daedo savaraudo mopasuxis, kaspis raionis sofel miqelwyaroSi mcxovreb 
r. o-is mflobelobaSi myof „opel veqtra 1.6“ markis avtomobils (wiTeli 8/8 
feris, gamoSvebis weli 1995, sanomre niSani „...“, saregistracio mowmoba (teq.
pasporti) ..., saidentifikacio nomeri ...), masve aekrZala avtomobilis eqsplua-
tacia Semdegi dasabuTebiT:

faqtobrivi garemoebebi, romlebsac eyrdnoba saapelacio sasamarTlo 
saapelacio palatam dadgenilad miiCnia, rom 2008 wlis gazafxulze zepi-

ri SeTanxmebis safuZvelze mosarCelem nasyidobis fasis _ 4 000 (oTxi aTasi) 
aSS dolaris garkveuli drois Semdeg gadaxdis pirobiT, gadasca mopasuxes 
meqanikuri satransporto saSualeba.

mxareTa Soris sadavo ar gamxdara, rom meqanikuri satransporto saSu-
aleba 2008 wlidan aris r. o-is mflobelobaSi. 

r. o-is mflobelobaSia transportis saregistracio mowmoba _ ...gacemuli 
2007 wlis 29 dekembers m. o-i a.is saxelze. a. m. o-isa da r. o-is ojaxs Soris 
arsebobda samoqalaqo-samarTlebrivi dava uZrav qonebasTan dakavSirebiT. 
samoqalaqo davaze kaspis raionuli sasamarTlos mier gadawyvetileba miRe-
bul iqna 2000 wlis 9 agvistos, saaRsrulebo furceli ki gaica 2001 wlis 
12 oqtombers. rogorc Sida qarTlisa da mcxeTa-mTianeTis saaRsrulebo bi-
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uros momarTvebiT irkveva, kaspis raionuli sasamarTlos 2000 wlis 9 agvis-
tos kanonier ZalaSi Sesuli gadawyvetileba aRsrulebuli ar aris. 

sadavoa nasyidobis xelSekrulebiT gaTvaliswinebuli nasyidobis Tanxis 
mosarCelisaTvis gadacemis faqti. 

palatam miuTiTa pirveli instanciis sasamarTloSi sadavo nasyidobis 
xelSekrulebiT gaTvaliswinebuli nasyidobis Tanxis mosarCelisaTvis gada-
cemis faqtis dadgenis mizniT rogorc mosarCelis, aseve mopasuxis Suamd-
gomlobebis safuZvelze dakiTxul mowmeTa Cvenebebze, kerZod, mowmed da-
kiTxulma murad duniamaliev o-im da tarana aSralovma ganmartes, rom isini 
piradad eswrebodnen r. o-is saxlSi myidvelis mier avtomanqanis nasyidobis 
Tanxis gadacemas a. m. o-isaTvis, xolo mowmed dakiTxulma m. k-em aRniSna, 
rom man sadavo avtomobilis SesaZenad r. o-s mosarCelis Svilis Tandaswre-
biT asesxa 800 aSS dolari. mosarCelis mier nasyidobis Tanxis miRebis faqti 
daadastura aseve mowme r. l-ma, romelmac miuTiTa, rom es faqti misTvis 
cnobili gaxda Tavad mosarCele a. m. o-is Svilisagan. 

saapelacio sasamarTlos samarTlebrivi argumentacia 
nasyidobis xelSekrulebis dadebis momentSi avtomanqanis registracia 

warmoadgenda mxolod erT-erT aucilebel pirobas sagzao moZraobis us-
afrTxoebis uzrunvelyofisaTvis da ara avtosatransporto saSualebaze 
sakuTrebis uflebis warmoSobisaTvis, Sesabamisad, avtomanqanis Zveli mesa-
kuTris saxelze registraciis faqti ar unda iqnes ganmsazRvreli sadavo 
faqtobrivi garemoebis dadgenisas sasamarTlos Sinagani rwmenis Camoyali-
bebis procesSi. mosarCelem zepiri xelSekrulebis safuZvelze mihyida r. 
o-s avtomanqana, anu mxareTa Soris dadebuli iyo nasyidobis xelSekruleba. 
kanoni ar adgenda specialur formas avtomanqanis nasyidobis xelSekrulebi-
saTvis. avtosatransporto saSualeba aris moZravi nivTi da amdenad, unda 
gavrceldes moZravi nivTebis SeZenisaTvis dadgenili wesebi. sasamarTlom 
ixelmZRvanela samoqalaqo kodeqsis 186-e muxliT da aRniSna, rom konkretul 
SemTxvevaSi, mxareTa Soris dadebuli iyo nasyidobis xelSekruleba da avto-
manqana gadacemuli iyo pirdapir mflobelobaSi. sasamarTlos ganmartebiT, 
nivTis mxolod faqtobrivi gadacema ar aris sakmarisi masze sakuTrebis war-
moSobisaTvis. samoqalaqo kodeqsis 186-e muxlis pirveli nawilis Tanaxmad, 
moZrav nivTebze sakuTrebis gadasacemad aucilebelia, rom mesakuTrem namd-
vili uflebis safuZvelze gadasces SemZens nivTi. 

sadavo ar gamxdara is garemoeba, rom meqanikuri satransporto saSuale-
ba 2008 wlidan r. o-is mflobelobaSia. misive mflobelobaSia 2007 wlis 29 
dekembers gacemuli transportis saregistracio mowmoba ... raime mtkiceb-
uleba, rac daadasturebda im garemoebas, rom 2008 wlidan sarCelis aRZvris 
momentamde mosarCeles gaaCnda pretenzia nasyidobis Tanxis anazRaurebasTan 
dakavSirebiT, saqmeSi warmodgenili ar aris. rogorc dadgenil iqna mosarCe-
lesa da mopasuxis ojaxebs Soris jer kidev 2000 wlidan mimdinareobda samo-
qalaqo dava da naklebad savaraudoa, rom aRniSnulis gaTvaliswinebiT, a. m. 
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o-is Tanxis gadaxdis gareSe, pirdapir mflobelobaSi gadaeca mopasuxisaTvis 
moZravi nivTi, Semdgom saregistracio mowmoba da nasyidobis Tanxis gadaux-
delobis Taobaze pretenzia ganecxadebina mxolod 2010 wels. 

zemoaRniSnulis gaTvaliswinebiT, palatam CaTvala, rom saxezea mo-
sarCele a. m. o-is namdvili neba, moZrav nivTze sakuTrebis ufleba gadaeca r. 
o-isaTvis, rac ganxorcilda kidec myidvelisaTvis moZravi nivTis pirdapir 
mflobelobaSi gadacemiT. mesakuTres aRniSnulis Taobaze pretenzia 2010 
wlis oqtombramde ar ganucxadebia, Sesabamisad, albaTobis maRali xarisxiT, 
ivaraudeba, rom nasyidobis xelSekrulebis dadebisas xelSekrulebis mxaree-
bi SeTanxmdnen xelSekrulebis yvela arsebiT pirobaze da r. o-is mier anaz-
Raurebul iqna nasyidobis Tanxa.

sasamarTlom ixelmZRvanela samoqalaqo saproceso kodeqsis 102-e muxlis 
pirveli da me-2 nawilebiT, 105-e muxliT da dadgenilad miaCnia, rom mopa-
suxe mxaris mier nasyidobis xelSekrulebiT gaTvaliswinebuli valdebuleba 
Sesrulebulia _ mosarCeles miRebuli aqvs xelSekrulebiT gansazRvruli 
nasyidobis Tanxa. 

palatam aseve miuTiTa samoqalaqo kodeqsis 316-e muxlis pirvel nawil-
ze, 317-e muxlis pirvel nawilze, 477-e, 327-e, 405-e muxlebze, 352-e mux-
lis pirvel nawilze da CaTvala, rom ar dgindeba mopasuxis mier nasyido-
bis xelSekrulebiT gaTvaliswinebuli valdebulebis darRveva, Sesabamisad, 
dausabuTebelia moTxovna nasyidobis xelSekrulebidan gasvlis _ nasyidobis 
sagnisa da masTan dakavSirebuli sabuTis naturiT dabrunebis Taobaze.

saapelacio sasamarTlos gadawyvetileba sakasacio wesiT gaasaCivra r. o-ma, 
moiTxova gasaCivrebuli gadawyvetilebis gauqmeba da axali gadawyvetilebiT 
sarCelis dakmayofileba.

kasatoris pozicia:
gasaCivrebuli gadawyvetilebiT saapelacio palatam, marTalia, kanonis 

swored im normebiT ixelmZRvanela, romliTac pirveli instanciis sasamarT-
lom, Tumca raionuli sasamarTlos gadawyvetilebisagan gansxvavebiT, zemd-
gomma sasamarTlom arasworad uTxra mxares uari sarCelis dakmayofilebaze. 
saapelacio palatis gadawyvetileba gansxvavdeba aseve arsebuli sasamarTlo 
praqtikisagan, vinaidan fuladi valdebulebis Sesruleba mxolod mowmeTa 
CvenebiT ar dasturdeba.

saapelacio palatas ar umsjelia arc im sakiTxze, rom ukanono mflob-
elobidan nivTis gamoTxovis moTxovnis nawilSi gasaCivrebuli gadawyvetile-
ba Seesabameboda manamde arsebul sasamarTlo praqtikasac. 

saapelacio sasamarTlom samoqalaqo saproceso kodeqsis 105-e muxlis 
darRveviT Sefaseba misca mxolod im mowmeTa Cvenebebs, romlebic Tanxis 
gadaxdis faqts adasturebdnen da saerTod ar Sefasebula mosarCelis inici-
ativiT dakiTxuli mowmeebis Cvenebebi. sasamarTlom gadawyvetilebis gamota-
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nisas daarRvia samoqalaqo saproceso kodeqsis 249-e muxliT gaTvaliswinebu-
li moTxovna, aseve 102-e muxli da ar gaiTvaliswina is garemoeba, rom sadavo 
sakiTxi _ Tanxis gadacema mowmeTa Cvenebis safuZvelze ar SeiZleba miCneul 
iqnes dadasturebulad.

sasamarTlom arasworad ganmarta samoqalaqo kodeqsis 186-e muxlis 
moTxovna da moZravi nivTis gadacema arasworad CaTvala valdebulebis Ses-
rulebad. rogorc sarCeliT, ise zepiri ganmartebiT kasatori adastureb-
da mxareTa Soris dadebuli xelSekrulebis im moTxovnas, rom sakuTrebis 
ufleba mopasuxes Tanxis gadaxdis Semdgom gadaecemoda.

saapelacio palatam arasworad CaTvala dadgenilad nasyidobis Tanxis 
gadaxdis faqti, aRniSnuli saqmis masalebiT ar dasturdeba, amasTan, us-
afuZvlod ar iqna gaziarebuli pirveli instanciis sasamarTlos mosazreba, 
rom avtomobilis mosarCelis saxelze registracia valdebulebis Seusrule-
blobas adasturebs, Sesabamisad, dausabuTebelia miTiTeba sagzao moZraobis 
usafrTxoebaze da ara sakuTrebis uflebis warmoSobaze.

arasworia saapelacio palatis msjeloba, rom mosarCelem mopasuxes jer 
avtomobili gadasca pirdapir mflobelobaSi, Semdgom misi saregistracio 
mowmoba. dausabuTebelia sasamarTlos msjeloba 2000 wlidan mimdinare 
davaze, romelic gamoricxavs mopasuxis mier Tanxis gadauxdelobis SemTx-
vevaSi nivTis gadacemis SesaZleblobas, amasTan, pirveli instanciis sasamarT-
lom sworad daadgina is garemoeba, rom mosarCelem mopasuxes nasyidobis 
fasis gadaxdis TxovniT mopasuxes sarCelis aRZvramde mimarTa.

saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 
21 noembris ganCinebiT, a. m. o-is sakasacio saCivari miCneul iqna dasaSvebad 
samoqalaqo saproceso kodeqsis 391-e muxlis me-5 nawilis „a“ qvepunqtis Sesa-
bamisad da saqmis ganxilva dainiSna zepiri mosmenis gareSe, Tanaxmad amave kod-
eqsis 408-e muxlis me-3 nawilisa. 

uzenaesi sasamarTlos gadawyvetilebis samotivacio nawili:

sakasacio sasamarTlom Seiswavla saqmis masalebi, Seamowma gasaCivrebuli 
gadawyvetilebis samarTlebrivi dasabuTeba da Tvlis, rom a. m. o-is sakasacio 
saCivari unda dakmayofildes nawilobriv, unda gauqmdes Tbilisis saapelacio 
sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 20 ivlisis gadawyvetileba 
da saqme xelaxla gansaxilvelad unda daubrundes imave sasamarTlos Semdegi 
garemoebebis gamo:

2008 wlis gazafxulze zepiri SeTanxmebis safuZvelze, mosarCelem nasy-
idobis fasis _ 4 000 (oTxi aTasi) aSS dolaris garkveuli drois Semdeg 
gadaxdis pirobiT, gadasca mopasuxes meqanikuri satransporto saSualeba. 
saqarTvelos Sinagan saqmeTa saministros momsaxurebis saagentos cnobiT 
dasturdeba, rom aRniSnuli satransporto saSualeba amJamadac iricxeba a. 
m. o-is saxelze. 
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sadavo meqanikuri satransporto saSualeba 2008 wlidan aris r. o-is 
mflobelobaSi. mis mflobelobaSia agreTve transportis saregistracio 
mowmoba _ ...gacemuli 2007 wlis 29 dekembers m. o-i a.is saxelze. 

saapelacio sasamarTlos daskvniT, raime mtkicebuleba, rac daadastureb-
da im garemoebas, rom 2008 wlidan sarCelis aRZvris momentamde mosarCeles 
gaaCnda pretenzia nasyidobis Tanxis anazRaurebasTan dakavSirebiT, saqmeSi 
warmodgenili ar aris.

saapelacio sasamarTlos SefasebiT, saqmeze dadgenili im garemoebis gaT-
valiswinebiT, rom mosarCelisa da mopasuxis ojaxebs Soris jer kidev 2000 
wlidan mimdinareobda samoqalaqo dava, naklebad savaraudoa a. m. o-is Tanxis 
gadaxdis gareSe, pirdapir mflobelobaSi gadaeca mopasuxisaTvis moZravi 
nivTi, Semdgom saregistracio mowmoba da nasyidobis Tanxis gadauxdelobis 
Taobaze pretenzia ganecxadebina mxolod 2010 wels. Sesabamisad, albaTo-
bis maRali xarisxiT, ivaraudeba, rom nasyidobis xelSekrulebis dadebisas 
xelSekrulebis mxareebi SeTanxmdnen xelSekrulebis yvela arsebiT pirobaze 
da r. o-is mier anazRaurebul iqna nasyidobis Tanxa. 

samarTlebrivi msjeloba da analizi
sakasacio palata miuTiTebs samoqalaqo saproceso kodeqsis 407-e mux-

lze, romlis me-2 nawilis mixedviT, saapelacio sasamarTlos mier damtkice-
bulad cnobili faqtobrivi garemoebebi savaldebuloa sakasacio sasamarT-
losaTvis, Tu wamoyenebuli ar aris dasaSvebi da dasabuTebuli pretenzia 
(Sedaveba).

sakasacio palata ver gaiziarebs kasatoris pretenzias imasTan dakavSire-
biT, rom miuxedavad mxareTa Soris 2008 wlis gazafxulze zepiri formiT 
dadebuli meqanikuri satransporto saSualebis nasyidobis xelSekrulebisa, 
kasatori kvlav iTvleba satransporto saSualebis mesakuTred. kasatori am 
pozicias asabuTebs or garemoebaze miTiTebiT, kerZod, kasatori Ss saminis-
tros momsaxurebis saagentoSi registrirebulia satransporto saSualebis 
mesakuTred; mxareebma nasyidobis xelSekruleba dades im pirobiT, rom SemZen-
ze sakuTreba gadavidoda fasis srulad gadaxdis Semdeg. sakasacio palata 
kasatoris poziciis sawinaaRmdegod moiSveliebs saqarTvelos uzenaesi sa-
samarTlos prqtikas (ix. ¹as-914-954-2011 27 oqtomberi, 2011 weli), romlis 
Tanaxmad, saqarTvelos uzenaesma sasamarTlom ganmarta Semdegi: „sakuTrebis 
uflebis warmoSobis safuZvlebi amomwuravadaa dadgenili saqarTvelos 
samoqalaqo kodeqsiT, romelic erTmaneTisagan ganasxvavebs moZrav da uZrav 
nivTebze sakuTrebis SeZenis samarTlebriv reJims. amave kodeqsis 186-197-e 
muxlebiT gansazRvrulia ra moZrav nivTebze sakuTrebis SeZenis safuZvlebi, 
es wesebi Tanabrad vrceldeba yvela moZrav nivTze da igi ar adgens moZrav 
nivTze sakuTrebis SesaZenad savaldebulo registracias. rac Seexeba „sag-
zao moZraobis usafrTxoebis Sesaxeb“ saqarTvelos kanons, pirveli muxlis 
Sesabamisad, es kanoni gansazRvravs saqarTvelos teritoriaze sagzao moZ-
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raobis usafrTxoebis uzrunvelyofis samarTlebriv safuZvels. aRniSnuli 
kanoniT imperatiulad dadgenilia satransporto saSualebaTa savaldebulo 
registracia, rac TavisTavad ar warmoadgens nivTze sakuTrebis warmoSobis 
safuZvels. registraciis ganxorcieleba ar warmoadgens samoqalaqo-samar-
Tlebriv aqts, igi mxolod sagzao moZraobis usafrTxoebis uzrunvelyofis 
samarTlebriv safuZvels qmnis da Tavisi arsiT administraciuli samarTlis 
sferos ganekuTvneba.“ 

pirveli instanciis sasamarTlos mier dadgenilia da saapelacio wesiT 
mxareebs sadavod ar gauxdiaT is garemoeba, rom mxareebi samoqalaqo kodeq-
sis 327-e muxlis Sesabamisad, SeTanxmdnen nasyidobis xelSekrulebis arsebiT 
pirobebze _ nasyidobis saganze da nasyidobis fasze, aseve mxareebma nasyido-
bis fasis gadaxdis vadad gansazRvres nasyidobis sagnis gadacemis Semdgom 
garkveuli periodi. 

sadavo satransporto saSualebaze sakuTrebis SeZenis safuZvlebTan daka-
vSirebiT sakasacio palata aRniSnavs, rom samoqalaqo kodeqsis 186-e muxlis 
pirveli nawilis Tanaxmad, moZrav nivTze sakuTrebis gadasacemad aucilebe-
lia, rom mesakuTrem namdvili uflebis safuZvelze gadasces SemZens nivTi. 
amave muxlis me-2 nawilis mixedviT, nivTis gadacemad iTvleba: SemZenisaTvis 
nivTis Cabareba pirdapir mflobelobaSi; arapirdapiri mflobelobis gadace-
ma xelSekrulebiT, romlis drosac wina mesakuTre SeiZleba darCes pirda-
pir mflobelad; mesakuTris mier SemZenisaTvis mesame pirisagan mflobelo-
bis moTxovnis uflebis miniWeba. amdenad, mocemuli normis analiziT, moZrav 
nivTze sakuTrebis SesaZenad aucilebelia ori winapirobis arseboba: mesaku-
Tris namdvili uflebis prezumfcia da nivTis gadacema. mocemul SemTxveva-
Si pirveli instanciis sasamarTlos ar daudgenia, rom mxareebi SeTanxmdnen 
myidvelze sakuTrebis gadasvlis imgvar wesze, romlis Tanaxmad, SemZenze 
sakuTreba gadavidoda nivTis safasuris gadaxdis Semdeg. sagulisxmoa, rom 
pirveli instanciis sasamarTlos mier dadgenili faqtobrivi garemoeba sa-
kuTrebis gadasvlasTan dakavSirebiT ar gamxdara sadavo saapelacio wesiT 
gadawyvetilebis gasaCivrebisas. amdenad, mosarCelis mier sarCelis safuZ-
vlebSi miTiTebuli da sakasacio saCivarSi gaJRerebuli argumenti imasTan 
dakavSirebiT, rom sadavo meqanikuri satransporto saSualebis gadafor-
meba myidvelze moxdeboda nasyidobis fasis gadaxdis Semdeg, ar SeiZleba 
dakvalificirdes, rogorc pirobadebuli sakuTreba (samoqalaqo kodeqsis 
188-e muxli). 

kasatoris ganmartebiT, saapelacio sasamarTlom daarRvia samoqalaqo 
saproceso kodeqsis 102-e, 105-e da 249-e muxlebis moTxovnebi, rasac Sede-
gad mohyva saqmeze faqtobrivi garemoebebis arasworad dadgena da aras-
wori gadawyvetilebis miReba, kerZod, sasamarTlom Sefaseba ar misca mo-
sarCelis mier dasaxelebul mowmeTa Cvenebebs, romlebic adasturebdnen, 
rom mosarCelem mopasuxes araerTxel mimarTa nasyidobis fasis gadaxdis 
moTxovniT. is faqti, rom mxareTa Soris wlebis win mimdinareobda qonebrivi 
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dava da maT Soris iyo daZabuli urTierToba, gamoyenebul iqna mxolod mo-
sarCelis sawinaaRmdegod da mopasuxis sasargeblod saTanado dasabuTebis 
gareSe. sakasacio palata miuTiTebs nasyidobis urTierTobis maregulirebel 
zogad wesze _ samoqalaqo kodeqsis 477-e muxlze, romlis pirveli da me-2 
nawilebis Tanaxmadac, gansazRvrulia nasyidobis xelSekrulebis subieqtTa 
ufleba-movaleobebi da dadgenilia, rom gamyidveli movalea, gadasces my-
idvels sakuTrebis ufleba qonebaze, masTan dakavSirebuli sabuTebi da mia-
wodos saqoneli, Tavis mxriv, dadgenilia myidvelis movaleoba, gadauxados 
gamyidvels SeTanxmebuli fasi da miiRos nayidi qoneba. aRniSnuli ganmarte-
bidan naTlad ikveTeba sasyidliani garigebis konsesualuri da ormxrivi 
buneba da kanonmdebeli nasyidobisaTvis dadgenili zogadi wesiT gansaz-
Rvravs am valdebulebis mTavar pirobebs, amasTan, xelSekrulebiT ar aris 
gaTvaliswinebuli mxareTa moqmedebis reglamenti da upiratesoba xelSek-
rulebis Tavisuflebis princips eniWeba. garigebis Sesrulebulad miCnevi-
saTvis savaldebuloa mxareTa mier ufleba-movaleobebis jerovnad da sru-
lyofilad ganxorcieleba.

sakasacio sasamarTlo dausabuTeblobis gamo ver gaiziarebs gasaCivrebu-
li gadawyvetilebis daskvnas, rom mopasuxem mosarCeles gadauxada avtomobi-
lis nasyidobis safasuri da Tvlis, rom kasatorma gadawyvetilebis am nawil-
Si warmoadgina dasabuTebuli sakasacio pretenzia. saapelacio sasamarTlos 
zemoaRniSnuli daskvna ar emyareba saqmis masalebis srulyofil da obieq-
tur gamokvlevas, kerZod, sasamarTlom mocemuli davis gadawyvetis sakvanZo 
sakiTxi _ gansaxilveli davis erTaderTi sadavo garemoeba, daayrdno Sem-
degs: palatam miuTiTa pirveli instanciis sasamarTloSi dakiTxul mowmeTa 
Cvenebaze (murad duniamaliev o-im da tarana aSralovma ganmartes, rom isini 
piradad eswrebodnen r. o-is saxlSi myidvelis mier avtomanqanis nasyidobis 
Tanxis gadacemas a. m. o-isaTvis, m. k-em aRniSna, rom man sadavo avtomobilis 
SesaZenad r. o-s mosarCelis Svilis TandaswrebiT asesxa 800 aSS dolari, r. 
l-ma aseve daadastura nasyidobis Tanxis miRebis faqti, rac misTvis cnobili 
gaxda Tavad mosarCele a. m. o-is Svilisagan), aseve im garemoebaze, rom, 2008 
wlidan meqanikuri satransporto saSualeba da transportis saregistracio 
mowmoba mopasuxis mflobelobaSia. imis gaTvaliswinebiT, rom mtkicebuleba, 
rac daadasturebda 2008 wlidan sarCelis aRZvramde nasyidobis TanxasTan 
dakavSirebiT mosarCelis pretenziis warmoSobas, ar moipoveba da, rom mxare-
Ta ojaxebs Soris 2000 wlidan mimdinareobda samoqalaqo dava, palatam nak-
leb savaraudod miiCnia a. m. o-is mier Tanxis gadaxdis gareSe mopasuxisaTvis 
jer moZravi nivTis, xolo Semdgom saregistracio mowmobis pirdapir mflo-
belobaSi gadacemis faqti. sasamarTlos azriT, albaTobis maRali xarisxiT 
ivaraudeba, rom nasyidobis xelSekrulebis dadebisas xelSekrulebis mxaree-
bi SeTanxmdnen xelSekrulebis yvela arsebiT pirobaze da r. o-is mier anaz-
Raurebul iqna nasyidobis Tanxa.

gansaxilvel SemTxvevaSi, sadavos warmoadgens ra moZravi nivTis nasy-
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idobis xelSekrulebidan gamomdinare Tanxis gadacemis namdviloba, vinaidan 
moqmedi kanonmdebloba fuladi valdebulebis Sesrulebis mimarT mxolod 
rig SemTxvevaSi iTvaliswinebs mtkicebis gansxvavebul standarts, sakasacio 
palata Tvlis, rom sadavo faqtobrivi garemoebis dadastureba SesaZlebe-
lia aseve emyarebodes mowmeTa Cvenebasac, Tumca, mowmis Cveneba, rogorc 
mtkicebulebis namdviloba, araa absoluturi xasiaTis da mxolod aRniSnuli 
utyuarad ar unda iqnes gaziarebuli (mowme gadmoscems ama Tu im viTarebaSi 
Setyobili faqtis mis mier obieqturad aRqmul realobas). Tavis mxriv, mow-
mis Cvenebis namdviloba, msgavsad mtkicebis tvirTisa, Sedavebis SemTxvevaSi 
Tu ar iqna gamyarebuli sxva mtkicebulebiTac, ar SeiZleba gaxdes sadavo 
garemoebis utyuarad miCnevis winapiroba. Tavis mxriv, marTlmsajulebis 
mizani mtkicebulebaTa erToblivi analizis, maTi obieqturi da srulyofili 
Seswavlis Sedegad WeSmaritebis utyuarad gamorkvevaa imgvarad, rom dadge-
nili garemoeba ar emyarebodes mxolod varauds, aramed ganpirobebuli iyos 
saqmis masalebis erToblivi analiziT (samoqalaqo saproceso kodeqsis 105-
e muxli). aRniSnulidan gamomdinare, sakasacio sasamarTlo ver daeTanxmeba 
gasaCivrebuli gadawyvetilebis daskvnas, rom nivTis pirdapir mflobelobaSi 
gadacema da mxareTa Soris arsebuli daZabuli urTierToba mowmis Cvenebas-
Tan erTad albaTobis maRali xarisxiT ganapirobebs nasyidobis safasuris 
gadacemas. amasTanave, sakasacio sasamarTlo miuTiTebs samoqalaqo kodeq-
sis 427-e muxlze, romliTac gansazRvrulia valdebulebiTi urTierTobis 
Sewyveta kreditoris sasargeblod valdebulebis SesrulebiT. amave kodeqsis 
429-e muxlis pirveli nawilis Sesabamisad, kreditorma movalis moTxovniT 
Sesrulebis mTlianad an nawilobriv miRebis Sesaxeb unda gasces amis dama-
dasturebeli dokumenti. aRniSnuli normidan gamomdinareobs, rom valdeb-
ulebis Sesrulebis Taobaze davisas, mtkicebis tvirTi ekisreba movales, man 
unda daamtkicos, rom vali gadaixada da amiT valdebuleba Sewyda. samoqa-
laqo kodeqsi angariSs uwevs movalis mdgomareobas da mas uflebas aniWebs 
kreditorisagan Sesrulebis mTlianad an nawilobriv miRebis damadasture-
beli dokumenti moiTxovos. im viTarebis gaTvaliswinebiT, rom sadavo ga-
rigeba ormxrivia da TiToeuli mxare meore mxaris mimarT kreditoricaa da 
movalec subieqtTa ufleba-movaleobebis gaTvaliswinebiT, aRniSnuli nor-
mis moqmedeba vrceldeba garigebis orive mxaris mimarT, amasTan, radganac 
nivTis gadacemis faqti udavoa, sakasacio palata Tvlis, rom Tanxis gadax-
dis mtkicebis tvirTi, miTiTebuli normis Sesabamisad, mTlianad mopasuxes 
unda daekisros. amdenad, sakasacio palata miiCnevs, rom nasyidobis fasis 
gadaxdasTan dakavSirebiT kasatorma warmoadgina dasaSvebi da dasabuTebuli 
pretenzia (Sedaveba). 

sasamarTlos daskvniTi gadawyvetileba:
sakasacio palatam ixelmZRvanela samoqalaqo saproceso kodeqsis 412-e 

muxlis pirveli nawilis „a“ qvepunqtiT da daadgina:
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1. a. m. o-is sakasacio saCivari dakmayofildes nawilobriv.
2. gauqmdes Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 

2011 wlis 20 ivlisis ganCineba da saqme xelaxla gansaxilvelad daubrundes 
imave sasamarTlos.

3. sakasacio saCivarze saxelmwifo baJi gadaxdilia.
4. sakasacio palatis ganCineba sabolooa da ar gasaCivrdeba.

kiTxvebi:
 � mocemuli saqmis garemoebebis gaTvaliswinebiT gansazRvreT, ra 

savaldebulo winapirobebs iTvaliswinebs xelSekrulebidan gasvlis 
moTxovna?

 � warmoadgens Tu ara nivTis gamoTxova xelSekrulebidan gasvlis 
moTxovnis dakmayofilebis aucilebel Tanamdev Sedegs?

 � dasaSvebia Tu ara xelSekrulebidan gasvlis momwesrigebeli valde-
bulebiT-samarTlebrivi normebis gamoyeneba konkretuli saxelSek-
rulebo urTierTobis momwesrigebel normebTan erTad an maT safuZ-
velze? (mag., nasyidoba, qiravnoba, nardoba da a.S.). Tu dasaSvebia, ra 
SemTxvevebSi?

VI. kiTxvebi da kazusebi

1. kiTxvebi gameorebisTvis:

 � ras niSnavs xelSekrulebidan gasvla?
 � ra warmoadgens xelSekrulebidan gasvlis samarTlebriv Sedegs?
 �  ra aris xelSekrulebidan gasvlis samarTlebrivi safuZvlebi?
 � ra aris xelSekrulebidan gasvlis samarTlebrivi winapirobebi?
 � ras niSnavs naturiT dabruneba?
 � romel SemTxvevebSia dauSvebeli xelSekrulebidan gasvla?
 � ra gansxvavebaa xelSekrulebis Sewyvetasa da xelSekrulebidan 
 � gasvlas Soris?
 � riTi gansxvavdeba erTmaneTisagan damatebiTi vadis gansazRvra da 

gafrTxileba?
 � aqvs Tu ara ufleba xelSekrulebis monawile mxares gavides xelSek-

rulebidan maSin, rodesac mis xelSemkvrel mxares ar daurRvevia na-
kisri valdebuleba? Tu aqvs, ra SemTxvevaSi?

 � ra rekvizitebs unda Seicavdes Setyobineba xelSekrulebidan gasvlis 
Sesaxeb?

 � SesaZlebelia Tu ara zianis anazRaureba xelSekrulebidan gasvlis 
SemTxvevaSi? Tu dasaSvebia, ra SemTxvevebSi da ra winapirobebis ar-
sebobisas?
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 � rodis ar aris aucilebeli damatebiTi vadis daweseba an gafrTxileba?
 � xelSekrulebidan gasvlis SemTxvevaSi rodisaa dauSvebeli fuladi 

anazRaureba?
 � CamoTvaleT xelSekrulebidan gasvlis gansakuTrebuli safuZvlebi.

2. kazusebi

kazusi # 1
Sps `farma warmoeba~ warmoadgens organizacias, romelic dakavebulia 

farmacevtuli produqciis warmoebiT da ukavia dominirebuli mdgomareoba 
farmacevtul bazarze, xolo Sps `mkurnali~ aris saafTiaqo qseli, romelic 
dakavebulia farmacevtul bazarze warmoebuli produqciis gasaRebiT (gay-
idviT). 

Sps `mkurnalisaTvis~ cnobili gaxda, rom Sps `farma warmoebis~ mier Se-
muSavebul iqna axali samedicino preparati `kardio~, romliTac SesaZlebeli 
gaxda gulis daavadebebis swrafi da usafrTxo mkurnaloba qirurgiuli Care-
vis gareSe da dainteresebulia am preparatis eqskluziuri uflebis SeZeniT. 

mxareebi SeTanxmdnen xelSekrulebis yvela pirobaze da gaaformes xelSek-
ruleba. gamyidveli myidvels pirveli sami Tvis ganmavlobaSi awvdida SeTanx-
mebul produqcias SeTanxmebuli pirobebiT, magram 3 Tvis gasvlis Semdeg, 
Sps `mkurnalma~ ver SeZlo preparatis Rirebulebis gadaxda. Sps `mkurnalma~ 
sTxova gamyidvels, ar Seewyvita masTan xelSekruleba. Sps `farma warmoeba~ 
daeTanxma xelSekrulebis gagrZelebas im pirobiT, Tu myidveli sanotaro 
wesiT gaaformebda valis arsebobis aRiarebis dokuments. mxareTa SeTanx-
mebis Sesabamisad, valis arsebobis aRiarebis xelwerili daido da damowmda 
sanotaro wesiT.

TanamSromlobis dawyebidan 6 Tvis Tavze Sps `mkurnalma~ uari ganacxada 
Sps `farma warmoebisaTvis~ am ukanasknelis mier bolo 3 Tvis manZilze miwo-
debuli saqonlis miRebaze, misi Rirebulebisa da saerTod, arsebuli daval-
ianebis gadaxdaze im motiviT, rom pacientebisagan Semodis bevri saCivari 
preparatis ukuCvenebebTan dakavSirebiT, romelTa Taobazec gamyidvels my-
idvelisaTvis ar ucnobebia xelSekrulebis dadebis momentSi. 

Sps `farma warmoeba~ ar daeTanxma Sps `mkurnalis~ pozicias im motiveiT, 
rom, marTalia, preparats aqvs ukuCvenebebi, magram gamyidvels ar hqonda 
myidvelisaTvis am informaciis miwodebis valdebuleba, radgan myidveli 
warmoadgens mxareTa Soris dadebuli xelSekrulebis oferents da man aq-
cepti ganaxorciela SemoTavazebul pirobebze, xolo ofertis an/da xelSek-
rulebis pirobebSi araferi iyo naTqvami informaciis miwodebis valdebule-
baze; garda amisa, arsebobs valis arsebobis aRiarebis xelwerili, romelic 
realurad warmoadgens xelSekrulebas da Tundac mis safuZvelze myidveli 
valdebulia gadaixados nasyidobis fasi.
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Sps `mkurnalma~ gaugzavna werili Sps `farma warmoebas~, romlis mixed-
viTac acnoba am ukanasknels, rom gadioda xelSekrulebidan da moiTxova 
mis mier gadaxdili Tanxis ukan dabruneba. Sps `farma warmoeba~ ar daeTa-
nxma xelSekrulebidan gasvlas da sapasuxo weriliT ganmarta, rom misi mxri-
dan adgili ar hqonia xelSekrulebida pirobebis darRvevas da ar arsebobda 
xelSekrulebis gasvlis safuZveli.

 Sps `mkurnalma~ sarCeliT mimarTa sasamarTlos, moiTxova xelSekrule-
bidan gasvla, mis mier ganxorcielebuli Sesrulebis dabruneba da im zianis 
anazRaureba, romelic mis saqmian reputacias miadga preparatis ukuCvenebe-
bze informaciis ararebobis gamo.

 � arsebobs Tu ara xelSekrulebidan gasvlis safuZveli?
 � daculia Tu ara xelSekrulebidan gasvlis yvela savaldebulo wina-

piroba?
 � arsebobs Tu ara zianis anazRaurebis moTxovnis safuZveli?
 � rogor gadavwyvitoT dava?

kazusi # 2
Tengiz Carkviani aris kerZo saxlis mesakuTre, romelic ganlagebulia 

900 kv.m. miwis nakveTze qalaqis centrSi. miwis nakveTi aseve warmoadgens Ten-
giz Carkvianis sakuTrebas. 

Sps `mSenebeli~ aris samSeneblo organizacia, romelic dainteresebulia 
robaqiZis miwis nakveTis SeZeniT da am teritoriaze mravalbiniani sacxovre-
beli saxlis aSenebiT, Tumca amisaTvis ar gaaCnia sakmarisi finansebi. Sesabam-
isad, Sps `mSenebelma~ SesTavaza Sps `investors~ Carkvianisagan erToblivad 
miwis nakveTis SeZena da mravalbiniani korpusis aSeneba Tanabari wilebiT. Sps 
`investori~ daeTanxma SeTavazebas.

2010 wlis 10 ianvars mxareebma gaaformes nasyidobis xelSekruleba, rom-
liTac Tanabari wilebiT SeiZines Tengiz Carkvianisagan miwis nakveTi zed ar-
sebuli Senoba-nagebobebiT. xelSekruleba daido kanoniT dadgenili formis 
dacviT da daregistrirda sajaro reestrSi Sps `mSeneblis~ da Sps `investo-
ris~ TanasakuTrebad Tanabari wilobrivi monacemebiT.

nasyidobis xelSekrulebis Sinaarsis mixedviT, Tengiz Carkvianma sa-
kuTrebis ufleba gadasca Sps `mSenebels~ da Sps `investors~, romlebmac 
gadauxades mas nasyidobis fasi 100 000 laris odenobiT. garda amisa, my-
idvelebma ikisres valdebuleba mSeneblobis dasrulebis Semdgom (romlis 
dasrulebis an dawyebis vadac xelSekrulebaSi ar iyo miTiTebuli) Tengiz 
CarkvianisaTvis gadaecaT sacxovrebeli bina aSenebul korpusSi 150 kv.m. far-
TobiT da garaJi 20 kv.m. raime saxis valdebuleba an SezRudva nasyidobis 
sagnis uflebriv mdgomareobasTan dakavSirebiT sajaro reestrSi ar dareg-
istrirebula.

2011 wlis 21 marts Sps `mSenebeli~ da Sps `investori~ SeTaxmdnen, rom 
Sps `investori~ SeiZenda Sps `mSeneblisagan~ SeZenili qonebidan darCenil 
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wilsac da daregistrirdeboda sajaro reestrSi uZravi nivTis erTpirovnul 
mesakuTred. mxareebi daukavSirdnen Tengiz Carkvians da Seatyobines mas miR-
weuli SeTanxmebis Sesaxeb. Tengiz Carkvianma ganacxada, rom mis interess 
warmoadgenda binis miReba da xelSekrulebiT gaTvaliswinebuli pirobebis 
Sesruleba, ris gamoc misTvis saerTod ar hqonda mniSvneloba Tu vin iqne-
boda uZravi nivTis mesakuTre da ganacxada Tanxmoba am garigebis dadebaze. 
Sps `mSenebelma~ da Sps `investorma~ dades xelSekruleba da uZravi qoneba 
sakuTrebis uflebiT aRiricxa Sps `investorze~.

mTeli am periodis ganmavlobaSi ar ganxorcielebula raime saxis moq-
medeba samSeneblo samuSaoebis TvalsazrisiT, maT Soris ar aris aRebuli 
arc mSeneblobis nebarTva. 

2012 wlis TebervalSi Carkvianma mimarTa Sps `investors~ Semdegi Si-
naarsis weriliT: `gTxovT, macnoboT, apirebT Tu ara Cvens Soris dadebuli 
xelSekrulebiT gaTvaliswinebuli mSeneblobis ganxorcielebas da ra sta-
diaSia aRniSnuli mSenebloba~. am werilTan dakavSirebiT Tengiz Carkvians 
pasuxi ar miuRia. 

2012 wlis aprilSi Tengiz Carkvianma gaagzavna Semdegi Sinaarsis meore wer-
ili: `ramdenadac TqvenTvis cnobilia, Cvens Soris arsebuli xelSekrulebis 
Sesabamisad Tqven ikisreT valdebuleba aaSenoT sacxovrebeli saxli Cemgan 
nayid miwis nakveTze. dReis mdgomareobiT Tqven ar migiRiaT mSeneblobis 
nebarTva da ar gangixorcielebiaT raime saxis samuSaoebi. im SemTxvevaSi, Tu 
Tqven mier ar Sesruldeba mSeneblobisaTvis aucilebeli moqmedebebi, iZule-
buli gavxdebi mivmarTo moqmedi kanonmdeblobiT gaTvaliswinebul zomebs 
sakuTari uflebebis dasacavad. gTxovT, macnoboT pasuxi werilobiTi for-
miT am werilis miRebidan xuTi dRis vadaSi. pasuxis gaucemlobas ganvixilav, 
rogorc uars Tqven mier nakisri valdebulebebis Sesrulebaze, rac gamoi-
wvevs Sesabamis samarTlebriv Sedegebs~. Tengiz Carkvians arc am werilze 
miuRia pasuxi investorisagan.

Tengizma sarCeliT mimarTa sasamarTlos da moiTxova Sps `investorTan~ 
dadebuli xelSekrulebidan gasvla, agreTve misTvis miyenebuli zianisaTvis 
kompensaciis saxiT 100 000 laris gadaxda mis mier miRebuli nasyidobis fasSi 
gaqviTvis saxiT.

 � dakmayofildeba Tu ara Tengizis moTxovnebi?
 � ramdenad daculia Tengizis mxridan xelSekrulebidan gasvlis iurid-

iuli winapirobebi?
 � ramdenad SeiZleba ganxilul iqnes Tengizis werilebi gafrTxilebad 

an Setyobinebad? 
 � ramdenad SeiZleba Tengizis werilebis Sinaarsi ganxiluli iyos ro-

gorc damatebiTi vadis daweseba?
 � rogor gadavwyvitoT dava? 
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Tavi IX. moTxovnis uzrunvelyofis saSualebebi

I. moTxovnis uzrunvelyofis cneba da mniSvneloba

xSirad valdebulebiT-samarTlebrivi urTierTobis monawile mxaree-
bi erTdroulad ar asruleben naskir valdebulebas. zogjer erTi mxare 
(kreditori) pirveli asrulebs nakisr valdebulebas, meores (movale) ki na-
kisri valdebulebis Sesruleba, drois garkveuli periodis gasvlis Semdeg 
moeTxoveba. amgvar winmswreb Sesrulebas safuZvlad udevs kreditoris ndoba 
movalis mimarT. igi varaudobs, rom es ukanasknelic aucileblad Seasrulebs 
nakisr valdebulebas.1158 ndoba zogjer movalis pirovnul Sefasebas efuZne-
ba, rogorc wesieri da sando adamianisa, romelic nakisri valdebulebis Ses-
rulebaze izrunebs. zogjer kreditoris ndobis safuZvels movalis gadax-
disunarianoba warmoadgens.1159 garda amisa, kreditoris mosazreba efuZneba 
rwmenas, rom movalis mier nakisri valdebulebis darRvevis SemTxvevaSi, igi 
moTxovnis dakmayofilebas sasamarTlo gadawyvetilebis safuZvelze mainc 
ganaxorcielebs. 

arsebuli ndoba SesaZloa gacruvdes. amasTan, ar aris aucilebeli, mova-
lem, romelsac endo kreditori, braleulad imoqmedos. movale SesaZloa 
moulodnelad mZimed daavaddes, an samuSao adgili dakargos da aRar Ses-
wevdes nakisri valdebulebis Sesruleba.1160 aseve SesaZloa movalis eko-
nomikuri mdgomareoba moulodnelad gauaresdes. ra Tqma unda, SesaZloa 
aRniSnul SemTxvevebSi sasamarTlo gadawyvetilebis iZulebiTi aRsrulebis 
RonisZiebebic fuWi aRmoCndes; magaliTad, imis gamo, rom movales araviTari 
qoneba ar gaaCnia. 

kreditori, romelic pirveli asrulebs nakisr valdebulebas, yovelTvis 
zustad ver ganWvrets imas, Tu rogor warimarTeba momavalSi valdebulebis 
Sesruleba. igi, marTalia, imedovnebs, rom movale valdebulebas Seasrulebs, 
magram imis albaTobasac uSvebs, rom momavalSi valdebulebis Sesrulebas 
safrTxe daemuqreba. bunebrivia, am riskis realizaciiT gamowveuli Sedegis 
dadgoma afrTxobs kreditors. ndoba movalis mimarT xSirad arasakmarisia am 
riskis prevenciisa da misi realizaciis SemTxvevaSi, kreditoris moTxovnis 
dakmayofilebis uzrunvelyofisTvis1161. aRniSnuli safrTxis gamo, samoqa-
laqo-samarTlebrivi urTierTobebSi gamoiyeneba uzrunvelyofis sxvadasxva 
saSualeba, romelic winaswar uzrunvelyofs kreditoris qonebriv interess, 
valdebulebis jerovani Sesrulebis sxvadasxva garantiis SeqmniT. 

uzrunvelyofis RonisZieba miznad isaxavs daicvas kreditori, valdeb-
ulebis Seusruleblobis Tu arajerovani Sesrulebis Sedegad gamowveuli 

1158 Lwowski, Das Recht der Kreditsicherung, S1 Rn 2.
1159 Weber/Weber, Kreditsicherung, S1f.
1160 Weber/Weber, Kreditsicherung, S2.
1161 Lwowski, Das Recht der Kreditsicherung, S1 Rn 2.
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uaryofiTi samarTlebrivi Sedegebisagan.1162 uzrunvelyofis saSualebis miza-
nia movalis mier valdebulebis Seusruleblobis riskis prvencia. am riskis 
realizaciis SemTxvevaSi ki, uzrunvelyofen kreditoris moTxovnis dakmayo-
filebas. Sesabamisad, Tuki kreditors eWvi epareba movalis gadaxdisunari-
anobaSi, mas SeuZlia mosTxovos movales uzrunvelyofa, romlis xarjzec 
kreditori, „eWvis“ gamarTlebis SemTxvevaSi, moTxovnis dakmayofilebas Se-
ecdeba. uzrunvelyofili moTxovna kreditors uZlierebs rwmenas, rom val-
debulebis darRvevis SemTxvevaSic ki, igi SeZlebs moTxovnis dakmayofilebas 
da amiT sakuTari materialuri uflebis dacvas.1163 

moTxovnis uzrunvelyofis saSualebidan gamomdinare moTxovnis ufleba 
kreditors warmoSveba mxolod maSin, rodesac movale daarRvevs valdeb-
ulebas, e.i. ar Seasrulebs uzrunvelyofili moTxovniT gaTvaliswinebul 
qmedebas. es uzrunvelyofis RonisZieba uflebas aZlevs kreditors uzrun-
velyofis gamcemisagan moiTxovos moTxovnis dakmayofileba, an moTxovna 
uzrunvelyofis saSualebaze mimarTos da misi realizaciiT daikmayofilos 
kuTvnili moTxovna. 

II. moTxovnis uzrunvelyofis saxeebi da maTi klasifikacia

qarTul kerZo samarTalSi moTxovnis uzrunvelyofis kerZosamarTlebri-
vi saSualebebi sanivTo (realur) da valdebulebiT-samarTlebriv uzrunve-
lyofis saSualebebad iyofa. 

sanivTo uzrunvelyofis tradiciul saSualebebad gvevlineba giravnoba 
da ipoTeka. isini samoqalaqo brunvaSi moTxovnis uzrunvelyofis yvelaze 
gavrcelebuli saSualebebia. maTi Tavisebureba imaSi mdgomareobs, rom uz-
runvelyofis rolSi movalis an sxva mesame piris konkretuli uZrav-moZravi 
nivTi an ufleba gamodis. uzrunvelyofis es saSualebani kreditors aniWebs 
sanivTo uflebas am konkretul qonebaze.1164 kerZod, movalis mier valdeb-
ulebis Seusruleblobisa an arajerovani Sesrulebis SemTxvevaSi kreditori 
iZens uflebas, moiTxovos qonebis realizacia, an misi sakuTrebaSi gadacema 
da amgvarad, daikmayofilos kuTvnili moTxovna.

valdebulebis Seusruleblobisa Tu arajerovani Sesrulebis SemTxvevaSi, 
uzrunvelyofis es saSualebebi movales raime damatebiT sajarimo xasiaTis 
sanqciebs ar akisrebs. isini mxolod mTlianad Sesrulebis funqciiT ari-
an datvirTulni da uzrunvelyofen valdebulebis Sesrulebas.1165 kerZod, 

1162 Medicus, BGB allgemeiner Teil, S75 Rn 171; MünchKomm/Grothe §232 BGB Rn 1.
1163 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2012 wlis 27 martis #as-1300-1320-2011 ganCineba.
1164 Schimansky/Bunte/Lwowski/Ganter, Bankrechts-Handbuch, §90 Rn 20.
1165 zoiZe, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 416-e muxli, gv. 485.
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movalis mier valdebulebis Seusruleblobis SemTxvevaSi sanivTo uzrunve-
lyofis saSualebebi ikaveben Sesrulebis adgils.1166 Sesabamisad, am uzrun-
velyofis saSualebaTa Rirebuleba kreditoris moTxovnis dakmayofilebis 
erTgvar garantias warmoadgens. 

valdebulebiT-samarTlebriv uzrunvelyofis saSualebaTa SemTxvevaSi, 
kreditors susti valdebulebiTsamarTlebrivi moTxovna aqvs, romlis ganx-
orcielebac uzrunvelyofis gamcemis gadaxdisunarianobazea damokidebuli. 
uzrunvelyofis valdebulebiT-samarTlebriv saSualebebTan mimarTebaSi sa-
nivTo uzrunvelyofis saSualebaTa upiratesoba imaSi mdgomareobs, rom am 
ukanasknelTa SemTxvevaSi uzrunvelyofis xarisxs dagiravebuli, an ipoTekiT 
datvirTuli qonebis Rirebuleba gansazRvravs.1167 sanvTo uzrunvelyofis 
dros kreditors susti valdebulebiTsamarTlebrivi moTxovnis nacvlad, 
ufro metad daculi sanivTo ufleba aqvs. movalis mier valdebulebis Seus-
ruleblobisa an arajerovani Sesrulebis SemTxvevaSi mas konkretul qone-
baze moTxovnis mimarTvisa da dakmayofilebis ufleba eniWeba.1168 garda amisa, 
sanivTo uzrunvelyofis saSualebaTa kidev erTi mniSvnelovani upiratesoba 
imaSi mdgomareobs, rom isini, movalis sxva kreditorebTan SedarebiT, kredi-
tors am datvirTuli nivTis xarjze moTxovnis upiratesi dakmayofilebis 
SesaZleblobas aniWebs. valdebulebiT-samarTlebrivi uzrunvelyofis saSu-
alebaTa SemTxvevaSi ki, kreditors amgvari upiratesoba ar gaaCnia, rac misi 
moTxovnis dakmayofilebis albaTobas amcirebs. valdebulebiT-samarTlebri-
vi uzrunvelyofis saSualebaTa dros movale TviTon gansazRvras, Tu ra 
TanmimdevrobiT ganaxoricelebs kreditorTa valdebulebis Sesrulebas.1169

yovelive zemoaRniSnulidan gamomdinare SeiZleba iTqvas, rom sanivTo 
uzrunvelyofis saSualebani kreditors samarTlebrivad da ekonomikurad 
sakmaod Zlier poziciaSi ayenebs. swored es ganapirobebs praqtikaSi mzard 
moTxovnas maT mimarT. uzrunvelyofis aRniSnul saSualebaTa Taobaze xelSek-
rulebis gaformebisas orive mxares windaxeduleba marTebs. kreditors, ro-
melic moTxovnis uzrunvelyofis sanivTo saSualebas irCevs, unda axsovdes, 
rom movalis mier valdebulebis Seusrleblobis SemTxvevaSi misi moTxovnis 
Sesruleba swored am uzrunvelyofis saSualebam unda uzrunvelyos. Sesabam-
isad, kreditorma unda Seafasos sanivTo uzrunvelyofis Rirebuleba, raTa 
mis xarjze moTxovnis dakmayofileba realisturi iyos. rac Seexeba movales, 
man unda gaiTvaliswinos, rom xelSekruleba sanivTo uzrunvelyofis Taobaze, 
arsebiTad, qonebis gankargvis xelSekrulebas uTanabrdeba. kreditori, val-
debulebis Seusruleblobis SemTxvevaSi, am sagnis realizaciis, anda mis sa-

1166 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2010 wlis 19 oqtombris #as-379-352-2010 ganCineba; saqarTvelos uzenaesi sa-
samarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2012 wlis 27 martis 
#as-1300-1320-2011 ganCineba.
1167 Dauner-Lieb/Langen/Beckmann vorb. zu §765-778 BGB, Rn 2.
1168 Weber, Kreditsicherung, S7.
1169 iqve.
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kuTrebaSi gadacemis moTxovnis uflebas iZens. Sesabamisad, movalem giravnobis 
an ipoTekis xelSekrulebis gaformebisas mxedvelobaSi unda miiRos is gare-
moeba, rom SesaZloa dagiravebuli an ipoTekiT datvirTuli qoneba dakargos.

rac Seexeba moTxovnis uzrunvelyofis valdebulebiT-samarTlebriv sa-
Sualebebs, isini iyofian saxelSekrulebo (pirovnul1170) da moTxovnis uz-
runvelyofis damatebiT saSualebebad. saxelSekrulebo uzrunvelyofis 
saSualebebs ganekuTvnebian sabanko garantia da Tavdeboba. pirovnuli uz-
runvelyofis am saSualebaTa Tavisebureba imaSi mdgomareobs, rom kredi-
tori movalis mimarT arsebul ZiriTad moTxovnasTan erTad, xelSekrulebis 
safuZvelze damatebiT iZens moTxovnas mesame piris _ Tavdebis an garantis 
mimarT.1171 Sesabamisad, uzrunvelyofis rolSi raime konkretuli qoneba ki 
ara, aramed kreditoris moTxovna gamodis swored am mesame piris mimarT.1172 
movalis mier valdebulebis Seusruleblobisa Tu arajerovani Sesrulebis 
SemTxvevaSi, kreditors SeuZlia uzrunvelyofis gamcem mesame pirs mimarTos 
da misgan moiTxovos valdebulebis Sesruleba. Sesabamisad, uzrunvelyofis 
am saSualebaTa SemTxvevaSi, uzrunvelyofis xarisxs maTi gamcemis gadaxdisu-
narianoba gansazRvravs.1173 

movalis mier valdebulebis Seusruleblobisa Tu arajerovani Sesrulebis 
SemTxvevaSi sanivTo uzrunvelyofis saSualebebis msgavsad, pirovnuli uz-
runvelyofis es saSualebebic ikaveben Sesrulebis adgils da kreditori 
maT xarjze axdens ZiriTadi moTxovnis dakmayofilebas.1174 sanivTo uzrun-
velyofisagan gansxvavebiT, uzrunvelyofis gamcemis pasuxismgebloba raime 
konkretuli nivTiT ki ar aris Semofargluli, aramed igi uzrunvelyofili 
moTxovnis farglebSi, uzrunvelyofis gamcemis mTel qonebaze vrceldeba.1175 
mxolod iZulebiTi aRsrulebis dros xdeba uzrunvelyofis gamcemi piris 
calkeul qonebaze iZulebiTi aRsrulebis miqceva. 

pirovnuli uzrunvelyofis saSualebaTa safuZvelze kreditori dam-
atebiT moTxovnas iZens mesame piris mimarT. kreditoris moTxovnis dak-
mayofilebisaTvis swored am mesame piris gadaxdisunarianobaa gadamwyveti. 
es ukanaskneli xSirad praqtikaSi sakmaod rTulad prognozirebadia. gansa-
kuTrebiT maSin, rodesac saqme grZelvadiani xelSekrulebis uzrunvelyofas 
exeba. magaliTisaTvis Tavdebobis xelSekrulebac gamodgeba; misi moqmedebis 
periodSi SesaZloa Tavdebis gadaxdisunarianoba mniSvnelovnad gauaresdes. 
amitom, rogorc wesi, kreditorebi upiratesobas sanivTo uzrunvelyofas ani-

1170 SeniSvna: pirovnuli uzrunvelyofis saSualebebs ganekuTvneba aseve pirgasamtexlo, 
be da movalis garantiac, Tumca isini sistemurad moTxovnis uzrunvelyofis damatebiT 
saSualebebSia daregulirebuli.
1171 Hadding, FS für Frotz, S 495, 497.
1172 Schimansky/Bunte/Lwowski/Ganter, Bankrechts-Handbuch §90 Rn 20.
1173 Dauner-Lieb/Langen/Beckmann vorb. zu §765-778 BGB, Rn .2.
1174 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2010 wlis 19 oqtombris #as-379-352-2010 ganCineba.
1175 Büwlow, Recht der Kreditsicherheiten, S4 Rn 11.
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Weben xolme. saxelSekrulebo uzrunvelyofas, rogorc wesi, maSin mimarTaven, 
rodesac movales ar ZaluZs sanivTo uzrunvelyofis saSualebaTa warmodgena. 

moTxovnis uzrunvelyofis valdebulebiT-samarTlebriv saSualebebs 
ganekuTvneba aseve, moTxovnis uzrunvelyofis damatebiTi saSualebebi (pir-
gasamtexlo, be, movalis garantia). es saSualebebi, marTalia, Sesrulebas em-
saxureba, Tumca Sesrulebis garantias yovelTvis ar warmoadgens.1176 uzrun-
velyofis saSualebaTa es kategoria emsaxureba movalis „iZulebas,“ droulad 
Seasrulos valdebuleba. winaaRmdeg SemTxvevaSi mas daekisreba moTxovnis 
uzrunvelyofis damatebiTi saSualebebiT gaTvaliswinebuli moqmedebis Ses-
ruleba.1177 sanivTo uzrunvelyofa mTlianad valdebulebis Sesrulebis ga-
rantiaa da, valdebulebis Seusruleblobis SemTxvevaSi, Sesrulebis ekviv-
alenturi qonebis xarjze kreditors SeuZlia moTxovnis dakmayofileba. 
damatebiTi uzrunvelyofis saSualebebis dros, damatebiTi moqmedebis da-
kisrebis miuxedavad, movalem SeiZleba mainc ver Seasrulos valdebuleba 
gadaxdisuunarobis gamo.1178

samoqalaqo kodeqsi iTvaliswinebs valdebulebis Sesrulebis uzrunve-
lyofis sxva saSualebebsac. aseTad unda miviCnioT pirobadebuli sakuTreba, 
dakavebis ufleba da uzrunvelmyofi cesia, Tumca uzrunvelyofis es saSu-
alebebi moTxovnis uzrunvelyofis klasikur saxeobebs ar warmoadgens. 

pirobadebuli sakuTreba moTxovnis uzrunvelyofis sanivTo-samarT-
lebrivi saSualebaa. igi valdebulebiT-samarTlebrivi urTierTobidan, 
kerZod, nasyidobis xelSekrulebidan warmoSobil, gamyidvelis moTxovnis 
uzrunvelyofis saSualebas warmoadgens.1179 uzrunvelyofis sxva sanivTo sa-
Sualebebisagan gansxvavebiT, igi moTxovnis uzrunvelyofis araaqcesoruli 
saSualebaa.1180 pirobadebuli sakuTreba gansakuTrebiT aqtualuria dRevan-
del realobaSi, rodesac ekonomikur brunvaSi arsebuli konkurenciis gamo, 
gamyidveli xSirad fasis gadaxdamde gadascems nivTs myidvels. yovelgvari 
uzrunvelyofis gareSe ganxorcielebuli amgvari Sesruleba im safrTxes 
Seicavs, rom xelSekrulebis meore mxarem nakisri valdebuleba SeiZleba ver 
Seasrulos. Sesabamisad, Tu es riski gamarTldeba, SesaZloa uzrunvelyofis 
gareSe ganxorcielebuli Sesrulebis Rirebulebis an TviTon Sesrulebis 
ukan dabruneba meore mxaris gadaxdisuunarobis gamo SeuZlebeli aRmoCndes 
da daikargos. bunebrivia, rodesac gamyidveli amgvari nasyidobis xelSek-
rulebebs yoveldRiurad mravlad aformebs, maTi Sesrulebis uzrunvelsay-

1176 zoiZe, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 416-e muxli, gv. 485.
1177 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2010 wlis 19 oqtombris #as-379-352-2010 ganCineba.
1178 zoiZe, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 416-e muxli, gv. 485-486.
1179 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2011 wlis 27 oqtombris #as-914-954-2011 ganCineba.
1180 Weber, Kreditsicherung, S193.
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ofad sanivTo uzrunvelyofis klasikur saSualebaTa (ipoTeka, giravnoba) ma-
siuri moTxovna da gaformeba gamyidvelis mxridan arapraqtikulia. amdenad, 
aRniSnul SemTxvevebSi gamyidveli moTxovnis uzrunvelsayofad pirobade-
buli sakuTrebis instituts mimarTavs xolme. 

pirobadebuli sakuTrebis SemTxvevaSi, kreditori gadascems movales 
nivTs, Tumca ar gadascems sakuTrebis uflebas masze. am SemTxvevaSi, nivTis 
gadacema SemZenisaTvis jer kidev ar niSnavs masze sakuTrebis uflebis gadas-
vlas.1181 nivTis miRebiT SemZeni iZens misi flobisa da sargeblobis uflebas. 
gamyidveli mesakuTred rCeba iqamde, vidre myidveli mTlianad ar gadaixdis 
mis Rirebulebas.1182 gamyidvels rom Seesrulebina valdebuleba da gadae-
ca sakuTrebaSi nivTi myidvelisaTvis, maSin movalis mxridan valdebulebis 
Seusruleblobis SemTxvevaSi igi dakargavda mas. pirobadebuli sakuTrebis 
arsi imaSi mdgomareobs, rom SemZenis mflobelobaSi gadacemuli nivTi safa-
suris srul gadaxdamde gamsxviseblis sakuTrebaa. gamsxviseblis moTxovnas 
miuRebeli nasyidobis safasurze, gasxvisebul nivTze SenarCunebuli misi me-
sakuTris tituli uzrunvelyofs.1183 im SemTxvevaSi, Tu SemZeni gaaWianurebs 
Tanxis gadaxdas, gamsxvisebels SeuZlia, 188 I muxlis Tanaxmad, uari Tqvas 
xelSekrulebaze da ukan moiTxovos gadacemuli nivTi. Sesabamisad, piro-
badebul sakuTrebas ormagi uzrunvelmyofi datvirTva aqvs: erTi mxriv, igi 
uzrunvelyofs fasis gadaxdis moTxovnas; meore mxriv ki, Tu gamyidveli 
uars ityvis xelSekrulebaze _ nasyidobis sagnis ukan dabrunebas.1184 piro-
badebuli sakuTreba mxolod moZravi nivTebis mimarT gamoiyeneba.1185

dakavebis ufleba valdebulebis Sesrulebis uzrunvelyofis kidev erTi 
saSualebaa. imis mixedviT, Tu romel xelSekrulebasTan gvaqvs saqme, igi 
uflebas aZlevs kreditors daakavos movalisTvis gadasacemi nivTi, vidre 
es ukanaskneli ar ganaxorcielebs nivTis Rirebulebis an masTan dakavSire-
buli xarjebis anazRaurebas kreditorisaTvis. dakavebis ufleba aiZulebs 
movales, jerovnad Seasrulos nakisri valdebuleba. movalis mier valdeb-
ulebis Seusruleblobis SemTxvevaSi ki, dakavebuli nivTis xarjze, kredi-
toris moTxovnis dakmayofilebas uzrunvelyofs.1186 am uflebis Sinaarsi da 
misi gamoyenebis winapirobebi, rogorc wesi, xelSekrulebiT ar dgindeba. 

1181 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2011 wlis 27 oqtombris #as-914-954-2011 ganCineba.
1182 iqve. 
1183 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2012 wlis 27 martis #as-1300-1320-2011 ganCineba.
1184 Wanturia, kreditis uzrunvelyofis samarTali, gv. 168.
1185 Wanturia, kreditis uzrunvelyofis samarTali, gv. 166; ix. aseve saqarTvelos uzen-
aesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2012 wlis 27 
martis #as-1300-1320-2011 ganCineba, romelis Tanaxmadac uzenaesi sasamarTlo, am Sinaar-
sis moTxovnis uzrunvelyofis saSualebis gamoyenebas, aseve uZrav nivTebTan mimarTebiT 
dasaSvebad miiCnevs.
1186 Staudinger/bittner §273 Rn 122.
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aRniSnul uflebas kanonmdebeli, Cveulebriv, konkretuli samarTalurTier-
Tobidan gamomdinare, kanonis safuZvelze adgens. aseTad gvevlineba magali-
Tad me-500 muxli, romelic gamyidvels nivTis datovebis, an gzaSi dakavebis 
uflebas aniWebs manam, sanam myidveli ar aunazRaurebs Sesabamis xarjebs. da-
kavebis uflebas iTvaliswinebs 776-e muxlic. igi, mibarebis xelSekrulebidan 
gamomdinare, Semnaxvels aniWebs gadacemuli nivTis dabrunebaze uaris Tqmis 
uflebas, sxvisTvis gaweuli xarjebis anazRaurebamde.

zogierT SemTxvevaSi SesaZlebelia kreditoris moTxovnis uzrunvelsayo-
fad gamoyenebul iqnes uzrunvelmyofi cesia. misi arsi imaSi mdgomareobs, 
rom kreditoris moTxovnis uzrunvelyofis mizniT, movale kreditors uT-
mobs moTxovnas sxva mesame piris mimarT.1187 uzrunvelmyofi cesiis sagani Sei-
Zleba iyos nebismieri arsebuli, an momavali ufleba, aseve moTxovna, romelTa 
daTmobasac da dagiravebasac kanonmdebeli 198 I muxlis Sesabamisad, Sesa-
Zlebad miiCnevs.1188 kreditori (cesionari) am uflebis gamoyenebis uflebas 
iZens mxolod maSin, rodesac movale (cedenti) ar Seasrulebs valdebulebas, 
romlis uzrunvelsayofadac aris cesia SeTanxmebuli.1189 Tuki movale (ce-
denti) Seasrulebs valdebulebas, kreditors (cesionars) am uflebis gamoy-
enebis ufleba erTmeva.1190 uzrunvelmyofi cesia moTxovnis uzrunvelyofis 
araaqcesoruli saSualebaa.1191

moTxovnis uzrunvelyofis saSualebebi SeiZleba sxvadasxva kriteriu-
mis mixedviT iqnes klasificirebuli. warmoSobis mixedviT ganasxvaveben 
saxelSekrulebo da kanonismier moTxovnis uzrunvelyofis saSualebebs.1192 
rogorc wesi, praqtikaSi uzrunvelyofis saSualebaTa warmoSobis gavrcele-
bul safuZvlad xelSekruleba gvevlineba. zogjer kanonmdebeli konkretuli 
samarTalurTierTobisaTvis pirdapir gansazRvravs uzrunvelyofis saxes. 
magaliTad, 568-e muxli gamqiravebels, moTxovnis uzrunvelyofis mizniT, 
giravnobis uflebas aniWebs damqiraveblis mier Setanil nivTebze; 586-e mux-
li, romelic moijares giravnobis uflebas aniWebs meijaris inventarze; 596-
e muxli meijares, moTxovnis dakmayofilebis mizniT, giravnobis uflebas 
aniWebs moijaris mier Sematebul nivTebsa da saijaro qonebidan miRebul 
Semosavalze; 634-e muxlidan gamomdinare, menardes giravnobis ufleba aqvs 
mis mier damzadebul moZrav nivTebze; 685-e muxlidan gamomdinare, gadamzid-
vels eniWeba tvirTze giravnobis ufleba; 796-e muxli Semnaxvelis giravnobis 
uflebas iTvaliswinebs da a.S. 

1187 Lorenz,2009, 891ff.
1188 am SemTxvevaSi saubaria globalur cesiaze. am sakiTxTan dakavSirebiT dawvrilebiT 
ixileT Wanturia, kreditis uzrunvelyofis samarTali, gv. 257, 262; ix. aseve Meyer/von 
Varel, 2004, S 192, 194.
1189 Wanturia, kreditis uzrunvelyofis samarTali, gv. 258; Weber/Weber, Kreditsicherung S 244.
1190 Bülow, Recht der Kreditsicherheiten, S 494 Rn 1372.
1191 Weber/Weber, Kreditsicherung, S 243.
1192 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2012 wlis 27 martis #as-1300-1320-2011 ganCineba.
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iqidan gamomdinare, Tu ramdenad damokidebulia moTxovnis uzrunve-
lyofis saSualeba ZiriTad moTxovnaze, ganasxvaveben aqcesorul da ara-
aqcesoruli moTxovnis uzrunvelyofis saSualebebs. aqcesoruli uzrunve-
lyofis saSualebebis dros uzrunvelmyof saSualebasa da uzrunvelyofil 
moTxovnas Soris kavSiri ganuyofelia. uzrunvelyofis saSualeba ar Sei-
Zleba ZiriTadi moTxovnisagan damoukideblad calke warmoiSvas, gadacemul 
iqnes, an dagiravdes. Sesabamisad, uzrunvelyofis saSualebidan gamomdinare 
uflebis realizacia, ZiriTadi uflebis realizaciis gareSe, samarTlebrivad 
SeuZlebelia. moTxovna da mis uzrunvelsayofad arsebuli aqcesoruli uz-
runvelyofis saSualeba erTmaneTTan ganuyoflad arian dakavSirebuli. Tu 
ar arsebobs ZiriTadi valdebuleba, arc moTxovnis uzrunvelyofa iarse-
bebs. ZiriTadi valdebulebis baTiloba gamoiwvevs mis baTilobas da piriq-
iT, uzrunvelyofis saSualebis baTiloba gavlenas ver moaxdens ZiriTadi 
valdebulebis baTilobaze. araaqcesoruli uzrunvelyofis saSualebaTa Ta-
visebureba ki is aris, rom isini damoukidebelni arian im valdebulebisagan, 
romlis Sesrulebis uzrunvelyofis mizniTac moxda maTi gacema.

III. moTxovnis uzrunvelyofis sxva saSualebebi

1. Tavdeboba

a. cneba
samoqalaqo brunvaSi Tavdeboba valdebulebis Sesrulebis uzrunve-

lyofis erT-erTi yvelaze gavrcelebuli saSualebaa. misi Tavisebureba ima-
Si mdgomareobs, rom Tavdebobis Tanaxmad, Tavdebi kisrulobs valdebule-
bas pasuxis agos kreditoris winaSe, mesame piris mier nakisri valdebulebis 
Seusruleblobis gamo. sanivTo uzrunvelyofis saSualebebisagan gansxvave-
biT, Tavdeboba kreditors Tavdebis raime konkretul qonebaze, raime upira-
tesi dakmayofilebis uflebas ki ar aniWebs, aramed Tavdebobis ZaliT kredi-
tori movalesTan mimarTebaSi arsebul ZiriTad moTxovnasTan erTad, aseve 
damatebiT valdebulebiT-samarTlebriv moTxovnas iZens Tavdebis mimarT.1193 
Sesabamisad sanivTo uzrunvelyofisagan gansxvavebiT, Tavdeboba gvevlineba 
pirovnuli uzrunvelyofis saSualebad, romlis drosac kreditoris Ses-
rulebis interesis uzunvelsayofad gadamwyveti mniSvneloba Tavdebis gadax-
disunarianobas eniWeba.1194 sanivTo unzrunvelyofisagan gansxvavebiT Tavde-
bobis dros Tavdebis pasuxismgebloba raime konkretuli sagniT an sagnebiT 
ki ar aris SemosazRvruli, aramed Tavdebobis farglebSi kreditors SeuZlia 
kuTvnili moTxovnis dakmayofileba Tavdebis mTlian qonebaze mimarTos. 

Tavdeboba nebismieri xelSekrulebis Sesrulebis uzrunvelyofis mizniT 

1193 MünchKomm/Habersack Vorb. zu §765-778 BGB, Rn. 1.
1194 Looschelders, Schuldrecht Besonderer Teil, S313 Rn. 932f.
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SeiZleba daidos. kanoni TavdebobasTan dakavSirebiT raime SezRudvas ar iT-
valiswinebs, Sesabamisad, mxareTa kerZo avtonomiisa da nebis Tavisuflebis 
principidan gamomdinare, mxareebs Tavisuflad SeuZliaT Tavdeboba rogorc 
saxelSekrulebo, aseve kanonismieri valdebulebiT-samarTlebrivi urTier-
Tobebis uzrunvelsayofad gaaformon. rogorc wesi, praqtikaSi Tavdeboba 
fuladi valdebulebis Sesrulebis uzrunvelyofis mizniT ideba. Tavdeboba 
SesaZlebelia aseve samomavlo da pirobiTi valdebulebaTa Sesrulebis uzrun-
velyofis mizniT iqnes gaTvaliswinebuli. kanonmdebeli amgvar SesaZleblobas 
kodeqsis 891-e muxlis me-2 nawilSi uSvebs. praqtikaSi amgvari SemTxvevebi xSir-
ad gvaqvs sabanko seqtorSi, rodesac Tavdebi kisrulobs Tavdebobas im kredi-
tisaTvis, romelsac banki apirebs, rom mesame pirs misces. Tu Tavdeboba amgvari 
samomavlo da pirobiTi valdebulebis Sesrulebis uzrunvelyofis mizniT 
daideba, maSin Tavdebis valdebuleba am pirobis dadgomisTanave warmoiSoba.1195

 Tavdebobis warmoSobisaTvis aucilebelia kreditorsa da Tavdebs So-
ris Tavdebobis xelSekrulebis gaformeba.1196 swored kreditori da Tavdebi 
gvevlinebian Tavdebobis urTierTobis monawileebad. movalis monawileoba 
aRniSnuli xelSekrulebis gaformebaSi ar aris aucilebeli, Tumca SesaZle-
belia sammxrivi xelSekruleba daidos erTdroulad movalis kreditorisa 
da Tavdebis monawileobiT. Tavdeboba SesaZlebelia aseve movalis codnis 
gareSe da misi nebis sawinaaRmdegod iqnes gaformebuli Tavdebsa da kredi-
tors Soris.1197 Tavdebis rolSi SesaZloa rogorc fizikuri, aseve iuridi-
uli pirebi gamovidnen. kanoni am kuTxiT raime SezRudvas ar iTvaliswinebs. 

 Tavdebobis xelSekruleba Tavisi bunebiT calmxrivad mavaldebulebeli 
xelSekrulebaa, romlidanac valdebulebebi mxolod Tavdebs warmoeSoba, 
kreditoris valdebulebebs 891-e muxli ar iTvaliwinebs.1198

kreditori

xelSekruleba (mag., nasyidoba)

Tavdebi

movale

Tavdebis ukumoTxovnaTavdebobis xelSekruleba

1195 Reinicke/Tiedtke, Bürgschaftsrecht, S4 Rn 14
1196 saqarTvelos samoqlaqo kodeqsis komentarebi, wigni meoTxe, tomi meore gv. 228.
1197 MünchKomm/Habersack §765 Rn 4 
1198 saqarTvelos samoqlaqo kodeqsis komentarebi, wigni meoTxe, tomi meore gv. 229; Larenz/
Canaris, Lehrbuch des Schuldrechts, Band 2, S2; Prütting/Wegen/Weinreich/Brödermann §765 Rn2; 
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TavdebobiT uzrunvelyofili valdebulebis kreditori da Tavdebobis 
kreditori aucilebelia erTi da igive pirovneba iyos. rac Seexeba Tavdeb-
sa da movales, piriqiT, isini ar SeiZleba rom erTi da igive pirovnebebi 
iyvnen.1199 rogorc Tavdebs, aseve kreditors SeuZliaT Tavdebobis xelSek-
rulebis gaformeba warmomadgenlis meSveobiT ganaxorcielon.1200 vinaidan 
movale xelSekrulebis dadebaSi ar monawileobs, mas SeuZlia rogorc kredi-
toris, aseve Tavdebis warmomadgeneli iyos.1201

Tavdebobis xelSekrulebiT warmoSobili valdebulebiT-samarTlebrivi 
urTierTobisagan unda ganvasxvaoT Sida urTierToba Tavdebsa da movales 
Soris, romelic SesaZlebelia aseve xelSekrulebiT iyos daregulirebuli.1202 
swored am urTierTobis safuZvelze kisrulobs xolme Tavdebi kreditoris 
winaSe Tavdebobas. 

 Tavdebobis xelSekruleba ar aris ZiriTadi valdebuleba, aramed mx-
olod damatebiTi valdebulebaa.1203 sabanko garantiisagan gansxvavebiT, igi 
aqcesoruli valdebulebaa, romlis warmoSoba, arseboba, Sinaarsi da ganx-
orcieleba ZiriTadi xelSekrulebis arsebobazea damokidebuli. Tavdebobis 
aqcesoruli buneba imperatiuli xasiaTisaa da mxareTa SeTanxmebiT misi Sez-
Rudva, anda gamoricxva uzrunvelyofis saxis cvlilebas ganapirobebs.1204 

b. forma
Tavdeboba aucileblad werilobiT unda iqnes gamoxatuli.1205 werilobiTi 

formis moTxovnas gaaCnia sxvadasxva funqcionaluri datvirTva, romelic 
Tavdebis dacvas isaxavs miznad. erTi mxriv, werilobiTi forma Tavdebis 
gafrTxilebis funqcias asrulebs.1206 xSirad Tavdebi Tavdebobis xelSek-
rulebas im varaudiT aformebs, rom movale Seasrulebs nakisr valdebule-
bas da mas ar mouwevs Tavdebobidan gamomdinare valdebulebis Sesruleba.1207 
Tavdebi xSirad gulgrilad ekideba Tavdebobas da ar uSvebs imis SesaZle-
blobas, rom movalem SeiZleba valdebuleba ar Seasrulos da mas Tavad 
mouwios valdebulebis Sesruleba.1208 Sesabamisad, SesaZloa xelSekrulebis 
gaformebis Semdeg, Tavdebs Tavdeboba mZime tvirTad daawves. werilobiTi 
forma icavs Tavdebs naCqarevi da daufiqrebeli gadawyvetilebis miRebisa-
gan.1209 igi TvalnaTels xdis SesaZlo pasuxismgeblobis Sinaarsa da moculo-

1199 Paland/Sprau §765 Rn. 3.
1200 Sorgel/Häuser §765 Rn. 6.
1201 Reinicke/Tiedtke, Bürgschaftsrecht, S19 Rn. 57.
1202 Emmereich, BGB- Schuldrecht Besonderer Teil, 187. 
1203 susg. 03.02.2004 #a-114-a-15-03.
1204 Schulze/Staudinger, §767 Rn. 1.
1205 saqarTvelos samoqlaqo kodeqsis komentarebi, wigni meoTxe, tomi meore gv. 230.
1206 MünchKomm/Habersack §766 Rn. 1. 
1207 Reinicke/Tiedtke, Bürgschaftsrecht, S23 Rn .70.
1208 Staudinger/Horn §766 Rn. 1.
1209 MünchKomm/Habersack §766 Rn 1; Bamberger/Roth/Rohe §766 Rn. 2.
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bas da SesaZleblobas aZlevs Tavdebs Tavdebobis xelSekrulebis gaformebis 
Taobaze saboloo gadawyvetileba, TavdebobasTan dakavSirebuli riskebis 
awon-dawonvisa da maTi gaanalizebis Sedegad miiRos.1210 meore mxriv, werilo-
biT formas mtkicebulebiTi funqcia aqvs da Tavidan gvaridebs davas Tavde-
bobis arsebobasa da mis odenobasTan dakavSirebiT.1211 garda amisa, werilobi-
Ti forma im riskis SemosazRvrasa da xazgasmas emsaxureba, romelic Tavdebma 
Tavdebobis xelSekrulebiT ikisra.1212 

 892-e muxlis pirveli nawiliT dadgenili regulireba imperatiuli xa-
siaTisaa da mxareebs SeTanxmebiT ar SeuZliaT gamoricxon, anda SezRudon 
am normis moqmedeba. winare xelSekruleba, romlis ZaliTac Tavdebi kredi-
toris winaSe kisrulobs pasuxismgeblobas, gaaformos masTan Tavdebobis 
xelSekruleba, aseve moiTxovs werilobiT formas.1213 formis moTxovnis 
dacvaa aucilebeli aseve mindobilobisaTvis, romliTac Tavdebi sxva pirs 
aZlevs uflebamosilebas gaaformos Tavdebobis xelSekruleba.1214 werilo-
biTi formis dacvas moiTxovs aseve nebismieri im SeTanxmebis namdvilobas, 
romeliTac izrdeba Tavdebobidan gamomdinare Tavdebis pasuxismgebloba.

rogorc aRvniSneT, Tavdeboba aucileblad werilobiT unda iqnes gamoxat-
uli. praqtikaSi Tavdebobis warmoSoba xdeba Tavdebobis xelSkrulebis ga-
formebiT, romlzec, rogorc wesi, orive mxare xelSekrulebis dadebis nebas 
werilobiTi formiT gamoxatavs. Tumca kanondmdebeli 892-e muxlis pirvel 
nawilSi werilobiTi formis dacvas mxolod Tavdebis gancxadebisaTvis, anu 
misi mxridan Tavdebobis xelSekrulebis dadebaze mimarTuli nebis gamov-
lenisaTvis iTxovs. kreditoris mxridan nebis gamovlenisaTvis werilobiTi 
formis dacva ar aris savaldebulo.1215 igi SesaZloa konkludenturad _ 
kreditoris mxridan Tavdebis gancxadebis miRebiT ganxorcieldes.1216 amasve 
mowmobs am sakiTxTan dakavSirebiT damkvidrebuli sasamarTlo praqtikac.1217

uzenaesma sasamarTlom erT-erT gadawyvetilebaSi Tavdebobad miiCnia 
„sagarantio werili“, romelic Sp.s. „a-ms“ (Tavdebi) mier iyo gacemuli, xolo 
kreditoris _ ss „s-is“ mxridan xelSekrulebis dadebaze mimarTuli nebis 
gamovlena werilobiTi formiT ar iyo gamoxatuli. rogorc uzenaesi sa-
samarTlo ganmartavs, „Tavdebobis xelSekrulebis ZiriTadi subieqtebi arian 
Tavdebi da kreditori. Tavdebobis namdvilobisaTvis saWiroa, rom igi mi-
iRos kreditorma, darwmundes, rom am dokumentSi gamoxatuli neba namdvilad 

1210 Looschelders, Schuldrecht Besonderer Teil, Rn 952; Ermann/E.Hermann §766 Rn 1; Palandt/Sprau §766 
Rn. 1.
1211 Dauner-Lieb/Langen/Beckmann §766, Rn. 1.
1212 BGH NJW 1996, 1468. 
1213 Reinicke/Tiedtke, Bürgschaftsrecht, S23 Rn. 71.
1214 Palandt/Sprau §766 Rn. 2. 
1215 Ermann/E.Hermann §766 Rn 6, Bamberger/Roth/Rohe §766 Rn. 5.
1216 Dauner-Lieb/Langen/Beckmann §767 Rn. 5.
1217 susg. 06.09.2002 #3k/534-02; susg. 07.06.2002 #3k/432-02; susg. 18.10.2002 #3k/880-02; 
susg. 12.11.2003 # as-159-867-03
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gamomdinareobs am xelSekrulebis mxarisagan. mocemul saqmeze warmodgenili 
dokumenti gaformebulia werilobiTi formiT, dadasturebulia Sps „a-is“ 
(Tavdebis) generaluri direqtorisa da buRalteris xelmoweriT; dokumenti 
damowmebulia Sps „a-is“ beWdiT. dokumentSi gamoxatulia Tavdebis neba imis 
Sesaxeb, rom igi Tanaxmaa ikisros pasuxismgebloba kreditoris winaSe mopa-
suxis valdebulebisaTvis. dokumentSi miTiTebulia konkretuli maqsimaluri 
Tanxa, romlis farglebSic ikisra mosarCelem pasuxismgebloba. dadgenilia, 
rom aRniSnuli dokumenti miiRo kreditorma, masSi miTiTebul pirobebze ar 
gamouTqvams pretenzia, gaaforma sakredito xelSekruleba mopasuxesTan da 
gasca sesxi, rac unda CaiTvalos mxareTa Soris miRweul SeTanxmebad doku-
mentSi mocemuli pirobebiT.“1218

Tavdebobis xelSekrulebis namdvilobisaTvis aucilebelia, igi kodeq-
sis 891-e da 892-e muxliT dadgenil winapirobebs akmayofilebdes. kerZod, 
Tavdebobis xelSekrulebidan naTlad unda gamomdinareobdes kreditorisa 
da movalis pirovneba. Tavdebobis xelSekrulebaSi kreditorisa da mova-
lis pirovnebaTa personalurad miTiTeba ar aris aucilebeli, Tu ZiriTadi 
valdebuleba utyuarad da araorazrovnad iZleva maTi pirovnebaTa dadge-
nis SesaZleblobas.1219 Tavdeboba mxolod im SemTxvevaSi CaiTvleba baTilad, 
rodesac kreditorisa da movalis pirovneba arc Tavdebobis da arc ZiriTadi 
xelSekrulebidan ar gamomdinareobs.1220 

 Tavdebobis xelSekrulebaSi konkretulad unda mieTiTos aseve is 
ZiriTadi valdebuleba, romlis uzrunvelsayofadac Tavdebi kisrulobs 
Tavdebobas. es valdebuleba sakmarisad gansazRvruli unda iyos. aRniSnuli 
moTxovna maSin aris Sesrulebuli, rodesac igi Tavdebobis xelSekruleba-
Si isea aRniSnuli, rom misi CarTuloba Tavdebis mier nakisr riskSi naTe-
lia.1221 moTxovna ZiriTadi valdebulebis gansazRvris Sesaxeb ar CaiTvleba 
Sesrulebulad, rodesac Tavdebis gancxadebaSi ZiriTadi valdebulebisaTvis 
gaTvaliswinebuli grafa carielia da misi dadgenisaTvis am gancxadebaSi arc 
sakmarisi safuZvlebi moipoveba.1222 SesaZlebelia aseve movalisa da kredi-
toris pirovnebis miTiTeba iZleodes ZiriTadi valdebulebis identifici-
rebis SesaZleblobas. es SemTxveva maSin iqneba saxeze, rodesac kreditorsa 
da movales Soris mxolod erTi valdebulebiT-samarTlebrivi urTierToba 
arsebobs da Tavdeboba am valdebulebis arsebobis gamo iqna gaformebuli.1223 

Tavdebobis namdvilobisaTvis erT-erTi aucilebeli winapirobaa, rom 
Tavdebobis xelSekrulebaSi zustad iyos gansazRvruli Tavdebis pasuxismge-
blobis farglebi. kerZod, Tadebobis dokumentidan unda dgindebodes is 
maqsimaluri Tanxa, sadamdec Tavdebi kisrulobs Tavdebobas. garda amisa, 
1218 susg. 07.06.2002 #3k/432-02.
1219 BGH NJW 1993, 725. 
1220 Staudinger/Horn §766 Rn.24.
1221 MünchKomm/ Habersack §765, Rn.70.
1222 MünchKomm/Habersack §766, R.n10.
1223 iqve.
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Tavdebobidan naTlad unda gamomdinareobdes Tavdebis neba Tavdebad dad-
gomisa.1224 igi SesaZloa aseve nebis gamovlenisa da xelSekrulebis ganmartebis 
wesebis CarTvis Sedegad dadgindes. 

kanoni erT gamonakliss iTvaliswinebs werilobiTi formasTan mimarTe-
biT. kerZod, kodeqsis 892-e muxlis meore nawilis Tanaxmad, formis dacva 
ar aris aucilebeli im SemTxvevaSi, Tu vinme Tavisi profesiuli saqmianobis 
farglebSi ikisrebs Tavdebobas. 

magaliTi: Tu xelosans, romelmac manqanis garemonteba ikisra, kredito-
ris winaSe Tavdebad daudgeba megobari xelosani, maSin formis dacva ar aris 
aucilebeli.

g. Tavdebis pasuxismgeblobis farglebi
Tavdebobis xelSekruleba aqcesoruli bunebisaa, rac imas niSnavs, rom 

misi warmoSoba da arseboba ZiriTad valdebulebazea damokidebuli. swored 
am ZiriTadi valdebulebis farglebSi agebs Tavdebi pasuxs. Sesabamisad, 
kreditors Tavdebisagan im Sesrulebis moTxovnis ufleba unda hqondes, ra 
Sesrulebac movales marTebs mis winaSe.1225 dauSvebelia Tavdebi dazaraldes 
ZiriTad movaleze metad da mas ufro meti pasuxismgebloba daekisros, vi-
dre es ZiriTad movales ekisreba.1226 uares SemTxvevaSi SesaZlebelia mxolod 
Tavdebis movaleobebi gauTanabrdes ZiriTadi movalis movaleobebs.1227

is, rom ZiriTadi valdebulebis moculoba Tavdebis pasuxismgeblobisaT-
vis gadamwyvetia, rodi niSnavs imas, rom Tavdebs yovelTvis am odenobiT 
surs ikisros pasuxismgebloba. Tavdebi yvela SemTxvevaSi TviTon wyvets ra 
odenobiT ikisrebs igi pasuxisxmgeblobas ZiriTadi valdebulebis ASesrule-
baze. SesaZlebelia, Tavdebs sruli moculobiT sulac ar surdes ZiriTadi 
valdebulebis Tavdeboba. 

imisaTvis, rom gaugebrobebi Tavdebis pasuxismgeblobasTan dakavSirebiT 
Tavidan iqnes acilebuli, aucilebelia, Tavdebobis xelSekrulebaSi Tavdeb-
ma pasuxismgebloba maqsimaluri Tanxis miTiTebiT gansazRvros.1228 samoqa-
laqo kodeqsis 898-e muxlis pirveli nawilis Tanaxmad Tavdebi yvela SemTx-
vevaSi pasuxs agebs mxolod Tavdebobis dokumentSi miTiTebuli zRvruli 
Tanxis odenobamde. amgvari regulireba Tavdebis pasuxismgeblobis dazuste-
basa da am pasuxismgeblobasTan dakavSirebuli riskebis Semofargvlas isaxavs 
miznad.1229 Tavdebi pasuxismgebeli iqneba mxolod im Tanxis farglebSi, rasac 
igi Tavdebobis xelSekrulebiT ikisrebs. 

Tavdebis pasuxismgebloba ZalaSi iqneba manam, vidre ZiriTadi valdeb-
1224 Dauner-Lieb/Langen/Beckmann §765 Rn8; Staudinger/Horn §765, Rn. 2.
1225 BGH NJW 2009, 1664.
1226 susg. 25.10.2012 #as-1113-1044-2012 Seadare BGH NJW 2009, 1664.
1227 susg. 25-10.2012 #as-1113-1044-2012.
1228 saqarTvelos samoqalaqo kodeqsis komentarebi, wigni me-4, tomi me-2, gv. 235.
1229 MünchKomm/Habersack, §767 Rn. 1.
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uleba iarsebebs. ZiriTadi valdebulebis Sewyveta avtomaturad gamoiwvevs 
Tavdebobis Sewyvetas. im SemTxvevaSi, Tu ZiriTadi vali Semcirdeba, igi av-
tomaturad gamoiwvevs Tavdebis pasuxismgeblobis Sesabamis Semcirebas.1230

magaliTi: daTom bankSi aiRo sesxi 30000 laris odenobiT binis remontis 
Catarebis miznad. daTos valdebulebis Sesrulebis uzrunvelsayofis mizniT 
Tavdebad daudga giorgi. Tu banki daTos valis nawils, vTqvaT, 20000 lars 
apatiebs, maSin aRniSnuli kodeqsis 450-e muxlis pirveli nawilis Tanaxmad, 
avtomaturad gamoiwvevs giorgis pasuxismgeblobis Semcirebas am odenobiT. 

 Tavdebis pasuxismgeblobis gazrdaze gavlenas ver moaxdens is faqti, 
rom movalem da kreditorma Tavdebobis xelSekrulebis gaformebis Semdeg 
axali xelSekruleba gaaformes, anda xelSekrulebiT gazardes ZiriTadi 
valdebulebis moculoba. movalesa da kreditors ar SeuZliaT ZiriTadi va-
lis cvlilebiT gazardon Tavdebis pasuxismgebloba. aRniSnuli regulireba 
pirdapir gamomdinareobs 893-e muxlidan. es norma icavs Tavdebis kerZo av-
tonomiis princips.1231 kerZod, amgvari Tavdebobis xelSekrulebiT Tavdebma 
xelSekrulebiT principulad gansazRvra sakuTari pasuxismgeblobis zRvru-
li odenoba, Sesabamisad, muxlis danawesi gamoricxavs imis SesaZleblobas, 
rom Tavdebobis xelSekrulebis dadebis Semdeg kreditorma da movalem 
urTierTSeTanxmebiT Tavdebis Tanxmobis gareSe da mis sazianod Tavdebis 
pasuxismgeblobis moculoba gazardon. Tavdebobis xelSekrulebis gafor-
mebis Semdeg kreditorsa da movales Soris warmoSobil axal valdebulebaze 
Tavdebis pasuxismgebloba mxolod maSin gavrceldeba, Tu Tavdebi gaafor-
mebs axal Tavdebobis xelSekrulebas kreditorTan, anda cvlilebas Seitans 
Zvel Tavdebobis xelSekrulebaSi, romliTac misi pasuxismgebloba gaizrdeba 
da gavrceldeba aseve am axal valdebulebaze.1232 bunebrivia, orive SemTx-
vevaSi aucilebelia SeTanxmeba kreditorsa da Tavdebs Soris kodeqsis 892-e 
muxlis moTxovnaTa dacviT iqnes miRweuli. 

Tavdebobis xelSekrulebaSi pasuxismgeblobis zRvrul Tanxaze miTiTeba 
mainc ar gvaZlevs pasuxs imasTan dakavSirebiT Tavdebis pasuxismgebloba am 
zRvruli Tanxis farglebSi mxolod ZiriTad valdebulebaze vrceldeba, Tu 
igi am zRvruli Tanxis farglebSi aseve valdebulebis Seusruleblobisa Tu 
arajerovani Sesrulebis Sedegad warmoSobil sxva moTxovnebsac moicavs. 

kodeqsis 898-e muxlis meore nawilis „a“ punqtis Tanaxmad, Tavdebi Tavde-
bobis xelSekrulebaSi miTiTebuli zRvruli Tanxis farglebSi pasuxs agebs 
aseve ZiriTadi valis Sinaarsisa da moculobis cvlilebisaTvis, romelic 
movalis braleulma qmedebebma, anda mis mier Sesrulebis vadis gadacile-

1230 Palandt/Sprau, §767 Rn 1; Ermann/E.Hermann, §767 Rn 3; Looschelders, Schuldrecht Besonderer Teil, 
S323 Rn.967.
1231 Horn in FS Merz 1992, 225.
1232 Palandt/Sprau §767 Rn 3 MünchKomm/Habersack §767 Rn. 10.
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bam gamoiwvia.1233 rac Seexeba valdebulebis SeusruleblobisaTvis daricxul 
pirgasamtexlos, romelic xelSekrulebis damTavrebis droisTvisaa gaTval-
iswinebuli, Tavdeboba masze mxolod maSin gavrceleba, Tu es xelSekruleba-
Si sagangebod iqneba SeTanxmebuli. igive wesi gamoyeneba zianis saerTo Tanx-
asTan dakavSirebiTac. 

amave muxlis „b“ punqtis Tanaxmad, Tavdebobis xelSekrulebaSi gansaz-
Rvruli Tavdebis maqsimaluri pasuxismgebloba vrceldeba xelSekrulebis 
Sewyvetisa da sasamarTlo xarjebisaTvis, Tuki Tavdebs SesaZlebloba hqonda 
kreditoris dakmayofilebiT Tavidan aecilebina igi. sasamarTlo xarjebi 
moicavs Tavdebobis xelSekrulebis gaformebis Semdeg warmoSobil yvela im 
xarjs, romelic kreditorma gaswia movalisagan sasamarTlos gziT iZule-
biT dakmayofilebis miRebis mizniT da romelic mas movalem unda aunazRau-
ros.1234 Tavdebis pasuxismgebloba am xarjebze gavrceldeba mxolod maSin, 
Tu Tavdebs kreditoris dakmayofilebis gziT SeeZlo aRniSnuli xarjebis 
Tavidan acileba da man es ar gaakeTa. aq swored is SemTxveva igulisxmeba, 
rodesac kreditorma mimarTa Tavdebs dakmayofilebis moTxovniT, Tumca am 
ukansknelma uari ganacxada im motiviT, rom kodeqsis 894-e muxlis Tanax-
mad, ZiriTadi movalis mimarT iZulebiTi aRsrulebis mcdelobas ar hqonia 
adgili.1235 swored aqedan gamomdinare, kanonmdebeli mas akisrebs aRniSnuli 
xarjebis anazRaurebis movaleobasac.

898-e muxlis me-2 nawilis „g“ puqtis Tanaxmad, Tavdebobis zRvruli Tanx-
is farglebSi pasuxismgebloba ZiriTadi xelSekrulebis mixedviT movalis 
mier gadasaxdeli procentebisaTvis Tavdebs im SemTxvevaSi daekisreba, Tu es 
pirdapir iyo SeTanxmebuli.

Tumca SesaZleblia, rom Tavdebis pasuxismgeblobis SeTanxmebisas mxa-
reebi SeTanxmdnen da Tavdebis pasuxismgebloba Tavdebobis zRvruli Tanxis 
farglebSi xelSekrulebiT ufro gafarTovdes da gavrceldes ara marto 
898-e muxlis me-2 nawiliT gaTvaliswinebul SemTxvevebze. SesaZlebelia 
aseve, piriqiT, mxareebma SeTanxmebiT gamoricxon Tavdebis pasuxismgeblobis 
gavrceleba 898-e muxlis me-2 nawiliT gaTvaliswinebuli SemTxvevebze. am 
SemTxvevaSi Tavdebi arc erTi 898-e muxlis me-2 nawiliT gaTvaliswinebuli 
SemTxvevisaTvis ar agebs pasuxs. 

d. Tavdebis ufleba Sesagebelze
marTalia, Tavdebobis xelSekrulebiT Tavdebi kisrulobs valdebule-

bas pasuxis agos movalis magivrad kreditoris winaSe, Tumca kanonmdebeli 
Tavdebs kreditoris moTxovnisagan Tavdacvis saSualebebsac aniWebs. aseT 
saSualebad gvevlineba Sesageblis wardgenis ufleba. Sesagebeli material-
uri samarTlis TvalsazrisiT, movalis Semxvedri uflebaa, romelic Ses-

1233 Staudinger/Horn §767 Rn. 25.
1234 Dauner-Lieb/Langen/Beckmann §767 Rn .14.
1235 samoqalaqo kodeqsis komentarebi, wigni me-4, tomi me-2 gv. 236.
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rulebaze droebiT, anda xangrZlivad uaris Tqmis uflebas iZleva.1236 Tavde-
bi uflebamosilia kreditors warudginos yvela is Sesagebeli, romelic masa 
da kreditors Soris arsebuli Tavdebobis urTierTobidan gamomdinareobs. 
ase magaliTad, Tavdebs SeuZlia kreditors warudginos Sesagebeli, romelic 
formis nakls efuZneba. garda amisa Tavdebs SeuZlia uari ganacxados kredi-
toris dakmayofilebaze da warudginos mas Sesagebeli kodqsis 894-e muxlidan 
gamomdinare. kanonmdebeli Tavdebs kodeqsis 899-e muxlis pirveli nawilis 
Tanaxmad aseve aniWebs yvela im Sesageblis wardgenis uflebas, romelic 
ZiriTad movales ekuTvnis. aRniSnuli regulirebis safuZvlad Tavdebobis 
aqcesoruli buneba gvevlineba.1237 kanonmdebeli aRniSnuli regulirebiT xazs 
usvams im garemoebas, rom Tavdeboba sxvisi valis Sesrulebis uzrunvelyo-
fas emsaxureba da Sesabamisad kreditors Tavdebis mimarT uflebis ganxor-
cielebis TvalsazrisiT imaze kargi uflebebi ar unda hqondes, vidre mas 
movalis mimarT aqvs.1238Anorma movalis yvela arsebul Sesagebels moicavs. 
ase magaliTad, Tavdebs SeuZlia warudginis kreditors Sesagebeli, romelic 
ZiriTadi moTxovnis xandazmulobis vadis gasvlidan gamomdinareobs.1239 

Tavdebis es ufleba iqamde arsebobs, sanam TviTon ZiriTad movales gaaC-
nia es Sesagebeli. Tavdebi ar dakargavs movalis Sesageblis wardgenis ufle-
bas imis gamo, rom movalem uari gancxada masze. aRniSnuli pirdapir gamom-
dinareobs kodeqsis 899-e muxlis me-2 nawilidan. am regulirebis mizanic 
Tavdebis interesebis dacvaSi mdgomareobs.1240 kanonmdebelma mxedvelobaSi 
miiRo is garemoeba, rom im SemTxvevaSi, Tu movalis mxridan Sesagebelze uar-
is Tqmis SemTxvevaSi am uflebas Tavdebic dakargavda, maSin aRniSnuli gamoi-
wvevda ZiriTadi valis gazrdas da Sesabamisad, Tavdebis dazaralebas.1241 Se-
sabamisad, 899-e muxlis meore nawiliT gaTvaliswinebuli regulireba swored 
im garemoebas usvams xazs, rom Tavdebi ZiriTadi movalis mxridan aseTi ara-
prognozirebadi qmedebebisagan daculi unda iyos.1242 

Tu movale uars ki ar ganacxadebs Sesagebelze, aramed uflebas dakargavs 
masze, maSin aRniSnulis Sedegad aseve Tavdebic dakargavs am Sesageblis ganx-
orcielebis uflebas. Sesageblis wardgena Tavdebis nebazea damokidebuli. 

im SemTxvevaSi, Tu movale gardaicvleba, Tavdebs ar SuZlia miuTiTos mem-
kvidris SezRudul pasuxismgeblobaze. Tavdebis pasuxismgebloba xeluxlebeli 
rCeba. kodeqsis 899-e muxlis pirveli nawilis meore winadadebidan gamomdinare, 
danawesi TviTon Tavdebobis uzrunvelmyofi xasiaTidan da misi miznidan gamom-
dinareobs, romelic kreditoris interesis dacvas gulisxmobs am ukanasknelis 

1236 Staudinger/Horn §768 Rn. 1.
1237 Ermann/E.Hermann §768, Rn.1.
1238 MünchKomm/Habersack §768, Rn. 1.
1239 susg. 03.02.2004 #a-114-a-15-03.
1240 Prüting/Wegen/Weinreich/Brödermann §768, Rn.14.
1241 Ermann/E.Hermann §768 Rn. 5.
1242 Looschelders, Besonderer Teil des Schuldrechts, 325, Rn. 972.
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mier movalis mxridan dakmayofilebis vermiRebis SemTxvevaSi.1243 

e. Tavdebis uari kreditoris dakmayofilebaze
marTalia, Tavdebi Tavdebad udgeba movales kreditoris winaSe nakisri 

valdebulebis Sesasruleblad, magram es rodi niSnavs, rom Tavdebma val-
debuleba yovelTvis upirobod unda Seasrulos. samoqlaqo kodeqsis 894-
e muxli Tavdebs aniWebs uflebas, uari ganacxados kreditoris dakmayo-
filebaze iqamde, vidre es ukanaskneli ar Seecdeba ZiriTadi movalisagan 
valis gadaxdevinebas. es norma kidev erTxel usvams xazs im garemoebas, rom 
Tavdeboba mxolod da mxolod damatebiTi valdebulebaa.1244 kreditori mx-
olod maSin iqneba Tavdebis mimarT Sesrulebis moTxovnaze uflebamosili, 
rodesac igi jer movalis mimarT sasamarTloSi sarCels waradgens da mis-
gan ecdeba iZulebiTi wesiT Sesrulebis miRebas.1245 mxolod mas Semdeg, rac 
kreditori iZulebiTi aRsrulebis gziT ver SeZlebs sakuTari moTxovnis da-
kmayofilebas, mas SeuZlia mimarTos Tavdebs dakmayofilebis moTxovniT.1246 
mTavaria, rom amgvari iZulebiTi aRsrulebis mcdeloba kreditorma Tavde-
bobis xelSekrulebis gaformebis Semdeg ganaxorcielos.1247 Tu kreditori 
Tavdebobis xelSekrulebis gaformebamde ganaxorcielebs amgvari iZulebiT 
aRsrulebis mcdelobas movalis mimarT, maSin igi 894-e muxlidan gamomdin-
are, Tavdebis uflebaze gavlenas ver moaxdens.1248 Tavis mxriv, Tavdebs ar 
SeuZlia uari ganacxados kreditoris dakmayofilebaze im safuZvliT, rom 
iZulebiTi aRsrulebis mcdelobis Semdeg movalis ekonomikuri mdgomareoba 
gaumjobesda da iZulebiTi aRsrulebis mcdeloba xelmeored mis winaaRmdeg 
Sedegis momtani iqneboda.1249 

magaliTi: giorgis emarTa daTos vali 20000 laris odenobiT, romlis 
Sesrulebis Tavdebobac sandrom ikisra. daTos sandros mimarT moTxov-
nis ufleba mxolod maSin warmoeSoba, rodesac igi jer giorgisagan ecdeba 
iZulebiTi wesiT dakmayofilebis miRebas. sandros ar SeuZlia daTos uari 
ganucxados moTxovnis dakmayofilebaze im safuZvliT, rom iZulebiTi aR-
srulebis mcdelobis Semdeg giorgis ekonomikuri mdgomareoba arsebiTad 
gaumjobesda da daTo misgan SeZlebda moTxovnis dakmayofilebas. 

garda 894-e muxliT gaTvaliswinebuli uflebisa, kanonmdebeli kidev erT 
SemTxvevas iTvaliswinebs, rodesac Tavdebs SeuZlia uari ganacxados kredi-
toris dakmayofilebaze. saqarTvelos samoqalaqo kodeqsis 900-e muxlis 
Tanaxmad, Tavdebi uflebamosilia uari Tqvas kreditoris dakmayofilebaze 

1243 Larenz/Canaris, Lehrbuch des Schuldrechts, Band 2, 12. 
1244 Dauner-Lieb/Langen/Beckmann §771 Rn. 1.
1245 saqarTvelos samoqlaqo kodeqsis komentarebi, wigni meoTxe, tomi meore gv. 232.
1246 iqve.
1247 MünchKomm/Habersack §771 Rn. 3.
1248 iqve.
1249 Staudinger/Horn §771, Rn.7.
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manam, sanam movales SeuZlia sadavod gaxados is garigeba, romelic safuZv-
lad udevs Tavdebis valdebulebas. ZiriTad movales aRniSnuli ufleba Sesa-
Zloa sxvadasxva safuZvlidan gamomdinare gaaCndes. vinaidan Tavdebs TviTon 
ar SeuZlia sadavod gaxados is garigeba, romlis uzrunvelsayofadac man iki-
sra Tavdeboba, kanonmdebeli uflebas aniWebs uari ganacxados Sesrulebaze 
manam, sanam movales amgvari ufleba aqvs.1250 im SeTxvevaSi, rodesac movales 
amgvari safuZveli aqvs da Tumca is mas jer ar ganuxorcielebelia, Tavdebi 
erTob rTul situaciaSia. mas ar SeuZlia TviTon gamoiyenos movalis ufleba 
da sadavo gaxados is garigeba, romlis uzrunvelsayofadac man ikisra Tavde-
boba.1251 aRniSnuli uflebis ganxorcieleba mxolod movales xelewifeba. Se-
sabamisad, kanonmdebelma gaiTvaliswina is garemoeba, rom im SemTxvevaSi, Tu 
Tavdebi Seasrulebda movalis valdebulebas da Semdeg movale sadavod gax-
dida kreditorTan arsebul garigebas da igi baTilad CaiTvleboda, maSin aR-
moCndeboda, rom Tavdebma ararsebuli valdebuleba Seasrula da Sesabamisad, 
mas usafuZvlo gamdidrebis wesebis mixedviT am Sesrulebis ukan moTxovna 
mouwevda.1252 Sesabamisad, kanonmdebelma mxedvelobaSi miiRo es garemoeba da 
mianiWa Tavdebs Sesrulebaze uari Tqmis ufleba manam, sanam movales SeuZlia 
sadavod gaxdos kreditorTan dadebuli ZiriTadi garigeba. 

im SemTxvevaSi, Tu movale uars ganacxadebs amgvari uflebis ganxor-
cielebaze, maSin, Sesabamisad, Tavdebic dakargavs kodeqsis me-900 muxlidan 
gamomdinare kreditoris dakmayofilebaze uaris Tqmis uflebas.1253 

v. Tavdebis solidaruli pasuxismgebloba
Tavdebi da movale kreditoris winaSe solidarul movaleebs ar warmoad-

genen. kreditorma jer movales unda mimarTos da misgan ecados Sesrulebis 
miRebas da mxolod aRniSnuls Semdeg uflebamosilia igi Tavdebisagan da-
kmayofileba moiTxovos, winaaRmdeg SemTxvevaSi, Tavdebs SeuZlia kodeqsis 
894-e muxlis Sesabamisad uari ganacxados Sesrulebaze. Tumca kanonmdebe-
li aRniSnuli wesidan erT gamonakliss uSvebs samoqalaqo kodeqsis 895-e 
muxlSi. Tu Tavdebi movalesTan erTad pasuxismgeblobas solidarulad, anda 
sxva TanabarmniSvnelovani ZaliT ikisrebs, maSin kreditori uflebamosilia 
movalis mimarT iZulebiTi aRsrulebis mcdelobis gareSe mimarTos Tavdebs 
valdebulebis Sesrulebis moTxovniT. am SemTxvevaSi Tavdebi uars acxadebs 
kodeqsis 894-e muxliT miniWebuli uflebis ganxorcielebaze.1254 Tavdebs Seu-
Zlia am uflebis gamoyenebaze uari rogorc winaswar _ Tavdebobis xelSek-
rulebis gaformebisas, aseve misi gaformebis Semdeg ganacxados.1255 amgvari 
SeTanxmebis namdvilobisaTvis aucilebelia igi werilobiTi formiT iyos ga-
1250 Schulze/Staudinger §770, Rn. 1.
1251 Ermann/E.Hermann §770, Rn. 1. 
1252 Bamberger/Roth/Rohe §770 S1081, Rn.6. 
1253 Harrer in FS Honsell, S 517ff; Jauering/Stadler §770, Rn. 4. 
1254 susg. 09.12.2005 #as-458-792-05; susg 31.01.2003 #3k/1199-02.
1255 susg. 31.01.2003 #3k/1199-02.
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formebuli.1256 am SemTxvevaSi Tavdebica da movalec solidaruli movaleebis 
rolSi gamodian.1257 kreditors amgvari solidaruli Tavdebobis dros Tavi-
suflad SeuZlia amoirCios Tavdebi, anda movale, romlisganac igi Seecdeba 
mTliani, anda nawilobrivi dakmayofilebis miRebas. kreditors im SemTxveva-
Sic SeuZlia Tavdebisgan Sesrulebis moTxovna, Tu ZiriTadi movalis mimarT 
moTxovna ufro ganxorcielebadi Cans.1258 Tumca imisaTvis, rom Tavdebs waey-
enos moTxovna, kanoni aucileblad miiCnevs, rom movalis mxridan gadaxdis 
vadis gadacileba unda iyos saxeze da mis gafrTxilebas araviTari Sedegi ar 
unda mohyves, anda misi gadaxdisuunaroba aSkara unda iyos. 

z. ramdenime Tavdebis pasuxismgeblobis Taviseburebani
praqtikaSi xSiria SemTxvevebi, rodesac erTi da imave valdebulebisaT-

vis kreditoris winaSe Tavdebobas ramdenime piri kisrulobs. kodeqsis 896-e 
muxlis Tanaxmad, am SemTxvevaSi es pirebi pasuxs ageben rogorc solida-
ruli movaleebi. am SemTxvevaSi TavdebTa solidarul movleebad miCnevisaT-
vis mniSvneloba ar eniWeba im garemoebas, maT Tavdeboba kreditoris winaSe 
erToblivad, erTiani xelSekrulebis safuZvelze ikisres, Tu cal-calke sx-
vadasxva dros gaaformes. aq saxeze gvaqvs solidaruli valdebulebis warmo-
Sobis kanonismieri safuZveli. Sesabamisad, aRniSnuli Tavdebebi solidaru-
lad maSinac ageben pasuxs, miuxedavad imisa, icodnen Tu ara sxva Tavdebobis 
arsebobis Sesaxeb da surdaT Tu ara rogorc solidarul movaleebs egoT 
pasuxi kreditoris winaSe.1259 

aRniSnuli regulireba kreditoris interesebis dacvas emsaxureba.1260 
kreditors sakuTari Sexedulebisamebr SeuZlia amoirCios erTi an ramden-
ime Tavdebi da misgan mTlianad, anda nawilobriv moiTxovos valdebulebis 
Sesruleba.1261 erT-erTi solidaruli Tavdebis mier valdebulebis mTlianad 
Sesruleba sxva danarCen solidarul TavdebTa ganTavisuflebas gamoiwvevs 
valdebulebis Sesrulebis tvirTisagan. am SemTxvevaSi, Sesabamisad, gamoiy-
eneba solidaruli valdebulebis momwesrigebeli normebi. 

magaliTi: feraZem isesxa kaxiSvilisagan 1000 lari. baRiSvili Tavdebad 
daudga feraZes kaxiSvilis winaSe. cota xanSi feraZes aseve Tavdebad daudga 
misi biZaSvili krixeli. Sesabamisad, aq krixeli da feraZe solidaruli Tavde-
bebi arian, miuxedavad imisa, rom maT Tavdeboba erTdroulad ar ukisriaT. 
kreditors SeuZlia nebismier maTgans mosTxovos valdebulebis mTliani, 
anda nawilobrivi Sesruleba. 

 solidarul Tavdebebad ar CaiTvlebian pirebi, Tu isini, Tumca erTi da 
1256 Dauner-Lieb/Langen/Beckmann §773, Rn. 2.
1257 saqarTvelos samoqlaqo kodeqsis komentarebi, wigni meoTxe, tomi meore, gv. 232.
1258 BGH ZIP, 2006, 1830.
1259 Prütting/Wegen/Weinreich/Brödermann §769, Rn. 3.
1260 MünchKomm/Habersack §769 Rn. 1.
1261 Looschelders, Besonderer Teil des Schuldrechts, Rn.980.
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imave kreditoris winaSe ikisreben Tavdebobas, magram uzrunvelyofili val-
debulebebi identuri ara aris.1262 es is SemTxvevaa, rodesac ramdenime Tavde-
bi sxvadasxva valdebulebis Tavdebia erTi da imave kreditoris winaSe, anda, 
rodesac ramdenime Tavdebi valdebulebis sxvadasxva nawilis Sesrulebis 
Tavdebobas kisrulobs.1263 TavdebTa solidarul movaleebad miCnevisaTvis, 
mTavaria, isini erTi da imave valdebulebisaTvis, erTi da imave moculobiT 
udgebodnen movales kreditoris winaSe Tavdebad. 

T. Tavdebis pasuxismgebloba winamorbed Tavdebis mier nakisri valdeb-
ulebisaTvis

praqtikaSi aris SemTxvevebi, rodesac kreditoris winaSe TviTon Tavdebs 
sxva piri udgeba Tavdebad. kanonmdebeli amgvar SesaZleblobas kodeqsis 897-
e muxlSi uSvebs da iqve erTmniSnvnelovnad usvams xazs im garemoebas, rom 
Tavdebi, romelic kreditoris winaSe ivaldebulebs winamorbed TavdebTa 
mier nakisri valdebulebis Sesrulebas, iseve agebs maTTan erTad pasuxs, ro-
gor Cveulebriv, _ Tavdebi ZiriTad movalesTan erTad. winamorbedi Tavdebi 
am SemTxvevaSi TavdebisaTvis movalis rolSi gamodis. Sesabamisad, Tavdebis 
pasuxismgebloba damokidebulia winamorbedi Tavdebis valdebulebaze da 
uSualod ZiriTadi movalis valdebulebaze kreditoris mimarT.1264 

am SemTxvevaSi saxeze ar gvaqvs kodeqsis 896-e muxlis moTxovnebi da 
winamorbedi Tavdebi da Tavdebi solidarul movaleebad ar gvevlinebian 
kreditoris winaSe. vinaidan Tavdebi winamorbedi Tavdebis valdebulebisaT-
vis kisrulobs pasuxismgeblobas kreditoris winaSe da ara movalis valdeb-
ulebisaTvis, Sesabamisad, uzrunvelyofil valdebulebaTa identobas adgili 
ar aqvs.1265 kreditors TavdebisaTvis moTxovnis ufleba mxolod maSin aqvs, 
Tu igi jer ZiriTad movales da winamorbed Tavdebs warudgens moTxovnas. 
winaaRmdeg SemTxvevaSi Tavdebma SesaZloa 894-e muxlidan gamomdinare, uari 
ganacxados Sesrulebaze. Tavdebi uflebamosilia kreditors rogorc win-
amorbedi Tavdebis, aseve movalis kuTvnili Sesagebeli warudginos.1266 Tum-
ca SesaZlebelia aseve, rom Tavdebs moTxovna kreditoris mier winamorbedi 
Tavdebis mimarT iZulebiTi aRsrulebis mcdelobis gareSec waredignos, 
Tuki, winamorbedi Tavdebi movalis valdebulebisaTvis kreditoris winaSe 
pasuxismgeblobas samoqalaqo kodeqsis 895-e muxlis Tanaxmad ikisrebs.1267 

magaliTi: binis garemontebis mizniT vaJam bankidan aiRo sesxi 10000 dol-
aris odenobiT. vaJas bankis winaSe Tavdebad TanamSorobeli giorgi daudga. 
Tavis mxriv, giorgis bankis winaSe Tavdebad misi biZaSvili soso daudga. am 
1262 Dauner-Lieb/Langen/Beckmann §769 Rn.2.
1263 Besser, BB 1958, 970; Bamberger/Roth/Rohe §769, Rn. 2.
1264 Staudinger/Horn Vorb. zu §765-778, BGB, Rn. 59.
1265 Looschelders, Besonderer Teil des Schuldrechts, 329, Rn. 981.
1266 Sorgel/Häuser Vorb. zu §765-778, BGB, Rn.49.
1267 MünchKomm/Habersack, §765, Rn117.
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SeTxvevaSi soso Tavdebia da winamorbedi Tavdebis _ giorgis valdebulebis 
SeusruleblobisaTvis pasuxismgebloba daekisreba mxolod im SemTxvevaSi, 
rodesac banki jer vaJasa da giorgisagan ecdeba dakmayofilebis miRebas. 
im SemTxvevaSi, Tu giorgi solidarulad ikisrebs vaJas valdebulebisaTvis 
bankis winaSe pasuxismgeblobas, maSin bankma moTxovna sosos giorgis mimarT 
iZulebiTi aRsrulebis mcdelobis gareSec SeuZlia wauyenos. 

Tuki winamorbedi Tavdebi Seasrulebs valdebulebas, Sesruleba Tavdebis 
valdebulebis Sewyvetas gamoiwvevs. am SemTxvevaSi winamorbed Tavdebs 
Tavdebis mimarT kodeqsis 905-e muxlidan gamomdinare, raime moTxovnis 
ufleba ar warmoeSoba. im SemTxvevaSi, rodesac Tavdebi asrulebs winamorbe-
di Tavdebis valdebulebas, maSin aRniSnuli Sesruleba kodeqsis 905-e mux-
lis Sesabamisad, gamoiwvevs masze kreditoris moTxovnis gadasvlas ZiriTadi 
movalis mimarT.1268 Tavdebze gadava aseve kreditoris moTxovna winamorbed 
TavdebTa mimarT.1269 Tu winamorbedi Tavdebi daakmayofilebs Tavdebs, igi 
SeiZens moTxovnas movalis mimarT.1270

magaliTi: isev Cven magaliTs Tu movixmobT, Tuki giorgi Seasrulebs vaJas 
valdebulebas, giorgi sosos mimarT raime moTxovnis uflebas ver SeiZens. 
im SemTxvevaSi, Tu soso Seasrulebs giorgis valdebulebas, masze gadava ro-
gorc bankis moTxovna vaJas mimarT, aseve Tavdebobidan gamomdinare moTxovna 
giorgis mimarT. Tu aRniSnulis Semdeg giorgi Seasrulebs sosos winaSe val-
debulebas, masze gadava sosos moTxovna vaJas mimarT.

i. kreditoris mier uzrunvelyofis Semcirebis Sedegebi
marTalia, Tavdeboba ZiriTadad kreditoris interesebis dacvas emsax-

ureba, Tumca kanonmdebels mxedvelobidan arc Tavdebis intresebi gamohpar-
via. kanonmdebeli Tavdebis dacvisaTvis Tavdebobis momwesrigebel normebSi 
sxvadasxva regulirebas iTvaliswinebs. erT-erT aseT regulirebad kodeqsis 
901-e muxlic gvevlineba. muxli erTmniSvnelovnad adgens, rom im SemTxveva-
Si, Tu kreditori Tavdebis sazianod Seamcirebs sagiravno uflebebs, uzrun-
velyofis sxva saSualebebsa da SeRavaTebs, maSin amgvari Semcireba gamoiwvevs 
Tavdebis pasuxismgeblobis Semcirebas zemoaRniSnuli Semcirebis Sesabamisi 
TanxiT. normis mizani upiratesad Tavdebis interesebis dacvaSi mdgomareobs. 
rogorc kodeqsis 905-e muxlis danawesidan Cans, kreditoris dakmayofilebis 
Sedegad swored Tavdebze gadadis kreditoris moTxovna movalis mimarT.1271 
garda amisa, 905-e muxlis Sesabamisad kreditoris moTxovnis gadasvlasTan 
erTad, kodeqsis 201-e da 207-e muxlebidan gamomdinare, Tavdebze gadadis 
aseve am moTxovnis uzrunvelsayofad arsebuli uzrunvelyofis saSualebe-

1268 Ermann/E.Hermann Vorb. zu §765-778 BGB Rn15; Schulze/Staudinger §765, Rn.21.
1269 MünchKomm/Habersack, §765 Rn117; Dörner MDR 1976, 708 709; Weber JuS 1972, 11. 
1270 Tiedtke WM 1976, 174 176.
1271 am sakiTxTan dakavSrebiT ix. „Tavdebis mier kreditoris dakmayofilebis Sedegebi.“ 
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bic.1272 Sesabamisad, 901-e muxliT gaTvaliwinebuli Tavdebis dacvis mizani 
imaSi mdgomareobs rom kodeqsis 905-e, 201-e da 207-e muxlebidan gamomdinare 
Tavdebis moTxovnis ganxorcieleba ar garTuldes da misi gavrceleba aseve 
am ZiriTadi moTxovnis uzrunvelsayofad warmodgenil uzrunvelyofis sa-
Sualebebze garantirebuli gaxados.1273 aseve,Tu kreditori SeZlebda am uz-
runvelyofis saSualebaTa Semcirebas, maSin aRniSnuli Tavdebis pasuxismge-
blobis gazrdas gamoiwvevda. 

aRniSnuli Semcireba maSin gvaqvs saxeze, rodesac am sagiravno uflebebis, 
uzrunvelyofis saSualebaTa da Tu SeRavaTebis realizaciis SesaZlebloba 
samarTlebrivi, anda faqtobrivi TvalsazrisiT aRar arsebobs.1274 amasTan, es 
Semcirebuli sagiravno ufleba, uzrunvelyofis sxva saSualeba Tu SeRavaTi 
Rirebuli unda iyos da Tavdebs sakuTari moTxovnis faqtobrivi dakmayo-
filebis SesaZleblobas unda aZlevdes.1275 Tavdebis moTxovnis Semcirebaze 
gavlenas ver moaxdens kreditoris mxridan sagiravno uflebebis, uzrun-
velyofis saSualebaTa da SeRavaTebis Semcireba, Tu isini kodeqsis 905-e 
muxlidan gamomdinare, Tavdebis uflebis ganxorcielebaze gavlenas ar ax-
denen.1276 amasTan, kodeqsis 901-e muxliT gaTvaliswinebuli Tavdebis uflebis 
ganxorcielebisaTvis mniSvneloba ara eniWeba im garemoebas, kreditors es 
sagiravno uflebebi, uzrunvelyofebis saSualebebi da SeRavaTebi Tavdebo-
bis xelSekrulebis gaformebamde warmoeSva Tu gaformebis Semdeg.1277 

magaliTi: vanom isesxa giorgisagan 10000 lari 1 Tvis vadiT. vanos valde-
bulebis uzrunvelyofis mizniT giorgis sasargeblod dagiravda vanos Zmis 
iraklis oqros samajuri 5000 larad. garda amisa, vanos valdebulebis uz-
runvelyofis mizniT giorgis winaSe Tavdeboba ikisra aseve daTomac 10000 
laris odenobiT. daTqmul vadaSi vanom ver SeZlo valdebulebis Sesrule-
ba. giorgim dakmayofileba daTos moTxova. amasTan, giorgim icoda ra, rom 
daTo gadaxdisunariani iyo da misgan SeZlebda dakmayofilebis miRebas, uari 
ganacxada iraklis mier warmodgenil giraoze da ukan daubruna dagirave-
buli nivTi. daTom mTlianad daakmayofila giorgis moTxovna, Tumca vanos 
gadaxdisuunarobis gamo ver SeZlo misgan 905-e muxlis Sesabamisad dakmayo-
filebis miReba. am SemTxvevaSi daTos pasuxismgebloba Semcirdeba 5000 lar-
iT, vinaidan giorgis uari rom ar eTqva giravnobaze, giorgis dakmayofilebis 
Semdeg vanos mimarT giorgis moTxovnasTan erTad, daToze gadavidoda aseve 
am moTxovnis uzrunvelsayofad arsebuli giravnobac da vano am samajuris 
realizaciis Sedegad SeZlebda moTxovnis dakmayofilebas 5000 laris ode-
nobiT. 
1272 iqve.
1273 MünchKomm/Habersack §776, Rn.1.
1274 Staudinger/Horn §776, Rn. 11ff.
1275 MünchKomm/Habersack §776 ,Rn.11.
1276 MünchKomm BGB/Habersack, §776, Rn.5.
1277 Dauner-Lieb/Langen/Beckmann, §776, Rn.2.
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901-e muxliT gaTvaliswinebuli regulireba dispoziciuri xasiaTisaa, Se-
sabamisad, kreditorsa da Tavdebs Soris miRweuli SeTanxmebiT SesaZlebelia 
amgvari Semcirebis Sedegebi mxareebma sul sxvanairad daareguliron.1278

k. Tavdebis  informirebis  valdebuleba
Tavdebobis xelSekrulebis momwesrigebeli normebi winasaxelSekrulebo 

etapze kreditoris mxridan TavdebisaTvis movalis qonebrivi mdgomareobis 
Sesaxeb raime informaciis miwodebisa da Tavdebobis xelSekrulebasTan da-
kavSirebuli riskebis ganmartebis valdebulebas ar Seicavs. metic, kredi-
tors SeuZlia Tavdebobis xelSekrulebis gaformebisas iqidan amovides, rom 
Tavdebs mis mier nakisri riskis Sesaxeb sruli warmodgena aqvs.1279 

marTalia, kanonmdebeli winasaxelSekrulebo etapze amgvari informaciis 
miwodebis valdebulebas ar iTvaliswinebs, Tumca Tavdebobis xelSekrulebis 
gaformebis Semdeg da misi moqmedebis mTliani periodis ganmavlobaSi didi 
mniSvneloba eniWeba Tavdebis detalur informirebulobas ZiriTadi valis 
mdgomareobisa da misi Sesrulebis mimdinareobis Sesaxeb. amgvari informire-
buleba gansakuTrebiT mniSvnelovania kodeqsis 905-e muxlidan gamomdinare 
Tavdebis kuTvnili moTxovnis ganxorcielebis TvalsazrisiT. 

vindaidan Tavdebi is piria, romelic sabolood movalis gadaxdisuun-
arobis riskis matareblad gvevlineba, kanonmdebelma gaiTvaliswina es gare-
moeba da kodeqsis 902-e muxlis pirvel nawilSi adgens kreditoris mxridan 
Tavdebis ifnormirebis valdebulebas im SemTxvevaSi, rodesac ZiriTadma mov-
alem gadaacila gadaxdis vadas. aRniSnuli informireba Zalze mniSvnelovania 
TavdebisaTvis. im SemTxvevaSi Tu Tavdebi droulad iqneba informirebuli 
Sesrulebis vadis gadacilebis Sesaxeb, mas SeuZlia TviTon aiZulos ZiriTa-
di movale vali Seasrulos, anda kodeqsis 904-e muxliT gaTvaliswinebuli 
winapirobebis arsebobis SemTxvevaSi Tavdebobisagan ganTavisuflebac ki 
moiTxovos.1280 

garda amisa, kanonmdebeli movales aseve aniWebs uflebas, TviTon Seiqmnas 
sruli warmodgena ZiriTadi valis mdgomareobis Sesaxeb. 902-e muxlis pirve-
li nawilis meore winadadebis Sesabamisad, Tavdebi uflebamosilia nebismier 
dros mosTxovos kreditors cnobebi ZiriTadi valis mdgomareobis Sesaxeb. 
miuxedavad imisa, rom, rogorc wesi, amgvari informaciis moZieba Tavdebis 
saqmea, am SemTxvevaSi kreditori mainc valdebulia Tavdebis moTxovnisTanave 
miawodos mas yvela saWiro informacia ZiriTadi valis mdgomareobis Sesaxeb. 
aRniSnuli regulirebis SemoRebiT kanonmdebelma savsebiT swored miiRo 
mxedvelobaSi is garemoeba, rom imisaTvis, raTa Tavdebs obieqturi warmod-
gena Seeqmnas ZiriTadi valis mdgomareobis Sesaxeb, informaciis mxolod mov-

1278 Palandt/Sprau §776, Rn. 3.
1279 MünchKomm/Habersack §765, Rn. 87. 
1280 Schröder, Lücken des deutschen Rechts im Bürgenschutzt, 143. 
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alis mxridan miwodeba ar aris sakmarisi.1281 SesaZlebelia ZiriTadma movalem 
Tavdebs ZiriTadi valis mdgomareobis Sesaxeb cnobebi daumalos, anda aras-
wori informacia miawodos. ra Tqma unda, aRniSnuli qmedeba 905-e muxlidan 
gamomdinare, Tavdebis moTxovnis dakmayofilebis risks kidev ufro gazr-
dida. Tavdebs ufleba unda hqondes Tavdebobis xelSekrulebis moqmedebis 
mTliani periodis ganmavlobaSi TviTon Seiqmnas warmodgena ZiriTadi valis 
mdgomareobis Sesaxeb.1282 

Tu kreditori daarRvevs am valdebulebaTgan romelimes da ar miawvdis 
informacias Tavdebs, maSin igi Tavdebis mimarT moTxovnas dakargavs im ode-
nobiT, ra odenobiTac valdebulebis Seusrulebloba gamoiwvevda zians.

l.  Tavdebis mier kreditoris dakmayofilebis Sedegebi
marTalia, Tavdebobis xelSekrulebiT Tavdebi kisrulobs valdebulebas 

movalis mier valdebulebis Seusrulebis gamo pasuxi agos kreditoris wi-
naSe, Tumca, rodesac Tavdebi daakmayofilebs kreditors, Semdeg ukve Tvi-
Ton movalesa da Tavdebs Soris iwyeba urTierTobis garkveva. kodeqsis 905-e 
muxlis Tanaxmad, rodesac Tavdebi daakmayofilebs kreditors, am ukanaskn-
elze gadadis kreditoris moTxovna ZiriTadi movalis mimarT. kanonmdebeli 
aRniSnuli regulirebiT xazs usvams im garemoebas, rom, marTalia, Tavdebi 
Tavdebobis xelSekrulebidan gamomdinare kuTvnil valdebulebas asrulebs, 
Tumca es Sesruleba sxvisi _ movalis valdebulebis uzrunvelyofas emsax-
ureba da Sesabamisad, is qonebrivi tvirTi, romelic Tavdebma movalis mag-
ivrad gaswia, sabolood Tavdebs ar unda daawves kiserze.1283 

kreditoris moTxovna movalis mimarT Tavdebze am ukanasknelis mier 
kreditoris winaSe valdebulebis SesrulebisTanave kanonis ZaliT gada-
dis da amisaTvis Tavdebis mxridan raime moqmedebis ganxorcieleba ar aris 
aucilebeli. Sesabamisad Tavdebis mxridan TavdebobiT nakisri kuTvnili val-
debulebis Sesruleba kreditoris moTxovnis Sewyvetas ki ar ganapirobebs 
movalis mimarT, aramed am moTxovnis uflebis daTmobas kanonis ZaliT (cesio 
legis) da mis gadasvlas Tavdebze.1284 Sesabamisad, Tavdebis mxridan kuTvnili 
valdebulebis Sesruleba movalesa da kreditors Soris arsebul urTierTo-
baSi mxolod kreditoris Canacvlebas ganapirobebs TavdebiT.1285 

magaliTi: daTom isesxa giorgisagan 500 lari erTi Tvis vadiT. daTos 
valdebulebis Sesrulebis uzrunvelyofis mizniT giorgis winaSe Tavdebad 
daudga TanamSromeli vaxuSti. daTom ver gadaixada sesxi miTiTebul droSi. 
giorgis mxridan daTos mimarT iZulebiTi wesiT dakmayofilebis miRebis mcd-

1281 Knütel, FS Flume, 586.
1282 iqve.
1283 MünchKomm/Habersack §774, Rn. 2.
1284 Ermann/E.Hermann §774, Rn. 1.
1285 Ermann/E.Hermann §774, Rn. 4.
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elobas Sedegi ar mohyolia, ris gamoc giorgim vaxuStis mosTxova Tanxis 
gadaxda. Tu vaxuSti daakmayofilebs giorgis moTxovnas, maSin aRniSnuli Ses-
ruleba giorgisa da daTos Soris arsebuli sasexso urTierTobis Sewyvetas 
ki ar gamoiwvevs, aramed vaxuSti Caenacvleba giorgis am urTierTobaSi da mis 
adgils daikavebs.

norma gamoiyeneba im SemTxvevaSi, rodesac Tavdebi daakmayofilebs kredi-
tors. anu imisaTvis, rom Tavdebma 905-e muxlidan gamomdinare moTxovna 
SeiZinos movalis mimarT, aucilebelia kreditoris dakmayofilebis momentSi 
kreditoris moTxovna movalis mimarT namdvili iyos, anu TavdebobiT uzrun-
velyofili valdebuleba movalesa da kreditors Soris unda arsebobdes. im 
SemTxvevaSi, rodesac Tavdebi asrulebs Tavdebobidan gamomdinare valdeb-
ulebas, magram ZiriTadi valdebuleba movalesa da kreditors Soris ukve 
aRar arsebobs, Sewyda, an baTilia, maSin uflebis gadasvla gamoricxulia, 
vinaidan Tavdebi ararsebul valdebulebas asrulebs. am SemTxvevaSi Tavdebi 
uflebamosilia usafuZvlo gamdidrebis wesebis Sesabamisad ukan moiTxovos 
usafuZvlod gadaxdili Tanxa. 

Tavdebze kreditoris moTxovnis gadasvlasTan erTad masze gadadis 
aseve uzrunvelyofis is aqcesoruli saSualebebic, romlebic movalis mier 
ZiriTadi valdebulebis Sesrulebis uzrunvelyofis mizniT iyo warmodgeni-
li. aRniSnuli regulireba pirdapir gamomdinareobs samoqalaqo kodqsis 201-
e da 207-e muxlis moTxovnebidan. aRniSnuli regulireba uadvilebs Tavdebs 
kodeqsis 905-e muxlidan gamomdinare kuTvnili moTxovnis ganxorcielebas 
da amcirebs im safrTxes, rom Tavdebi ver SeZlebs movalis SesaZlo gadax-
disuunarobis gamo kuTvnili moTxovnis dakmayofilebas. amasTan, aRniSnuli 
gadasvlisaTvis mniSvneloba ar eniWeba im garemoebas, es aqcesoruli saSu-
alebebi Tavdebobis gaformebamde arsebobda, Tu maTi warmoSoba Tavdebobis 
gaformebis Semdeg moxda.1286 

amgvari gadacemis Sedegi imaSi mdgomareobs, rom is Sesageblebi, rom-
lebic movales ZiriTadi xelSekrulebidan gamomdinare gaaCnda kreditoris 
mimarT, xeluxlebeli rCeba. amasaTan erTad, movales aqvs im Sesagebelis 
wardgenis uflebac, romelic masa da Tavdebs Soris arsebuli urTierTobi-
dan gamomdinareobs. 

rac Seexeba araaqcesorul uzrunvelyofis saSualebebs, isini ZiriTadi 
moTxovnis gadasvlasTan erTad avtomatur reJimSi ar gadadian Tavdebze. 
vinaidan kanonmdebeli kodeqsis 201-e muxlSi zogadad uzrunvelyofis saSu-
alebaTa gadasvlaze saubrobs, im garemoebidan unda amovideT, rom normis 
arsi (Ratio Legis) aseve araaqcesoruli uzrunvelyofis saSualebebsac moicavs. 
Sesabamisad imis gaTvaliswinebiT, rom Tavdebi movalis valdebulebisaTvis 
damatebiT pasuxismgeblobas kisrulobs, mas ufleba unda mieces kodeqsis 
905-e, 201-e 207-e muxlebis Sesabamisad amgvari araaqcesoruli uzrunve-
lyofis saSualebaTa gadacema moiTxovos. sakiTxis amgvari gadawyveta srul 

1286 MünchKomm/Habersack §774, Rn. 9.
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SesabamisobaSia germanul samarTalSi damkvidrebul wesTan,1287 romelsac, Ta-
vis mxriv, qarTveli kanonmdebeli Tavdebobis momwesrigebeli normebis Se-
muSavebisas mraval regulirebas daesesxa. aRniSnuli gadacemis namdviloba 
am SemTxvevaSi damokidebuli iqneba uzrunvelyofis gamcemis Tanxmobaze. 

SesaZlebelia aseve movalesa da Tavdebs Soris gaformebuli iyos calke 
xelSekruleba, romlis ZaliTac Tavdebma ikisra valdebuleba Tavdebad dad-
gomisa da masSi yvela sxva sakiTxTan erTad, aseve Tavdebis mier kreditoris 
dakmayofilebis Semdeg movalis mimarT Tavdebis moTxovnis ganxorcielebis 
wesi da odenobac iyos gansazRvruli. rodesac movalesa da Tavdebs Soris 
amgvari SeTanxmeba arsebobs, Tavdebs SeuZlia movalis mimarT moTxovnis 
ganxorcieleba samoqalaqo kodeqsis 905-e muxlis Tanaxmad an movalesa da 
mas Soris arsebuli SeTanxmebis safuZvelze.1288 

m. Tavdebobis valdebulebisagan gaTavisuflebis safuZvlebi
xSirad praqtikaSi Tavdebi Tavdebobas movalis davalebis safuZvelze 

kisrulobs. SesaZlebelia aseve davalebis xelSekrulebis ararsebobis, anda 
misi baTilobis SemTxvevaSi piri davalebis gareSe sxvisi saqmeebis warmarTvis 
wesebis Sesabamisad, cnobili iqnes Tavdebad da mieniWos rwmunebulis ufle-
bebi ZiriTadi movalis mimarT. orive SemTxvevaSi kanonmdebeli Tavdebis in-
teresebis dacvas did yuradRebas uTmobs da 904-e muxliT gaTvaliswinebuli 
winapirobebis arsebobisas Tavdebs aniWebs uflebas, movales Tavdebobisagan 
ganTavisufleba mosTxovos. 904-e muxli aregulirebs movalesa da Tavdebs 
Soris arsebul Sida urTierTobas, romelic Tavdebobis xelSekrulebiT ar 
warmoiSoba da ar regulirdeba.1289 aRniSnuli regulirebiT kanonmdebeli 
modificirebas ukeTebs Tavdebobis safuZvlad arsebul davalebis normebs.1290 
kanonmdebelma 904-e muxlis SemoRebiT mxedvelobaSi miiRo is garemoeba, rom 
davalebis xelSekrulebis maregulirebeli normebi ar iTvaliswinebdnen im 
garemoebas, rom TavdebobiT xelSekrulebiT Tavdebi gansakuTrebul risks 
kisrulobs da Sesabamisad, ar zRudavs mis uflebas nebismier dros Sewyvi-
tos davalebis xelSekrulebiT nakisri Tavdeboba.1291 Sesabamisad, davalebis, 
anda davalebis gareSe sxvisi saqmeebis warmoebis wesebis Sesabamisad nakisri 
Tavdebobis Sewyvetis ufleba Tavdebs nebismier dros ki ar aqvs, aramed es 
ufleba SezRudulia 904-e muxliT gaTvaliswinebul SemTxvevebamde. reguli-
reba icavs Tavdebs im SemTxvevisagan, rodesac mas kreditori jer ar dauk-
mayofilebia. im SemTxvevaSi rodesac Tavdebi daakmayofilebs kreditors, am 
SemTxvevaSi Tavdebobis valdebulebisagan ganTavisuflebis moTxovna gamor-
icxulia.
1287 Dauner-Lieb/Langen/Beckmann §774 Rn 6; Ermann/E.Hermann §774 Rn 8; Looschelders Schuldrechts 
BT, Rn 977; BGH NJW 1990, S903; BGH NJW 1995, 2636.
1288 MünchKomm/Habersack, §774, Rn. 16.
1289 Staudinger/Horn §775, Rn. 1.
1290 Ermann/E. Hermann §775, Rn. 1.
1291 Renicke/Tiedke, Bürgschaftsrecht, 148f, Rn.434.
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kodeqsis 904-e muxlis pirveli nawilis „a“ puqtis Tanaxamad, amgvari 
ufleba Tavdebs maSin aqvs, rodesac ZiriTadi movalis qonebrivi mdgomareo-
ba arsebiTad gauaresda. imis dasadgenad gauaresda Tu ara movalis qonebrivi 
mdgomareoba arsebiTad, aucilebelia Tavdebobis xelSekrulebis gaformebis 
momentSi arsebuli movalis qonebrivi mdgomareoba SevadaroT Tavdebo-
bisagan ganTavisuflebis uflebis ganxorcelebis momentSi arsebul mdgo-
mareobasTan.1292 amgvari arsebiTi gauareseba saxeze gveqneba maSin, rodesac 
ZiriTad movales aRar SeuZlia gansakuTrebiT mniSvnelovani valdebulebebi, 
rogoricaa, magaliTad, gadasaxadebi, procentebi da a.S. Seasrulos.1293 amgvar 
qonebriv gauaresebas mxolod maSin eqneba adgili, rodesac igi Tavdebobis 
xelSekrulebis gaformebis Semdeg warmoiSoba da am momentidan Tavdebis 
riksi imgvarad gaizarda, rom igi movalis davalebasTan, romelic Tavde-
bobis warmoSobas udevs safuZvlad, SeuTavsebelia.1294 amasTan, aucilebelia 
amgvarma gauresebam 905-e muxlidan gamomdinare Tavdebis uflebis ganxor-
cielebas safrTxe Seuqmnas.1295 im SemTxvevaSi, Tu gauaresdeba movalis qone-
brivi mdgomareoba, magram igi 905-e muxlidan gamomdinare moTxovnaze gavle-
nas ar iqoniebs, maSin Tavdebs Tavdebobisagan ganTavisuflebis safuZveli ar 
warmoeSoba. Tavdebs aseve ara aqvs ufleba moiTxovos Tavdebobisagan ganTa-
visufleba im SemTxveveaSi, rodesac, marTalia, ZiriTadi movalis mdgomareo-
ba Tavdebobis gaformebis Semdeg arsebiTad gauaresda, Tumca 905-e muxlidan 
gamomdinare, Tavdebis moTxovna ZiriTadi movalis mimarT sxva TavdebobiT, 
anda uzrunvelyofis sxva saSualebiT aris uzrunvelyofili.1296 Tu im drois 
ganmavlobaSi, sanam Tavdebi ganaxorcielebs 904-e muxlidan gamomdinare kuT-
vnil uflebas, ZiriTadi movalis qonebrivi mdgomareoba isev gaumjobesdeba, 
maSin Tavdebi dakargavs 904-e muxlidan gamomdinare Tavdebobisagan ganTavi-
suflebis moTxovnis uflebas.1297 

904-e muxlis pirveli nawilis „b“ punqtis Tanaxmad Tavdebi aseve im Sem-
TxvevaSia uflebamosili moiTxovos Tavdebobisagan ganTavisufleba, rode-
sac Tavdebobis xelSekrulebis warmoSobis Semdeg movalisagan gadaxdevineba 
arsebiTad garTulda mis mier sacxovrebeli adgilis, anda adgilsamyofelis 
Secvlis gamo. gaZneleba SesaZlebelia gamowveul iqnes sacxovrebeli adgi-
lis sazRvargareT gadataniT.1298 aseve SesaZlebelia gadaxdevinebis arsebiTi 
garTuleba Tavdebisa da kreditorisaTvis ucnobi adgilis amorCeviT, anda 
adilsamyofelis xSiri cvlilebiT iyos ganpirobebuli.1299 sacxovrebeli ad-
gilis, anda adgilsamyofelis cvlilebis Sedegad gadaxdevineba arsebiTad 

1292 Staudinger/Horn §775, Rn. 8.
1293 Prüting/Wegen/Weinreich/Brödermann §775, Rn. 9.
1294 Renicke/Tiedke, Bürgschaftsrecht, 152, Rn.444.
1295 MünchKomm/Habersack §775, Rn. 6.
1296 Renicke/Tiedke, Bürgschaftsrecht, 152. Rn. 444.
1297 Prütting/Wegen/Weinreich/Brödermann §775, Rn. 11.
1298 Staudinger/Horn §773, Rn.6.
1299 Ermann/E. Hermann §773, Rn. 3.
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gaZnelda Tu ara, sasamrTlom yovel konkretul SemTxvevaSi yvela garemoe-
bisa da im urTierTobis gaTvaliswinebiT unda gadawyvitos, romlis uzrunv-
elsayofadac gaformda Tavdebobis xelSekruleba.1300 

kodeqsis 904-e muxlis „g“ punqtis Tanaxmad, mesame SemTxvevas kanonmde-
beli uSvebs im SemTxvevaSi, rodesac kreditors Tavdebis winaaRmdeg aqvs 
Sesrulebaze saaRsrulebo warweris mqone dokumenti. es ufleba qarwyldeba, 
rodesac ganxorcielebis safrTxe aRar arsebobs,1301 anu rodesac movale, 
vTqvaT, valdebulebas Seasrulebs. 

kodeqsis 904-e muxliT gaTvaliswinebuli safuZvlebi SesaZlebelia Ziri-
Tad movalesa da Tavdebs Soris SeTanxmebiT saerTod gamoiricxos, anda, 
piriqiT, ganivrcos.1302 norma dispoziciuri xasiaTisaa da amgvar SesaZle-
blobas iZleva. am safuZvlebis arsebobisas movale valdebulia Tavdebi 
gaaTavisuflos Tavdebobisagan da Sesabamisad, kreditoris mxridan Sesa-
Zlo moTxovnis wardgenis riskisagan. is Tu rogor ganaxorcielebs mova-
le 904-e muxlidan gamomdinare Tavdebis moTxovnis dakmayofilebas da mis 
ganTavisuflebas Tavdebobis valdebulebisagan, mTlianad mis Sexeduleba-
zea damokidebuli.1303 mas SeuZlia kreditoris moTxovna daakmayofilos da 
amgvarad, Sewyvitos Tavdebis valdebuleba, anda Tavdebs ubiZgos Tavdebobis 
gaTavisuflebis moTxovnisaken.1304 im SemTxvevaSi, rodesac Tavdebis moTxovna 
ganTavisuflebaze jer ar warmoSobila, movales SeuZlia Tavdebs TavdebobiT 
nakisri valdebulebisagan ganTavisuflebis nacvlad ZiriTadi valdebulebis 
Sesrulebis uzrunvelyofa misces. am SemTxvevaSi movalis mier wardgenili 
uzrunvelyofa srulad uzrunvelyofs 905-e muxlidan gamomdinare Tavdebze 
gadasuli kreditoris ZiriTadi moTxovnis ganxorcielebas da Sesabamisad, is 
riski, rom kreditoris dakmayofilebis Semdeg Tavdebi ver SeZlebs kuTvnili 
moTxovnis dakmayofilebas, aRar arsebobs. Sesabamisad, arc Tavdebobisagan 
ganTavisuflebis ufleba warmoiSoba. amgvari arCevanis ufleba, romelic 
Tavdebis ganTavisuflebis nacvlad misTvis valdebulebis Sesrulebis uz-
runvelyofis micemas gulismobs, mxolod movales gaaCnia, Tavdebis arCevis 
ufleba ar warmoiSoba.1305 

n. Tavdebobis xelSekrulebis Sewyveta
Tavdebobis xelSekruleba SesaZlebelia, sxvadasxva safuZvliT Sewydes. 

rogorc araerTxel aRiniSna, Tavdeboba aqcesoruli valdebulebaa da Sesa-
bamisad, misi sve-bedi ZiriTadi valdebulebis bedzea damokidebuli. ZiriTadi 
valdebulebis Sewyveta avtomaturad gamoiwvevs Tavdebobis xelSekrulebis 
Sewyvetasac. 
1300 MünchKomm/Habersack §773, Rn. 7.
1301 MünchKomm/Habersack §775, Rn. 9.
1302 Renicke/Tiedke, Bürgschaftsrecht, 153, Rn. 448.
1303 Staudinger/Horn §775 , Rn. 4.
1304 Dauner-Lieb/Langen/Beckmann §775, Rn. 7.
1305 MünchKomm/Habersack §775, Rn.12.
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 Tavdebobis xelSekruleba SesaZlebelia, rom gansazRvruli an ganusaz-
Rvreli vadiT iyos dadebuli. Tu xelSekruleba gansazRvruli vadiTaa dade-
buli, is avtomaturad Sewydeba am vadis gasvlisTanave. rac Seexeba uvado 
Tavdebobis xelSekrulebas, Tavdebs SeuZlia, rom igi Sewyvitos da droSi 
SeuzRudav pasuxismgeblobas Tavi daaRwios. kanoni Sesabamis regulirebas 
iTvaliswinebs uvado Tavdebobis xelSekrulebis SewyvetasTan dakavSirebiT. 
samoqalaqo kodeqsis 903-e muxlis pirveli nawilis Tanaxmad, SesaZlebelia 
amgvari uvado xelSekrulebis Sewyveta samTviani vadis dacviT. Tavdebma 
unda moiTxovos xelSekrulebis Sewyveta da moTxovnidan sami Tvis vadaSi es 
moTxovna unda dakmayofildes.1306 samTviani vadis gasvlis momentSi Tavdebo-
bis xelSekruleba Sewyvetilad CaiTvleba.1307 

 903-e muxlis Tanaxmad, samTviani vada gamoiyeneba aseve vadiani Tavdebo-
bis xelSekrulebis Sewyvetis SemTxvevaSi. im vadian xelSekrulebebSi, sadac 
5 welze metia gasuli, Tavdebobis Sewyveta moTxovnidan 3 Tvis ganmavlobaSi 
iqneba SesaZlebeli. xelSekrulebis calmxrivi Sewyvetis SemTxvevaSi Tavdebi 
valdebulia Seasrulos yvela is valdebuleba, rac mas Tavdebobis xelSek-
rulebiT hqonda nakisri.

 Tavdebobis xelSekrulebis Sewyvetis safuZvels warmoadgens aseve is 
SemTxveva, rodesac valis gadakisreba xdeba da mesame piri ikavebs movalis 
adgils. samoqalaqo kodeqsis 206-e muxlidan pirdapir gamomdinareobs, rom 
aRniSnul SemTxvevaSi, Tu Tavdebi ar ganacxadebs Tanxmobas am urTierTobis 
gagrZelebaze, Tavdeboba Sewydeba. am SemTxvevaSi Tavdebis gancxadebisaT-
vis aucilebelia Sesabamisi werilobiTi formis dacva, rom igi Tanaxmaa ga-
nagrZos Tavdeboba. rac Seexeba im SemTxvevas, rodesac kreditori movalis 
mimarT moTxovnas uTmobs sxva pirs, maSin samoqlaqo kodeqsis 201-e muxlis 
Tanaxmad, Tavdebobac am pirze gadava kanonis ZaliT (ipso ure). 

 movalis gardacvaleba gavlenas ver moaxdens Tavdebobis xelSekrulebis 
namdvilobaze. Tavdebobis xelSekruleba rCeba namdvili da ganagrZobs ar-
sebobas. es wesi gamoiyneba aseve maSin, rodesac memkvidreebi SezRudulad 
ageben pasuxs.1308 aseve Tavdebis gardacvalebac ar ganapirobebs Tavdebobis 
xelSekrulebis Sewyvetas.1309 igi gadadis memkvidreebze da ganagrZobs arse-
bobas.

 

1306 saqarTvelos samoqlaqo kodeqsis komentarebi, wigni IV, tomi II, gv. 241.
1307 iqve.
1308 Reinicke/Tiedtke, Bürgschaftsrecht, 46, Rn.141.
1309 Reinicke/Tiedtke Bürgschaftsrecht, 46, Rn.143.
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2. sabanko garantia

a. cneba
saqarTveloSi sabanko garantia valdebulebis Sesrulebis uzrunve-

lyofis sakmaod gavrcelebuli saSualebaa. 879-e muxlis Tanaxmad, igi fula-
di valdebulebaa, romlis Sesrulebasac principalis TxovniT garanti weri-
lobiT kisrulobs beneficiaris winaSe beneficiaris mxridan fuladi Tanxis 
gadaxdis Sesaxeb werilobiTi moTxovnis safuZvelze. misi Tavisebureba imaSi 
mdgomareobs, rom principalis mier nakisri valdebulebis Seusruleblobis 
SemTxvevaSi garants principalis nacvlad valdebulebis Sesruleba ki ar 
ekisreba beneficiaris winaSe, aramed mxolod garantiiT gaTvaliswinebuli 
Tanxis gadaxda.1310 

rogorc normis danawesidan Cans, sabanko garantiis valdebulebis 
monawileebi arian: garanti, principali da beneficiari. garanti, principalis 
Txovnis safuZvelze, gascems sabanko garantias. 879-e muxlis Tanaxmad, garan-
tis rolSi SeiZleba gamovidnen rogorc banki da sadazRvevo kompaniebi, aseve 
sxva sakredito dawesebulebebi. principali aris piri, romelic movalea im 
ZiriTad valdebulebaSi, romlis uzrunvelsayofad banki garantias gascems. 
principali SeiZleba iyos rogorc fizikuri, aseve iuridiuli piri.1311 rac 
Seexeba beneficiars, igi swored sabanko garantiiT uzrunvelyofili ZiriTa-
di valdebulebisa da Tavad sabanko garantiis kreditorad gvevlineba. prin-
cipalis msgavsad, beneficiaric SeiZleba rogorc fizikuri, aseve iuridiuli 
piri iyos.

sabanko garantia gansakuTrebiT xelsayreli da mimzidvelia beneficia-
risTvis. mniSvnelovani riskebi sabanko garantiidan beneficiarisTvis ar 
gamomdinareobs.1312 sabanko garantiis valdebulebis sxva monawileebTan Se-
darebiT mas sakmaod Zlieri samarTlebrivi pozicia aqvs.1313 

beneficiarisvis, erTi mxriv, sabanko garantiis mimzidveloba imaSi md-
gomareobs, rom sabanko garantia Tavdebobis msgavsad ganekuTvneba pira-
di uzrunvelyofis saSualebas, romlis drosac valdebulebis Sesruleba 
swored uzrunvelyofis gamcemis gadaxdisunarianobazea damokidebuli.1314 
vinaidan garanti moqmedi kanonmdeblobis Sesabamisad banki, sadazRvevo kom-
pania, an sxva sakredito dawesebulebaa, beneficiars garantiis farglebSi 
hyavs gadaxdisunariani movale, romelic moTxovnis jerovani wesiT ward-
genis SemTxvevaSi daakmayofilebs mis moTxovnas.1315 meore mxriv, sabanko ga-
rantia uzrunvelyofs imas, rom beneficiari garantisagan sabanko garantiiT 

1310 Wanturia, kreditis uzrunvelyofis samarTali, gv. 205.
1311 Schütze, Bankgarantien, S6.
1312 Graf von Westphalen/Jud/Westphalen, Die Bankgarantie im internationalen Handelsverkehr, S8.
1313 Horn, NJW 1980, S2153.
1314 Schimansky/Bunte/Lwowski/T. Fischer; Bankrechtshandbuch, Band II, §121 Rn 9.
1315 Schimansky/Bunte/Lwowski/T. Fischer; Bankrechtshandbuch, Band II, §121 Rn 11.
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gaTvaliswinebul Tanxas miiRebs. amisTvis beneficiars ar sWirdeba imis mt-
kiceba, namdvilad daarRvia Tu ara principalma sabanko garantiiT uzrun-
velyofili valdebuleba.1316 sabanko garantia uzrunvelyofs beneficiaris 
dakmayofilebas im SemTxvevaSic, rodesac principalsa da beneficiars Soris 
arsebuli ZiriTadi valdebulebidan gamomdinare beneficiaris moTxovna ar 
warmoSobila,1317 mTlianad Sesrulda, Sewyda an baTilia.1318 Sesabamisad, sa-
banko garantiis upiratesoba sxva uzrunvelyofis saSualebebTan SedarebiT 
imaSi mdgomareobs, rom sabanko garantiis dros moqmedebs principi `jer ga-
daixade, Semdeg idave~.1319 

ekonomikuri TvalsazrisiT, sabanko garantiis gacema garantis mxridan 
kreditis gacemas uTanabrdeba.1320 kreditis mimRebis rolSi principali gamo-
dis.1321 Sesabamisad, sabanko garantiis gacemis dros garanti mxolod prin-
cipalis gadaxdisunarianobis SemowmebiT Semoifargleba.1322 swored princi-
palisgan Seecdeba garanti regresuli anazRaurebis miRebas, beneficiaris 
dakmayofilebis Semdeg beneficiaris pirovneba garantis mier mxedvelobaSi 
ar miiReba. garanti ar warmoadgens beneficiarsa da principals Soris ar-
sebuli urTierTobis monawiles. igi ar ereva am urTierTobaSi. sabanko ga-
rantiidan gamomdinare, garants ekisreba gadaxdis valdebuleba, romelic 
ZiriTadad, principalsa da beneficiars Soris arsebuli valdebulebisagan 
damoukidebelia. amdenad, garantisaTvis mTavari riski imaSi mdgomareobs, rom 
principali gadaxdisuunaro gaxdeba da beneficiaris dakmayofilebis Semdeg 
regresuli anazRaurebis moTxovnis dakmayofilebas ver SeZlebs. praqtikaSi, 
rogorc wesi, am riksebis Tavidan acilebis mizniT, sabanko garantiis gacema 
sxvadasxva uzrunvelyofis saSualebis warmodgenazea damokidebuli. 

sabanko garantiis araaqcesoruli bunebidan gamomdinare, igi gansa-
kuTrebiT didi safrTxis Semcvelia principalisTvis. swored principalia im 
riskis matarebeli, rom beneficiari im SemTxvevaSic SeZlebs sabanko garan-
tiidan dakmayofilebis miRebas, rodesac principalsa da beneficiars Soris 
valdebuleba ar warmoSobila,1323 am valdebulebidan gamomdinare, beneficia-
ris moTxovna mTlianad Sesrulda, Sewyda an baTilia.1324 garanti, romelic 
daakmayofilebs beneficiars, beneficiarisaTvis gadaxdil Tanxas, regresuli 
wesiT swored principalisgan ainazRaurebs. garantis dakmayofilebis Semdeg 

1316 iqve. 
1317 Wanturia, kreditis uzrunvelyofis samarTali, gv. 213.
1318 am sakiTxTan dakavSirebiT ixileT, Tavi 3.2.9.
1319 Lieseke WM 1968, S 22.
1320 Nielsen, Bankgarantien bei Außenhandelsgeschäften, S16.
1321 Graf von Westphalen/Jud/Westphalen, Die Bankgarantie im internationalen Handelsverkehr, S7.
1322 iqve.
1323 Wanturia, kreditis uzrunvelyofis samarTali, gv. 213.
1324 Graf von Westphalen/Jud/Westphalen, Die Bankgarantie im internationalen Handelsverkehr, S 4, ix. 
aseve, 887 II muxli.
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yvela sadavo sakiTxi beneficiarsa da principals Soris unda gairkves.1325 am 
momentisaTvis ki beneficiari SesaZloa gadaxdisuunaro aRmoCndes da ver 
SeZlos usafuZvlod gadaxdili Tanxis dabruneba. sabanko garantiis urT-
ierTobis monawileTa Soris faqtobrivad ori xelSekruleba ideba. Tavda-
pirvelad sabanko garantiis xelSekruleba formdeba principalsa da garants 
Soris.1326 igi ormxrivi sasyidliani xelSekrulebaa,1327 romlis safuZvelzec 
garanti garkveuli sazRauris sanacvlod kisrulobs valdebulebas gasces 
sabanko garantia beneficiarze.1328 principalsa da garants Soris xelSek-
rulebisaTvis kanoni raime formas ar iTvaliswinebs, igi SeiZleba zepiradac 
daidos.1329 879-e muxlidan gamomdinare, formasavaldebulo mxolod Tavad 
sabanko garantiaa, romelsac garanti gascems beneficiarze.

sabanko garantiis pirobebi detalurad unda ganisazRvros principalsa 
da garants Soris dadebul xelSekrulebaSi.1330 principalis Txovna, romli-
Tac igi iTxovs garantisagan sabanko garantiis gacemas, naTeli da zusti 
unda iyos.1331 garanti valdebulia sabanko garantia principalis Txovnis 
Sesabamisad da garantTan gaformebuli xelSekrulebiT gaTvaliswinebuli 
miTiTebebis Sesabamisad gasces.1332 garanti mkacradaa principalis miTiTebe-
biT SeboWili. mas ar SeuZlia gadauxvios maT da TviTneburad gansazRvros 
garantiis pirobebi.1333 damoukidebeli gadawyvetilebis miReba garants mx-
olod im SemTxvevaSi xelewifeba, rodesac principali mianiWebs mas amgvar 
uflebamosilebas.1334

sabanko garantiis gacemis Sesaxeb xelSekrulebis gaformeba principalsa 
da beneficiars Soris da Tavad sabanko garantiis gacema ar aris erTi da 
igive.1335 sabanko garantiis gacemis Sesaxeb xelSekrulebis gaformeba jer 
kidev ar niSnavs sabanko garantiis arsebobas, aramed igi mxolod garantis 
valdebulebas warmoSobs sabanko garantiis gacemis Taobaze.1336 im SemTxveva-

1325 am sakiTxTan dakavSirebiT ixileT, Tavi 3.2.11.
1326 saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqoda gakotrebis saqmeTa 
palatis 2009 wlis 20 oqtombris #as-562-871-09 gadawyvetileba.
1327 saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2009 wlis 20 oqtombris #as-562-871-09 gadawyvetileba, am sakiTxTan dakavSire-
biT gansxvavebuli mosazreba ix. Sengelia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani 
(red.), saqarTvelos samoqalaqo kodeqsis komentari, wigni me-4, tomi me-2, Tb., 2001, 615-e 
muxli, gv. 216.
1328 MünchKomm HGB /Welter, Zahlungsverkehr, Rn J 24; Canaris, Bankvertragsrecht, Rn 1106.
1329 Wanturia, kreditis uzrunvelyofis samarTali, gv. 213.
1330 Schütze, Bankgarantien, S 19. 
1331 Uniform Rules on Demand Guarantees (URDG) ICC-Publ. #458 Art. 3.
1332 Staudinger/Horn Vorb. zu §765-778 BGB, Rn 358; Schimansky/Bunte/Lwowski/Fischer, Bankrechts-
Handbuch, §121 Rn 82.
1333 Canaris, Bankvertragsrecht, Rn 1107; Baumbach/Hopt HGB/Hopt, Bankgeschäfte, Rn L/4.
1334 Schimansky/Bunte/Lwowski/Fischer, Bankrechts-Handbuch, §121Rn 83.
1335 Wanturia, kreditis uzrunvelyofis samarTali, gv. 212.
1336 iqve.
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Si, Tu garanti daakmayofilebs principalis Txovnas, maSin igi gascems sa-
banko garantias, romelic calmxrivi xelSekrulebaa da romelic garantis 
calmxriv valdebulebas warmoSobs beneficiaris winaSe.1337 imisaTvis, raTa 
sabanko garantiis xelSekruleba dadebulad CaiTvalos, aucilebelia benefi-
ciari daeTanxmos garantiis pirobebs. beneficiaris mxridan Tanxmobis gamox-
atva praqtikaSi, rogorc wesi, konkludenturad, sabanko garantiis miRebiT 
xorcieldeba.1338 sabanko garantia realuri xasiaTis xelSekrulebaa,1339 igi 
aucileblad werilobiTi formiT unda iqnes gamoxatuli.

garanti
(mag., banki)

sabanko garantia

principali
(mag., myidveli)   
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(mag., gamyidveli)   

rogorc aRiniSna, sabanko garantiis gacema principalis Txovnisa da misi 
miTiTebebis Sesabamisad unda moxdes. masSi aucileblad unda mieTiTos ga-
rantis, principalisa da beneficiaris pirovneba. sabanko garantiaSive unda 
mieTiTos xelSekruleba, romlis uzrunvelsayofadac xdeba misi gacema.1340 
garda amisa, Gsabanko garantiidan naTlad unda gamomdinareobdes Tanxis 
maqsimaluri odenoba, romlis gadaxdasac garanti kisrulobs beneficiaris 
winaSe principalis magivrad.1341 sabanko urTierTobebSi Cveulebrivi praqti-
kaa, rom Tanxa, romlis farglebSic garanti kisrulobs valdebulebas ara 
mxolod cifrebSi, aramed sityvasityviT iqnes gamoxatuli garantiis teqst-

1337 saqarTvelos uzenaesi sasamarTlos samewarmeo,  samoqalaqo da gakotrebis saqmeTa 
palatis 2009 wlis 20 oqtombris #as-562-871-09 gadawyvetileba. 
1338 MünchKomm HGB /Welter , Zahlungsverkehr, Rn 44.
1339 Sengelia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni me-4, tomi me-2, Tbilisi, 2001, 615-e muxli, gv. 216.
1340 Uniform Rules on Demand Guarantees (URDG) ICC-Publ. #458 Art. 3.
1341 Schimansky/Bunte/Lwowski/Fischer, Bankrechts-Handbuch, §121 Rn 55.
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Si.1342 am Tanxis zeviT garants pasuxismgebloba ar daekisreba. garantis pasux-
ismgeblobis maqsimaluri Tanxa sabanko garantiaSi, rogorc wesi, erovnul 
valutaSi ganisazRvreba, Tumca SesaZlebelia garantma sabanko garantia 
ucxour valutaSic gasces. sabanko garantiaSi unda ganisazRvros sagarantio 
SemTxveva, anu valdebulebis is darRveva, romelic beneficiars garantisagan 
Tanxis moTxovnis uflebas aniWebs.1343 zogierT SemTxvevaSi mxareebi sabanko 
garantiis teqstSi mis gansazRvras sakmaod zogadi saxiT axdenen, rac benefi-
ciars uflebas aZlevs pirvelive moTxovnisTanave daikmayofilos sakuTari 
moTxovna e.w. garantia pirvelive moTxovnisTanave.1344 garantiis teqstSi unda 
mieTiTos misi ZalaSi Sesvlis TariRi, moqmedebis vada da garantiis Sewyvetis 
winapirobebi. garda aRniSnulisa, garantiaSive unda ganisazRvros beneficia-
ris mxridan moTxovnis wardgenis forma da TandarTuli dokumentebis nusxa. 
miRebuli praqtikaa aseve sabanko garantiaSi im winapirobebis SeTanxmeba, 
romelTa arsebobis SemTxvevaSic, sabanko garantiidan gamomdinare, garantis 
pasuxismgebloba Semcirdeba.1345 883-e muxlis Sesabamisad, SesaZloa sabanko 
garantiaSi miTiTebuli iyos sabanko garantiidan gamomdinare moTxovnis ga-
dacemis SesaZleblobac. 

sabanko garantias, rogorc valdebulebis Sesrulebis uzrunvelyofis sa-
Sualebas, mravali qveynis kanonmdebloba icnobs. 1970 wlidan moyolebuli 
saerTaSoriso doneze iyo sabanko garantiis mowesrigebel normaTa unifi-
kaciis araerTi mcdeloba.1346 magaliTad, 1978 wels saerTaSoriso savaWro 
palatis mier SemuSavebul iqna saxelSekrulebo garantiebisaTvis erTiani 
direqtiva (ICC-Publ. Nr. 325 _ Uniform Rules for Contract Guarantees).1347 am direqti-
vam mniSvnelovani pratikuli funqcia ver SeiZina.1348 1991 wlis 3 dekembers 
saerTaSoriso savaWro palatam miiRo direqtiva garantiis moTxovnis erTiani 
wesebis Sesaxeb (ICC-Publ. Nr. 458 _ Uniform Rules on Demand Guarantees (URDG)).1349 
Tumca, direqtiviT gaTvaliswinebuli moTxovnis wardgenis calkeuli wesebi 
mniSvnelovnad arTulebda beneficiaris mxridan moTxovnis ganxorciele-
bas.1350 Sesabamisad, aRniSnulma direqtivamac praqtikaSi fexi ver moikida.1351 
direqtivis safuZvliani gadamuSavebis Semdeg, 2009 wlis 24 noembers saerTa-
Soriso savaWro palatam axali redaqcia SeimuSava, romelic URDG Nr. 758 pub-

1342 Graf von Westphalen/Jud/Westphalen, Die Bankgarantie im internationalen Handelsverkehr, S 124.
1343 Wanturia, kreditis uzrunvelyofis samarTali, gv. 219.
1344 iqve. ix. aseve, Schimansky/Bunte/Lwowski/Fischer, Bankrechts-Handbuch, §121 Rn 13.
1345 Schütze, Bankgarantien, S 23; Uniform Rules on Demand Guarantees (URDG) ICC-Publ. #458 Art 3 lit. 
H.
1346 MünchKomm HGB /Welter , Zahlungsverkehr, Rn 6.
1347 iqve.
1348 Eisele, Bank- und Kapitalmarktrecht, S 143.
1349 Schimansky/Bunte/Lwowski/Fischer, Bankrechts-Handbuch, §121 Rn 288.
1350 iqve.
1351 Eisele, Bank- und Kapitalmarktrecht, S 143.
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likaciis saxiT gamoqveynda da 2010 wlis 1 ivliss Sevida ZalaSi.1352 erT-erTi 
mTavari mizani amgvari reviziisa imaSi mdgomareobs, rom sabanko garantiis 
wesebi akreditivis wesebs gauTanabros.1353 garda amisa, gaTvaliswinebul iqna 
is praqtikuli gamocdileba, rac URDG Nr. 458 moqmedebis ganmavlobaSi dag-
rovda. xsenebuli direqtivebiT gaTvaliswinebuli cakleuli wesebi mravalma 
qveyanam gaiziara. gamonaklisi arc qarTuli samarTalia. 

sabanko garantiis nimuSi

garanti ss `/-----------------/ banki~

/-------------------------------/(garantis saidentifikacio kodi)

/---------------------------------------------/(misamarTi)

principali /------------------------------------------/

/----------------------------------/ (piradi nomeri, anda saidentifikacio kodi)

/----------------------------------------------/(misamarTi)

beneficiari /------------------------------------------/

/--------------------------/ (piradi nomeri, anda saidentifikacio kodi)

/-----------------------------------------------/(misamarTi)

bankisaTvis cnobili gaxda, rom 20--- wlis /--------------/ principalsa /-----
--------/ da beneficiars /-----------------/ Soris daido nasyidobis xelSekrule-
ba # ---, romlis sruli da drouli Sesrulebis uzrunvelsayofis mizniT 
principalma ikisra sabanko garantiis wardgenis valdebuleba.

winamdebare sabanko garantiiT garanti ss `/-------------------/ banki~ kisru-
lobs gamouTxovad valdebulebas gadauxados beneficiars /-------------------
--/ nebismieri Tanxa/Tanxebi, magram ara umetes jamSi /-------------------------/ 
(Tanxa sityvierad) beneficiaris werilobiTi moTxovnis miRebidan /------------
----/ (dReTa raodenoba sityvierad) dRis vadaSi. 

sabanko garantiis maqsimaluri Tanxa /------------------------/ (Tanxa sityvi-
erad) lari. 

 

1352 Schimansky/Bunte/Lwowski/Fischer, Bankrechts-Handbuch, Rn 289.
1353 iqve. 
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winamdebare sabanko garantiis Semcirebis winapirobebi /---------------------
----/ (mag., winamdebare sabanko garantia mcirdeba principalis mier ganxor-
cielebuli gadaxdebis proporciulad.)

sabanko garantiidan gamomdinare moTxovna banks unda waredginos /----
---------------/ (werilobiT/eleqtronulad) uflebamosili piris xelmoweriT 
(Tu beneficiari iuridiuli piria beWdiT). moTxovnaSi miTiTebuli unda iyos 
moTxovnili Tanxa, aseve is garemoeba, ris gamoc moxda moTxovnis wardgena. 
moTxovnas unda daerTos Semdegi dokumentebi /------------------------------------
--------------------/ (dokumentebis CamonaTvali) 

sabanko garantia ZalaSi Sedis /-------------------/(konkretuli TariRi, anda 
sxva garemoeba) da moqmedebs /-----------------------------/(konkretuli TariRi, 
anda sxva garemoeba). aRniSnulidan gamomdinare, nebismieri moTxovna miRe-
bul unda iqnes aRniSnul /-----------------------------/ (TariRamde, garemoebis 
dadgomamde) Semdeg misamarTze /---------------------------/

sabanko garantiis gauqmebis winapirobebi

/----------------------------------/

/----------------------------------/

garantis warmomadgeneli
(xelmowera, beWedi)

b. sabanko garantiis ZalaSi Sesvla
sabanko garantiis ZalaSi Sesvlis TariRis gansazRvras didi praqtiku-

li mniSvneloba aqvs. swored am momentidan warmoiSoba sabanko garantiidan 
gamomdinare garantis valdebuleba beneficiaris winaSe. Sesabamisad, sabanko 
garantiaSi aucileblad unda iyos miTiTebuli misi ZalaSi Sesvlis TariRi. 
884-e muxlSi dadgenili saerTo wesis Tanaxmad, kanonmdebeli sabanko garan-
tiis ZalaSi Sesvlis TariRad mis gacemis dRes miiCnevs. sabanko garantiis 
gacemaSi igulisxmeba garantis mier jerovani wesiT Sedgenili sabanko garan-
tiis gadacema uSualod beneficiarisTvis, an misi gadacema principalisaTvis, 
SemdgomSi beneficiarisTvis gadacemis mizniT.1354 swored gacema warmoadgens 
iuridiul faqts, romelic warmoSobs garantis valdebulebas beneficiaris 
mimarT.1355 swored gacemis Semdeg warmoiSoba saxelSekrulebo urTierToba 
beneficiarsa da garants Soris.1356 sabanko garantia ZalaSi Sedis misi gacemis 

1354 E.A. Cyxaнов, Гражданское право, Tом III, 3-e издание, C104.
1355 iqve. 
1356 Wanturia, kreditis uzrunvelyofis samarTali, gv. 215.
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TariRidan im SemTxvevaSi, Tuki amis Taobaze mkafio SeTanxmeba garantsa da 
principals Soris ar arsebobs.1357 

kanonmdebeli 884-e muxlSi dasaSvebad miiCnevs mxareTa mier gansxvavebuli 
wesis SeTanxmebas. magaliTad, SesaZlebelia, garantma da principalma sagange-
bo SeTanxmebiT gansazRvron sabanko garantiis ZalaSi Sesvlis vada, romelic 
gansxvavebuli iqneba sabanko garantiis gacemis TariRisagan. mxareebs aseve 
SeuZliaT sabanko garantiis ZalaSi Sesvla sxvadasxva garemoebaze damokide-
buli gaxadon.1358 rogorc saqarTvelos uzenaesma sasamarTlom Tavis erT-
erT gadawyvetilebaSi ganmarta, `mxareebi Tavisufali arian sabanko garantiis 
moqmedebis vadis gansazRvris wesSi, rac SeiZleba damokidebuli iyos, rogorc 
kalendarul TariRze, raime pirobaze, raime movlenis dadgomaze, aseve raime 
moqmedebis Sesrulebaze~.1359 magaliTad, mxareebs SeuZliaT SeTanxmdnen, rom 
sabanko garantia ZalaSi Seva beneficiaris mier principalisTvis saqonlis 
miwodebisTanave, beneficiaris mier principalisaTvis sesxis gamoyofisTa-
nave da a.S. msgavsi SeTanxmebis arsebobis SemTxvevaSi sabanko garantia ZalaSi 
Seva ara misi gacemis momentidan, aramed swored mxareTa mier SeTanxmebuli 
TariRidan.

g. sazRauri sabanko garantiis gacemisaTvis
rogorc wesi, garanti principalis Txovnis safuZvelze, gascems sabanko 

garantias, romlis Tanaxmadac igi kisrulobs valdebulebas pasuxi agos 
beneficiaris winaSe principalis valdebulebis Sesrulebaze. principali 
valdebulia garants gadauxados sazRauri sabanko garantiis gacemisaTvis. 
sazRauris odenoba, ZiriTadad, damokidebulia sabanko garantiiT nakisri 
valdebulebis moculobasa da sabanko garantiis moqmedebis vadaze. sabanko 
garantiis gacemisaTvis sazRauris SeTanxmeba da misi odenobis gansazRvra, 
Cveulebriv, garantsa da principals Soris gaformebul xelSekrulebaSi xde-
ba.1360

rogorc aRiniSna, sabanko garantia Tavisi arsiT uTanabrdeba sakredito 
dawesebulebis mier kreditis gacemas. Sesabamisad, praqtikaSi masTan daka-
vSirebuli riskebis uzrunvelyofa, mxolod 880 II muxliT gaTvaliswinebu-
li sazRauris gadaxdiT ver moxdeba. sazRauri, romelsac principali 880 II 
muxlis safuZvleze sabanko garantiis gacemisTvis ixdis, aris anazRaureba 
kapitalis boWvisaTvis, romelsac garanti axorcielebs. es swored is kapita-
lia, romelic garants sabanko garantiis moqmedebis mTliani periodis gan-
mavlobaSi unda gaaCndes, raTa beneficiaris mxridan moTxovnis wardgenis 

1357 Sengelia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni me-4, tomi me-2, Tb., 2001, 619-e muxli, gv. 221.
1358 Graf von Westphalen/Jud/Westphalen, Die Bankgarantie im internationalen Handelsverkehr, S 118f.
1359 saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2009 wlis 20 oqtombris #as-562-871-09 gadawyvetileba. 
1360 Schütze, Bankgarantien, S 25.
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SemTxvevaSi igi daakmyofilos.1361 igi ar gvevlineba im riskis ekvivalenturad, 
romelsac sabanko garantiiT garanti kisrulobs beneficiaris winaSe.1362 Se-
sabamisad, praqtikaSi xSirad garanti sabanko garantiis gacemas principalis 
mxridan sxvadasxva uzrunvelyofis saSualebaTa warmodgenas ukavSirebs. es 
saSualebebi amcirebs principalis SesaZlo gadaxdisuunarobis risks da 890-e 
muxlidan gamomdinare, garantis regresuli anazRaurebis moTxovnis ganxor-
cielebas uzrunvelyofs principalis mimarT.1363 

xSirad sabanko garantiebi Seicaven konkretul miTiTebas TariRebze, 
saidanac es garantia Sedis ZalaSi. SesaZlebelia, sabanko garantiis gacemis 
TariRi ar emTxveodes misi ZalaSi Sesvlis TariRs. Sesabamisad, ismis kiTxva: 
880 II muxliT gaTvaliswinebuli garantis moTxovna am SemTxvevaSi sabanko 
garantiis gacemisTanave, Tu misi ZalaSi Sesvlis momentidan warmoiSoba? 
rogorc aRiniSna, sabanko garantiis gacema sakredito dawesebulebis mier 
kreditis gacemis ekvivalenturia. kreditis amRebis rolSi am SemTxvevaSi 
principali gamodis. Sesabamisad, bankis kapitalis boWva warmoiSoba im mo-
mentidan, rodesac bankma gasca sabanko garantia da mniSvneloba ar eniWeba 
im garemoebas, igi ZalaSi misi gacemisTanave Sedis Tu mogvianebiT.1364 es saz-
Rauri sabanko garantiisTvis gadasaxdelia im momentidan, rodesac garantma 
sabanko garantia imgvarad gauSva brunvaSi, rom misgan aRar aris damokide-
buli sabanko garantiidan gamomdinare moTxovnis ganxorcieleba moxdeba Tu 
ara.1365 SesaZlebelia, rom mxareebma urTierTSeTanxmebiT es sakiTxi sxvanai-
rad daareguliron.

d. sabanko garantiis damoukidebloba ZiriTadi valdebulebisagan
sabanko garantiis mTavari ganmasxvavebeli Tavisebureba sxva uzrunve-

lyofis saSualebebisagan is aris, rom igi ar aris damokidebuli xelSek-
rulebaze, romlis uzrunvelsayofadac gaica garantia.1366 sabanko garantia 
araaqcesoruli valdebulebaa. igi beneficiaris kuTvnili moTxovnis dakmay-
ofilebas im SemTxvevaSic uzrunvelyofs, roca sabanko garantiiT uzrunve-
lyofili ZiriTadi valdebulebidan gamomdinare beneficiaris moTxovna ar 
warmoSobila,1367 mTlianad an nawilobriv Sesrulda, Sewyda an baTilia.1368 

1361 Sandkühler, Bankrecht, S 136.
1362 Nielsen, Bankgarantien bei Außenhandelsgeschäften, S72.
1363 am sakiTxTan dakavSirebiT ixileT, Tavi 3.2.10. 
1364 Graf von Westphalen/Jud/Westphalen, Die Bankgarantie im internationalen Handelsverkehr, S 363f.
1365 MünchKomm HGB /Welter , Zahlungsverkehr, Rn J37.
1366 Staudinger/Horn Vorb. zu §765-778 BGB, Rn 213; saqarTvelos uzenaesi sasamarTlos same-
warmeo, samoqalaqo da gakotrebis saqmeTa palatis 2009 wlis 17 martis #as-781-996-08 
gadawyvetileba.
1367 Wanturia, kreditis uzrunvelyofis samarTali, gv. 213.
1368 MünchKomm HGB/Welter, Zahlungsverkehr, Rn 3; Sorgel/Häuser Vorb. zu §765-778 BGB, Rn 64; saqa-
rTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa palatis 
2009 wlis 17 martis #as-781-996-08 gadawyvetileba.
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sabanko garantiis, rogorc araaqcesoruli valdebulebis, Sedegi imaSi 
mdgomareobs, rom garants ar SeuZlia beneficiars warudginos Sesagebeli, 
romelic beneficiarsa da principals Soris arsebuli garantiiT uzrunve-
lyofili urTierTobidan gamomdinareobs.1369 rogorc saqarTvelos uzenaes-
ma sasamrTlom Tavis erT-erT gadawyvetilebaSi aRniSna, `sabanko garantia 
Sesasrulebelia gacemuli pirobebis farglebSi beneficiaris moTxovnisTa-
nave, miuxedavad imisa, arsebobs Tu ara ZiriTadi valdebulebidan gamomdinare 
Sesagebeli~.1370 beneficiarsa da principals Soris dadebuli ZiriTadi xelSek-
ruleba damoukidebelia beneficiarsa da garants Soris arsebuli urTier-
Tobidan. garda amisa, garants ara aqvs ufleba uari ganacxados Sesrulebaze 
da beneficiars warudginos Sesagebeli im urTierTobidan gamodinare, ro-
melic safuZvlad udevs sabanko garantias.1371 

magaliTi:
a-m da b-m gaaformes 100 tona cementis nasyidobis xelSekruleba, romlis 

Tanaxmadac, a-s SeTanxmebuli saqoneli unda miewodebina 2012 wlis agvistos 
bolomde. b-s, saqonlis miwodebidan 3 dRis vadaSi, unda gadaexada misi Ri-
rebuleba _ 50 000 lari. valdebulebis Sesrulebis uzrunvelyofis mizniT, 
b-m warmoudgina a-s ss `bankis~ mier gacemuli sabanko garantia 50 000 laris 
odenobiT, romliTac banki kisrulobda valdebulebas gadaexada beneficia-
risaTvis 50 000 lari 2012 wlis 1 oqtombramde. sabanko garantiis gacemis 
Semdeg b-m daarRvia garantTan gaformebuli xelSekrulebiT nakisri valde-
buleba da dadgenil vadaSi ar gadaixada xelSekrulebiT gaTvaliswinebuli 
sazRauri sabako garantiisaTvis. rodesac a moiTxovs sabanko garantiidan 
gamomdinare valdebulebis Sesrulebas, banks ar SeuZlia uari ganacxados 
garantiis pirobebis Sesabamisad wardgenili moTxovnis dakmayofilebaze im 
motiviT, rom b-m sabanko garantiis gacemisaTvis dadgenili sazRauris gadax-
dis vada daarRvia.

ra Tqma unda, garants ufleba aqvs warudginos beneficiars Sesagebeli, 
romelic uSualod sabanko garantiidan gamomdinare, massa da beneficiars 
Soris arsebuli urTierTobidan gamomdinareobs. es iseTi Sesageblebia, rom-
lebic uSualod garantiis Sinaarsidan gamomdinareobs.1372 magaliTad, ga-
rants SeuZlia warudginos beneficiars Sesagebeli imasTan dakavSirebiT, rom 
sabanko garantiidan gamomdinare moTxovna ar iqna wardgenili werilobiTi 
formis dacviT, igi waredgina garants sabanko garantiis moqmedebis vadis 
gasvlis Semdeg, moTxovna wardgenil iqna sabanko garantiaSi miTiTebuli do-
kumentebis gareSe da a.S. 
1369 MünchKomm/Habersack Vorb. zu §765-778 BGB, Rn 20.
1370 saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2009 wlis 20 oqtombris gadawyvetileba #as-562-871-09. 
1371 Graf von Westphalen/Jud/Westphalen, Die Bankgarantie im internationalen Handelsverkehr, S 32; Ermann 
/Hermann, Vorb. zu §765-778 BGB, Rn 26; Pleyer, JZ 1985, S1000.
1372 Liesecke, WM 1968, S22ff; Canaris, Bankvertragsrecht, Rn 1135.
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sabanko garantiis damoukideblobaze gavlenas arc is axdens, rom sabanko 
garantiaSi pirdapir aris miTiTebuli xelSekrulebaze, romlis uzrunve-
lyofis mizniTac moxda garantiis gacema.1373

xSirad sabanko garantiis damoukideblobas termin `abstraqtulobiTac~ 
aRweren.1374 termini ZiriTadi valdebulebisagan sabako garantiis damoukide-
blobas, mis araaqcesorulobas usvams xazs.1375 Tuki am termins gaviziarebT, 
garantia SeiZleba `abstraqtul~ uzrunvelyofis saSualebad CavTvaloT.1376

e. sabanko garantiis gamoTxovis dauSvebloba
sabanko garantia SeiZleba iyos gamoTxovadi da gamouTxovadi. 882-e mux-

lis mixedviT, sabanko garantia, rogorc wesi, gamouTxovadi saxisaa. igi 
saerTaSoriso praqtikaSic gamouTxovadia.1377 aRniSnuli wesi mizanSewonil-
ia da igi srul SesabamisobaSia sabanko garantiis, rogorc uzrunvelyofis 
RonisZiebis, arsTan. marTalia, sabanko garantia garantsa da principals So-
ris SeTanxmebiT gaicema, Tumca es ar niSnavs garantis uflebas nebismier 
SemTxvevaSi calmxrivad uari Tqvas garantiiT nakisr valdebulebaze da igi 
ukan gamoiTxovos.1378 garanti SeboWilia nakisri valdebulebiT garantiis mo-
qmedebis mTliani periodis ganmavlobaSi. 

kanonmdebeli 882-e muxlSi dasaSvebad miiCnevs gamoTxovadi sabanko ga-
rantiis arsebobasac. gamoTxovadi sabanko garantia gamonaklisia saerTo 
wesidan. garanti da principali sagangebod unda SeTanxmdnen amis Taobaze. 
garda amisa, sabanko garantia gamoTxovadad rom CaiTvalos, sabanko garantia 
unda Seicavdes Sesabamis miTiTebas. sabanko garantiaSive unda iqnes miTiTe-
buli safuZvlebi, romlebic sabanko garantiis ukan gamoTxovis uflebas war-
moSobs. garants ar SeuZlia sakuTari Sexedulebisamebr gamoiTxovos sabanko 
garantia.1379 

Tuki sabanko garantia gamoTxovadia, misi ganxorcieleba mxolod ga-
rants SeuZlia.1380 Tu garanti gadawyvets sabanko garantiis gamoTxovas, maSin 
igi namdvili iqneba im momentidan, rodesac beneficiari miiRebs garantis 
werilobiT gancxadebas gamoTxovis Taobaze.1381 sabanko garantiis gamoTxo-
vis momentidan wydeba garantiidan gamomdinare garantis valdebuleba.1382 
am momentamde beneficiars SeuZlia mimarTos garants da sabanko garanti-

1373 Wanturia, kreditis uzrunvelyofis samarTali, gv. 208.
1374 Canaris, Bankvertragsrecht, Rn1125; BGH WM 1982, 1325.
1375 Staudinger/Horn Vorb. zu §765-778 BGB, Rn 219.
1376 Schimansky/Bunte/Lwowski/Fischer, Bankrechts-Handbuch, §121 Rn 6.
1377 Goode, Guide to the ICC Uniform Rules for Demand Guarantees, S 55.
1378 Sengelia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni me-4, tomi me-2, Tb., 2001, 618-e muxli, gv. 219.
1379 Schütze, Bankgarantien, S11.
1380 Schütze, Bankgarantien, S10.
1381 Cyxaнов, Гражданское право, Tом III, 3-e издание, C 109. 
1382 Schütze, Bankgarantien, S11.
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idan gamomdinare kuTvnili moTxovna daikmayofilos. Tu garants ar gamouy-
enebia gamoTxovis ufleba, xolo beneficiari moiTxovs sabanko garantiiT 
gaTvaliswinebuli valdebulebebis Sesrulebas, garantis gamoTxovis ufleba 
uqmdeba.1383 Tuki beneficiaris moTxovna ufro adre miva garantTan, vidre 
garantiis gamoTxovis gancxadeba _ beneficiarTan, garantis valdebuleba 
beneficiaris winaSe Sewyvetilad ver CaiTvleba.1384

magaliTi:
daTom lukas asesxa 10 000 lari 1 wlis vadiT. lukam valdebulebis Ses-

rulebis uzrunvelyofis mizniT bankTan gaaforma sabanko garantiis xelSek-
ruleba, romlis safuZvelzec bankma daTos sasargeblod gasca sabanko garan-
tia 10 000 laris odenobiT. sabanko garantiis xelSekrulebaSi luka da banki 
SeTanxmdnen, rom banks ufleba hqonda gamoeTxova garantia. amasobaSi dadga 
gadaxdis dro. daTom banks gaugzavna werilobiTi moTxovna, romelSic igi 
iTxovda sabanko garantiidan gamomdinare valdebulebis Sesrulebas. amasTa-
nave, bankma gamougzavna gamoTxovis Sesaxeb Setyobineba. Tu daTos moTxovna 
bankTan ufro adre miva, vidre bankis Setyobineba daTosTan, maSin banki ver 
ganaxorcielebs sabanko garantiis gamoTxovas da valdebuli iqneba Seasru-
los daTos moTxovna. 

im SemTxvevaSi, rodesac garantis mier gamouTxovadi sabanko garantia 
iyo gacemuli da garanti SemdgomSi moiTxovs mis gamoTxovas, maSin amgvari 
gamoTxova baTilia da igi gavlenas ver moaxdens garantis pasuxismgebloba-
ze.1385

v. sabanko garantiidan gamomdinare moTxovnis gadacema
883-e muxlSi ganmtkicebuli saerTo wesis Tanaxmad, sabanko garantiidan 

gamomdinare, beneficiaris moTxovna garantis mimarT ar SeiZleba sxva pirs 
gadeces. ra Tqma unda, SesaZlebelia, rom beneficiarma kuTvnili moTxovna 
principalis mimarT sxvas dauTmos, Tumca arc aRniSnuli gamoiwvevs sabanko 
garantiidan gamomdinare beneficiaris moTxovnis gadasvlas am pirze kanonis-
mieri cesiis gziT. rogorc araerTxel aRiniSna, sabanko garantia araaqceso-
ruli xasiaTis uzrunvelyofis RonisZiebaa. Sesabamisad, sabanko garantiidan 
gamomdinare, beneficiaris moTxovna garantis mimarT avtomaturad ar gaizi-
arebs sabanko garantiiT uzrunvelyofili ZiriTadi valdebulebis beds.1386 

aRniSnuli rodi niSnavs, rom, sabanko garantiidan gamomdinare, benefi-
ciaris moTxovnis gadacema gamoricxulia.1387 883-e muxli gamonaklisis saxiT 
SesaZleblad miiCnevs amgvar gadacemas. imisaTvis, rom sabanko garantiidan 

1383 Cyxaнов, Гражданское право, Tом III, 3-e издание, C 109. 
1384 Schütze, Bankgarantien, S11.
1385 Cyxaнов, Гражданское право, Tом III, 3-e издание, C 109.
1386 Canaris, Bankvertragsrecht, Rn 1150; MünchKomm/Habersack Vorb. zu §765-778 BGB, Rn 21.
1387 Zeller, BB 1990.
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gamomdinare beneficiaris moTxovna gadacemadad CaiTvalos aucilebelia 
aRniSnuli mkafiod gamomdinareobdes TviT sabanko garantiidan.1388 garda ami-
sa, aucilebelia principali da garanti xelSekrulebaSi SeTanxmdnen aRniS-
nulis Taobaze.1389 sabanko garantiaSive unda iqnes miTiTebuli beneficiaris 
moTxovnis gadacemis winapirobebi da misi ganxorcielebis wesi.1390 

imis gaTvaliswinebiT, rom sabanko garantia araaqcesoruli saxis abstraq-
tuli valdebulebaa, amgvari gadacema gansakuTrebiT saxifaToa garantisT-
vis. amitom moTxovnis gadacemis namdvilobisaTvis aucilebelia garantis 
Tanxmoba.1391 swored am TanxmobiT garanti dacul unda iqnes im safrTxisagan, 
rom beneficiaris adgils garantisaTvis arasasurveli piri daikavebs.1392 im 
SemTxvevaSi, Tu garantia garantsa da principals Soris arsebuli SeTanxmebis 
sawinaaRmdegod gaicema beneficiarze, garantiidan gamomdinare, moTxovnis 
mesame pirze gadacemis uflebiT, garanti dakargavs principalis mimarT re-
gresuli anazRaurebis moTxovnis uflebas.1393

z. beneficiaris mier moTxovnis wardgenis forma
sabanko garantiidan gamomdinare, garantis valdebuleba beneficia-

ris winaSe garantis mxridan Sesasrulebelia im momentidan, rodesac ben-
eficiari garants warudgens moTxovnas fuladi Tanxis gadaxdis Sesaxeb. 
mxareebi sabanko garantiaSi Cveulebriv TviTon gansazRvraven im winapiro-
bebs, romelTa arsebobis SemTxvevaSic beneficiari uflebamosilia moiTxo-
vos gadaxda. Tumca kanonmdebeli 885-e muxlSi specialurad adgens gadax-
dis moTxovnis ganxorcielebis winapirobebs _ e.w. formalur winapirobebs, 
romlebic im SemTxvevaSi gamoiyeneba, rodesac mxareebi am winapirobebze ar 
SeTanxmebulan.1394KmoTxovnis wardgenis formaluri winapirobebis dacvas gan-
sakuTrebuli yuradReba „pirvelive moTxovnisTanave gadaxdis garantiis“ 
dros eqceva, vinaidan am SemTxvevaSi beneficiars faqtobrivad SeuzRudavi 
uflebamosileba gaaCnia, risi kompensirebac swored am formalur proce-
duraze aqcentis gadataniT xdeba.1395 

885 I muxlis Tanaxmad, sabanko garantiidan gamomdinare, beneficiaris 
moTxovna garants werilobiTi formiT unda waredginos.1396 moTxovnaze xel-
mowera beneficiaris mier unda iyos Sesrulebuli.1397 beneficiars SeuZlia 

1388 Schütze, Bankgarantien, S58.
1389 iqve.
1390 Cyxaнов, Гражданское право, Tом III, 3-e издание, C 109.
1391 Schütze, Bankgarantien, S58.
1392 Eisemann/Schütze, Das Dokumentenakkreditiv im Internationalen handelsverkehr, S160.
1393 Cyxaнов, Гражданское право, Tом III, 3-e издание, C109.
1394 Wanturia, kreditis uzrunvelyofis samarTali, gv. 221.
1395 iqve.
1396 Sead., 885 I muxli; Uniform Rules on Demand Guarantees (URDG) ICC-Publ. #458 Art. 20 lit. A. 
1397 Staudiunger/Horn Vorb. zu §765-778 BGB, Rn 319.
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moTxovnis wardgena warmomadgenlis meSveobiTac.1398 Tu beneficiari iuridi-
uli piria, xelmowera misi kanonieri warmomadgenlis _ xelmZRvanelobasa 
da warmomadgenlobaze uflebamosili piris mier unda iyos Sesrulebuli.1399 
SesaZlebelia, beneficiarma moTxovnaze kuTvnili xelmowera notariulad 
daamowmos.1400 

kanonmdebelma aRniSnuli wesis SemoRebiT mxedvelobaSi miiRo is gare-
moeba, rom sabanko garantia araaqcesoruli xasiaTis valdebulebaa da didi 
riskebis Semcvelia, maT Soris TviTon garantisaTvis. Sesabamisad, sabanko ga-
rantiis jerovani moTxovnisaTvis aucilebeli winapirobaa imis dadgena, rom, 
sabanko garantiidan gamomdinare, moTxovnis wardgena uflebamosili piris 
mier xdeba.1401 swored amas emsaxureba werilobiTi forma. igi mizand isaxavs 
bankis darwmunebas, rom moTxovnis warmdgeni namdvilad beneficiaria, Tumca 
am wesidan kanoni erT gamonakliss iTvaliswinebs. 885 I muxlis Tanaxmad, ben-
eficiari uflebamosilia, garants eleqtronulad warudginos moTxovna im 
SemTxvevaSi, roca garantsa da beneficiars Soris arsebobs SeTanxmeba, ele-
qtronuli dokumentbrunvis sistemis gamoyenebiT fuladi Tanxis gadaxdis 
Sesaxeb moTxovnis miRebis Taobaze. mTavaria, moTxovnidan moTxovnis mesa-
kuTre beneficiaris identoba naTlad dgindebodes.1402 

beneficiaris moTxovnas Tan unda daerTos garantiaSi miTiTebuli doku-
mentebi.1403 rogorc wesi, garants es dokumetebi originalSi unda waredgi-
nos.1404 aslebis wardgena ar aris sakmarisi.1405 garda amisa, moTxovnaSi an mis 
danarTSi beneficiarma unda miuTiTos principalis mier ZiriTadi valdeb-
ulebis darRvevis faqti da aseve is, Tu raSi gamoixata es darRveva.1406 imis 
mtkiceba, namdvilad warmoeSva Tu ara beneficiars sabanko garantiiT uz-
runvelyofili valdebulebidan moTxovna principalis mimarT, beneficiars 
ar ekisreba.1407

rogorc wesi, sabanko garantiis moqmedebis vadis gansazRvra konkretu-
li TariRis miTiTebiT xdeba. vadis mizania beneficiaris moTxovnis ganxor-
cielebis droSi SezRudva.1408 beneficiars garantisaTvis moTxovnis wardgena 

1398 MünchKomm HGB/Welter, Zahlungsverkehr, Rn 61.
1399 Graf von Westphalen/Jud/Westphalen, Die Bankgarantie im internationalen Handelsverkehr, S 163. 
1400 Schütze, Bankgarantien, S61.
1401 BGH WM 1999, 73.
1402 Schimansky/Bunte/Lwowski/Fischer, Bankrechts-Handbuch, §121 Rn 131.
1403 Nielsen, DWiR 1993, S265ff.
1404 Schimansky/Bunte/Lwowski/Fischer, Bankrechts-Handbuch, §121 Rn 125; Graf von Westphalen/Jud/West-
phalen, Die Bankgarantie im internationalen Handelsverkehr, S166.
1405 Graf von Westphalen/Jud/Westphalen, Die Bankgarantie im internationalen Handelsverkehr, S166.
1406 885 I muxli, Sead., Uniform Rules on Demand Guarantees (URDG) ICC-Publ #758 Art. 15a; ICC-
Publ #458 Art 20. lit. A. 
1407 Schütze, Bankgarantien; saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da ga-
kotrebis saqmeTa palatis 2009 wlis 20 oqtombris #as-562-871-09 gadawyvetileba.
1408 Canaris, Bankvertragsrecht, Rn 1126, Brändel, FS Werner S41ff.
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mxolod maSin CaeTvleba droulad, Tuki garants moTxovna TandarTuli do-
kumentebiT garantiaSi miTiTebuli vadis gasvlamde waredgineba (885 III).1409 
vadis gaSvebis riski beneficiars ekisreba.1410 Tuki moTxovna droulad iqna 
wardgenili, magram uari eTqva dakmayofilebaze, beneficiari uflebamosilia 
garantiis moqmedebis vadis gasvlamde jerovani wesiT xelaxla waradginos 
moTxovna da moiTxovos dakmayofileba.1411 Tu moTxovnas aklda garantiiT 
gaTvaliswinebuli dokumenti, maSin benficiarma yvela damatebiTi dokumenti 
unda gadaugzavnos garants.1412 damatebiTi sabuTebis wardgena garantiis va-
dis gasvlis Semdeg gamoricxulia.1413 garants ar SeuZlia beneficiars dam-
atebiT ganusazRvros amgvari vada.1414 Tu garanti daarRvevs am princips da 
mainc ganusazRvravs beneficiars amgvar vadas, maSin man principals unda 
aunazRauros amgvari qmedebiT gamowveuli ziani.1415

T. garantis valdebuleba beneficiaris moTxovnisas
beneficiaris moTxovna ar gulisxmobs imas, rom garantma yvela SemTx-

vevaSi upirobod unda daakmayofilos misi moTxovna. beneficiaris moTxovnis 
miRebisTanave, garanti valdebulia, upirveles yovlisa, aRniSnulis Sesaxeb 
dauyovnebliv acnobos principals da gadasces mas moTxovnis asli masTan da-
kavSirebuli yvela dokumentiTurT.1416 dauyovnebel SetyobinebaSi igulixmeba 
Setyobineba `braleuli gaWianurebis gareSe~ da igi, rogorc wesi, momdevno 
sabanko samuSao dRea.1417 am regulirebas is garemoeba udevs safuZvlad, rom 
sabanko garantia sxvisi, kerZod, principalis valdebulebis uzrunvelyofis 
mizniT gaicema. garanti principalis valdebulebas asrulebs beneficiaris 
mimarT da Semdeg am ukansknelis mimarT regresuli wesiT iTxovs im Tanxis 
gadaxdas, romelic man gadauxada beneficiars. kanonmdebeli angariSs uwevs 
im garemoebas, rom sabanko garantia uzarmazari riskis Semcvelia swored 
principalisTvis da Sesabamisad, am ukanasknels SesaZlebloba unda mieces 
TviTon ganaxorcielos beneficiaris moTxovnis dakmayofileba da Tavidan 
airidos regresuli pasuxismgebloba garantis winaSe.1418 Tu banki daarRvevs 
886 I muxlidan gamomdinare am valdebulebas, maSin man principals am valde-

1409 Schütze, Bankgarantien, S63.
1410 Schimansky/Bunte/Lwowski/Fischer, Bankrechts-Handbuch, §121 Rn 133.
1411 BGH WM 1999, 72ff.
1412 iqve.
1413 Schütze,Bankgarantien, S64.
1414 Graf von Westphalen/Jud/Westphalen, Die Bankgarantie im internationalen Handelsverkehr, S170.
1415 iqve.
1416 886 I muxli, Sead., Uniform Rules on Demand Guarantees (URDG) ICC-Publ #758 Art.16, 22; ICC-
Publ #458 Art 17; 21.
1417 Schütze, Bankgarantien, S68, ix. aseve, Uniform Rules on Demand Guarantees (URDG) ICC-Publ #458 
Art 21. 
1418 Staudinger/Horn Vorb. zu §765-778 BGB, Rn 320.
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bulebis SeusruleblobiT gamowveuli ziani unda aunazRauros.1419 
garda principalisaTvis moTxovnis aslisa da masTan TandarTuli doku-

mentebis gadagzavnisa, garantma TviTon unda ganixilos beneficiaris moTxov-
na imis dasadgenad, Seesabameba Tu ara igi garantiis pirobebs. garantma ben-
eficiaris moTxovnisa da masTan TandarTuli dokumentebis ganxilvisas unda 
gamoiCinos gonivruli mzrunveloba.1420 gonivrul mzrunvelobaSi Cveulebriv 
sabanko urTierTobebSi arsebuli gulisxmiereba moiazreba.1421 

aRniSnuli ganxilvis raime konkretul vadas kanonmdebeli 886 II muxlSi ar 
adgens. igi mxolod gonivrul vadaze miTiTebiT Semoifargleba.1422 Semowmebis 
vada yovel konkretul SemTxvevaSi damokidebulia wardgenil moTxovnaze da 
masTan TandarTul dokumentebze.1423 garda amisa, SesaZloa TviTon sabanko 
garatnia iTvaliswinebdes amgvari Semowmebis vadas. igi yovel konkretul 
SemTxvevaSi sakmarisi unda iyos, raTa principalis azris mosmenis Semdeg 
garantma miiRos gadawyvetileba gadaxadis Taobaze.1424 Sesabamisad, es vada 
gonivrulia Tu ara, yovel konkretul SemTxvevaSi unda dadgindes.

i. garantis uari beneficiaris moTxovnis dakmayofilebaze
rogorc aRiniSna, banki valdebulia beneficiaris moTxovnis miRebisas 

Seudges mis analizssa da Semowmebas. 887 I muxlis Tanxmad, garanti ufle-
bamosilia (da valdebulic) Seamowmos, Tu ramdenad Seesabameba beneficiaris 
moTxovna garantiis pirobebs.1425 beneficiaris moTxovnisa da masze Tandar-
Tuli dokumentebis Sesabamisobis Semowmeba garantiis pirobebTan moicavs 
imasac, Tu ramdenad daicva beneficiarma moTxovnis wardgenisas 885-e mux-
liT dadgenili moTxovnebi. rogorc uzenaesma sasamarTlom Tavis erT-erT 
gadawyvetilebaSi ganmarta, ̀ 885-e muxli avsebs 887 I muxlis danawess moTxovni-
sa da TandarTuli dokumentebis garantiis pirobebisadmi Sesabamisobis 
Sesaxeb~.1426 zemoaRniSnulidan gamomdinare, garantma unda Seamowmos, magali-
Tad, beneficiaris mxridan moTxovnis wardgena TandarTul dokumentebTan 
erTad werilobiTi formiT ganxorcielda Tu ara.1427 garants ekisreba imis 
Semowmebac, Tu ramdenad sworia moTxovna, Seesabameba Tu ara is garantiaSi 
miTiTebul zRvrul Tanxas.1428 garantma unda gaarkvios, Tu ramdenad sru-

1419 Schütze, Bankgarantien, S68
1420 Sead., 886 II muxli, Uniform Rules on Demand Guarantees (URDG) ICC-Publ #758 Art.30; ICC-Publ 
#458 Art 9.
1421 Schütze, Bankgarantien, S68.
1422 Sead.,886 II muxli, Uniform Rules on Demand Guarantees (URDG) ICC-Publ #458 Art 10. 
1423 Schimansky/Bunte/Lwowski/Fischer, Bankrechts-Handbuch, §121 Rn 140.
1424 Schütze, Bankgarantien, S68.
1425 OLG Stuttgart, WM 1979 734f; LG Stuttgart WM 1978, 1057.
1426 saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2009 wlis 17 martis #as-781-996-08 gadawyvetileba.
1427 Schütze, Bankgarantien, S 65.
1428 Sengelia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
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lyofilad moxda beneficiaris mier moTxovnisa da garantiaSi miTiTebuli 
yvela dokumentis wardgena garantiis moqmedebis vadis gasvlamde da a.S.

Tu Semowmebis Sedegad garanti daaskvnis, rom beneficiaris moTxovna an 
masze TandarTuli dokumentebi ar Seesabameba garantiis pirobebs an isini 
garants waredgina garantiiT gansazRvruli vadis damTavrebis Semdeg, igi 
uars etyvis beneficiars moTxovnis dakmayofilebaze. garants ufleba ara 
aqvs sxva safuZvliT ganacxados uari beneficiaris moTxovnis dakmayofile-
baze.1429 garantma uaris Sesaxeb dauyovnebliv unda acnobos beneficiars. 
garantis uari ar niSnavs, rom garantis valdebuleba wydeba. beneficiars 
SesaZlebloba unda hqondes sabanko grantiis moqmedebis darCenili drois 
ganmavlobaSi xelmeored waradginos moTxovna garantis mimarT da mosTxovos 
mas sabanko garantiidan gamomdinare valdebulebis Sesruleba. 

Tuki beneficiaris moTxovnis dakmayofilebamde garantisTvis cnobi-
li gaxda, rom principalma ganaxorciela beneficiaris dakmayofileba, e.i. 
ZiriTadi valdebuleba Sesrulda, Sewyda raime sxva safuZvliT, an baTilia 
887 II muxlis Sesabamisad, man dauyovnebliv unda acnobos amis Sesaxeb benefi-
ciarsa da principals. mxolod amgvari Setyobineba ar warmoadgens valde-
bulebisgan garantis gaTavisuflebis safuZvels. Tu beneficiaris moTxovna 
ganmeorda, maSin sabanko garantiis araaqcesoruli bunebidan gamomdinare, 
garanti valdebulia daakmayofilos beneficiaris moTxovna.1430 garantis 
Setyobineba uzrunvelyofs imas rom, garanti ar CaiTvleba vadis gadamcile-
blad beneficiaris winaSe, vidre igi beneficiarisgan ar miiRebs xelmeore 
moTxovnas da misi ganxilvis gonivruli vada ar amoiwureba.1431

k. garantis regresuli anazRaurebis moTxovnis ufleba
sabanko garantiis Tanaxmad, garanti kisrulobs valdebulebas gadauxa-

dos beneficiars gansazRvruli fuladi Tanxa. Tumca, es rodi niSnavs, rom 
xarjebi, romelic garantma principalis magivrad gaswia, sabolood garantis 
mier iqnes asanazRaurebeli. rogorc wesi, garanti principalTan gaforme-
bul xelSekrulebaSi Tanxmdeba, rom igi beneficiaris dakmayofilebis Sem-
deg, uflebamosilia principals mosTxovos gaweuli xarjebis anazRaureba. 
amgvari moTxovna beneficiaris dakmayofilebisTanave avtomaturad, kanonis 
ZaliT (ipso iure) ki ar warmoiSoba, aramed 890 I muxlis Tanaxmad, mxolod ga-
rantis da principalis SeTanxmebiT.1432 

praqtikaSi garantis mier sabanko garantiis gacema principalis mxridan 

kodeqsis komentari, wigni me-4, tomi me-2, Tb., 2001, 621-e muxli, gv. 224.
1429 saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2009 wlis 17 martis #as-781-996-08 gadawyvetileba.
1430 iqve.
1431 Sengelia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni me-4, tomi me-2, Tb., 2001, 621-e muxli, gv 224.
1432 Sengelia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni me-4, tomi me-2, Tbilisi, 2001, 623-e muxli, gv. 227.
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calkeul uzrunvelyofis saSualebaTa warmodgenazea damokidebuli. swored 
am uzrunvelyofis saSualebaTa xarjze cdilobs garanti principalis SesaZ-
lo gadaxdisuunarobis uaryofiTi Sedegebi Seamciros da regresuli anazRa-
urebis moTxovna daikmayofilos. Tu garantsa da principals Soris amgvari 
SeTanxmeba ar arsebobs, garanti regresul moTxovnas principalis mimarT ar 
iZens. 

garanti uflebamosilia moiTxovos im xarjebis anazRaureba, romelic 
man, sabanko garantiidan gamomdinare, beneficiars gadauxada. es Tanxa Sesa-
Zloa mTlianad garantiis odenobis iyos an masze naklebi. xarjebi moicavs, 
upirveles yovlisa, im Tanxebs, romelic garantma beneficiars garantiis pi-
robebis Sesabamisad aunazRaura.1433 garanti regresuli anazRaurebis ufle-
bas ver SeiZens, Tuki sabanko garantiidan gamomdinare Tanxis anazRaureba 
garantiis pirobebis sawinaaRmdegod ganaxorciela an beneficiaris mimarT 
garantis valdebulebis darRvevis gamo (890 II). aqedan gamomdinare, Tuki ga-
ranti amgvari regresuli moTxovnis dakmayofilebisTvis saWiro Tanxas prin-
cipals angariSidan CamoaWris, am ukanasknels SeuZlia ukan moiTxovos Tanxis 
dabruneba.1434 normis meore nawili dispoziciuri xasiaTisaa da mxareebs sx-
vagvari SeTanxmebis miRwevis SesaZleblobas aniWebs. Sesabamisad, garantsa 
da principals Soris dadebuli xelSekrulebiT SesaZlebelia ganisazRvros, 
rom garanti regresuli anazRaurebis uflebas principalis mimarT maSinac 
SeiZens, rodesac man garantiis pirobebis sawinaaRmdegod an garantis mier 
beneficiaris winaSe garantis valdebulebis darRvevis gamo aunazRaura ben-
eficiars garantiidan gamomdinare Tanxa.

l. sabanko garantiidan gadaxdili Tanxis ukan dabrunebis moTxovna
praqtikaSi, sabanko garantiidan gamomdinare, gadaxdili Tanxis ukan da-

brunebis sakiTxi dRis wesrigSi SesaZlebelia sxvadasxva safuZvliT dadges. 
arcTu iSviaTia SemTxvevebi, rodesac sabanko garantiidan gamomdinare ben-
eficiaris moTxovnis dakmayofilebis Semdeg aRmoCndeba, rom beneficiari 
ar iyo uflebamosili moeTxova sabanko garantiidan gamomdinare moTxov-
nis dakmayofileba. magaliTad, roca garanti uxdis beneficiars garantiiT 
gaTvaliswinebul Tanxas, Semdeg ki dgindeba, rom beneficiaris moTxovna ar 
Seesabameboda garantiis pirobebs. am SemTxvevaSi igulisxmeba, rom beneficia-
ris moTxovna sabanko garantiidan gamomdinare ar warmoSobila.1435 amdenad, 
garants warmoeSoba ufleba usafuZvlo gamdidrebis wesebiT moiTxovos us-
afuZvlod gadaxdilis ukan dabruneba.1436 beneficiari valdebulia ukan daa-
brunos usafuZvlod gadaxdili Tanxa. 

1433 MünchKomm HGB/Welter, Zahlungsverkehr, Rn J38.
1434 saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2009 wlis 17 martis #as-781-996-08 gadawyvetileba.
1435 Schimansky/Bunte/Lwowski/Fischer, Bankrechts-Handbuch, §121 Rn 240.
1436 ix. 976-e muxli; aseve, Canaris, Bankvertragsrecht, Rn 1145.
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magaliTi:
a-m da b-m gaaformes nardobis xelSekruleba, romlis Tanaxmadac, a-s unda 

ganexorcielebina b-s ofisis aSeneba, xolo b iRebda valdebulebas, Sesrule-
buli samuSaos sanacvlod gadaexada 100 000 lari. valdebulebis Sesrulebis 
uzrunvelyofis mizniT b-m warmoadgina sabanko garantia 100 000 larze. a-m 
droulad Seasrula xelSekrulebiT nakisri valdebuleba, xolo b-m ver 
SeZlo valdebulebis Sesruleba, ris gamoc a-m mimarTa banks da moiTxova 
dakmayofileba sabanko garantiidan gamomdinare. bankma daakmayofila a-s 
moTxovna, Tumca Semdeg aRmoCnda, rom a-s moTxovna ar iyo warmoSobili, 
vinaidan a-s mxridan moTxovnaze xelmowera arauflebamosili piris mier iyo 
Sesrulebuli. Sesabamisad, banks usafuZvelo gamdidrebis wesebiT SeuZlia 
ukan moiTxovos gadaxdili Tanxa.

praqtikaSi SedarebiT gavrcelebulia SemTxveva, rodesac sabanko garan-
tiidan gamomdinare, beneficiaris moTxovna, marTalia, warmoiSoba, magram 
garantis mier beneficiaris dakmayofilebis Semdeg aRmoCndeba, rom ben-
eficiarsa da principals Soris arsebuli xelSekrulebidan gamomdinare 
beneficiaris moTxovna Sesrulda (magaliTad, imis gamo, rom principalma 
daakmayofila beneficiaris moTxovna), Sewyda sxva safuZvliT, an baTilia. Se-
sabamisad, SesaZloa warmoiSvas viTareba, rodesac beneficiari sabanko garan-
tiidan iRebs dakmayofilebas ise, rom saerTod ar gaaCnia ZiriTadi xelSek-
rulebidan gamomdinare moTxovnis samarTlebrivi safuZvli. aseve SesaZloa, 
rom beneficiaris moTxovna orjer dakmayofildes _ principalisa da garan-
tis mier. sabanko garantis araaqcesoruli xasisaTi rodi niSnavs imas, rom 
beneficiari uflebamosilia daitovos msgavsi Sesruleba. aseT SemTxvevebSi 
dgeba usafuZvlod gadaxdilis ukan dabrunebis sakiTxi. 

am SemTxvevaSi gamoricxulia garantis mxridan usafuZvlo gamdidrebis 
wesebis Sesabamisad gadaxdili Tanxis ukan dabrunebis moTxovna, vinaidan 
moTxovna usafuZvlo ar yofila da igi garants garantiis pirobebis Sesa-
bamisad 885-e muxlis moTxovnaTa sruli dacviT waredgina.1437 am sakiTxis 
gadawyvetisas mxedvelobaSi unda miviRoT is garemoeba, rom sabanko garan-
tia abstraqtuli xasiaTisaa da rogorc aRiniSna, ar aris damokidebuli im 
valdebulebaze, romlis uzrunvelsayofadac moxda misi gacema. Sesabamisad, 
sabanko garantiidan gamomdinare, garantis valdebulebis warmoSobisaTvis 
mTavaria moTxovnisa da TandarTuli dokumentebis wardgena beneficiaris 
mier garantiis pirobebis Sesabamisad, kodeqsis 885-e muxlis moTxovnaTa 
dacviT ganxorcieldes.

rodesac garanti daakmayofilebs beneficiaris moTxovnas, igi regresuli 
anazRaurebis wesiT swored principalisagan Seecdeba dakmayofilebis miRe-
bas. principali valdebulia daakmayofilos garantis regresuli anazRau-
rebis moTxovna da aunazRauros mas is Tanxebi, romlis gadaxdac man garan-
tiis pirobebis Sesabamisad ganaxorciela. amis Semdeg yvela sadavo sakiTxi 

1437 Schimansky/Bunte/Lwowski/Fischer, Bankrechts-Handbuch, §121 Rn 248.
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principalsa da beneficiars Soris unda gairkves.1438 Sesabamisad, usafuZvlo 
gamdidrebis wesebis Tanaxmad, mxolod principals SeuZlia beneficiarisagan 
Tanxis ukan dabruneba moiTxovos.1439 aRniSnul wess Seesabameba saqarTvelos 
uzenaesi sasamarTlos mier damkvidrebuli praqtikac.

uzenaesi sasamarTlos erT-erT saqmeze sasamarTlom daakmayofila prin-
cipalis sarCeli beneficiaris mimarT usafuZvlo gamdidrebis wesebis Sesa-
bamisad Tanxis gamoTxovis Taobaze. saqme SemdegSi mdgomareobda: mosarCelem 
sarCeliT mimarTa sasamarTlos, romelSic igi mopasuxisagan usafuZvelo 
gamdidrebis wesebis Sesabamisad miRebuli Tanxis 301 532 laris ukan dab-
runebas moiTxovda. sasamarTlom dadgenilad cno, rom mosarCelesa da mo-
pasuxes Soris 2006 wlis 14 seqtembers gaformda saxelmwifo Sesyidvebis 
Sesaxeb xelSekruleba, romlis Tanaxmadac mosarCeles mopasuxisaTvis unda 
miewodebina 86 218 cali wiwvovani saliandage ganZeli saerTo Rirebule-
biT 4 108 822 lari. mosarCeles saqonlis miwodeba unda daewyo 2006 wlis 
4 oqtombridan da saqoneli unda miewodebina or nawilad. pirveli nawili 
_ 2006 wlis 15 noembramde da meore 2006 wlis 29 dekembramde. sasamarTlom 
dadgenilad cno aseve, rom mopasuxem mosarCeles avansis saxiT gadauricxa 
2 554 411 lari, xolo am ukanasknelis mier wardgenil iqna xelSekrulebis 
Sesrulebisa da avansis sabanko garantiebi 205 411 larisa da 2 054 411 laris 
odenobiT. amavdroulad mosarCele da mopasuxe xelSekrulebiT SeTanxmd-
nen, rom mosarCelis mxridan valdebulebis Seusruleblobis Tu arajerovani 
Sesrulebis SemTxvevaSi xelSekrulebis Sesrulebis sabanko garantia (xelSek-
rulebis saerTo Rirebulebis 5%) upirobod iqneboda CamoWrili mopasuxis 
mier. sasamarTlos mier dadgenilia, rom miwodeba mosarCelis mier ganxor-
cielda 2006 wlis 18 dekembers, 28 dekembers da 2007 wlis 27 ianvars. sul 
miwodebul iqna 171 458 Rirebulebis saqoneli. sasamarTlom dadgenilad mi-
iCnia is garemoeba, rom 2006 wlis 1 oqtombridan xelSekrulebis moqmedebis 
mTliani periodis ganmavlobaSi ruseTsa da saqarTvelos Soris sarkinigzo 
mimosvla iyo SezRuduli. am garemoebis gamo mosarCelis partniorma ruse-
Tis federaciaSi, romlisagan mosarCeles unda ganexorcelebina am ganZelTa 
Sesyidva, ruseTsa da saqarTvelos Soris daZabuli viTarebis gamo gawyvita 
mxareTa Soris arsebuli xelSekruleba. Sesabamisad mosarCelem dauZleveli 
Zalis moqmedebis gamo ver SeZlo valdebulebis Sesruleba. mosarCelem saTa-
nado wesis dacviT acnoba mopasuxes aRniSnulis Sesaxeb, Tumca am garemoebis 
miuxedavad, mopasuxem 2007 wlis 30 ianvars xelSekrulebis Sesrulebis sa-
banko garantiidan gaiTxova 201 852 lari, xolo avansis sabanko garantiidan 
1 982 633 lari. garantma regresuli wesiT mosarCelisagan moiTxova gadax-
dili Tanxa, romelic mosarCelem mTlianad daakmayofila. Tbilisis saqa-
laqo sasamarTlos gadawyvetilebiT sarCeli dakmayofilda, mopasuxes dae-
kisra 301 532 laris ukan dabruneba. sasamarTlos gadawyvetileba saapelacio 

1438 iqve.
1439 Canaris, ZIP 1998, 500f.
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wesiT gaasaCivra mopasuxem. saapelacio sasamarTlos ganCinebiT raionuli 
sasamarTlos gadawyvetileba darCa ucvleli. saapelacio palatam miuTiTa, 
roma vinaidan mosarCelem valdebuleba daarRvia misagan damoukidebeli 
mizezebis gamo mopasuxis mxridan aramarTlzomierad ganxorcielda Tanxis 
gamoTxova mosarCelis sagarantio angariSidan. saapelacio sasamarTlos gan-
Cinebaze sakasacio saCivari Seitana mopasuxem, romelic ar dakmayofilda 
da saapelacio sasamarTlos ganCineba darCa ucvleli. saapelacio palatam 
ganmarta, rom dauZleveli Zalis arseboba gamoricxavs valdebulebis je-
rovnad, keTilsindisierad, daTqmul drosa da adgilas Sesrulebis SesaZle-
blobas. zemoaRniSnulidan gamomdinare palatam miiCnia, rom mosarCeles See-
Zlo mopasuxisagan 976 a muxlis Tanaxmad, moeTxova usafuZvelod miRebuli 
qonebis ukan dabruneba.1440

m. garantis valdebulebis Sewyvetis safuZvlebi
marTalia, sabanko garantiiT garanti kisrulobs valdebulebas, gadauxa-

dos beneficiars fuladi Tanxa principalis magivrad, Tumca es pasuxismge-
bloba mudmivi ar aris. sabanko garantiidan gamomdinare, garantis pasux-
ismgebloba SesaZlebelia sxvadasxva safuZvliT Sewydes. kanonmdebeli 889-e 
muxlSi adgens im safuZvlebs, romelTa arsebobis SemTxvevaSic sabanko garan-
tiidan gamomdinare garantis pasuxismgebloba Sewydeba. 

Cveulebriv, garanti sabanko garantias gansazRvruli vadiT gascems. sa-
banko garantiaSi miTiTebuli vadis gasvlis Semdeg, garantiidan gamomdin-
are, garantis valdebuleba beneficiaris mimarT wydeba. sabanko garantiaSi 
sagangebo daTqmis gakeTeba amis Taobaze ar aris aucilebeli. beneficiaris 
mier dagvianebiT wardgenili moTxovna ar unda dakmayofildes _ garantis 
uaris samarTlebrivi safuZvelia 887-e muxli.

sabanko garantiidan gamodinare, garantis valdebuleba beneficiaris wi-
naSe Sewyvetilad CaiTvleba maSinac, roca garanti daakmayofilebs benefi-
ciaris mier jerovani wesiT wardgenil moTxovnas da srulad gadauxdis mas 
sabanko garantiiT gaTvaliswinebul Tanxas. rogorc wesi, sabanko garanti-
idan gamomdinare, beneficiars raime valdebuleba garantis winaSe ar ekis-
reba. Tumca, sabanko garantiis teqsti xSirad Seicavs miTiTebas beneficiaris 
valdebulebaze garantis mier misi moTxovnis dakmayofilebis Semdeg sabanko 
garantiis ukan dabrunebis Taobaze.

garantis valdebulebis Sewyvetis erT-erT safuZvlad beneficiaris mier 
garantiidan gamomdinare uflebebze uaris Tqma da misi garantisTvis da-
brunebac gvevlineba. amgvari uaris Tqmis namdvilobisaTvis aucilebelia, 
uaris Tqma werilobiTi formiT ganxorcieldes.1441 werilobiTi uari, erT-

1440 saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2009 wlis 23 ivlisis #as-30-367-09 gadawyvetileba. 
1441 Sengelia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni me-4, tomi me-2, Tb., 2001, 622-e muxli, gv. 226.
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gvarad mtkicebulebiT funqciasac asrulebs da Tavidan gvaridebs davas am 
sakiTxTan dakavSirebiT. Tu sabako garantiaze uaris Tqma werilobiTi ar iqna 
gaformebuli, garantis valdebuleba Sewyvetilad ar CaiTvleba. garantis 
valdebulebis Sewyvetaze gavlenas ver moaxdens im valdebulebis Sewyveta, 
romlis uzrunvelsayofadac gaica sabanko garantia.1442 rogorc aRvniSneT, 
sabanko garantia ar aris aqcesoruli bunebis uzrunvelyofis saSuale-
ba. Sesabamisad, misi sve-bedi ZiriTadi xelSekrulebis arsebobaze ar aris 
damokidebuli. 

889 II muxlis Tanxamad, garantiis Sewyvetis safuZvelTa warmoSobisas ga-
rantma aRniSnulis Sesaxeb dauyovnebliv unda acnobos principals.

1. moTxovnis uzrunvelyofis damatebiTi

(valdebulebiT-samarTlebrivi) saSualebebi

a. pirgasamtexlo

a.a. pirgasamtexlos cneba
gansxvavebiT angloamerikuli samarTlis sistemisagan, romlisTvisac pir-

gasamtexlos klasikuri cneba ucnobia,1443 romanul-germanuli samarTlis 
sistemaSi pirgasamtexlos, rogorc moTxovnis uzrunvelyofis valdebule-
biT-samarTlebriv saSualebas didi xnis istoria aqvs. igi romis samarTl-
idan iRebs saTaves. antikuri romis samarTalis wyaroebSi piragasamtexlo 
„Stipulatio poenae“ saxiT ixsenieba, romelic umetesad fulad TanxaSi gamoix-
ateboda.1444 xelSekrulebaSi „Stipulatio poenae“ SeTanxmebiT erTi mxare meore 
mxaris sasargeblod kisrulobda valdebulebas, xelSekrulebis darRvevis 
SemTxvevaSi ganexorcielebina meore mxaris sasargeblod „Stipulatio poenae“-Ti 
gaTvaliswinebuli Sesruleba.1445 swored romis samarTlis gavleniT aixsneba 
is faqti, rom romanul-germanuli samarTlis sistemis mqone qveynebis umrav-
lesoba pirgasamtexlos cnebas misi klasikuri gagebiT icnobs. 

417-e muxlis Tanaxmad, pirgasamtexlo mxareTa SeTanxmebiT gansazRvruli 
fuladi Tanxaa, romlis gadaxdac movales valdebulebis Seusruleblobisa 
an arajerovani Sesrulebis SemTxvevaSi ekisreba. normis danawesidan gamom-
dinare, pirgasamtelos warmoSobis namdvilobisaTvis, umTavres winapirobas 
pirgasamtexlos Taobaze mxareTa SeTanxmeba warmoadgens. imisaTvis, rom pir-

1442 saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2009 wlis 17 martis #as-781-996-08 gadawyvetileba.
1443 Staudinger/Rieble, Vorb. zu, §339, Rn 120.
1444 Knütel, Stipulatio poenae, S 2, 25; Карапетов, Неустойка как средство защиты прав кредитора в 
российском и зарубежном праве, 2005, 3.
1445 Knütel, Stipulatio poenae, S 25.
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gasamtexlo SeTaxmebulad CaiTvalos, sakmarisi ar aris erT-erTi mxaris mier 
pirgasamtexlos dapireba.1446 aucilebelia, mxareebi xelSekrulebaSi SeTanx-
mdnen Tavad pirgsamtexlos, aseve mis odenobasa da warmoSobis winapirobe-
bze.1447 amasTan, pirgasamtexlo SeiZleba SeTaxmebul iqnes ZiriTad valdeb-
ulebasTan erTad, an mogvianebiT, calke SeTanxmebis saxiT gaformdes.1448 aseve 
SesaZlebelia, pirgasamtexlo CarTul iqnes xelSekrulebis standartul pi-
robebSi.1449 SeTanxmeba miRweul iqna Tu ara, xelSekrulebis dadebis saerTo 
wesebis safuZvelze unda dadgindes.1450 SeTanxmeba unda Seicavdes monacemebs 
kreditorisa da movalis Sesaxeb; aseve uTiTebdes uzrunvelyofil valdeb-
ulebas, pirgasamtexlos odenobasa da darRvevebs, romlebic pirgasamtexlos 
moTxovnis uflebas warmoSobs. Tuki SeTanxmeba imdenad bundovani an zogadi 
xasiaTisaa, rom SeuZlebelia CamoTvlili sakiTxebis dadgena, pirgasamtexlo 
SeTanxmebulad ar miiCneva. SeTanxmebis namdvilobisaTvis aseve aucilebelia, 
rom mxareebma igi movalis mier valdebulebis darRvevamde gaaformon.1451

pirgasamtexlo pirobiT valdebulebas warmoadgens. pirgasamtexlos 
moTxovnis uflebis ganxorcieleba damokidebulia garkveuli pirobis dad-
gomaze _ movalis mier valdebulebis darRvevaze. kreditori misi moTxovnis 
uflebas mxolod am pirobis (valdebulebis darRvevis) dadgomis SemTxvevaSi 
iZens.1452 garda amisa, aucilebelia, movales brali miuZRvodes aRniSnuli 
valdebulebis darRvevaSi. marTalia, aRniSnuli regulireba pirdapir ar 
gamomdinareobs pirgasamtexlos momwesrigebeli normebis Sinaarsidan, Tumca, 
vinaidan igi valdebulebis darRvevis SemTxvevaSi samoqalaqo-samarTlebrivi 
sanqciis saxes iRebs, am sanqciis gamoyenebisaTvis aucilebelia movalis bra-
li. amasve mowmobs am sakiTxTan dakavSirebiT Camoyalibebuli sasamarTlo 
praqtikac.1453 

uzenaesma sasamarTlom erT-erT saqmeze ar daakmayofila sakasacio saCi-
vari da ucvleli datova saapelacio sasamarTlos gadawyvetileba pirgasam-
texlos dakisrebis Taobaze uaris Tqmis Sesaxeb. saqme SemdegSi mdgomareob-
da: mosarCelem sarCeliT mimarTa sasamrTlos, romelSic igi mopasuxisagan 
Sesrulebis vadis gadacilebis gamo moiTxovda pirgasamtexlos 86400 laris 
dakisrebas. sasamarTlom dadgenilad scno, rom mosarCelesa da mopasuxes 
Soris 2005 wlis 11 oqtombers daido xelSekrulba, romlis Tanaxmadac mo-
pasuxes unda Caetarebina dmanisis raionis soflebis _ ganTiadisa da javax-

1446 Köhler, FS gernhuber, S207; BGH NJW, 1956, 1793; BGH ZIP, 2006, 1777-1778. 
1447 Ermann/Schaub, §339, Rn 1; Schulze/Schulze, §339, Rn 9.
1448 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 239.
1449 iqve, gv. 240.
1450 Staudinger/Rieble, §339, Rn 26.
1451 Staudinger/Rieble, §339, Rn 230; Palandt/Friesecke, §339, Rn 1.
1452 Medicus/Lorenz, Schuldrecht I, S273, Rn 543.
1453 Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 24 ianvris 
#as-391-370-2012 ganCineba; Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa pala-
tis 2008 wlis 13 noembris #as-186-513-09 ganCineba.
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eTis samSeneblo-samontaJo samuSaoebi. xelSekrulebis saerTo Rirebuleba 
ganisazRvra 480904 lariT. mxareebi SeTanxmdnen, rom xelSekrulebiT gaT-
valiswinebuli samuSao unda dasrulebuliyo 2005 wlis 30 dekembramde. mo-
pasuxis mxridan xelSekrulebiT gaTvaliswinebuli samuSaos Sesrulebis va-
dis gadacilebisaTvis mxareebma xelSekrulebis 12.5 muxliT gaiTvaliswines 
pirgasamtexlo (yovel vadagadacilebul dReze 0.1% odenobiT). sasamarTlos 
mier dadgenilia, rom xelSekrulebiT gaTvaliswinebuli samuSaoebi ar das-
rulebula 2005 wlis 30 dekembers. sasamarTlom dadgenilad cno is gare-
moeba, rom mopasuxis mxridan valdebulebis Seusrulebloba gamowveuli iyo 
rogorc klimaturi pirobebiT, aseve TviT mosarCelis braliT. Tbilisis 
saqalaqo sasamarTlos gadawyvetilebiT, pirgasamtexlos dakisrebis nawilSi 
sarCeli ar dakmayofilda. sasamaraTlos gadawyvetileba saapelacio wesiT 
gaasaCivra mosarClem. saapelacio sasamarTlos ganCinebiT, raionuli sasam-
raTlos gadawyvetileba darCa ucvleli. saapelacio sasamarTlom srulad 
gaiziara pirveli instanciis mosazreba valdebulebis xelSekrulebiT gaT-
valiswinebul vadaSi Seusruleblobis gamo, pirgasamtexlos saxiT _ 86400 
laris dakisrebis dakmayofilebaze uaris Tqmis Sesaxeb. saapelacio sasamarT-
los gadawyvetileba sakasacio wesiT gaasaCivra mosarCelem, romelic ar 
dakmayofilda da saapelacio sasamarTlos gadawyvetileba pirgasamtexlos 
dakisrebis nawilSi darCa ucvleli. sakasacio sasamarTlom gaiTvaliswina 
saapelacio sasamarTlos mier dadgenili garemoeba, rom valdebulebis Seus-
rulebloba gamowveuli iyo soflis mosaxleobis garkveuli nawilis winaaRm-
degobiT maT sacxovrebel saxlebTan gayvanilobis montaJis dros. sakasacio 
sasamarTlom ganmarta, rom xelSekrulebis 9.12. mosarCelis valdebulebas 
warmoadgenda mopasuxisaTvis gazifikaciisaTvis samSeneblo-samontaJo sa-
muSaoebisaTvis saWiro frontis mowyoba, rac man ver uzrunvelyo. sakasacio 
sasamarTlom aseve gaizaiara saapelacio sasamarTlos mier dadgenili faq-
tobrivi garemoebeba imasTan dakavSirebiT, rom mopasuxis mier nakisri val-
debulebis Seusrulebloba gamowveuli iyo aseve mosarCelis mizeziT, mis 
mier xelSekrulebis 9.4.1. punqtiT dadgenli angariSworebis valdebulebis 
SeusruleblobiT. amas garda, mopasuxis mier valdebulebis Seusrule-
blobis sapatio mizezad sakasacio sasamarTlo klimatur pirobebsac miiC-
nevs. saapelacio sasamarTlos mier dadgenil faqtobriv garemoebaTa gaT-
valiswinebiT sakasacio palata ganmartavs, rom mopasuxis mier valdebulebis 
Seusrulebloba ar iyo gamowveuli misi braliT, rac gamoricxavs sakasacio 
saCivris dakmayofilebas.1454 

aseve, SesaZlebelia, rom amgvari darRveva movalis piradi braleuli 
qmedebiT ar iyos gamowveuli da mas mainc daekisros pirgasamtexlos gadax-
da. kerZod, es is SemTxvevaa, rodesac movalem 396-e muxlis Sesabamisad pa-
suxi unda agos misi kanonieri warmomadgenlis an im pirTa qmedebisaTvis, 

1454 saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2009 wlis 22 oqtombris #სს-286-608-09 gadawyvetileba.
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romelsac igi iyenebs sakuTari valdebulebis Sesasruleblad. 
pirgasamtexlo damatebiTi (aqcesoruli) valdebulebaa, rac imas niS-

navs, rom misi warmoSoba da namdviloba ZiriTadi valdebulebis arsebobazea 
damokidebuli.1455 imisTvis, rom pirgasamtexlos Sesaxeb SeTanxmeba namdvilad 
CaiTvalos, aucilebelia valdebuleba, romlis uzrunvelsayofadac gaTval-
iswinebulia pirgasamtexlo, arsebobdes valdebulebis SesaZlo darRvevis 
momentisaTvis.1456 ZiriTadi valdebulebis baTiloba an sxva raime formiT 
Sewyveta iwvevs pirgasamtexlos Sesaxeb SeTanxmebis Sewyvetas. pirgasamtx-
elos Sesaxeb SeTanxmebis Sewyveta ki gavlenas ver moaxdens ZiriTadi valde-
bulebis arsebobaze. G

saqarTvelos samoqalaqo kodeqsis Sesabamisi normebi pirgasamtexlos 
aqcesorul bunebaze pirdapir ar miuTiTebs. aRniSnuli daskvnis gakeTebis 
SesaZleblobas 153 I muxli gvaZlevs,1457 vinaidan ZiriTadi valdebulebis 
ararsebobis gareSe pirgasamtexlos arseboba azrs dakargavda.1458

vinaidan pirgasamtexlo aqcesoruli valdebulebaa da ZiriTadi valde-
bulebis bed-iRbalzea damokidebuli, rogorc wesi, ZiTiTadi valdebule-
bidan gamomdinare moTxovnis uflebis gadacema, pirgasamtexlos moTxovnis 
uflebis gadacemasac gulisxmobs.1459 aRniSnuli mosazreba pirdapir gamomdi-
nareobs 201 I muxlidan. normis danawesis Tanaxmad, moTxovnis uflebis daT-
mobisas axal kreditorze gadadis aseve am moTxovnis uzrunvelyofis saSu-
alebebi. sakiTxavia, SesaZlebelia Tu ara amgvari uflebis gadacema ZiriTadi 
valdebulebis gadacemis gareSe? Tuki pirgasamtexlos moTxovnis ufleba 
ZiriTadi valdebulebis darRvevis gamo ukve warmoSobilia, misi gadace-
ma dasaSvebad unda miviCnioT.1460 rogor moviqceT im SemTxvevaSi, rodesac 
pirgasamtexlos moTxovnis ufleba jer ar warmoSobila? marTebuli iqneba 
amgvari izolirebuli gadacemis dasaSvebad miCneva. aRniSnuli mosazrebis 
safuZvlad, erTi mxriv, 320-e muxli gvevlineba, romelic momavali qonebis 
calkeul nivTebze dadebuli xelSekrulebis namdvilobas dasaSvebad miiC-
nevs. meore mxriv, amgvari mosazrebis safuZvlad is garemoeba gvevlineba, 
rom kanonmdebeli pirgasamtexlos warmoSobamde xelSekrulebaSi mis mim-
Rebad sxva _ mesame piris gansazRvras ar krZalavs. amgvari gadacemis SemTx-
vevaSi pirgasamtexlos aqcesoruli xasiaTidan gamomdinare im garemoebidan 
unda amovideT, rom misi gadacemis miuxedavad, pirgasamtexlos moTxovnis 
ufleba ZiriTadi valdebulebis kreditorTan rCeba.1461 

1455 Schulze/Schulze, §339, Rn 3.
1456 MünchKomm/Gottwald, §339, Rn 17.
1457 „aqcesorulia ufleba, romelic isea dakavSirebuli sxva uflebasTan, rom mis gareSe 
arc SeiZleba arsebobdes.“
1458 germanul samarTalSi pirgasamtexlos damokidebulebas ZiriTad valdebulebaze erT-
mniSvnelovnad adgens samoqalaqo kodeqsi, ix. germaniis samoqalaqo kodeqsis (BGB) §344.
1459 MünchKomm/Gottwald, §339, Rn 15; Schmidt, FS Heinrichs, S531.
1460 Sorgel/Lindacher, §339, Rn 28.
1461 Schmidt in FS Heinrichs, S531.



593

saxelSekrulebo  samarTali

pirgasamtexlo saxelSekrulebo moTxovnaa, amitom 129 I muxlis Tanaxmad, 
pirgasamtexlosTan dakavSirebuli moTxovnis xandazmulobis vada Seadgens 
sam wels.

a.b. pirgasamtexlos funqciebi
qarTul kanonmdeblobaSi pirgasamtexlos ormagi funqcia gaaCnia.1462 erTi 

mxriv, mas valdebulebis jerovani Sesrulebis uzrunvelsayofad preven-
ciuli datvirTva aqvs.1463 rogorc saapelacio sasamarTlo Tavis erT-erT 
gadawyvetilebaSi ganmartavs: „pirgasamtexlo warmoadgens xelSekrulebis 
jerovnad Sesrulebis prevencias“.1464 pirgasamtexlo kreditoris xelSi ze-
moqmedebis saSualebaa,1465 raTa movalem nakisri valdebuleba jerovnad da 
keTilsindisierad Seasrulos. pirgasamtexlos dakisrebis riski fsiqolo-
giurad zemoqmedebs movaleze da aiZulebs, uzrunvelyofili valdebuleba 
jerovnad Seasrulos.1466

pirgasamtexlos meore funqcia gancdili zianis martivad da swrafad 
anazRaurebaSi mdgomareobs.1467 valdebulebis Seusruleblobis anda ara-
jerovani Sesrulebis SemTxvevaSi kreditors SeuZlia 394-e muxlis safuZ-
velze, moiTxovos miyenebuli zianis anazaRaureba. amisaTvis aucilebelia, 
man daamtkicos zianis faqti da odenoba,1468 rac garkveul siZneleebs uka-
vSirdeba da drosac moiTxovs. pirgasamtxelos moTxovnisaTvis ki xelSek-
rulebis darRvevis faqtis damtkicebac sakmarisia. zianis arsebobis mtkice-
ba ar aris aucilebeli.1469 pirgasamtexlo erTgvar sanqciasac warmoadgens. 
pirgasamtexlos fsiqologiuri zemoqmedebis efeqti swored imaSi vlindeba, 
rom valdebulebis Seusruleblobis SemTxvevaSi movales represiuli xasi-
aTis sanqcia ekisreba.1470 valdebulebis Seusruleblobisa Tu arajerovani 
Sesrulebis SemTxvevaSi sanqciad qceuli pirgasamtexlo upirobod ekisreba 
movales, miuxedavad imis, ganicada Tu ara kreditorma ziani aRniSnuli dar-
Rvevis Sedegad.1471 es sanqcia iTvleba gancdili zianis angariSSi da uadvi-

1462 ix. germanuli samarTlTan dakavSirebiT Jauering/Stadler, §339, Rn 3; Schulze/Schulze, §339, Rn 
1 ; Tilp, Jura, 2001, S 441.
1463 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 236. 
1464 Tbilisis saapelacio sasamarTlos 2010 wlis 14 dekembris #სს-144-139-2011 gadawyvetile-
ba; ix. aseve, 2012 wlis 10 oqtombris #as- 1560-1463-2012 gadawyvetileba; Tbilisis saa-
pelacio sasamarTlos 2012 wlis 27 ivnisis #as-1125-1056-2012 gadawyvetileba. 
1465 Ermann/Schaub, Vorb. §§339-345, Rn 1.
1466 Staudinger/Rieble, Vorb. §339-345, Rn 15-26; Schmidt in FS Heinrichs, S534; BGH NGZ, 1998, 608.
1467 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 236; Jauering/Stadler, §339, Rn 3.
1468 zoiZe, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 417-e muxli, gv. 488; MünchKomm/Gottwald, Vorb. §339-
345 Rn 6.
1469 axvlediani, valdebulebiTi samarTali, 1999, gv. 78; Tbilisis saapelacio sasamarTlos 
2009 wlis 22 dekembris #as-194-185-2010 gadawyvetileba.
1470 Staudinger/Rieble, §339, Rn 31.
1471 axvlediani, valdebulebiTi samarTali, 1999, gv. 78; Tbilisis saqalaqo sasamarTlos 
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lebs kreditors zianis anazRaurebas.1472

a.g. pirgasamtexlos forma
rogorc aRiniSna, pirgasamtexlos warmoSobis aucilebeli winapirobaa 

mxareebis Sesabamisi SeTanxmebis arseboba. pirgasamtexlo formasavalde-
bulo garigebaa.1473 SeTanxmebis namdvilobisaTvis aucilebelia werilobiTi 
forma maSinac ki, roca ZiriTadi xelSekruleba zepirad daido.1474 werilo-
biTi formis moTxovna umTavresad aixsneba imiT, rom pirgasamtexlos Se-
TanxmebisaTvis aucilebelia im ZiriTadi samarTalurTierTobisa da misgan 
gamomdinare valdebulebebis gansazRvra, romlis uzrunvelsayofadac igi 
ideba. werilobiT SeTanxmebaSi mxareebi aRweren yvela arsebiT pirobas pir-
gasamtexlos Tanxis an misi gansazRvris meTodis CaTvliT, riTac mxareTa 
Soris arsebuli urTierToba ufro cxadi xdeba. winaaRmdeg SemTxvevaSi sak-
maod garTuldeboda simarTlis dadgena Tavad pirgasamtexlos SeTanxmebis, 
misi Sinaarsisa da odenobis Taobaze. zepiri formiT SeTanxmeba aseve gaar-
Tulebda ZiriTadi xelSekrulebis identificirebas.1475 zemoT aRniSnulidan 
gamomdinare, naTeli da logikuria motivebi, romliTc kanonmdebli aRniS-
nuli gadawyvetilebis miRebisas xelmZRvanelobda. 

samoqalaqo kodeqsi mxolod saxelSekrulebo pirgasamtexlos icnobs da 
Sesabamisad, werilobiTi formis moTxovnac mxolod saxelSekrulebo pir-
gasamtexloze vrceldeba. pirgasamtexlos Sesaxeb formis moTxovnis daucv-
elobis Sedegebi sakmaod seriozulia. kerZod, aRniSnul SemTxvevaSi amgvari 
SeTanxmeba pirgasamtexlos Taobaze CaiTvleba baTilad1476 da pirgasamtexlos 
gadaxdevineba SeuZlebeli aRmoCndeba.

a.d. pirgasamtexlos saxeebis zogadi daxasiaTeba
pirgasamtexlos sxvadasxva saxe arsebobs. warmoSobis mixedviT ganasxvave-

ben kanonismier da saxelSekrulebo pirgasamtexlos. saxelSekrulebo pirgas-
amtexlos dros mxareebi xelSekrulebaSi TviTon Tanxmdebian pirgasamtexlos 
Taobaze, gansazRvraven mis odenobas, daricxvisa da gadaxdis wess. rac Seexe-

2010 wlis 3 Tebervlis #as-569-537-2011 gadawyvetileba.
1472 am sakiTxTan dakavSirebiT amomwuravad ixileT jarimisa da sauravis Tavebi.
1473 418 II muxli. ix. saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da ga-
kotrebis saqmeTa palatis 2011 wlis 21 martis #as-945-891-2011 gadawyvetileba.
1474 qarTulisgan gansxvavebiT, germanuli samarTali pirgasamtexlos Taobaze SeTanxmebis 
namdvilobisaTvis raime specialur formas ar iTvaliswinebs. ix. Palandt/Friesecke, §339, Rn 
11.
1475 germanel avtorTa umetesoba, miuxedavad imisa, rom kanoni pirgasamtexlos savalde-
bulo formas ar adgens, mtkicebulebiTi sirTuleebis Tavidan aridebis mizniT, werilo-
biTi SeTanxmebis gaformebas emxroba. Dauner-Lieb/Langen/Walchner, §339, Rn 5; Gernhuber, Das 
Schuldverhätnis, S763.
1476 saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2011 wlis 21 martis #as-945-891-2010 gadawyvetileba.
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ba kanonismier pirgasamtexlos, aseTad CaiTvleba pirgasamtexlo, romelic 
kanonis mier iqneba dadgenili. aRsaniSnavia, rom, Tu mxareebi xelSekrulebiT 
gaiTvaliswineben kanoniT dadgenil kanonismieri pirgasamtexlos odenobas, 
aseTi pirgasamtexlo ar CaiTvleba kanonismier pirgasamtexlod.1477 pirgasam-
texlos kvalifikaciisaTvis kanonismier an saxelSekrulebo pirgsamatexlod 
gadamwyveti mniSvneloba eniWeba imas, Tu visi nebiT aris igi warmoSobili, 
kanonmdeblis Tu mxareTa nebiT.1478 kanonismieri pirgasamtexlos erT-erT 
pirvel ganmasxvavebel niSnad saxelSekrulebo analogisgan misi konkretuli 
xasiaTi gvevlineba. yoveli aseTi kanonismieri pirgasamtexlo gaTvaliswine-
bulia im yoveli konkretuli SemTxvevisTvis, romlisTvisac kanonmdeblis 
mier igi aris dadgenili. meore ganmasxvavebel niSnad misi gansazRvruloba 
gvevlineba. kanonmdebeli yovelTvis adgens mis an konkretul odenobas, anda 
wess, romlis mixedviTac kanonismieri pirgasamtexlos odenoba gansazRvrul 
unda iqnes. 

aRsaniSnavia, rom saqarTvelos samoqalaqo kodeqsi mxolod saxelSek-
rulebo pirgasamtexlos icnobs.1479 sakiTxis aRniSnuli gadawyveta kanonmde-
blis mier kidev erTxel usvams xazs im garemoebas, Tu raoden did mniSvnelo-
bas aniWebs kanonmdebeli mxareTa kerZo avtonomias. igi minimumamde cdilobs 
daiyvanos mxareTa boWva imperatiuli normebiT da maqsimalurad aZlevs Ses-
aZleblobas Tavad gansazRvron sakuTari ufleba-movaleobebi. 

garda amisa, miRebulia pirgasamtexlos saxeebis klasifikacia CasaTv-
lel, sajarimo, alternatiul da eqskluziur pirgasamtexlod. CasaTvlelia 
pirgasamtexlo, Tuki igi CaiTvleba asanazRaurebeli zianis odenobaSi da 
Sesabamisad, Seamcirebs zianis anazRaurebis moTxovnas.1480 sajarimoa iseTi 
pirgasamtexlo, romelic kreditors uflebas aZlevs pirgasamtexlos Tanxis 
zeviT moiTxovos zianis anazRaureba mTliani odenobiT.1481 alternatiulia 
iseTi pirgasamtexlo, rodesac kreditors SeuZlia moiTxovos an pirgasamtex-
los gadaxdevineba, an zianis anazRaureba, anda xelSekrulebis Sesruleba.1482 
erT-erTis moTxovna akargvinebs kreditors meoreze uflebas.1483 rac Seexeba 
eqskluziur pirgasamtexlos, misi SeTanxmeba gamoricxavs zianis anazRau-

1477 Гришни, неустойка: теория, практика, законодательство, 2005, 32.
1478 Гришни, неустойка: теория, практика, законодательство, 2005, 32.
1479 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 417-e muxli, gv. 487.
1480 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 236; Wanturia, Wanturia/
zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo kodeqsis komentari, 
wigni mesame, 2001, 419-e muxli, gv. 495.
1481 Карапетов, Неустойка как средство защиты прав кредитора в российском и зарубежном праве, 
2005, 225.
1482 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 238.
1483 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 417-e muxli, gv. 487.
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rebis SesaZleblobas1484 daKkreditors mxolod pirgasamtexlos moTxovnaze 
xdis uflebamosils.1485

a.e. jarima, rogorc pirgasamtexlos saxe
jarima pirgasamtexlos erT-erTi saxea. saqarTvelos samoqalaqo kodeqsi 

pirgasamtexlos am saxes icnobs. marTalia, aRniSnuli naTlad ar Cans pir-
gasamtexlos momwesrigebeli normebidan, Tumca aRniSnuli daskvnis gamota-
nis saSualebas 419 I muxli iZleva. normis mixedviT kreditors ar SeuZlia 
moiTxovos xelSekrulebis Sesrulebac da pirgasamtexlos gadaxdevinebac, 
Tuki amgvari pirgasamtexlo gaTvaliswinebuli iyo valdebulebis Seusrule-
blobisaTvis. jarimis saxiT dadgenili pirgasamtexlos Tavisebureba imaSi 
mdgomareobs, rom misi gadaxdevineba gamoricxavs valdebulebis Sesrulebis 
moTxovnas da piriqiT, valdebulebis Sesrulebis moTxovna gamoricxavs ja-
rimis moTxovnis uflebas. norma gamoricxavs kreditoris mier erTi da imave 
samarTlebrivi interesisaTvis `ormagi~ dakmayofilebis miRebis SesaZle-
blobas.1486 

valdebulebis darRvevis SemTxvevaSi jarimam kreditoris im interesis 
anazRaureba unda moaxdinos, romelic mas valdebulebis Sesrulebis mimarT 
gaaCnda.1487 Sesabamisad mxareTa mier xelSekrulebaSi jarimis gansazRvra xde-
ba im odenobiT, raTa man valdebulebis Seusruleblobis Sedegad gamowveuli 
uaryofiTi Sedegebis likvidacia moaxdinos. 

praqtikaSi aris SemTxvevebi, rodesac mxareebi xelSekrulebaSi jarima-
sa da sauravs sinonimuri mniSvnelobiT iyeneben. aseT SemTxvevaSi xelSek-
rulebis ganmartebis Sedegad unda dadgindes, Tu ra mizniT iqna pirgasam-
texlo xelSekrulebaSi gaTvaliswinebuli.1488

kreditori mxolod sakuTari Sexedulebisamebr wyvets, Tu ras moiTxovs 
igi valdebulebis darRvevis SemTxvevaSi movalisagan.1489 movale moklebulia 
SesaZleblobas jarimis gadaxdiT Tavi daaRwios valdebulebis Sesrule-
bas, anda, piriqiT, valdebulebis SesrulebiT Tavi daaRwios jarimis gadax-
das, sanam aRniSnuls TviTon kreditori ar moiTxovs.1490 arCevanis ufleba 
kreditorzea damokidebuli. kreditoris am or moTxovnas Soris eleqtiur 
konkurencias aqvs adgili.1491 mas Tavisulflad SeuZlia moiTxovos, an jarima 

1484 Карапетов, Неустойка как средство защиты прав кредитора в российском и зарубежном праве, 
2005, 225.
1485 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 236.
1486 Ermann/Westermann /Schaub, §340, Rn 1; Sorgel/Lindacher, §340, Rn 4.
1487 Staudinger/Rieble, §340, Rn 11.
1488 BAG NJW, 1971, 2008; Schulze/Schulze, §340, Rn 1.
1489 Staudinger/Rieble, §340, Rn 22.
1490 Sorgel/Lindacher, §340, Rn 7.
1491 SeniSvna: moTxovnaTa Soris eleqtiur konkurencias maSin aqvs adgili, rodesac kredi-
tors Sinaarsobrivad ramdenime gansxvavebuli moTxovna gaaCnia. kreditoris mier erT-
erTi moTxovnis amorCeva, gamoricxavs danarCen moTxovnaTa ganxorcielebis SesaZle-
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an valdebulebis Sesruleba. jarimasa da valdebulebis Sesrulebas Soris 
arCeva xdeba kreditoris mier nebis gamovleniT, romelic miRebasavaldebu-
loa movalisaTvis.1492

kreditori ar aris SezRuduli jarimis arCevasTan erTad aseve valdeb-
ulebis SeusruleblobiT miyenebuli zianis anazRaurebis moiTxovnaSi. amis 
safuZvels iZleva 419 II muxli, romelic kreditors yovelTvis aniWebs zianis 
anazRaurebis moTxovnis uflebas. 419 II muxli arafers gvamcnobs imis Ses-
axeb, kreditors pirgasamtexlos Tanxis zeviT mTliani zianis anazRaurebis 
moTxovna SeuZlia, Tu pirgasamtexlo CaiTvleba zianis anazRaurebis angariS-
Si. marTebulia pirgasamtexlos CaTvla zianis anazRaurebis angariSSi Semdeg 
garemobaTa gamo: rogorc aRiniSna, kanonmdebeli 419-e muxlSi gamoricxavs 
jarimisa da valdebulebis Sesrulebis moTxovnis kumulacias da amgvarad, 
kreditoris interesis ormagad dakmayofilebis SesaZleblobas. kreditor-
ma arCevani unda gaakeTos valdebulebis Sesrulebasa da jarimis moTxovnas 
Soris. analogiurad SeuZlebelia jarimisa da mTliani zianis anazRaurebis 
moTxovna. saqme imaSia, rom valdebulebis Seusruleblobis SemTxvevaSi zia-
nis anazRaurebis moTxovna valdebulebis Sesrulebis adgils ikavebs. Sesabam-
isad, im interesis dakmayofileba, romelic kreditoris Sesrulebis mimarT 
hqonda, zianis anazRaurebis moTxovniT xdeba.1493 vinaidan jarimis saxiT dad-
genili pirgasamtexloc emsaxureba swored im interesis anazRaurebas, ro-
melic kreditors xelSekrulebis Sesrulebis mimarT gaaCnda, dauSvebelia 
jarimisa da mTliani zianis moTxovnaTa kumulacia. kreditors ar SeuZlia 
movales xelSekrulebiT nakisri valdebulebis SeusruleblobisaTvis `saz-
Rauri~ ormagi odenobiT gadaaxdevinos.1494 Tu kreditorma valdebulebis 
darRvevis Sedegad ziani ganicada, maSin moTxovnili jarima zianis minimalur 
odenobad CaiTvleba. swored aq vlindeba pirgasamtexlos meore funqcia, ro-
melic gancdili zianis martivad da swrafad anazRaurebas gulismoxmobs. 
pirgsamtexlos Tanxis gansazRvrisas kreditorma icis, rom mas valdebulebis 
SeusruleblobiT gamowveuli zianis dadgomis SemTxvevaSi pirgasamtexlos 
saxiT misi minimaluri odenoba garantirebulad, zianis miyenebis faqtis mt-
kicebis gareSe, martivad da swrafad aunazRaurdeba. jarimis Tanxis zeviT 
arsebuli zianis anazRaureba ki, kreditors zianis saerTo wesebis dacviT 
SeuZlia moiTxovos.1495 am SemTxvevaSi aucilebelia, rom kreditorma daamt-
kicos im gancdili zianis odenoba, romelic pirgasamtexloTi mTlianad ver 
daifara.1496 

aRniSnuli regulireba ar niSnavs, rom mxareebs ar SeuZliaT gansxvave-

blobas. 
1492 MünchKomm/Gottwald, §340, Rn 11.
1493 Staudinger/Looschelders, §340, Rn 62.
1494 Staudinger/Rieble, §340, Rn 3.
1495 Wanturia, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 419-e muxli, gv. 495.
1496 BGH NJW, 1992, 1096, 1097; BAG NZA, 1987, 813.
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buli regulireba SeaTanxmon. kanoni ar krZalavs gansxvavebuli regulirebis 
SeTanxmebis SesaZleblobas. ase magaliTad, SesaZloa mxareebi SeTanxmdnen, 
rom valdebulebis darRvevis SemTxvevaSi jarima ar CaiTvleba gancdili zia-
nis angariSSi. maSin es asec iqneba.

a.v. sauravi, rogorc pirgasamtexlos saxe
sauravi iseve, rogorc jarima, pirgasamtexlos erT-erTi saxea. igi 

umetesad im SemTxvevaSi gamoiyeneba, rodesac movale nakisr valdebulebas 
ar asrulebs dadgenil droSi. jarimisagan gansxvavebiT, Sesrulebis vadis 
gadacilebisaTvis sauravis saxiT dadgenili pirgasamtexlos Tavisebureba 
imaSi mdgomareobs, rom 419 I muxlis Tanaxmad, igi iZleva valdebulebis Ses-
rulebisa da pirgasamtexlos moTxovnis kumulaciis SesaZleblobas. aRniSnu-
li rodi niSnavs, rom arajerovani Sesrulebis sxva SemTxvevisaTvis sauravis 
gaTvaliswineba SeuZlebelia. mxareebi Tavisufalni arian amgvar SeTanxmebaSi, 
Tumca sxva SemTxvevaSi arajerovani SesrulebisaTvis dadgenili pirgasamtex-
losa da valdebulebis Sesrulebis moTxovnaTa kumulacia gamoricxulia. 
kanonmdebeli mxolod am erTaderT SemTxvevaSi iZleva amgvari kumulaciis 
SesaZleblobas. amave pozicias afiqsirebs uzenaesi sasamarTlo Tavis erT-
erT gadawyvetilebaSi. rogorc uzenaesi sasamarTlo ganmartavs: `Tu pir-
gasamtexlo gaTvaliswinebulia Sesrulebis vadis darRvevisaTvis, kreditors 
yvela SemTxvevaSi SeuZlia moiTxovos misi dakisreba, miuxedavad imisa, iRebs Tu 
ara vadagadacilebul Sesrulebas~.1497 

jarimisagan gansxvavebiT, sauravi ver uzrunvelyofs im interesis dac-
vas, romelic kreditors xelSekrulebis Sesrulebis mimarT gaaCnia. 419-
e muxliT, dadgenili sauravi icavs kreditoris im interess, romelic mas 
valdebulebis drouli Sesrulebis mimarT gaaCnia.1498 Sesabamisad, aRniSnuli 
xelSekrulebiT gaTvaliswinebuli sauravi valdebulebis SeusruleblobiT 
gamowveuli zianis kompensacias ver moaxdens. Sesabamisad, kreditoris in-
teresi xelSekrulebis Sesrulebis mimarT, rogorc wesi, valdebulebis dar-
Rvevis Semdgomac arsebobs.1499

magaliTi:
a-m da b-m gaaformes ludis Camosasxmeli aparatis nasyidobis xelSek-

ruleba, romlis Tanaxmadac nasyidobis sagnis fasi 10 000 lariT ganisaz-
Rvra. mxareebi SeTanxmdnen, rom a ganaxorcielebda nasyidobis sagnis miwode-
bas xelSekrulebis gaformebidan 10 dRis vadaSi, romlis damontaJebasac b am 
drois ganmavlobaSi axlad gaxsnil barSi apirebda. mxareebma xelSekrulebiT 
gaiTvaliswines pirgasamtexlo Sesrulebis vadis gadacilebisaTvis nasyido-

1497 saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2011 wlis 17 oqtombris #as-1326-1346-2011 gadawyvetileba. 
1498 Dauner-Lieb/Langen/Walchner, §341, Rn 3.
1499 Ermann/Westermann/Schraub, §341, Rn 1.
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bis sagnis saerTo Rirebulebis 1% odenobiT. a-m xelSekrulebiT nakisri 
valdebulebis Sesruleba mxolod me-20 dRes SeZlo, ris gamoc daekisra pir-
gasamtexlo 2 000 laris odenobiT. am SemTxvevaSi, valdebulebis darRve-
vis miuxedavad, kreditors mainc gaaCnia valdebulebis Sesrulebis mimarT 
interesi. Sesrulebis vadis gadacilebisaTvis dadgenili sauravi im inter-
sis kompensirebas ver moaxdens, rac kreditors ludis aparatis miwodebis 
mimarT gaaCnia. 

sauravis Sesaxeb SeTanxmebaSi mxareebma naTlad unda miuTiTon, rom sau-
ravi Sesrulebis vadis gadacilebisTvisaa dadgenili. amgvari miTiTebis 
ararsebobam SeiZleba warmoSvas jarimisa da sauravis gamijvnis sirTuleebi. 
pirgasamtexlos am ori saxis gamijvnas praqtikaSi didi mniSvneloba eniWeba. 
praqtikaSi mxareebi am or instituts xSirad sinonimuri mniSvnelobiT iyene-
ben da ar iTvaliswineben, rom maT sxvadasxva samarTlebrivi Sedegebi mohyve-
baT. rodesac SeTanxmebidan mkafiod ar Cans mxareTa neba, igi xelSekrulebis 
ganmartebis Sedegad unda dadgindes. 

Sesrulebisa da sauravis moTxovna kredtors ar arTmevs uflebas zianis 
anazRaurebac moiTxovos. maSinac ki, roca kreditori uars ambobs xelSek-
rulebaze vadis gadacilebis gamo, mas ufleba aqvs Sesrulebis vadis gadac-
ilebiT gamowveul zianis anazRaureba da sauravi moiTxovos.1500 am SemTxveva-
Sic sauravi zianis minimaluri odenobis anazRaurebis funqcias atarebs. igi 
iTvleba zianis anazRaurebis angariSSi da uadvilebs kreditors zianis anaz-
Raurebis moTxovnas. saqme imaSia, rom Sesrulebis vadis gadacilebisaTvis 
dadgenili sauravi imave interess moicavs, rasac valdebulebis Sesrulebis 
vadis gadacilebiT gamowveuli zianis anazRaureba.1501 Sesabamisad, dauSve-
belia kreditorma anazRaureba erTi da imave interesisaTvis ormagad mi-
iRos. amasve mowmobs am sakiTxTan dakavSirebiT Camoyalibebuli sasamarTlo 
praqtikac. rogorc uzenaesi sasamarTlo Tavis erT-erT gadawyvetilebaSi 
ganmartavs: `Tu kreditors pirgasamtexlosTan erTad dayenebuli aqvs zianis 
anazRaurebis moTxovnac, ar SeiZleba orive moTxovna dakmayofildes, vinaid-
an pirgasamtexlo TavisTavad TviTon warmoadgens zianis anazRaurebis minim-
alur Tanxas. dauSvebelia erTdroulad pirgasamtexlosa da mTliani zianis 
anazRaurebis dakisreba. es rom ase moxdes es iqneba sajarimo sanqcia, romelic 
ukiduresad daamZimebda movalis mdgomareobas da gamoiwvevda kreditoris us-
afuZvlo gamdidrebas~.1502 

magaliTi:
Tu isev Cvens magaliTs davubrundebiT, vTqvaT, a-s mier Sesrulebis vadis 

gadacilebam b-s miayena ziani 5 000 laris odenobiT. sauravi 2 000 lari am 

1500 MünchKomm/Gottwald, §341, Rn 2.
1501 Ermann/ Westermann/Schraub, §341, Rn 2.
1502 saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2003 wlis 12 noembris #3k/422-03 gadawyvetileba.
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SemTxvevaSi CaiTvleba zianis anazRaurebis angariSSi, xolo zianis darCenili 
Tanxa (3 000 lari) b-s zianis anazRaurebis saerTo wesebis safuZvelze Seu-
Zlia moiTxovos. 

sauravis Tavisebureba imaSi mdgomareobs, rom valdebulebis darRvevis 
SemTxvevaSi konkretul odenobaSi an procentebSi dadgenili sauravi ericxe-
ba movales yovel vadagacilebul dReze da amiT aiZulebs Seasrulos val-
debuleba. jarimisagan gasxvavebiT, sauravis dros valdebulebis Sesrulebis 
uzrunvelmyofi funqcia ufro naTlad Cans, rac imaSi gamoixateba, rom igi 
ganagrZobs daricxvas valdebulebis darRvevis Semdegac. sauravis iribi 
iZulebiTi xasiaTis RonisZiebaa: movalem icis, rac ufro meti dro gava da 
rac ufro gvian Seasrulebs valdebulebas, miT mZime iqneba misi finansuri 
tvirTi. 

sainteresoa kreditors movalisaTvis sauravis daricxva sasamarTlo 
gadawyvetilebis miRebamde SeuZlia Tu mis saboloo aRsrulebamde? kanon-
mdebelma es sakiTxi Riad datova da misi gadawyveta mTlianad sasamarTlos 
miando. Tu Tvals gadavavlebT sasamarTlo praqtikas, sasamarTlos mier 
am sakiTxTan dakavSirebiT araerTgvarovani midgomaa Camoyalibebuli.1503 
umetes SemTxvevaSi sasamarTlo adgens dakisrebuli sauravis daricxvas 
gadawyvetilebis aRsrulebamde. 

interess iwvevs sakiTxi, Tu ramdenad SesaZlebelia pirgasamtexlos 
Sesrulebis uzrunvelsayofad axali pirgasamtexlos dadgena? miuxedavad 
imisa, rom samoqalaqo kodeqsi pirdapir SezRudvas ar Seicavs, am kiTxvaze 
uaryofiTi pasuxi unda gaeces. mxedvelobaSi unda miviRoT is garemoeba, 
rom pirgasamtexlo ZiriTadi valdebulebis Sesrulebis uzrunvelyofisa da 
darRvevisTvis sanqciis rols asrulebs. `meoradi~ pirgasamtexlo ki sanq-
ciis Sesrulebis uzrunvelyofis uCveulo funqcias Seasrulebda. SeiZleba 
gvefiqra ̀ mesamed~ da Semdgom pirgasamtexloTa dasaSvebobaze, risi daSvebac 
usamarTlod daamZimebda movalis mdgomareobas. praqtikaSi amgvari `damate-
biTi~ pirgasamtexlos dakisrebisas sasamarTlos, 420-e muxlze dayrdnobiT, 
SeuZlia Seamciros Seusabamod maRali pirgasamtexlo.

a.z. pirgasamtexlos odenobis gansazRvra
samoqalaqo samarTlis qvakuTxedi _ mxareTa kerZo avtonomiis princi-

pi mxareebs arCevanis Tavisuflebas aniWebs xelSekrulebis dadebisas. maT 
SeuZliaT Tavisuflad dadon nebismieri Sinaarsis xelSekruleba (Tu aRniS-

1503 Tbilisis saqalaqo sasamarTlos 2011 wlis 10 agvistos #as-218-210-2012 gadawyvetile-
ba; Tbilisis saqalaqo sasamarTlos 2011 wlis 19 maisis #as-1629-1619-2011 gadawyvetileba; 
Tbilisis saqalaqo sasamarTlos 2011 wlis 12 noembris #as-1072-1006-2012 gadawyvetileba; 
Tbilisis saapelacio sasamarTlos 2011 wlis 30 noembris #as-219-211-2012 gadawyvetile-
ba; saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2003wlis 20 ivnisis #3k/486-03 gadawyvetileba; ix. aseve Tbilisis saqalaqo sa-
samarTlos 2011 wlis 17 oqtombris #as-566-534-2012 gadawyvetileba, quTaisis saapela-
cio sasamarTlos 2011 wlis 16 martis #as-261-252-2012 gadawyvetileba.
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nuli ar ewinaaRmdegeba kanons) da misi Sesrulebis uzrunvelyofis mizniT 
gaiTvaliswinon masSi pirgasamtexlos nebismieri odenoba.1504 pirgasamtexlos 
didi odenoba, TavisTavad, ar aris kanonsawinaaRmdego da ar iwvevs SeTanx-
mebis baTilobas. 

pirgasamtexlos Sesaxeb SeTanxmebis namdvilobisaTvis aucilebeli wina-
pirobaa, rom mxareebma masSi naTlad gansazRvron pirgasamtexlos odenoba 
an misi dadgenis wesi. pirgasamtexlos myari TanxiT dadgena ar aris saval-
debulo. igi SeiZleba procentebSi an sxvagvarad dadgindes. mTavaria, rom 
sasamarTlos ar gauWirdes misi odenobis dadgena. umeteswilad SeTanxme-
bebSi pirgasamtexlo im odenobiT ganisazRvreba xolme, raTa man mosalod-
neli sanqciis dakisrebis SiSiT `aiZulos~ movale valdebuleba jerovnad 
da keTilsindisierad Seasrulos.1505 pirgasamtexlos odenoba erTgvarad 
gansazRvravs valdebulebaSi kreditoris riskis xarisxs. rac ufro mkacria 
valdebulebis Sesrulebis uzrunvelyofis RonisZieba, miT ufro naklebia 
kreditoris riskic.1506

kreditorma xelSekrulebis dadebisas da masSi pirgasamtexlos odenobis 
gansazRvrisas SesaZlo ziani unda gaiTvaliswinos. pirgasamtexlos odenoba 
unda uaxlovdebodes im SesaZlo zians, romelic kreditorma SeiZleba val-
debulebis Seusruleblobis an arajerovani Sesrulebis Sedegad ganicados. 
mcire pirgasamtexlo, gancdili zianis mxolod umniSvnelo nawils dafaravs. 
zianis anazRaurebas ki SesaZloa rTuli da xangrZlivi sasamarTlo dava das-
Wirdes. pirgasamtexlos Seusabamod maRali odenobiT gansazRvrisas ki arse-
bobs safrTxe, rom sasamarTlo mas Seamcirebs. 

417-e muxlis Tanaxmad, pirgasamtexlo SeiZleba mxolod fulad TanxaSi 
iqnes gansazRvruli. ucxo qveynebis, maT Soris germanuli samoqalaqo samar-
Tlis normebi arafuladi pirgasamtexlos SesaZleblobasac iTvaliswinebs.1507 
qarTveli kanonmdeblis gadawyvetileba savsebiT gamarTlebulia. arafuladi 
pirgasamtexlo praqtikaSi sagulisxmo sirTuleebs Seqmnida. aviRoT Tundac 
Seusabamod maRali pirgasamtexlos Semcirebis wesi. rogor unda iqnes igi 
gamoyenebuli, Tu mxareTa SeTanxmebiT gaTvaliswinebuli pirgasamtexlo in-
diviadualurad gansazRvruli nivTia? an vTqvaT, gansazRvruli saqonelia 
pirgasamtexlod SeTanxmebuli? Semcirebis sakiTxis gadasawyvetad, mosamar-
Tles eqspertis daskvnis gareSe gauWirdeboda qonebis Rirebulebis dadgena 
da misi gonivrul odenobamde Semcireba. mxareebs SeuZliaT valdebulebis 
Sesrulebis uzrunvelsayofad raime sxva moqmedebis Sesruleba gaiTvaliswin-
on, rac valdebulebis Seusruleblobis SemTxvevaSi, raime nivTis gadacemasac 
gulisxmobdes. msgavsi SeTanxmeba pirgasamatexlod ver dakvalificirdeba.

1504 Reichenbach, NZA, 2003, S 309.
1505 Larenz, Lehrbuch des Schuldrechts, Band 1, S376.
1506 saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2003 wlis 20 ivnisis #3k/486-03 gadawyvetileba.
1507 ix. germaniis samoqalaqo kodeqsis §342.
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a.T. pirgasamtexlos odenobis Semcireba sasamarTlos mier
marTalia, mxareebs Tavisuflad SeuZliaT gansazRvron pirgasamtexlos 

odenoba, Tumca samoqalaqo kodeqsi SezRudvasac awesebs, raTa samoqalaqo 
brunvis samarTlianoba uzrunvelyos.1508 rogorc uzenaesi sasamarTlo Ta-
vis erT-erT gadawyvetilebaSi ganmartavs, `pirgasamtexlos Tanxis odenobis 
gansazRvras kanonmdebeli mxareTa SeTanxmebas miandobs, Tumca aRniSnuli ar 
niSnavs, rom pirgasamatexlos dakisrebiT kreditorma araTanazomierad didi 
sargebeli miiRos~.1509 pirgasamtexlos umTavresi mizani kreditoris dar-
Rveuli uflebis aRdgenaa da ara misi usafuZvlo gamdidreba movalis eko-
nomikuri ganadgurebis xarjze.1510 

zogjer, mxareebi xelSekrulebis dadebisas valdebulebis Seusrule-
blobiT gamowveul negatiur Sedegebs did yuradRebas ar uTmoben. mo-
laparakebebis dros ZiriTadi Zalisxmeva xelSekrulebis arsebiT pirobebze 
SeTanxmebis miRwevas xmardeba (xelSekrulebis fasi, xelSekrulebis sagani 
da a.S.). arsebiTi pirobebis SeTanxmebis Semdeg xelSekrulebis iseT puqtebs, 
rogoricaa SeTanxmeba pirgasamtexlos odenobaze, did yuradRebas ar aqcev-
en.1511 yovelive amis gamo SeiZleba movales pirgasamtexlo Zalzed mZime tvir-
Tad daawves. aseve, SesaZlebelia, ekonomikurad sustma movalem pirgasamtex-
los SeTanxmebisas sakuTari SesaZleblobebi Zalzed optimisturad Seafasos, 
riskebi ver gaTvalos da pirgasamtexlo Seusabamod maRali da gadasaxdelad 
rTuli aRmoCndes.1512 garda amisa, SesaZloa pirgasamtexlo ukve TviTon val-
debulebis Sesrulebis procesSi iqces movalisaTvis Seusabamod maRal da Ses-
asruleblad mZime pirgasamtexlod.1513 kanonmdeblisaTvis aRniSnuli safrTx-
eebi kargad iyo cnobili. amitom pirgasamtexlos momwesrigebel normebSi 
gaiTvaliswina norma, romelic upiratesad movalis interesebis dacvas emsax-
ureba. 420-e muxli sasamarTlos saqmis garemoebaTa gaTvaliswinebiT Seusa-
bamod maRali pirgasamtexlos Semcirebis uflebas aniWebs. 

kanonmdebeli arafers gvamcnobs imis Sesaxeb, Tu ra CaiTvleba Seusabam-
od maRal pirgasamtexlod. am sakiTxis dasadgenad zust kriteriumebs arc 
sasamarTlo praqtika gvawvdis. ase magaliTad, erT SemTxvevaSi sasamarTlom 
Seusabamod maRali CaTvala pirgasamtexlo, romelic mniSvnelovnad aRemate-

1508 Tbilisis saapelacios sasamarTlos 2011 wlis 17 oqtombris #as-566-534-2012 
gadawyvetileba.
1509 saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2011 wlis 25 noembris #as-921-960-2011 gadawyvetileba.
1510 Tbilisis saapelacio sasamrTlos 2011 14 ivlisis #as-1284-1304-2011 gadawyvetileba; 
Tbilisis saapelacio sasamrTlos 2011 wlis 13 aprilis #as-988-1021-2011 gadawyvetile-
ba.
1511 Карапетов, Неустойка как средство защиты прав кредитора в российском и зарубежном праве, 
2005, 183.
1512 Dauner-Lieb/Langen/Walchner, §343, Rn 1.
1513 saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2001 wlis 27 ivnisis #3k/467-01 gadawyvetileba.
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boda xelSekrulebis SesrulebasTan dakavSirebul kreditoris interess.1514 
sxva SemTxvevaSi man Seusabamod maRal odenobad CaTvala pirgasamtexlo, vi-
naidan igi mocemuli sasesxo valdebulebisaTvis uCveulod maRal odenobad 
miiCnia.1515 zogierT SemTxvevaSi Seusabamod maRali pirgasamtexlos odeno-
bis dadgenisas sasamarTloebi mxedvelobaSi iReben im garemoebas, Tu ram-
denad aRemateba pirgasamtexlos odenoba valdebulebis darRvevis Sedegad 
gamowveul zians.1516 rogorc praqtika gviCvnebs, erTgvarovani midgoma am 
sakiTxTan dakavSirebiT ar aris Camoyalibebuli da sakiTxi yovel konkre-
tul SemTxvevaSi, sxvadasxva garemoebis mxedvelobaSi miRebiT, individualu-
rad wydeba. 

aRniSnuli norma imperatiuli xasiaTisaa da mxareebs xelSekrulebiT ar 
SeuZliaT gamoricxon anda SezRudon misi moqmedeba.AamasTan, igi mosamar-
Tles mxolod pirgasamtexlos odenobis Semcirebis uflebamosilebas ani-
Webs. misi odenobis gazrdis ufleba normidan ar gamomdinareobs. isic unda 
iTqvas, rom saqarTvelos samoqalaqo kodeqsi aRniSnuli normis gareSec 
SeZlebda Seusabamod maRali pirgasamtexlos Semcirebas da movalisaTvis 
aSkarad usamarTlo Sedegebis Tavidan acilebas. kerZod, saqarTvelos samo-
qalqo kodeqsSi asaxuli keTilsindisierebis principze dayrdnobiT, ro-
melic Tavis gamoxatulebas upiratesad 8 III da 361 II muxlSi poulobs. pir-
gasamtexlosTan dakavSirebiT kanonmdebelma movalis dacvis aucileblobas 
sagangebod gausva xazi, rac misasalmebelia. 420-e muxli, ra Tqma unda, ar 
gulisxmobs xelSekrulebaSi samosamarTlo Carevisa da kontrolis zogad 
uflebamosilebas. igi sagamonakliso xasiaTis normaa, romelic mosamarTles 
Seusabamod maRali pirgasamtexlos arsebobis SemTxvevaSi mxareTa SeTanx-
mebis sasamarTlo kontrols aniWebs.1517 

imisTvis, rom sasamarTlom pirgasamtexlo Seamciros, kreditoris 
moTxovna pirgasamtexlos gadaxdaze warmoSobili unda iyos, e.i. ZiriTadi 
valdebuleba unda dairRves. vinaidan pirgasamtexlo pirobiTi valdebule-
baa, romlis warmoSobac valdebulebis darRvevazea damokidebuli, misi Sem-
cireba mis warmoSobamde, anu ZiriTadi valdebulebis darRvevamde dauSve-
belia.1518 swored darRvevis momentidan ekisreba movales pirgasamtexlos 
gadaxdis valdebuleba da swored am momentidan xdeba igi Sesasrulebad mZime 
da Seusabamod maRal pirgasamtexlod. ZiriTadi valdebulebis darRvevamde 
movalis mxridan samarTlebrivi dacvis moTxovna ar arsebobs.1519 garda amisa, 

1514 saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2002 wlis 18 ianvris #3ს/1184-01 gadawyvetileba.
1515 saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2011 wlis 25 noembris #სს-921-960-2011 gadawyvetileba.
1516 saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2012 wlis 28 dekembris #სს-1560-1463-2012 gadawyvetileba.
1517 Staudinger/Rieble, §343, Rn 12.
1518 Palandt/Friesecke, §343, Rn 5.
1519 Staudinger/Rieble, §343, Rn 62.
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420-e muxlis gamoyenebisaTvis aucilebel winapirobad gvevlineba is garemoe-
ba, rom pirgasamtexlo ar unda iyos gadaxdili movalis mier. ukve gadaxdi-
li pirgasamtexlos Semcireba sasamarTlos mier gamoricxulia.1520 marTalia, 
aRniSnuli regulireba pirdapir ar gamomdinareobs 420-e muxlis danawesi-
dan, Tumca aRniSnuli daskvnis gakeTebas Semdegi garemoeba iZleva. movale, 
romelic Seusabamod maRali pirgasamtexlos Semcirebas iTxovs, ZiriTadad 
mis moTxovnas safuZvlad udevs is garemoeba, rom igi Sesasruleblad Zalze 
mZimea movalisaTvis. im SemTxvevaSi, rodesac movale nebayoflobiT ixdis 
pirgasamtexlos, am gadaxdiT igi xazs usvams im garemoebas, rom mas pirgasam-
texlo Seusabamod maRlad ar miaCnia.1521 

Seusabamod maRali pirgasamtexlos Semcirebas mxaris Suamdgomloba 
sWirdeba, Tu sasamarTlos sakuTari iniciativiTac SeuZlia sakiTxis gadawyve-
ta? erTi SexedviT, kanonis danawesi amgvar uflebamosilebas mosamarTles 
aniWebs. mosamarTlisaTvis aRniSnuli uflebamosilebis miniWeba daarRvevda 
saqarTvelos samoqalaqo saproceso kodeqsSi ganmtkicebul dispoziciuro-
bisa da SejibrebiTobis princips. amdenad, pirgasamtexlos SemcirebisaTvis 
movalis Suamdgomloba aucilebelia. am azrs qarTuli sasamarTlo praqti-
kac iziarebs.1522

sasamarTlo yovel konkretul SemTxvevaSi mxaris Suamdgomlobis safuZ-
velze wyvets pirgasamtexlos odenobis Sesabamisobis sakiTxs. SesaZlebelia, 
rom erTi da imave odenobis pirgasamtexlo erT SemTxvevaSi Seusabamod maRa-
li aRmoCdes, xolo sxva SemTxvevaSi ki _ ara. 

sakiTxis gadawyvetisas sasamarTlom mxedvelobaSi unda miiRos saqmis gare-
moebebi, raTa swored gansazRvros pirgasamtexlos odenoba. mosamarTlem, 
upirveles yovlisa, mxedvelobaSi unda miiRos kreditoris is interesi, ro-
melic mas xelSekrulebis Sesrulebis mimarT gaaCnda.1523 mosamarTlem unda 
gaiTvaliswinos valdebulebis darRvevis xasiaTi, misi xarisxi da moculo-
ba.1524 mniSvneloba eniWeba nakisri valdebulebis darRvevaSi movalis bralis 

1520 Tbilsis saapelacios sasamarTlos 2011 wlis 27 ivlisis #as-1465-1478-2011 ganCineba; 
MünchKomm/Gottwald, §343, Rn 16.
1521 MünchKomm/Gottwald, §343, Rn 16; Staudinger/Rieble, §343, Rn 68.
1522 Tbilisis saqalaqo sasamarTlos 2011 wlis 9 ivnisis #as-69-65-2012 gadawyvetile-
ba; saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2012 wlis 7 maisis #as-241-233-2012 gadawyvetileba; saqarTvelos uzenaesi sa-
samarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa palatis 2003 wlis 20 ivnisis 
#3k/486-03 gadawyvetileba; saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo 
da gakotrebis saqmeTa palatis 2004 wlis 23 ianvris #as-406-1068-03 gadawyvetileba; 
germanuli samarTalSi sakiTxis Sesaxeb ix. BGH NJW, 1968, 1625.
1523 Ermann/Schaub, §343, Rn 3; Dauner-Lieb/Langen/Walchner, §343, Rn 8; Tbilisis saapelacio sa-
samarTlos 2011 wlis 22 seqtembris #as-1664-1652-2011 gadawyvetileba, Tbilisis saa-
pelacios sasamarTlos 2011 wlis 27 dekembris #as-241-233-2012 ganCineba.
1524 saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2011 wlis 17 oqtombris #as-1326-1346-2011 gadawyvetileba; MünchKomm/Gottwald, 
§343, Rn 18. 
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xarisxsac.1525 agreTve, gasaTvaliswinebelia mxaris ekonomikuri mdgomareo-
ba.1526 Tu mosamarTle miva im daskvnamde, rom pirgasamtexlos odenoba Seu-
sabamod maRalia, igi Seamcirebs mas odenobamde, romelsac valdebulebis 
darRvevis Tanazomierad da samarTlianad miiCnevs.1527

a.i. pirgasamtexlos moTxovnis dauSvebloba
SesaZlebelia, valdebulebis darRvevis miuxedavad, kreditoris mier 

pirgasamtexlos moTxovna keTilsindisierebis principidan gamomdinare 
gamoiricxos. kerZod, maSin, rodesac movalis mier valdebulebis dar-
Rveva TviTon kreditoris provocirebulia,1528 an pirgasamtexlos moTxov-
nis safuZveli - xelSekrulebis darRveva, kreditoris arakeTilsindisieri 
qmedebiT aris gamowveuli.1529 es daskvna 98 II muxlidan gamomdinareobs.1530 

magaliTi: 
ivaniZem dado nardobis xelSekruleba patariZesTan, romlis Tanaxmadac 

patariZes sami Tvis ganmavlobaSi unda ganexorcielebina ivaniZis saxlis kapi-
taluri Sida da gare remonti. imis gamo, rom ivaniZem droulad ar gaaT-
avisufla dakavebuli farTi, patariZem ver SeZlo xelSekrulebiT nakisri 
samuSaos drouli ganxorcieleba. am SemTxvevaSi pirgasamtexlos moTxov-
nis safuZveli ar arsebobs, vinaidan darRveva TviTon kreditoris qmedebiT 
aris gamoiwveuli. uflebis borotad gamoyeneba maSin gvaqvs saxeze, rodesac 
im valdebulebis darRveva, romelmac pirgasamtexlos moTxovna warmoSva, 
kreditorma braleuli qmedebiT ganapiroba. Tu xelSekrulebiT gaTval-
iswinebuli valdebulebis Seusrulebloba kreditoris braliTac ganxor-
cielda, maSin am SemTxvevaSi SeuZlebelia movales mTliani pirgasamtexlo 
daekisros. aRniSnuli mosazrebis safuZvlad is garemoeba gvevlineba, rom 
pirgasamtexlos dakisrebisaTvis aucilebel winapirobad swored movalis 
mxridan valdebulebis braleuli darRveva gvelineba. vinaidan am SemTxvevaSi 
valdebulebis darRvevaSi brali kreditorsac miuZRvis, sasamarTlos Seu-
Zlia Seusabamod maRali pirgasamtexlos Semcirebis sakiTxi 415-e muxlze 
dayrdnobiT gadawyvitos. 

pirgasamtexlos moTxovna dauSvebelia im SemTxvevaSi, rodesac kredito-
ri didi xnis ganmavlobaSi darRvevebs `agrovebs,~ raTa, rac SeiZleba didi 

1525 BGH NJW, 1994, 45; BGH NJW-RR, 202, 608.
1526 saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2012 wlis 12 seqtembris #as-819-771-2012 gadawyvetileba.
1527 Tbilisis saapelacio sasamarTlos 2011 wlis 27 dekembris #as-241-233-2012 ganCineba; 
Tbilisis saapelacio sasamarTlos 2012 wlis 26 martis #as-928-871-2012 ganCineba.
1528 Gernhuber, das Schuldverhätnis, S 775.
1529 BGH NJW, 1971, 1126; BGH WN, 1983, 1264. 
1530 98 II muxlis Tanaxmad, „Tu pirobis dadgomas arakeTilsindisierad Seuwyo xeli mxarem, 
romlisTvisac pirobis dadgoma xelsayrelia, piroba damdgarad ar CaiTvleba“.
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odenobis pirgasamtexlos moTxovna warmoeSvas.1531

magaliTi: 
a-m da b-m gaaformes 100 tona Saqris nasyidobis xelSekruleba, romelic 

a-s unda miewodebina 2012 wlis dekembris bolomde. xelSekrulebis saer-
To Rirebuleba ganisazRvra 100 000 lariT. mxareebma aseve xelSekrulebiT 
gaiTvaliswines pirgasamtexlos Sesrulebis vadis gadacilebisaTvis, xelSek-
rulebis Rirebulebis 0,01% odenobiT. a-m ver SeZlo daTqmul droSi valde-
bulebis Sesruleba. b-m im mizniT, rom maqsimalurad didi odenobis pirgas-
amtexlos moTxovna warmoSoboda, yovelgvari safuZvlis gareSe gaaWianura 
moTxovnis wardgena da valdebulebis darRvevidan 6 Tvis Semdeg waradgina 
sarCeli sasamarTloSi, riTac xelovnurad gazarda pirgasamtexlos odenoba.

sasamarTlos mier Camoyalibebuli prqtikis Tanaxmad, am SemTxvevaSi es 
problema sasamarTlos mier Seusabamod maRali pirgasamtexlos Semcirebis 
gziT wydeba.1532

b. be

b.a. bes cneba
be saxelSekrulebo samarTlis sakmaod Zveli institutia. mis fesvebs 

termin arrha-sTan mivyavarT, romelic romaul samarTalSi saberZneTidan 
unda iyos gavrcelebuli.1533 

warsulSi valdebulebiT-samarTlebrivi xelSekrulebebis namdviloba 
sxvadasxva `seriozuli mtkicebulebis~ arsebobaze iyo damokidebuli.1534 
swored  amgvar saSualebad gvevlineboda arrha, romlic xelSekrulebis erT-
erTi mxaris mier xelSekrulebiT nakisri valdebulebis nawilis Sesrule-
bas gulisxmobda.1535 Tumca, ucnobia, ramdenad gavrcelebuli iyo antikur 
periodSi, amgvari arrha-s meSveobiT, gamyidvelis valdebulebiT SeboWva.1536 
romis samarTlis klasikur periodSi arrha-s, rogorc xelSekrulebis dadebis 
saSualebas, mcire roli eniWeboda. romis samarTlis klasikosebi gamyidve-
lis mier myidvelisaTvis ubralod fuladi Tanxis, anda beWdis gadacemas 
aniWebdnen mxolod xelSekrulebis dadasturebis mniSvnelobas, romelic mx-
areTa mier miRweuli konsesusis Sedegi iyo.1537

qarTul samarTlebriv praqtikaSi be sakmaod gavrcelebulia.1538 amitom, 

1531 MünchKomm/Gottwald, §339, Rn 45.
1532 ix. Tbilisis saapelacio sasamarTlos 2011 wlis 14 noembris #as-69-65-2012 ganCineba.
1533 Куликов, Соглашение о задатке в гражданском праве России, 2011, 1.
1534 MünchKomm BGB, Gottwald, §336, Rn 1.
1535 Medicus/Lorenz, Schuldrecht Allgemeiner Teil, §45, S256, Rn. 541f; MünchKomm BGB, Gottwald, §336, 
Rn 1.
1536 Kaser; Das Römische Privatrecht, §130 III 2; S547.
1537 iqve. 
1538 zoiZe, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 



607

saxelSekrulebo  samarTali

kanonmdebelma samoqalaqo kodeqsSi sagangebod moawesriga es samarTlebrivi 
instituti. 421 1 muxlis Tanaxmad, bed mxareTa mier SeiZleba mxolod gansaz-
Rvruli fuladi Tanxa iqnes SeTanxmebuli. gasxvavebiT, magaliTad, germanuli 
samarTlisagan, romelSic be ara mxolod fuladi TanxiT, aramed nebismieri, 
maT Soris aramaterialuri, qonebrivi sikeTiT, SeiZleba ganisazRvros.1539 
ra mizezi aqvs aseT SezRudvas? kanonmdebels, savaraudod, SesaZlo sirTu-
leebis Tavidan acileba surda, rac bes mimRebis mier arafuladi bes sagnis 
ormag dabrunebasTan iqneboda dakavSirebuli.1540 warmovidginoT SemTxveva, 
roca bes mimcemma aramterialuri qonebrivi sikeTe gadasca xelSekrulebis 
meore mxares. bes mimRebis mier valdebulebis darRvevis SemTxvevaSi, igi 
valdebuli iqneboda ormagad daebruneba igi kreditorisaTvis. aRniSnuls, 
SesaZlebelia, movalesTvis sakmaod seriozuli finansuri da sxvagvari prob-
lemebi Seeqmna, rac gaarTuldeba bes dabrunebis valdebulebis Sesrulebas. 
rogorc zemoT moyvanili magaliTi cxadyofs, kanonmdeblis mier bes Tanxo-
briv odenobaSi gansazRvra savsebiT gamarTlebuli gadawyvetilebaa, romel-
mac bes efeqturobasa da paraqtikaSi mis farTo gamoyenebas Seuwyo xeli.

vinaidan xelSekrulebis erTi mxaris mier meorisaTvis gadacemuli be fu-
ladi Tanxaa da gvarovnuli nivTis Tvisebebi gaaCnia, igi, rogorc wesi, ga-
dadis misi mimRebis sakuTrebaSi.1541 bes mimcemi inarCunebs aRniSnul fulad 
Tanxaze valdebulebiT-samarTlebriv moTxovnas.1542 moTxovna arsebobs manam, 
sanam bes mimRebi ar Seasrulebs im valdebulebas, romlis Sesrulebis uz-
runvelyofis mizniTac moxda bes micema. am valdebulebis SesrulebisTanave 
valdebulebiT-samarTlebrivi moTxovna wydeba. 

qarTvelma kanonmdebelma moTxovnis uzrunvelyofis es saSualeba erT-
droulad ramdenime funqciiT aRWurva. erTi mxriv, bes gadacemiT dasturdeba 
xelSekrulebis dadebis faqti (421). igi gvevlineba mxareTa konsesusis Sede-
gad dadebuli xelSekrulebis mtkicebulebiT niSnad.1543 ufro swori iqneba 
Tu vityviT, rom be gvevlineba ara xelSekrulebis dadebis utyuar damadas-
turebel mtkicebulebad, aramed igi warmoSobs varauds, rom xelSekrule-
ba dadebulia.1544 amasTan, aRniSnuli varaudi exeba mxolod xelSekrulebis 
dadebis faqts da ara mis Sinaarss.1545 igi moqmedebs manam, sanam sawinaaRmdego 

kodeqsis komentari, wigni mesame, 2001, 421-e muxli, gv. 498.
1539 Palandt/Friesecke, §336, Rn 1; Dauner-Lieb/Langen/Walchner, §336, Rn. 2.
1540 germanul samarTalSi bes maregulirebeli Sesabamisi normebi valdebulebis darRve-
vis SemTxvevaSi ar iTvaliswinebs bes mimRebis mier bes odenobis ormagi dabrunebis val-
debulebas, rac aRniSnul problemebs germanul sinamdvileSi ar warmoSobs. ix. germaniis 
samoqalaqo kodeqsis §336-338 muxlebi.
1541 Prütting/Wegen/Weinreich/Medicus, §336, Rn 2.; Ermann/Schaub, §336, Rn 2.
1542 zoiZe, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 422-e muxli, gv. 500.
1543 Schulze in Schulze, §336, Rn 1; Jauering/Stadler, §336, Rn 1.
1544 Gernhuber, Das Schuldverhätnis, §32, S748.
1545 Dauner-Lieb/Langen/Walchner, §336, Rn 4.
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ar iqneba damtkicebuli.1546 aRniSnuli ise ar unda gavigoT, TiTqos be xelSek-
rulebas warmoSobs. bes ar gaaCnia xelSekrulebis warmoSobis funqcia.1547 is 
ar gvevlineba xelSekrulebis dadebis SeTanxmebul formad.1548 xelSekruleba 
warmoiSva Tu ara, unda Sefasdes xelSekrulebis dadebis Sesaxeb saerTo we-
sebis mixedviT.1549 angloamerikuli samarTlisagan gansxvavebiT,1550 qarTuli 
samarTlisaTvis, germanuli samarTlis msgavsad, ucnobia kanoniT dadgenili 
forma, romelic xelSekrulebis namdvilobas erTi mxaris mier Sesrulebaze 
damokidebuls xdis.1551 im SemTxvevaSi, Tu mxareTa SeTanxmeba xelSekrulebis 
dadebis Taobaze nebis gamovlenis naklisa anda formis daucvelobis gamo ba-
Tilia, bes arc nebis naklis gamosworebis da arc kanoniT gaTvaliswinebuli 
formis Secvlis unari Seswevs.1552 am SemTxvevaSi bes aqcesoruli bunebidan 
gamomdinare bes Taobaze miRweuli SeTanxmebac baTilad CaiTvleba.

meore funqcia, romeliTac be qarTvelma kanonmdebelma aRWurva, valdeb-
ulebis Sesrulebis uzrunvelyofaSi mdgomareobs.1553Bbe erTgvari fsiqolo-
giuri zemoqmedebis saSualebaa rogorc bes mimcemze, aseve bes mimRebze, raTa 
maT nakisri valdebuleba Seasrulon. kerZod, bes ormagi uzrunvelmyofi xa-
siaTi gaaCnia. igi badebs uzrunvelmyof da samoqalaqo- samarTlebrivi pasux-
ismgeblobis efeqts xelSekrulebis orive mxarisaTvis.1554 bes mimcemma icis, 
rom mis mier nakisri valdebulebis Seusruleblobis SemTxvevaSi dakargavs 
bes Tanxas. bes mimRebs ki, valdebulebis Seusruleblobis SemTxvevaSi, bes 
ormagad ukan dabruneba mouwevs. 

qarTul sinamdvileSi be, aseve, gadaxdis funqciasac asrulebs.1555 bes 
erTi mxare gadascems meores valdebulebis Sesrulebis uzrunvelyofis 
mizniT, Tumca bes mimcemi ar kargavs bes Tanxas. bes mimcemis mier valdeb-
ulebis Sesrulebis, ZiriTadi valdebulebis sagnisa da bes sagnis identobis 
SemTxvevaSi, be CaiTvleba valdebulebis Sesrulebis angariSSi. aRniSnuli de-
buleba xazs usvams imas, rom be xelSekrulebiT gaTvaliswinebuli ZiriTadi 
valdebulebis sagans aRmatebuli raime damatebiTi valdebuleba ar aris.1556 
bes mimcems, valdebulebis Sesrulebis SemTxvevaSi, ar warmoeSoba raime dam-

1546 Ermann/S.Schaub, §336, Rn 1.
1547 Staudinger/Rieble,§336, Rn 2.
1548 MünchKomm BGB/Gottwald, §336, Rn 8.
1549 Prütting/Wegen/Weinreich/Medicus, §336, Rn 1.
1550 am sakiTxTan dakavSirebiT ix. “consideration“ anglo-amerikul samarTalSi. ix aseve, Zwei-
gert/Kötz, Einführung in die Rechtsvergleichung, 384 ff.
1551 Staudinger/Rieble, §336. Rn 2.
1552 MünchKomm BGB/Gottwald, §336, Rn 9. 
1553 Wanturia, kreditis uzrunvelyofis samarTali, gv. 249.
1554 Карапетов, Неустойка как средство защиты прав кредитора в российском и зарубежном праве, 
2005, 267.
1555 Wanturia, kreditis uzrunvelyofis samarTali, gv. 250.
1556 Sorgel/Lindacher, §337, Rn. 1; Palandt/Friesecke, §336-338, Rn 4.
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atebiTi Sesrulebis valdebuleba.1557 valdebulebis Sesrulebis angariSSi bes 
CaTvla avtomaturad xdeba bes mimcemis mier valdebulebis mTlianad Ses-
rulebiTanave da amisaTvis mxareTa mxridan raime moqmedebis ganxorcieleba 
ar aris saWiro. sanam valdebulebis Sesruleba ar momxdara, be arc nawi-
lobriv Sesrulebad ganixileba.1558 Tuki be ar aris xelSekrulebiT gaTval-
iswinebuli valdebulebis sagnis identuri, bunebrivia, bes CaTvla valdeb-
ulebis Sesrulebis anagariSSi SeuZlebelia. es ar niSnavs, rom bes mimRebs bes 
datovebis ufleba eZleva. Tu amas dauSvebdiT, igi bes mimRebis usafuZvlo 
gamdidrebas gamoiwvevda. 

meoTxe funqcia, romelic bes qarTvelma kanonmdebelma mianiWa, aris zia-
nis minimaluri odenobis anazRaurebis funqcia. bes mimcemis an bes mimRebis 
mier valdebulebis braleuli darRvevis SemTxvevaSi be CaiTvleba meore 
mxaris mier gancdili zianis angariSSi da uadvilebs dazaralebuls zianis 
anazRaurebas _ Tavidan acilebs mas zianis arsebobis mtkicebis rTul pro-
ceduras. 

be, pirgasamtexlos msagavsad, aqcesoruli valdebulebaa, rac niSnavs, 
rom misi bed-iRbali mTlianad ZiriTad xelSekrulebazea damokidebuli. dam-
atebiTi (aqcesoruli) valdebulebis Tavisebureba imaSi mdgomareobs, rom 
ZiriTadi valdebulebis baTiloba ganapirobebs aqcesoruli valdebulebis 
baTilobasac; damatebiTi valdebulebis baTiloba ki gavlenas ar axdens 
ZiriTadi valdebulebis namdvilobaze.1559 aRniSnuli ar niSnavs, rom bes mim-
Rebs, ZiriTadi xelSekrulebis baTilobis SemTxvevaSi, bes Tanxis datovebis 
ufleba eZleva. mxares, romelmac meore mxares gadasca be, am SemTxvevaSic 
usafuZvlo gamdidrebis momwesrigebeli samarTlebrivi normebis safuZvel-
ze SeuZlia aRniSnuli Tanxa ukan gamoiTxovos misi mimRebisagan.

aqcesoruli valdebuleba SeiZleba ZiriTad valdebulebaze adre warmoiS-
vas. miuxedavad amisa, misi namdviloba kvlav ZiriTadi valdebulebis bedzea 
damokidebuli.1560 Sesabamisad, bes gamoyeneba mxareebs SeuZliaT ara mxolod 
arsebuli xelSekrulebis Sesrulebis uzrunvelsayofad, aramed aseve moma-
vali xelSekrulebis dadebisa da Sesrulebis uzrunvelyofis mizniT.1561

b.b. bes forma
imisTvis, rom be warmoSobilad CaiTvalos, aucilebelia, xelSekrulebis 

mxareebma miaRwion SeTanxmebas aRniSnulis Taobaze. saqarTvelos samoqalaqo 
kodeqsis mixedviT, bes Sesaxeb SeTanxmeba raime formis dacvas ar saWiroebs. 
pirgasamtexlosa da movalis garantiisagan gansxvavebiT, mxareebs Tavisu-

1557 Wanturia, kreditis uzrunvelyofis samarTali, gv. 251.
1558 zoiZe, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 421-e muxli, gv. 499.
1559 Ermann/Schraub, §336, Rn 2.
1560 Куликов, Соглашение о задатке в гражданском праве России, 2011, 133.
1561 zoiZe, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 421-e muxli, gv. 499.
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flad SeuZliaT SeTanxmdnen bes Taobaze zepiri an werilobiTi formiT. ram-
denad gamarTlebulia amgvari liberalizmi besTan mimarTebaSi? werilobiTi 
formis ararsebobam SesaZlebelia praqtikaSi sirTuleebi warmoSvas. kerZod, 
werilobiTi formis arasebobam SesaZlebelia gaarTulos besa da avansis gami-
jvna. Tumca, gamijvnis SeuZlebloba, pirgasamtexlosa da movalis garanti-
isgan gansxvavebiT, bes Taobaze SeTanxmebis baTilobas ar iwvevs, igi mxolod 
uzrunvelmyof funqcias dakargavs da avansad CaiTvleba.1562 

sasamarTlo davebSi, sanqciis Tavis aridebis mizniT, bes avansad warmo-
Cenis mcdeloba sakmaod xSiria.1563 uZravi qonebis nasyidobis SemTxvevaSi es 
problema imdenad mwvave ar aris. uZrav qonebaze nasyidobis xelSekrulebis 
gaformebamde dadebul SeTanxmebas beze sasamarTlo praqtika marTebulad 
miiCnevs winare xelSekrulebad1564. Sesabamisad, 327 III mixedviT, masze vrcel-
deba ZiriTadi xelSekrulebisaTvis gaTvaliswinebuli forma. amitom weri-
lobiTi formis dacvis gareSe dadebuli SeTanxmeba bes Taobaze msgavs Sem-
TxvevebSi, avtomaturad baTilad miiCneva. umTavresad, problematuria is 
xelSekrulebebi, romelTaTvisac kanoni ar iTvaliswinebs savaldebulo wer-
ilobiT formas. am dros avansisa da bes gamijvnis problema SeiZleba mTeli 
simwvaviT dadges. 

magaliTi:
ZnelaZem da onofriSvilma dades zepiri xelSekruleba velosipedis yid-

vis Taobaze. mxareebi SeTanxmdnen, rom velosipeds ZnelaZe SeiZenda 100 
larad. imisTvis, rom onofriSvils velosipedi sxvisTvis ar mieyida, Znela-
Zem gadasca 20 lari bes saxiT da dahpirda, rom darCenil Tanxas diliT 
miutanda. marTlac daTqmul dros ZnelaZe mivida onofriSvilTan da miu-
tana dapirebuli 80 lari. Tumca, onofriSvilma uari ganacxada velosipedis 
gadacemaze da ganmarta, rom man velosipedi CiCuas mihyida 150 larad, xolo, 
radganac maT Soris xelSekruleba dadebuli ar iyo, ukan daubruna miRebuli 
20 lari. ZnelaZem moiTxova 40 laris ukan dabruneba im motiviT, rom mis mier 
gadacemuli 20 lari iyo be. 

Tu gaviTvaliswinebiT im garemoebas, rom amgvari xelSekrulebebi yovel-
dRiurad ideba, problemis aqtualuroba ufro TvalsaCino gaxdeba. msgavsi 
davis dros sasamarTlos gauWirdeba, mxolod mowmeTa Cvenebebis safuZvel-

1562 Куликов, Соглашение о задатке в гражданском праве России, 2011, 133; Wanturia, kreditis uz-
runvelyofis samarTali, 2012, gv. 252
1563 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 6 Tebervlis 2012 
#as-1288-1308-2011 gadawyvetileba; saqarTvelos uzenaesi sasamarTlos samoqalaqo 
saqmeTa palatis 2012 wlis 12 martis #as-80-76-2012 gadawyvetileba.
1564 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2002 wlis 11 seqtembris 3k/729-02 ganCineba; saqarTvelos uzenaesi sasamarTlos 
samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2003 wlis 9 dekembris as-633-1283-
03 ganCineba; saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis 
saqmeTa palatis 2007 wlis 5 Tebervlis as-610-991-06 ganCineba.
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ze, Tanxis gadacemis bed an avansad kvalificireba. umjobesi xom ar iqneboda 
kanonmdebels sakanonmdeblo doneze sxvagvarad daeregulirebina aRniSnu-
li sakiTxi? sakanonmdeblo Carevis aucilebloba ufro cxadi gaxdeba, Tuki 
gaviTvaliswinebT, rom sasamarTlo praqtikam sakiTxis amomwuravad gadaWra 
jerjerobiT ver SeZlo. praqtikaSi umjobesi iqneba, Tuki xelSekrulebis 
mxareebi gaiTvaliswineben arsebul safrTxeebs da bes Taobaze SeTanxmebas 
werilobiT formas micemen. es, erTi mxriv, bes da avansis gamijvnis prob-
lemas gadaWris, meore mxriv ki, bes Tanxis gadacema-argadacemis mtkicebasac 
gaamartivebs. 

mxareebma bes Taobaze SeTanxmebis formis gansazRvrasTan erTad, unda 
gaiTvaliswinon sxva mniSvnelovani sakiTxebic. magaliTad, bes SeTanxmebaSi 
aucileblad unda iqnes miTiTebuli is, rom gadaxdili Tanxa bes warmoad-
gens. mxareebma aseve unda miuTiTon bes odenoba. mxareebma SesaZloa bes ode-
noba myar TanxaSi an procentebSi (vTqvaT, saqonlis saerTo Rirebulebidan) 
gamoxaton. 

be, rogorc wesi, xelSekrulebis mTlian Rirebulebaze naklebi TanxiT 
ganisazRvreba.1565 bes didma odenobam, SesaZlebelia, mas pirgasamtexlos xasi-
aTi mianiWos da gamijvnis problema warmoSvas.1566 aseT SemTxvevaSic, xelSek-
rulebis ganmartebis Sedegad unda dadgindes, Tu risi SeTanxmeba surdaT 
mxareebs. Tuki SeTanxmeba bes odenobaze orazrovan an bundovan miTiTebebs 
Seicavs, bes Taobaze SeTanxmeba dadebulad ver CaiTvleba.Y

aseve, aucilebelia mxareebma miuTiTon ZiriTad xelSekrulebaze, rom-
lis uzrunvelsayofadac ideba be. aseTi miTiTebis ararsebobam, SesaZloa, 
gaarTulos imis gansazRvra, Tu ra mizniT daido SeTanxmeba beze da ra dan-
iSnuleba gaaCnia gadasacem Tanxas.1567 yvela sxva damxmare pirobebis arseboba-
ararseboba gavlenas ver moaxdens mxareTa mier miRweuli SeTanxmebis namd-
vilobaze.

b.g. bes mimcemis mier valdebulebis darRvevis Sedegebi
rogorc aRiniSna bes mniSvneloba mis ormag uzrunvelmyof xasiaTSi 

vlindeba, rac xelSekrulebis orive mxareze zemoqmedebas gulisxmobs. ufro 
martivia bes gamoyeneba, roca bes mimcemi ar asrulebs xelSekrulebiT nakisr 
valdebulebas. 

imisaTvis, rom be darCes bes mimRebs, aucilebelia xelSekrulebis dar-
Rveva bes mimcemis mier. Tumca, mxolod TviTon xelSekrulebis darRvevis 
faqti ar aris bes datovebis sakmarisi safuZveli. aseve aucilebelia xelSek-
rulebiT gaTvaliswinebuli valdebulebis darRveva bes mimcemis braliT iyos 
gamowveuli (423). bes pirobebi SeiZleba dairRves piradad bes mimcemis, misi 
kanonieri warmomadgenlis an im piris mier, romelsac igi iyenebs sakuTari 

1565 MünchKomm BGB, Gottwald, §336, Rn. 7.
1566 Prütting/Wegen/Weinreich/Medicus, §336, Rn. 1.
1567 Куликов, Соглашение о задатке в гражданском праве России, 2011, 133.
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valdebulebis Sesasruleblad (396). Tuki xelSekrulebiT gaTvaliswinebuli 
valdebulebis darRvevaSi bes mimcems brali ar miuZRvis, bes mimRebma be ukan 
unda daabrunos.1568 

imisaTvis, rom bes mimRebma bes mimcemis Tanxa daitovos, mniSvneloba ar 
aqvs, xelSekrulebiT gaTvaliswinebuli valdebulebis darRvevis Sedegad bes 
mimRebis mier gancdil zians an mis odenobas.1569 realurad, gancdili ziani 
SeiZleba bes odenobaze naklebic ki iyos.1570 zianis arsebobis SemTxvevaSi ki, 
rogorc aRvniSneT, be CaiTvleba zianis angariSSi (423 I 2). amasTan, bes mim-
Rebs ar erTmeva ufleba, zianis anazRaurebis saerTo wesebidan gamomdinare, 
moiTxovos zianis anazRaurebis darCenili nawili, romelic bes TanxiT ar 
daifara. 

magaliTi:
ivaniZem da petriaSvilma dades qiravnobis xelSekruleba. xelSekrule-

biT petriaSvils kuTvnili avtomanqana daTqmul dros unda mieqiravebina 
ivaniZesaTvis, raTa damqiravebels moexerxebina uxvad mosuli xilis qalaqSi 
waReba da realicazia. mxareebi SeTanxmdenen qiravnobis Tanxaze 3000 laris 
odenobiT. petriaSvilma bes saxiT ivaniZes gadasca 1000 lari. daTqmul dRes 
petriaSvili mezobel sofelSi wavida megobrebTan saqeifod da iq ramden-
ime dRe darCa. imis gamo, rom ivaniZem ver SeZlo sxva manqanis moZieba, mas 
dakrefili xili daulpa da gaufuWda. amis gamo petriaSvilma 10000 laris 
ziani ganicda. aRweril SemTxvevaSi bed miRebuli 1000 lari CaiTvleba zianis 
anazRaurebis angariSSi, xolo darCenili 9000 laris moTxovna ivaniZem zianis 
anazRaurebis saerTo wesebis Tanaxmad unda ganaxorcielos.

Tuki bes CaTvla zianis anazRaurebis angariSSi SeuZlebelia, (mag., mxaree-
bi zianis arafuladi odenobiT anazRaurebaze SeTanxmdnen) bes mimRebma ukan 
unda daabrunos be. SesaZlebelia, rom bes mimRebma bes Tanxa uzrunvelyofis 
saxiT daitovos bes mimcemis mier zianis srul anazRaurebamde.1571 

rogorc aRvniSneT, besa da pirgasamtexlos Soris msgavseba arsebobs. 
Sesabamisad ismis kiTxva: SeiZleba 420-e muxlis analogiiT gamoyeneba da 
sasamarTlos mier Seusabamod maRali bes odenobis Semcireba? sakiTxi aq-
tualobas mxolod maSin iZens, roca bes, xelSekrulebiT gaTvaliswinebul 
valdebulebasTan SedarebiT, didi Rirebuleba gaaCnia.1572

magaliTi:
mxareebma dades nasyidobis xelSekruleba, romlis sagnis Rirebule-

bac 5000 lariT gansazRvres. amavdroulad, xelSekrulebis dadebisas bes 

1568 Gernhuber, Das Schuldverhätnis, §32, S751.
1569 MünchKomm BGB, Gottwald, §338, Rn 1.
1570 Ermann/S.Schraub, §338, Rn 1.
1571 Dauner-Lieb/Langen/Walchner, §338, Rn 3; Staudinger/Rieble, §338, Rn 3.
1572 MünchKomm BGB, Gottwald, §338, Rn 1.



613

saxelSekrulebo  samarTali

mimcemma bes mimRebs gadasca bes Tanxa 4000 laris odenobiT.SesaZlebelia, 
pirgasamtexlos msgavsad, mxareebma ver gaTvalon is Sedegebi, rac SeiZleba 
valdebulebis darRvevas mohyves da SeTanxmebuli be mZime tvirTad daawves 
xelSekrulebis meore mxares. xelSekrulebis RirebulebasTan Seusabamod 
didi bes Semcirebis dauSvebloba usamarTlo iqneboda.UzemoT moyvanil 
magaliTs Tu moviSveliebT, bes mimRebis mier xelSekrulebiT nakisri val-
debulebis Seusruleblobis SemTxvevaSi, mas 8000 laris gadaxda mouwevda. 
qarTvel da evropel avtorTa umravlesoba iziarebs aRniSnul mosazrebas 
da SesaZleblad miiCnevs besTan mimarTebaSi 420-e muxlis analogiiT gamoy-
enebas.1573 rogor unda iqnes gamoyenebeuli 420-e muxli im SemTxvevaSi, Tuki 
valdebuleba bes mimcemma daarRva? am dros bes mimRebi ubralod itovebs bes 
Tanxas. rogor unda Seamciros sasamarTlom Seusabamod maRali be? sasamarT-
los, bunebrivia, ar eqneba bes Semcirebis SesaZlebloba, Tu TviTon bes mim-
cemmi ar mimarTavs sasamarTlos. ucxoel avtorTa umetesoba SesaZleblad 
miiCnevs bes mimcemis mier sasamarTlosaTvis mimarTvas Seusabamod maRali bes 
Semcirebis moTxovniT.1574 saqarTveloSi sasamarTlos mier Seusabamod maRa-
li bes odenobis Semcirebis precedenti ar arsebobs. bes mimcemi, mis mier 
valdebulebis darRvevis miuxedavad, imsaxurebs dacvas aSkarad usamarTlo 
Sedegisgan. amdenad, mas unda SeeZlos, sasamarTlos meSveobiT Seamciros bes 
aSkarad Seusabamo odenoba.

b.d. bes mimRebis mier valdebulebis darRvevis Sedegebi
Tuki bes mimRebi ar asrulebs mis mier xelSekrulebiT nakisr valdebule-

bas, man ormagad unda daabrunos bes Tanxa. iseve rogorc bes mimcemis mier 
valdebulebis darRvevis SemTxvevaSi, aqac moTxovnis safuZvlad gvevlineba 
bes mimRebis mier valdebulebis braleuli darRveva (423 II). sasamarTlo da-
vis SemTxvevaSi bes mimcemi valdebulia daamtkicos bes mimRebis mier val-
debulebis braleuli darRvevis faqti, msgavseba pirgasamtexlosTan gansa-
kuTrebiT aSkaraa bes mimRebis mier valdebulebis Seusruleblobis dros, 
roca, miuxedavad xelSekrulebis darRvevisa, igi uars ambobs bes ormagi ode-
nobis gadaxdaze. am SemTxvevaSi bes mimcemis mier sasamarTloSi mimarTvisas, 
SesaZlebelia bes mimRebma dasvas sakiTxi bes odenobis Semcirebis Taobaze. 

magaliTi:
mxareebma dades nasyidobis xelSekruleba. xelSekrulebiT ganisazRvra 

saqonlis Rirebulebis 40% gadaricxva bes saxiT, romelic myidvelma gadasca 
gamyidvels xelSekrulebis dadebisas. gamyidvelma ver SeZlo saqonlis miwo-
deba, ramac ganapiroba is, rom myidvelma sarCeli waradgina sasamarTloSi 

1573 Staudinger/Rieble, §338 Rn 3; Ermann/Schaub, §338 Rn 2; zoiZe, Wanturia/zoiZe/niniZe/Senge-
lia/xecuriani (red.), saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, 2001, 
423-e muxli, gv. 503.
1574 Dauner-Lieb/Langen/Walchner, §338, Rn 4; MünchKomm BGB, Gottwald, §338, Rn 1.
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da moiTxova bes ormagi odenobis gadaxda. Tavis mxriv, gamyidvelma Segebe-
buli sarCeliT Seusabamod maRali odenobis bes Semcireba moiTxova. iseve, 
rogorc bes mimcemis mier valdebulebis Seusruleblobis dros, am SemTx-
vevaSic sasamarTlom unda gadawyvitos, aris Tu ara be Seusabamod maRali. 
Tumca, sakiTxavia, ra odenobamde aqvs ufleba sasamarTlos Seamciros be? 
sasamarTlos mxolod im Tanxis Semcirebis Taobaze msjeloba SeuZlia, rom-
lis gadaxdac valdebulebis darRvevis SemTxvevaSi erT-erT mxares eskireba 
bes saxiT. Tu wina magaliTs davubrundebiT, gamyidvelis mier nakisri val-
debulebis darRvevis SemTxvevaSi mas 80% dabruneba mouwevs. Sesabamisad, 
am SemTxvevaSi sasamarTlos im 40% Semcirebaze SeuZlia imsjelos, romlis 
gadaxdac gamyidvels ekisreba bes saxiT. rac Seexeba myidvelis mier xelSek-
rulebiT nakisri valdebulebis darRvevas, am SemTxvevaSi sasamarTlo ufle-
bamosilia myidvelis mier bes saxiT gadaxdili saqonlis Rirebulebis 40% 
procentis Semcirebaze imsjelos, vinaidan es swored is Tanxaa, romelic bes 
saxiT gadaixada myidvelma. 

423 II muxli arafers ambobs bes CaTvlaze zianis anazRaurebis angariSSi. 
marTebulia, 423 I muxlis debulebis analogiiT gamoyeneba da bes CaTvla 
zianis anazRaurebis angariSSi. amgvari regulirebiT bes mimcems gauadvil-
deba minimaluri zianis anazRaureba. ra Tqma unda, mas SeuZlia zianis anaz-
Raurebis saerTo wesiT, moiTxovos is ziani, romelic aRemateba bes odeno-
bas. sxvagvari midgoma usamarTlo iqneboda bes mimRebis mimarTac, radgan 
bes sajarimo pirgasamtexlos msgavs xasiaTs miscemda. es ki mniSvnelovnad 
daamZimebda saxelSekrulebo valdebulebis damrRvevis mdgomareobas.

b.e. bes gansxvaveba sxva samoqalaqo-samarTlebrivi institutebisagan
bes msgavsebam sxva samoqalaqo-samarTlebriv institutebTan SeiZleba 

praqtikaSi gamijvnis problema warmoSvas. amitom, aucilebelia, gaviTval-
iswinoT besa da sxva samarTlebriv saSualebebs Soris arsebuli gansxvavebebi. 

avansi da be. avansi iseve, rogorc be, mxareTa SeTaxnmebiT gansazRvruli 
fuladi Tanxaa. mas xelSekrulebis erT-erTi mxare gadacems meores, Tumca 
ara xelSekrulebis dadebis mtkicebulebis niSnad an misi Sesrulebis uz-
runvelsayofad.avansi aris Sesruleba, romelic, umeteswilad, sinalagmatur 
(ormxrivad mavaldebulebel) xelSekrulebebSi, valdebulebis nawilobriv 
Sesrulebas emsaxureba.1575 Sesabamisad, avansis mizania kreditoris moTxov-
nis nawilobrivi an winaswari Sesruleba.1576 igi Tavidanve valdebulebis Ses-
rulebis nawils warmoadgens da misi gadacema movalis mier sakuTari valde-
bulebis nawilobrivi SesrulebisTvis xdeba.

be Tavidanve valdebulebis Sesrulebis uzrunvelyofisakenaa mimarTuli 
da xelSekrulebis dadebis mtkicebulebiT niSans warmoadgens. be mxolod ma-
Sin CaiTvleba valdebulebiT gaTvaliswinebuli Sesrulebis angariSSi, roca 

1575 Gernhuber, Das Schuldverhätnis, S748.
1576 Palandt/Friesecke, §338, Rn 3.
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ZiriTadi xelSekrulebiT gaTvaliswinebuli Sesruleba moxdeba. im pirobiT, 
rom bes da xelSekrulebiT gaTvaliswinebuli valdebulebis sagani identu-
ria.1577

be da jarima xelSekrulebidan gasvlisaTvis. mxareebs saxelSekrulebo Ta-
visuflebis farglebSi SeuZliaT gaiTvaliswinon jarima xelSekrulebidan 
gasvlisaTvis. jarimis Tavisebureba is aris, rom misi SeTanxmebisas saxelSek-
rulebo valdebulebiT datvirTuli mxare itovebs xelSekrulebidan gasvlis 
uflebas. am uflebis ganxorcieleba ki mis mier meore mxaris sasargeblod 
jarimis gadaxdazea damokidebuli.1578 

xelSekrulebis mxaris mier valdebulebis braleuli darRvevisas, bec 
samoqalaqo-samarTlebrivi pasuxismgeblobis zomad iqceva. be iseve, rogorc 
sxva samoqalaqo-samarTlebrivi pasuxismgeblobis forma, gulisxmobs kredi-
toris uflebas, gamoiyenos an ar gamoiyenos igi. Tu kreditori gadawyvets, 
rom bes gadaxdevinebis nacvlad movalisagan valdebulebis Sesruleba 
moiTxovos, maSin movale valdebulia Seasrulos es moTxovna. misi mcdeloba, 
bes Tanxis ormagi odenobis gadaxdiT Tavi daaRwios valdebulebis Sesrule-
bas, kreditoris Tanxmobis gareSe, iuridiuli Zalis armqonea. igive wesi moq-
medebs, Tuki bes mimcemi gadawyvets, beze uaris TqmiT, Tavi aaridos ZiriTa-
di xelSekrulebiT gaTvaliswinebuli valdebulebis Sesrulebas.1579 savsebiT 
SesaZlebelia, mxareebma bes xelSekrulebidan gasvlis jarimis mniSvneloba 
mianiWon.1580 amisaTvis aucilebelia Sesabamisi miTiTeba xelSekrulebaSi.1581 
saeWvoobisas xelSekrulebis ganmartebiT unda dadgindes mxareebs Soris Se-
Tanxmebuli bes funqcia.

besa da pirgasamtexlos gansxvaveba. besa da pirgasamtexlos sakmaod bevri 
msgavseba gaaCniaT, ramac SesaZloa praqtikaSi maTi gamijvna gaarTulos. mag-
aliTad, orive SeiZleba mxolod fulad TanxaSi gamoxatos. orives gaaCnia 
xelSekrulebis Sesrulebis uzrunvelyofis funqcia da orive samoqalaqo-
samarTlebrivi pasuxsimgeblobis formas warmoadgens. orive maTganis gamoy-
enebisaTvis aucilebelia xelSekrulebis darRveva, romelic xelSekrulebis 
damrRvevi mxaris braliT unda iyos Cadenili. zianis arsebobisas orive in-
stituti CaiTvleba zianis anazRaurebis angariSSi da asrulebs minimaluri 
zianis anazRaurebis funqcias. xelSekrulebis erT-erTi mxaris mier nakisri 
valdebulebis darRvevis SemTxvevaSi, bes datovebaze, anda misi ormagi ode-
nobis moTxovnaze uflebamosilma mxarem unda airCios valdebulebis Ses-
rulebasa da bes moTxovnas Soris. jarimis saxiT dadgenili pirgasamtexlos 
msgavsad, mas valdebulebis darRvevis SemTxvevaSi ara aqvs ufleba orive _ 

1577 zoiZe, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 422-e muxli, gv. 501.
1578 Ermann/Schaub, §336, Rn 3.
1579 Dauner-Lieb/Langen/Walchner, §336, Rn 9.
1580 MünchKomm BGB, Gottwald, §336, Rn 10.
1581 Карапетов, Неустойка как средство защиты прав кредитора в российском и зарубежном праве, 
2005, 267.
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bec da valdebulebis Sesrulebac moiTxovos. 
saerTo niSan-Tvisebebis daxasiaTebasTan erTad, mxedvelobidan ar unda 

gamogvrCes gansxvavebebic. bes, pirgasamtexlosgan gansxvavebiT, xelSek-
rulebis dadebis mtkicebulebisa da misi uzrunvelyofis universaluri, or-
mxrivi funqcia aqvs. pirgasamatexlos SeTanxmeba ki, rogor wesi, mxolod 
erTi mxaris interesebis dacvas emsaxureba. bes erT-erTi mxare winaswar 
aZlevs meores da igi valdebulebis Sesrulebis Semdeg CaiTvleba valdeb-
ulebis Sesrulebis angariSSi. pirgasamatexlos moTxovnis ufleba ki mxares 
(kreditors) xelSekrulebis darRvevis Semdeg warmoeSoba mTavar ganmasx-
vavebel niSnad gvevlineba is garemoeba, rom sauravis saxiT dadgenili pir-
gasamtexlosagan gansxvavebiT, bes ar SeuZlia kreditoris interesebis dacva 
valdebulebis arajerovani Sesrulebis dros. 

magaliTi:
nasyidobis xelSekrulebis Tanaxmad, movalem nakisri valdebuleba 

saqonlis miwodebis Taobaze daTqmul droSi, anda xelSekrulebiT gaTval-
iswinebuli odenobiT ver Seasrula da miuxedavad am garemoebisa, kreditors 
ar daukargavs interesi xelSekrulebis Sesrulebis mimarT. am SemTxvevaSi 
kreditors ar SeuZlia bec moiTxovos da valdebulebis Sesrulebac, rac 
misi rogorc uzrunvelmyofi RonisZiebis gamoyenebis praqtikul mniSvnelo-
bas sagrZnoblad amcirebs.

g. movalis garantia
movalis garantia siaxles warmoadgens qarTul samarTlebriv sinamd-

vileSi. igi moTxovnis uzrunvelyofis pirovnul saSualebaTa kategorias 
ganekuTvneba.1582 sabanko garantiisagan gansxvavebiT, misi gamcemis rolSi ara 
banki, sadazRvevo kompania, an sxva romelime sakredito dawesebuleba, aramed 
TviTon movale gamodis. movalis garantiis Tanaxmad, movalis mier xelSek-
rulebiT nakisri ZiriTadi valdebulebis darRvevis SemTxvevaSi, swored mov-
ales da ara sxva romelime mesame pirs, damatebiT ekisreba raime upirobo, 
an iseTi moqmedebis Sesruleba, romelic scildeba ZiriTadi xelSekrulebis 
sagans. 

movalis garantia movalis saqcielis marTvis SesaZleblobas iZleva.1583 
movalem icis, rom, valdebulebis darRvevis SemTxvevaSi, mas damatebiT dae-
kisreba movalis garantiiT gansazRvruli moqmedebis Sesruleba1584. amdenad, 
misi pasuxismgebloba movalis garantiiT ufro damZimdeba.1585 swored mosa-
1582 zoiZe, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red.), saqarTvelos samoqalaqo 
kodeqsis komentari, wigni mesame, 2001, 424-e muxli, gv. 505.
1583 Staudinger/Rieble vorb. zu §339 BGB Rn 62.
1584 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2010 wlis 19 oqtombris #as-379-352-2010 ganCineba. 
1585 Schimansky/Bunte/Lwowski/Fischer, Bankrechts-Handbuch, §121, Rn 2.
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lodneli safrTxe aiZulebs movales, jerovnad Seasrulos valdebuleba.1586 
imisaTvis, rom movalis garantia warmoSobilad CaiTvalos, movalis 

calmxrivi nebis gamovlena ar aris sakmarisi. aucilebelia movalesa da 
kreditors Soris xelSekrulebis dadeba. igi ZiriTadi valdebulebisagan 
damoukidebeli, calmxrivad mavaldebulebeli xelSekrulebaa, romlidanac 
valdebuleba mxolod movales warmoeSoba. kreditoris valdebulebas kanon-
mdebeli ar iTvaliswinebs. mxareebs SeuZliaT movalis garantiis Sesaxeb 
xelSekruleba an ZiriTadi xelSekrulebis teqstSi CarTon, an calke gaaf-
ormon.1587 kanonmdebeli am sakiTxTan dakavSirebiT raime saxis SezRudvas ar 
iTvaliswinebs.

movalis garantiis namdvilobisaTvis aucilebelia werilobiTi forma. 
kanonmdebeli 426-e muxlSi imperatiulad adgens aRniSnul moTxovnas. weri-
lobiTi formis daucveloba gamoiwvevs movalis garantiis Sesaxeb miRweuli 
SeTanxmebis baTilobas, romelic, Tavis mxriv, gavlenas ver moaxdens ZiriTa-
di valdebulebis arsebobaze. 

movalis garantiiT ara marto saxelSekrulebo, aramed SeiZleba kanonis-
mier valdebulebaTa Sesrulebac iqnes uzrunvelyofili.

movalis garantiis xelSekrulebaSi unda mieTiTos monacemebi kredito-
risa da movalis Sesaxeb, aseve _ is valdebuleba, romlis Sesrulebis uz-
runvelsayofadac kisrulobs movale movalis garantiis xelSekrulebiT gaT-
valiswinebul qmedebas. garda amisa, xelSekrulebaSi detalurad unda iyos 
aRwerili, Tu raSi mdgomareobs movalis garantia.

mxareTa kerZo avtonomiis principis Tanaxmad, mxareebs SeuZliaT SeaTanx-
mon movalis nebismieri qmedeba. mTavaria, rom igi raime upirobo moqmedebaSi, 
an iseTi moqmedebis SesrulebaSi mdgomareobdes, romelic scildeba xelSek-
rulebis sagans. Sesabamisad, igi yovelTvis aniWebs kreditors iseT uflebas, 
romelic mas, ZiriTadi xelSekrulebidan gamomdinare, ar gaaCnia. 

magaliTi:
daTom giorgis asesxa 1000 lari. vinaidan giorgi xelosania, igi dahpirda 

daTos, rom sesxis dabrunebis vadis gadacilebis SemTxvevaSi, igi ufasod 
gauremontebda daTos saZinebel oTaxs. 

movalis garantiad CaiTvleba, rodesac moTxovnis gamyidveli movalis 
gadaxdisunarianobaze ikisrebs pasuxismgeblobas axali kreditoris winaSe.1588 
movalis garantiad CaiTvleba, rodesac movale kreditors aZlevs garan-
tias TviTon gaiRos is xarjebi, romelic fulis kursis cvlilebiT iqneba 
gamowveuli.1589  movalis garantia SeiZleba iyos aseve aqciaTa vaWrobis dros 
1586 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2010 wlis 19 oqtombris #as-379-352-2010 ganCineba; BGH NJW 1970 S1915; Schmidt, 
FS Heinrchs, S535.
1587 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 255.
1588 Fikentscher/Heinemann, Schuldrecht, S 676.
1589 Fikentscher/Heinemann, Schuldrecht, S 675.
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movalis mier kreditorisaTvis micemuli aqciis kursis garantia.1590 movalis 
garantiad CaiTvleba aseve sawarmos gamyidvelis mier myidvelisaTvis mice-
muli garantia, rom sawarmo myidvels konkretuli odenobis mogebas mou-
tans.1591 zogierT SemTxvevaSi movalis garantiad SeiZleba aseve CaiTvalos 
bralis gareSe pasuxismgeblobis aRebac.1592

imisaTvis, rom kreditorma SeiZinos movalis garantiiT gaTvaliswineb-
uli Sesrulebis moTxovnis ufleba, aucilebelia ZiriTadi xelSekrulebi-
dan gamomdinare valdebulebis darRveva.1593 kreditoris moTxovna, swored 
am momentidan warmoiSoba. moTxovnis warmoSoba kreditoris mier raime sxva 
moqmedebis ganxorcielebaze ar aris damokidebuli.

movalis grantia, moTxovnis uzrunvelyofis sxva damatebiT saSuale-
baTa msgavsad, aqcesoruli uzrunvelyofis saSualebaa. misi warmoSoba, ar-
seboba da ganxorcieleba ZiriTadi valdebulebis arsebobazea damokidebu-
li. movales SeuZlia kreditors warudginos rogorc movalis garantiidan, 
aseve ZiriTadi valdebulebidan gamomdinare Sesageblebi. im SemTxvevaSi, Tu 
ZiriTadi valdebulebidan gamomdinare moTxovnas movalis mimarT kredito-
ri sxva mesame pirs gadascems, aRniSnuli gadacema 201-e muxlis Sesabamisad, 
gamoiwvevs aseve movalis garantiidan gamomdinare moTxovnis uflebis gadas-
vlas moTxovnis axal mflobelze.

marTalia, mxareebi, kerZo avtonomiis principis Tanaxmad, movalis garan-
tiis SeTanxmebisas principulad Tavisufalni arian. Tumca kanonmdebeli iT-
valiswinebs garkveul SezRudvebs movalis garantiis namdvilobasTan dakav-
SirebiT. kerZod, 425-e muxlis Tanaxmad, garantia namdvilad CaiTvleba, Tuki 
igi ar ewinaaRmdegeba kanoniT gaTvaliswinebul wesebs, an zedmetad ar aval-
debulebs movales. nebis Tavisufleba moqmedebs manam, sanam ar irRveva sx-
vaTa uflebebi, ar irRveva sajaro wesrigi da kerZo samarTalSi aRiarebuli 
principebi. swored es CarCoebia garantiisaTvis dadgenili. am CarCoebis far-
glebSi igi Tavisuflad SeiZleba SeTanxmdes mxareTa mier. rac Seexeba meore 
kriteriums, igi Zalzed zogadia. ra CaiTvleba movalis zedmetad davaldeb-
ulebaSi, es sasamarTlos Sefasebis sagania da yovel konkretul SemTxvevaSi 
individualurad unda gadawydes.

1590 iqve.
1591 BGH ZIP 2000 1385.
1592 Wanturia, kreditis uzrunvelyofis samarTali, 2012, gv. 255; zoiZe, Wanturia/zoiZe/
niniZe/Sengelia/xecuriani (red), saqarTvelos samoqalaqo kodeqsis komentari wigni mesa-
me, 2001, 424-e muxli, gv. 506.
1593 Looschelders, Schuldrecht Besonderer Teil, Rn 941. 



619

saxelSekrulebo  samarTali

IV. sasamarTlo praqtika

1. Tavdeboba

faqtobrivi garemoebebi:1594 
r. d-m sarCeli aRZra sasamarTloSi ss „s. b-is“ winaaRmdeg da moiTxova 

r. d-is saxelfaso ganakveTidan CamoWrili 9126,33 laridan, 5737,55 laris 
gadaxdilad CaTvla mxareebs Soris arsebuli 2008 wlis 12 ivnisis Tavde-
bobis xelSekrulebidan da m.m-is sakredito xelSekrulebidan gamomdinare 
kreditoris dafarvis grafikis mixedviT; mosarCelis ganTavisufleba s/s „s. 
b-sa“ da r. d-s Soris arsebuli 2008 wlis 12 ivnisis Tavdebobis xelSek-
rulebidan gamomdinare pirgasamtexlos 10 261, 69 laris gadaxdisagan; aseve, 
mosarCelisaTvis zedmetad gadaxdili Tanxis _ 3388, 87 laris dabruneba da 
miyenebuli zianis 373.76 laris anazRaureba Semdegi safuZvlebiT: mosarCe-
lis ganmartebiT, 2008 wlis 12 ivniss s/s „s. b-sa“ da m. m-s~ Soris daido 
#567123 sakredito xelSekruleba, romlis uzrunvelsayofadac, mosarCele 
r. d-m da k.-m ganacxades werilobiTi Tanxmoba solidarul Tavdebobaze. 2009 
wlis oqtombris bolos mosarCeles mouvida s/s „s. b-is“ problemuri ses-
xebis departamentis dasavleTis ganyofilebis werili, romliTac acnobdnen, 
rom ZiriTadi movalis m. m-is mier darRveuli xelSekrulebis gamo misgan 
moiTxovdnen 7781,62 laris gadaxdas. amavdroulad 2009 wlis 20 oqtomb-
ridan daiwyo misi xelfasis mTliani CamoWra procentis dasafaravad. 2008 
wlis 29 seqtembrisaTvis, bankisaTvis cnobili iyo ZiriTadi movalis mier 
sakredito xelSekrulebis darRveva, roca man praqtikulad veRar SeZlo 
davalianebis dafarva da misi gadaxdisuunaroba aSkara gaxda. bankma erTi 
wlis dagvianebiT acnoba Tavdebs ZiriTadi movalis mier gadaxdis vadaga-
dacilebis faqti, riTac man ar Seasrula saqarTvelos samoqalaqo kodeqsis 
902-e muxlis moTxovna. mosarCelis ganmartebiT, mopasuxe uflebamosili iyo 
ZiriTadi movalis mier gadaxdis vadis vadagadacilebidan ara ugvianes mesame 
dRisa, uaqceptod CamoeWra Tanxebi Tavdebis angariSidan.

mopasuxe s/s „s. b-is“ warmomadgenelma werilobiTi SesagebliT sasamarT-
lo sxdomaze sarCeli ar cno. misi miTiTebiT, mosarCele r. d-m“ srulad iki-
sra im valdebulebis keTilsindisierad da jerovnad Sesruleba, rac gamom-
dinareobda sakredito xelSekrulebidan, gacemuli Tanxis ormagi odenobiT, 
Sesabamisad, misi sabanko angariSidan CamoWrili Tanxa Seesabameboda mis mier 
nakisr valdebulebas. 

saqmis proceduruli istoria:
Tbilisis saqalaqo sasamarTlos samoqlaqo saqmeTa kolegiis 2012 wlis 31 

1594 susg, as-1113-1044-2012, 25 oqtomberi, 2012 w. q. Tbilisi.
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ianvris gadawyvetilebiT, r. d-is sarCeli nawilobriv dakmayofilda; ss „s. 
b-s“ mosarCele r. d-is sasargeblod daekisra zedmetad gadaxdili 126 laris 
gadaxda; r. d-is moTxovna misi saxelfaso ganakveTidan CamoWrili Tanxis 
ZiriTadi da saprocento ganakveTSi CaTvlis, pirgasamtexlos gadaxdisagan 
ganTavisuflebis Taobaze, ar dakmayofilda; r. d-is moTxovna zianis anaz-
Raurebis Taobaze ar dakmayofilda. 

 saqalaqo sasamarTlos dasaxelebuli gadawyvetileba saapelacio wesiT 
gaasaCivra r. d-m, moiTxova misi gauqmeba pirgasamtexlos gadaxdisagan gaTavi-
suflebis, zedmetad gadaxdili Tanxis dabrunebisa da miyenebuli zianis anaz-
Raurebaze uaris Tqmis nawilSi da gauqmebul nawilSi axali gadawyvetilebis 
miRebiT sarCelis dakmayofileba. Tbilisis saapelacio sasamarTlos samoqa-
laqo saqmeTa palatis 2012 wlis 31 maisis gadawyvetilebiT, r. d-s saapela-
cio saCivari dakmayofilda. 

saapelacio sasamarTlos gadawyvetileba sakasacio wesiT gaasaCivra ss „s. 
b-im“, magram sakasacio saCivari dauSveblad iqna cnobili.

sasamarTlos daskvniTi gadawyvetileba:
saaplacio sasamarTlom ar gaiziara Tbilisis saqalaqo sasamarTlos 

msjeloba imis Taobaze, TiTqos, mopasuxem mosarCeles zedmetad CamoaWra 
mxolod 126.33 lari. saapelacio samarTlom miiCnia, rom safuZvliani iyo 
mosarCelis moTxovna pirgasamtexlos gadaxdisagan ganTavisuflebisa da 
zedmetad gadaxdili Tanxis (3262,78 (3388,78-126) lari) dabrunebis Taobaze 
da igi dakmayofilebas eqvemdebareboda.

dasabuTeba:
saapelacio samarTlom dadgenilad miiCnia, rom 2008 wlis 12 ivniss ss 

„s. b-sa“ da m. m-s Soris gaformda sabanko kreditis xelSekruleba, romlis 
safuZvelzec, am ukanasknelze gaica sesxi 4500 laris odenobiT, 36 Tvis va-
diT, wliuri 24% daricxviT. amave xelSekrulebiT gaTvaliswinebul iqna pir-
gasamtexlo yovel vadagadacilebul dReze 0,5% odenobiT. 

saapelacio sasamarTlom aseve dadgenilad cno is garemoba, rom 2008 wlis 
12 ivnisis #567123 solidaruli Tavdebobis Sesaxeb werilobiTi gancxadebiT 
mosarCele, r. d-e solidarul Tavdebad daudga ZiriTad movales, m m.-s; 
mosarCelem r. d-m ss „s. b-is „winaSe aiRo valdebuleba 2008 wlis 12 ivni-
sis sabanko kreditis xelSekrulebidan gamomdinare, 1.4. punqtSi miTiTebuli 
Tanxis (4500) lari ormagi odenobiT dafarvis Sesaxeb, romelSic Sedioda 
ZiriTadi vali, procenti da pirgasamtexlo. 

saaplacio sasamarTlom miuTiTa samoqalaqo kodeqsis 316-e 317-e muxle-
bze da aRniSna, rom gansaxilvevl SemTxvevaSi, dadgenili iyo, rom mxareebs 
Soris arsebobda valdebulebiT-samarTlebrivi urTierToba, kerZod, Tavde-
bobis xelSekrulebidan gamomdinare urTierToba. 

saapelacio sasamarTlom saqarTvelos samoqalaqo kodeqsis 891.1. da 898.1 
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muxlze miTiTebiT ar gaiziara Tbilisis saqalaqo sasamarTlos msjeloba 
imis Taobaze, rom im garemoebis gaTvaliswinebiT, rom mosarCele valdeb-
ulebas iRebda bankis winaSe daefara xelSekrulebis 1.4. punqtSi miTiTebuli 
Tanxis ormagi odenoba, romelic Seadgenda 9000 lars, xolo mopasuxis mier 
CamoWrili Tanxis odenoba Seadgenda _ 9126,33 lars, TiTqos, mopasuxem mo-
sarCeles zedmetad CamoaWra mxolod 126.33 lari. saapelacio sasamarTlom 
yuradReba gaamaxvila im garemoebaze, rom samoqalaqo samarTalurTierToba 
efuZneboda samarTlianobis, keTilsindisierebisa da zneobis moTxovnebs. 

saapelacio sasamarTlom dadgenilad miiCnia is garemoeba, rom ZiriTadi 
movalis, m. m-is mier gadaxdis vadagadacileba dafiqsirda 2008 wlis 29 se-
qtembridan. amasTan, Tavdeb r. d-s ZiriTadi movalis, m. m-is mier sakredito 
xelSekrulebis darRvevis Taobaze werilobiT gafrTxilebul iqna erTi wlis 
Semdeg, 2009 wlis 17 oqtombers da gafrTxilebidan mxolod mesame dRes 
CamoeWra saxelfaso angariSidan Tanxa. saapelacio sasamarTlom miuTiTa 
Tbilisis saapalcio sasamarTlos samoqalaqo saqmeTa palataSi saqmis ganx-
ilvisas 2012 wlis 31 maisis sxdomaze, mosamarTlis SekiTxvaze, mowinaaRmdege 
mxaris _ ss „s. b-is“ warmomadgenelma ganmartebaze, rom damkvidrebuli praq-
tikis mixedviT, vadagadacilebisas ZiriTad movales, mis sabanko angariSze 
Tanxis arsebobisas, davalianeba CamoeWreboda dauyovnebliv da miiCnia, rom 
mopasuxem daarRvia kanonmdeblobiT gaTvaliswinebuli keTilsindisierebis 
principi; palatis mosazrebiT, dauSvebelia, Tavdebi dazaraldes ZiriTad 
movaleze metad. uares SemTxvevaSi, SesaZlebelia mxolod Tavdebis movaleo-
bebi gauTanabrdes ZiriTadi movalis movaleobebs, magram _ metad ar damZim-
des. gansaxilvel SemTxvevaSi, sasamarTlos ganmartebiT, banks rom ZiriTadi 
movalis, m. m-is mier gadaxdis vadagadacilebis droidan, yovelTviurad, 
CamoeWra Tavdebis saxelfaso anagariSidan dafarvis grafikis Sesabamisad, 
mas ar daericxeboda pirgasamtexlo perioduli dafarvis vadagadacilebi-
saTvis, yoveldRiurad 0,5% odenobiT, Sesabamisad, palatam daaskvna, rom 
safuZvliani iyo mosarCelis moTxovna pirgasamtexlos gadaxdisagan ganTa-
visuflebisa da zedmetad gadaxdili Tanxis dabrunebis Taobaze da dakmayo-
filebas eqvemdebareboda. 

kiTxvebi:
 � eTanxmebiT sasamarTlos gadawyvetilebas?
 � im SemTxvevaSi ss „s-b“ arakeTilsindisieri qmedebiT rom ar yofiliyo 

pirgasamtexlos daricxva gamowveuli, daeqvemdebareboda 10 261, 69 
laris odenobis pirgasamtexlo Tavdebis mxridan anazRaurebas?
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2. sabanko garantia

faqtobrivi garemoebebi: 1595
ekonomikis saministros sagzao departamentma sarCeli aRZra sasamarT-

loSi Sps sadazRvevo kompania „o...s“ mimarT sagarantio Tanxis 29915 laris, 
yovel vadagadacilebul dReze pirgasamtexlos 0,15% da sasamarTlo xar-
jebis dakisrebis moTxovniT Semdegi dasabuTebiT: 2004 wlis 14 dekembers 
saministros mier gamocxadebul tenderSi gamarjvebis Sedegad xelSekrule-
ba daido SpsSps 25 sagzao-saeqsploatacio sammarTvelos „u-sa“ da sagzao 
departaments Soris, romliTac Sps „u...m“ 2005 wlis 1 ianvridan 2008 wlis 
1 ianvramde drois periodSi ikisra 10 zonaze saavtomobilo gzebis movla-
Senaxvis valdebuleba. aRniSnuli xelSekrulebis Sesrulebis uzrunvelyofis 
mizniT, 2005 wlis 28 Tebervals sadazRveo kompania Sps „o...s“ mier xelSek-
rulebis moqmedebis vadiT gaica sabanko garantia, romliTac garantma ikisra 
valdebuleba Sps „u... s“ mier xelSekrulebis pirobebis darRvevis SemTxveva-
Si, beneficiaris (sagzao departamentis) pirvelive moTxovnisTanave gadae-
xada am ukanasknelisTvis 29 915 lari. 2005 wlis 16 maiss „u...m“ gancxadebiT 
mimarTa sagzao departaments da xelSekrulebis Sewyveta moiTxova, romelic 
navTobis fasisa da Sesabamisad, asfaltis narevis fasis zrdis gamo val-
debulebis mosalodneli SeusruleblobiT daasabuTa. mosarCelem ganmarta, 
rom Sps „u...s“ xelSekrulebis moqmedebis vadis ganmavlobaSic arajerovnad 
asrulebda valdebulebas, ris gamoc ziani miadga 10 zonaSi Semaval gzebs, 
xolo departaments damatebiTi xarjebi warmoeSva. 2005 wlis 19 maiss mx-
areTa Soris gaformda SeTanxmeba, romliTac gauqmda 2004 wlis 14 dekembers 
gaformebuli xelSekruleba. zemoaRniSnulis Sesaxeb sagzao departamentma 
2005 wlis 23 maiss 02/1263 weriliT acnoba Sps sadazRveo kompania „o...s“ da 
mosTxova sabanko garantiiT gaTvaliswinebuli Tanxis gadaxda. miuxedavad 
amisa, Sps „o...s“ mxridan valdebuleba ar Sesrulebula.

mopasuxe Sps sadazRvevo kompania „o...m“ sarCeli ar cno da wardgenil Ses-
agebelSi ganmarta, rom mis mier garantia ar gacemula mxareTa mier SeuTanx-
meblad, yovelgvari pirobebis gauTvaliswineblad xelSekrulebis Sewyvetis 
SemTxvevisaTvis. S.p.s „u...m“ xelSekrulebis Sewyveta moiTxova ara damdgari, 
aramed mosalodneli zianis Tavidan acilebis mizniT, rac …departamentma 
daakmayofila xelSekrulebis 3.18 punqtis moTxovnis daucvelad, preten-
ziisa da defeqturi aqtis wardgenis gareSe. aRniSnulis gaTvaliswinebiT 
savaraudo iyo, rom xelSekrulebis Sewyvetis Taobaze SeTanxmebis gafor-
meba Sps „o...s“ xarjze usafuZvlo gamdidrebis mizniT momxdariyo. 2005 
wlis 16 maisis werilidan gamomdinare mopasuxem miiCnia, rom Sps 25 sagzao-
saeqsploatacio sammarTvelo „u...“ moqmedebda xelSekrulebis 11.2 punqtis 
moTxovnis Sesabamisad da iTxovda xelSerkulebis pirobebis gadasinjvas, 

1595 saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2009 wlis 17 martis #as-781-996-08 gadawyvetileba.
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raTa asfaltis narevis gazrdili fasebis gamo ziani ar damdgariyo. amasTan, 
mopasuxem miuTiTa xelSekrulebis me-7 punqtze, sadac calsaxad iyo aRniS-
nuli, rom garantia am SemTxvevaSi ar gamoiyeneboda. mopasuxis ganmartebiT 
Sps sadazRvevo kompania „o...s“ mier gacemuli garantia ZalaSi iyo mimwo-
debelsa da Semsyidvels Soris gaformebuli xelSekrulebis moqmedebis pe-
riodSi anu 2005 wlis 19 maisamde. Sesabamisad, misi moqmedebis vada Sewyda 
xelSekrulebis moSlisTanave.

Sps sadazRvevo komania `o...s~ SesagebelTan dakavSirebiT wardgenil axs-
na-ganmartebaSi departamentma aRniSna, rom 2004 wlis 17 dekembris xelSek-
rulebis Sewyvetis safuZveli iyo Sps 25 sagzao saeqsploatacio sammarTvelos 
`u...s~ mxridan nakisri valdebulebis Seusrulebloba, radganac xelSek-
ruleba Sewyda Sps `u...s~ werilobiTi Txovnis gamo anu misi iniciativiT da 
departaments Sesruleba ar miuRia. aRniSnulTan dakavSirebiT mosarCelem 
miuTiTa xelSekrulebis specifikuri pirobebis 10.2 punqtze, romlis Tanax-
mad sabanko garantia gamoiyeneboda nebismieri zaralis anazRaurebis mizniT, 
romelic miadga Semsyidvels xelSekrulebis pirobebis Seusruleblobis anda 
arajerovani Sesrulebis gamo da 10.5 სpunqtze, romlis Tanaxmad mimwodeb-
lis mier xelSekrulebis Sewyvetis SemTxvevaSi Semsyidveli iyenebda garan-
tias misTvis xelSekrulebis Sewyvetis Sedegad miyenebuli zianis farglebSi. 
aqedan gamomdinare, sagzao departamentma miiCnia, rom mopasuxis pozicia 
sagarantio Tanxis moTxovnis safuZvlis ararsebobis Taobaze araswori iyo. 

Sps sadazRvevo kompania `o...m~ departamentis axsna-ganmartebasTan da-
kavSirebiT wardgenil SepasuxebaSi aRniSna, rom 885-e I muxlis safuZvelze 
beneficiari valdebuli iyo warmoedgina dokumenti, Tu raSi gamoixata prin-
cipalis ZiriTadi valdebulebis darRveva. 885 II muxlis Sesabamisad, ben-
eficiaris mier moTxovnis wardgena garantis mimarT unda momxdariyo ara 
xelSekrulebis moSlis Semdeg, aramed garantiiT gansazRvruli vadis gasv-
lamde. 

raionul sasamarTloSi saqmis ganxilvisas sagzao departamentma warad-
gina quTaisis saapelacio sasamarTlos administraciul saqmeTa palatis 2006 
wlis 9 martis kanonier ZalaSi Sesuli gadawyvetileba, romliTac Sps 25 sag-
zao-saeqsplotacio sammarTvelo `u...s~ sagzao departamentis sasargeblod 
35 000 lari daekisra. sasamarTlo gadawyvetilebis mixedviT dasaxelebuli 
Tanxis dakisrebis safuZvels warmoadgenda 2004 wlis 17 dekembris xelSek-
ruleba` romelzec mosarCele gansaxilvel saqmeSi sabanko garantiiT gansaz-
Rvruli Tanxis gadaxdevinebis safuZvlad miuTiTebda. 

saqmis proceduruli istoria:
mcxeTis raionuli sasamarTlos 2007 wlis 30 ivlisis gadawyvetilebiT, 

ekonomikis saministros sagzao departamentis sarCeli ar dakmayofilda. mo-
sarCeles uari erTqva 29 915 larisa da pirgasamtexlos 0,15% yovel vadaga-
dacilebul dReze, dakmayofilebaze.
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raionuli sasamarTlos gadawyvetileba saapelacio wesiT gaasaCivra sag-
zao departamentma. Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa 
palatis 2008 wlis 23 ivnisis ganCinebiT, sagzao departamentis saapelacio 
saCivari ar dakmayofilda, ucvleli darCa mcxeTis raionuli sasamarTlos 
samoqalaqo saqmeTa kolegiis 2007 wlis 30 ivlisis gadawyvetileba. 

saapelacio sasamarTlos aRniSnuli ganCineba sabanko garantiiT gansaz-
Rvruli Tanxis anazRaurebaze uaris Tqmis nawilSi sakasacio wesiT gaasaCivra 
sagzao departamentma, romelmac moiTxova gasaCivrebuli ganCinebis gauqmeba 
da saqmeze axali gadawyvetilebiT mopasuxisaTvis 29 915 laris dakisreba. 
sakasacio saCivari dakmayofilda.

saxelSekrulebo-samarTlebrivi sakiTxebi:
kasatoris mosazrebiT, moTxovna sabanko garantiiT gansazRvruli Tanxis 

_ 29 915 laris mopasuxisaTvis gadaxdevinebis Taobaze safuZvliania da eqvem-
debareba dakmayofilebas. 

sasamarTlos daskvniTi gadawyvetileba:
sakasacio sasamarTlo ar daeTanxma saapelacio sasamarTlos msjelobaSi 

imasTan dakavSirebiT, rom ar arsebobda sabanko garantiidan gamomdinare mo-
sarCelis moTxovnis dakmayofilebis safuZveli. sakasacio sasamarTlo miiC-
nevs, rom 887-e muxliT gaTvalisiwinebul garantis mier beneficiaris moTxov-
nis dakmayofilebaze uaris Tqmis arc erT safuZvels am SemTxvevaSi adgili ar 
hqonia, amitom, ar arsebobda moTxovnis dakmayofilebaze uari Tqmis safuZveli 
da Sesabamisad mosarCelis moTxovna unda dakmayofildes.

dasabuTeba:
sakasacio sasamarTlom marTebulad miiCnia saapelacio sasamarTlos msj-

eloba imis Taobaze, rom sabanko garantiaSi miTiTebuli piroba ZiriTadi 
xelSekrulebis moqmedebis periodSi ZalaSi yofnis Sesaxeb gavlenas ver 
moaxdenda beneficiaris uflebaze da ver SezRudavda, garantisagan moeTxova 
valdebulebis Sesruleba. amasTan dakavSirebiT sakasacio sasamarTlom swo-
rad CaTvala saapelacio sasamarTlos mosazreba imasTan dakavSirebiT, rom 
beneficiarsa da principals Soris saxelSekrulebo urTierTobis Sewyveta 
ar iwvevda garantis pasuxismgeblobis Sewyvetas beneficiaris mimarT da 
swored gamoiyena 881-e muxli.

sakasacio sasamarTlo ganmartavs, rom sabanko garantiis erT-erTi mTa-
vari damaxasiaTebeli niSani, rac mas gamoarCevs valdebulebis Sesrulebis 
uzrunvelyofis sxva saSualebebisagan, aris sabanko garantiis damoukideblo-
ba ZiriTadi valdebulebisagan. beneficiaris winaSe garantis valdebulebis 
ZiriTadi valdebulebisagan damoukideblobis principis gamoxatuleba imaSi 
mdgomareobs, rom beneficiarisTvis moTxovnis dakmayofilebaze uaris Tq-
mis safuZvlad kanonmdebeli or ZiriTad SemTxvevas ganixilavs, kerZod, Tu 
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beneficiaris moTxovna an TandarTuli dokumentebi ar Seesabameba garantiis 
pirobebs, anda isini waredgina garants garantiiT gansazRvruli vadis dam-
Tavrebis Semdeg (887 I). cxadia, dasaxelebul pirobaTagan arc erTs ara aqvs 
kavSiri ZiriTad valdebulebasTan. rac Seexeba ZiriTad valdebulebasTan 
dakavSirebul SemTxvevebs, rogoricaa: sabanko garantiiT uzrunvelyofili 
ZiriTadi valdebulebis mTlianad an nawilobriv Sesruleba, misi sxva safuZ-
vlebiT Sewyveta an baTilad aRiareba, kanoni maT garantis valdebulebisagan 
gaTavisuflebis safuZvlad ar ganixilavs. 

sakasacio samsaarTlo ar daeTanxma saapelacio sasamarTlos msjelobas 
imasTan dakavSirebiT rom sagzao departamentis 2005 wlis 23 maisis werilis 
Sps sadazRveo kompania ̀ o...~ mier miReba ar dasturdeboda, rac beneficiaris 
moTxovnis dakmayofilebaze uaris Tqmis erT-erTi safuZveli iyo. sakasacio 
sasamarTlom gaiziara apelantis mosazreba imasTan dakavSirebiT, rom saqmeSi 
warmodgenilia Sps sadazRveo kompania `o...s~ 28.06.08w¹28-06 mimarTva sagzao 
departamentisadmi, rac asabuTebs zemoaRniSnuli werilis adresatisTvis 
Cabarebas.

sakasacio sasamarTlo ganmartavs, rom garantis samsaxuri imaSi gamoix-
ateba, rom garantiiT gaTvaliswinebuli Tanxa beneficiars gadaxados prin-
cipalis mier swored valdebulebis Seusruleblobisas. 

sakasacio sasamarTlom saqmeSi warmodgenili masalebis safuZvelze dad-
genilad cno, rom Sps 25 sagzao-saeqspluatacio sammarTvelo `u...sa~ da sag-
zao departaments Soris dadebuli xelSekrulebis Sewyveta inicirebuli iyo 
valdebulebis Sesrulebaze Sps 25 sagzao-saeqspluatacio sammarTvelo `u...
s~ uariT, kerZod, zemoaRniSnuli xelSekrulebis Sewyvetis safuZvels `u.s~ 
werilobiTi gancxadeba warmoadgenda, rasac sagzao departamenti daeTanxma.

sakasacio sasamarTlom aseve dadgenilad cnos is garemoeba, rom sag-
zao departamentma Sps 25 sagzao-saeqspluatacio sammarTvelo `u...s~ mier 
xelSekrulebis pirobebis Seusruleblobisa da aRniSnulis gamo misTvis 
zianis miyenebis faqtis dasadastureblad saqmeze waradgina quTaisis saa-
pelacio sasamarTlos administraciul saqmeTa palatis 2006 wlis 9 martis 
kanonier ZalaSi Sesuli gadawyvetileba, romliTac Sps 25 sagzao-saeqsplu-
atacio sammarTvelo `u...s“ mis sasargeblod daekisra 35 000 laris gadaxda. 
sasamarTlos kanonier ZalaSi Sesuli gadawyvetilebis Tanaxmad, aRniSnuli 
Tanxis Sps `u...Tvis“ dakisrebis safuZvelia am ukanasknelis mxridan swored 
2004 wlis 17 dekemberს dadebuli 49 xelSekrulebis (romlis uzrunvelsayo-
fadac sadazRveo kompania `o...s“ mier sabako garantia gaica) Seusrulebloba 
da amis Sedegad sagzao departamentisTvis zianis miyeneba.

sakasacio sasamarTlo daeTanxma saapelacio sasamarTlos msjelobaSi 
imasTan dakavSirebiT, rom quTaisis saapelacio sasamarTlos kanonier ZalaSi 
Sesul 2006 wlis 9 martis gadawyvetilebas mocemuli davis mimarT preiu-
diciuli mniSvneloba ver mieniWeboda, radgan samoqalaqo saproceso kod-
eqsis 106-e muxlis `b~ qvepunqtis moTxovnidan gamomdinare, samoqalaqo saq-
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meze sasamarTlo gadawyvetilebis preiudiciulobis sakiTxi dgeba sxva saqmis 
ganxilvisas mxolod im mxareebis monawileobis pirobebSi, rasac mocemul 
SemTxvevaSi adgili ara aqvs, kerZod, am saqmeSi monawile Sps `o...~ zemoT 
miTiTebul saqmeSi ar warmoadgenda mxares. miuxedavad amisa, sakasacio sa-
samarTlom miiCnia, rom quTaisis saapelacio sasamarTlos 2006 wlis 9 martis 
kanonier ZalaSi Sesul gadawyvetilebas mocemul saqmeze gaaCnia mtkiceb-
ulebiTi Zala, romelic udavod asabuTebs `u...s~ mier xelSekrulebiT na-
kisri valdebulebis Seusruleblobas. aRniSnulidan gamomdinare, sakasacio 
sasamarTlo miiCnevs, rom sssk-is me-4 muxlis, 102 I muxlis Sesabmisad, sagzao 
departamentma moaxdina aRniSnulTan dakavSirebiT Tavisi wili mtkicebis 
tvirTis realizacia, risi sawinaaRmdego garemoebac saqmeze ar dasturdeba.

kiTxvebi:
 � eTanxmebiT sasamarTlos gadawyvetilebas?
 � ra gadawyvetileba unda mieRo sasamarTlos im SemTxvevaSi, Tu saxeze 

ar iqneboda quTaisis saapelacio sasamarTlos administraciul saqme-
Ta palatis 2006 wlis 9 martis gadawyvetilebiT dadgenili faqti _ 
principalis (Sps „u...s.“) mier ZiriTadi 49 xelSekrulebidan gamomdi-
nare valdebulebis darRveva?

 � ra gadawyvetileba unda mieRo sakasacio sasamarTlos im SemTxvevaSi, 
kasators rom gaesaCivrebina gadawyvetileba pirgasamtexlos nawilSi 
da garantisagan erTdroulad, sabako garantiidan gamomdinare, 29 915 
larisa da pirgasamtexlos dakmayofileba moeTxova? gavrceldeboda 
am SemTxvevaSi garantis pasuxismgebloba garantiis Tanxis zeviT aseve 
pirgasamtexlozec?

3. pirgasamtexlo

faqtobrivi garemoebebi:1596

2009 wlis 3 noembers g. m-m sarCeli aRZra Tbilisis saqalaqo sasamarT-
loSi Sps `r. g-is~ winaaRmdeg da moiTxova 512 096 evros da pirgasamtexlos 
51 209 evros anazRaureba Semdegi safuZvlebiT: 

mosarCelis ganmartebiT, 2008 wlis 1 ivniss mxareebs Soris gaformda 
binisa da avtofarexis nasyidobis winare xelSekrulebebi, romelTa safuZ-
velzec mopasuxem ikisra valdebuleba g. m-is mier Tanxis srulad gadaxdis 
Semdeg mosarCelisaTvis sakuTrebaSi gadaeca q. TbilisSi, i.…gamzir 5-Si ar-
sebuli me-2 blokis me-7 sarTulze mdebare bina 44 (saerTo farTobiT 313,1 
kv.m tixrebisa da aivnebis CaTvliT) da avtofarexi 73 kv.m. xelSekrulebis 

1596 saqarTvelos uzenaesi sasamarTlos samewarmeo, samoqalaqo da gakotrebis saqmeTa 
palatis 2011 wlis 17 oqtombris #as-1326-1346-11 gadawyvetileba.
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Tanaxmad, mopasuxe valdebuli iyo qonebis sakuTrebaSi gadacema ganexor-
cielebina Senobis eqspluataciaSi miRebidan ara ugvianes 2 Tvisa. Senobis 
eqspluataciaSi miRebis vadad ganisazRvra 2008 wlis 31 dekemberi. muxli 
7.1. - is Tanaxmad, valdebulebis (ZiriTadi xelSekrulebis dadebis) drou-
lad Seusruleblobis SemTxvevaSi, gamyidvels daeskireboda pirgasamtexlos 
gadaxda nasyidobis fasis 0,1%-is odenobiT yovel vadagadacilebul dReze, 
magram ara umetes nasyidobis fasis 10%-isa. amasTan, aRniSnuli valdeb-
ulebis 1 Tvis vadaSi Seusruleblobis SemTxvevaSi myidvels ufleba hqonda 
Seewyvita xelSekruleba da moeTxova gadaxdili Tanxis ukan dabruneba, aseve 
zianis anazRaureba. mosarCele g. m-m srulad gadaixada 2008 wlis 1 ivnisis 
binis da avtofarexis nasyidobis winare xelSekrulebiT gaTvaliswinebuli 
nasyidobis fasi. mopasuxem valdebuleba daTqmul vadaSi ver Seasrula, ris 
gamoc 2009 wlis 30 aprilis weriliT mosarCelem Tanxis dabruneba moiTxo-
va. mopasuxem sapasuxod acnoba, rom vadis gadacileba gamowveuli iyo 2008 
wlis movlenebiT da valdebuleba ikisra nasyidobis xelSekruleba gaeforme-
bina ara ugvianes 2009 wlis 30 ivlisisa. 2009 wlis 15 oqtombers mopasux-
em mzadyofna gamoxata nasyidobis xelSekrulebis gaformebaze da werils 
xelSekrulebis proeqti daurTo. 2009 wlis 16 oqtombers mosarCelem `r. 
g-s~ werilobiT mimarTa da maTi mxridan pirgasamtexlos gadaxdis SemTxveva-
Si nasyidobis xelSekrulebis gaformebaze Tanxmoba ganacxada. mosarCelem 
ganmarta, rom mopasuxem daarRvia xelSekrulebiT nakisri valdebulebebi. 
kerZod, valdebuleba ar Seasrula daTqmul vadaSi, garda amisa, werilze 
TandarTuli xelSekrulebis proeqtSi aRniSnulia sxva bina, romlis farTi 
300 kv.m Seadgens. aRniSnuli garemoebebidan gamomdinare, mosarCelem xelSek-
rulebis dadebis interesi dakarga. 

 
saqmis proceduruli istoria:
Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2010 wlis 

8 aprilis gadawyvetilebiT, sarCeli nawilobriv dakmayofilda, mopasuxe Sps 
`r. g-s~ 512 096 evros ekvivalenti laris, aseve pirgasamtexlos saxiT 26 
116,86 evros ekvivalenti laris gadaxda daekisra. aRniSnuli gadawyvetileba 
saapelacio wesiT gaasaCivra mopasuxem. 

Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 
wlis 7 ivnisis gadawyvetilebiT, saapelacio saCivari dakmayofilda, gauqmda 
Tbilisis saqalaqo sasamarTlos 2011 wlis 8 aprilis gadawyvetileba da saq-
meze miRebuli axali gadawyvetilebiT mosarCele g. m-s uari eTqva Sps `r. 
g-ze~ ZiriTadi Tanxis 512 096 evrosa da pirgasamtexlos 51 209, 6 evros da-
kisrebaze. 

saapelacio sasamarTlos gadawyvetilebaze sakasacio saCivari Seitana 
g. m-m. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 
wlis 17 oqtombris gadawyvetilebiT, gauqmda saapelacio sasamarTlos ga-
saCivrebuli gadawyvetileba da nawilobriv dakmayofilda kasator g. m-is 
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sakasacio saCivari. Sps `r. g-s~ mosarCele g. m-is sasargeblod daekisra pir-
gasamtexlos 10 000 evros eqvivalenti laris gadaxda.

saxelSekrulebo-samarTlebrivi sakiTxebi:
mxareebs Soris dadebuli xelSekrulebidan gamomdinare ekisreba Tu ara 

Sps `r. g-s~ valdebulebis Sesrulebis vadagadacilebis gamo pirgasamtexlos 
gadaxdis valdebuleba? 

sasamarTlos daskvniTi gadawyvetileba:
mxareTa ganmartebebis mosmenisa da saapelacio sasamarTlos mier dadge-

nili faqtobrivi garemoebebis Sefasebis Sedegad sakasacio sasamarTlo Tv-
lis, rom Sps ̀ r. g-s~ kasator g. m-is sasargeblod unda daekisros Sesrulebis 
vadis gadacilebis gamo pirgasamtexlos anazRaureba. 

sakasacio sasamarTlos miaCnia, rom g. m-is sakasacio saCivari nawilobriv 
unda dakmayofildes. unda gauqmdes Tbilisis saapelacio sasamarTlos samo-
qalaqo saqmeTa palatis 2011 wlis 7 ivnisis gadawyvetileba da miRebul iqnes 
sxva gadawyvetileba. sakasacio sasamarTlos gadawyvetileba sabolooa da ar 
gasaCivrdeba.

dasabuTeba:
sakasacio sasamarTlo ar iziarebs kasatoris mtkicebas imasTan dakav-

SirebiT, rom mxareebi valdebulebis Sesrulebis axal vadaze SeTanxmebulebi 
ar yofilan. 

rogorc saqmis masalebidan da Tavad mxareTa ganmartebebidan irkveva, 
Sps `r. g.-m~ 2009 wlis 20 maisis weriliT g. m-s nasyidobis xelSekrulebis 
gaformebis axali vada 2009 wlis 30 ivlisi SesTavaza. aRniSnulis Semdeg, 
g. m-s xelSekrulebidan gasvla da Tanxis dabruneba aRar mouTxovia, igi 
Cveulebrivad agrZelebda mopasuxesTan TanamSroblobas, waradgina ele-
qtroteqnikuri samontaJo samuSaoebis proeqti da a.S. samoqalaqo samarTali 
iTvaliswinebs nebis gamovlenas rogorc sityvierad, ise konkludenturi mo-
qmedebiTac. sakasacio sasamarTlo miiCnevs, rom mocemul SemTxvevaSi g. m 
daeTanxma kontrahentis mier SeTavazebul Sesrulebis axal vadas. 

sakasacio palata iziarebs saapelacio sasamarTlos pozicias imasaTan da-
kavSirebiT, rom mocemul SemTxvevaSi xelSekrulebaze uaris Tqmis safuZve-
li ar arsebobs. 

352 I muxlis Tanaxmad, Tu xelSekrulebis erT-erTi mxare 405-e muxliT 
gaTvaliswinebuli pirobebis arsebobisas uars ityvis xelSekrulebaze, maSin 
miRebuli Sesruleba da sargebeli mxareebs ubrundebaT (naturiT dabruneba). 

405 I muxlis mixedviT, Tu xelSekrulebis erTi mxare arRvevs ormxrivi 
xelSekrulebidan gamomdinare valdebulebas, maSin xelSekrulebis meore 
mxares SeuZlia uari Tqvas xelSekrulebaze valdebulebis SesrulebisaT-
vis mis mier damatebiT gansazRvruli vadis uSedegod gasvlis Semdeg. Tu 
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valdebulebis darRvevis xasiaTidan gamomdinare, ar gamoiyeneba damatebiTi 
vada, maSin damatebiTi vadis gansazRvras uTanabrdeba gafrTxileba. Tuki 
valdebuleba mxolod nawilobriv dairRva, maSin kreditors SeuZlia uari 
Tqvas xelSekrulebaze mxolod im SemTxvevaSi, Tu valdebulebis darCenili 
nawilis Sesrulebam misTvis dakarga interesi. 

405 III a muxlis mixedviT ki, xelSekrulebaze uari dauSvebelia, Tu valde-
bulebis darRveva umniSvneloa. 

sakasacio palata eTanxmeba saapelacio sasamarTlos miTiTebas, rom g. 
m-m misi mxridan valdebulebis Sesrulebis mimarT interesis dakargva ver 
daadastura. 

sakasacio palata iziarebs saapelacio sasamarTlos pozicias, rom valde-
bulebis darRveva imdenad mniSvnelovani ar iyo, rom xelSekrulebaze uaris 
Tqmis safuZveli gamxdariyo. 

mocemul SemTxvevaSi mxarem nasyidobis xelSekrulebis gaformeba Tvenax-
evriT daagviana. valdebulebis darRvevis mniSvneloba sasamarTlos Sesafa-
sebelia. am SemTxvevaSi gasaTvaliswinebelia Tavad xelSekrulebis xasiaTi, 
agreTve, is ziani da obieqturi sirTuleebi, rac xelSekrulebis meore mx-
ares movalis mier vadis gadacilebiT Seeqmna. sakasacio sasamarTlo eTanx-
meba saapelacio sasamarTlos, rom valdebulebis Sesruleba erTi Tvisa da 
TxuTmeti dRis dagvianebiT mravalbiniani sacxovrebeli saxlis aSenebisa da 
farTze sakuTrebis uflebis gadacemis Taobaze dadebul garigebaze 405 III 
muxliT gansazRvruli umniSvnelo darRvevaa. 

sakasacio sasamarTlo ar iziarebs saapelacio sasamarTlos pozicias, 
rom, vinaidan ar arsebobs nasyidobis Tanxis dabrunebis safuZveli, arc pir-
gasamtexlos dakisrebis Sesaxeb sasarCelo moTxovna unda dakmayofildes. 

419-e muxlis Tanaxmad, kreditors ar SeuZlia erTdroulad moiTxovos 
pirgasamtexlos gadaxdac da valdebulebis Sesrulebac, Tuki pirgasamtexlo 
ar aris gaTvaliswinebuli im SemTxvevebisaTvis, roca movale Tavis valde-
bulebebs ar asrulebs dadgenil droSi. kreditors yovelTvis aqvs ufleba 
moiTxovos zianis anazRaureba. 

aRniSnuli normidan gamomdinare, naTelia, rom pirgasamtexlos dakis-
reba yvela SemTxvevaSi damokidebuli ar aris xelSekrulebidan gasvlaze. 
Tu pirgasamtexlo gaTvaliswinebulia Sesrulebis vadis darRvevisaTvis, 
kreditors yvela SemTxvevaSi SeuZlia moiTxovos misi dakisreba, miuxedavad 
imisa, iRebs Tu ara vadagadacilebul Sesrulebas. mxareTa Soris gaforme-
buli nasyidobis winare xelSekrulebis 7.1. muxlis mixedviT, pirgasamtexlo 
swored vadis gadacilebisTvisaa gaTvaliswinebuli. aqedan gamomdinare, saa-
pelacio sasamarTlos miTiTeba aqcesorul uflebebze usafuZvloa. 

yovelive aRniSnulis gaTvaliswinebiT sakasacio sasamarTlo miiCnevs, rom 
saapelacio sasamarTlom araswored ganmarta 153-e muxli, aseve ar gamoiyena 
419-e muxli, rac samoqalaqo saproceso kodeqsis 393 a da g muxlis Tanaxmad, 
gadawyvetilebis gauqmebis absolituri safuZvelia. 
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sakasacio sasamarTlo miiCnevs, rom g. m-is moTxovna pirgasamtexlos da-
kisrebis Sesaxeb unda dakmayofildes. 

winare xelSekrulebis mixedviT, valdebulebis droulad Seusruleblobis 
SemTxvevaSi gamyidvels daeskireba pirgasamtexlos gadaxda nasyidobis fasis 
0,1%-is odenobiT yovel vadagadacilebul dReze, magram ara umetes nasy-
idobis fasis 10%-isa. mocemul SemTxvevaSi vada 47 dRiTaa gadacilebuli, 
Sesabamisad, pirgasamtexlos odenoba 23 545, 12 evros Seadgens. 

420-e muxlis Tanaxamad, sasamarTlos SeuZlia saqmis garemoebaTa gaTval-
iswinebiT Seamciros Seusabamod maRali pirgasamtexlo. 

pirgasamtexlos odenobis Sesabamisobis gaTvaliswinebisas, sasamarTlom 
mxedvelobaSi unda miiRos valdebulebis darRvevis xasiaTi, aRniSnuliT 
gamowveuli ziani, agreTve sxva obieqturi faqtorebi. sakasacio sasamarTlo 
miiCnevs, rom gansaxilvel SemTxvevaSi vadis gadacilebis mniSvnelobisa da im 
garemoebis gaTvaliswinebiT, rom mosarCele Sesrulebasac iRebs da pirgasam-
texlosac, 10 000 evros ekvivalenti lari samarTliani odenobaa. 

sssk-is 411-e muxlis mixedviT, sakasacio sasamarTlo TviTon miiRebs 
gadawyvetilebas saqmeze, Tu ar arsebobs am kodeqsis 412-e muxliT gaTval-
iswinebuli gadawyvetilebis gauqmebisa da saqmis saapelacio sasamarTloSi 
xelaxla gansaxilvelad dabrunebis safuZvlebi. zemoaRniSnul garemoebaTa 
gaTvaliswinebiT, sakasacio palata miiCnevs, rom, vinaidan mocemul saqmeze 
davis gadaWrisaTvis aucilebeli faqtobrivi garemoebebi saapelacio sa-
samarTlos mier sworedaa dadgenili, amasTan, saqmeSi ar aris mtkicebuleba, 
romelic sasamarTlos ar gamoukvlevia da ar Seufasebia, sakasacio sasamarT-
lo uflebamosilia Tavad miiRos gadawyvetileba.

kiTxvebi:
 � eTanxmebiT sasamarTlos gadawyvetilebas?
 � ra gadawyvetileba unda mieRo sasamarTlos, mxareebi Sesrulebis 

axal vadaze rom ar SeTanxmebuliyvnen? daekisreboda Ssp r.g-s pir-
gasamtexlo Sesrulebis vadis gadacilebisaTvis im SemTxvevaSic, Tu 
valdebulebis Sesrulebis vadagadacileba 2008 wlis cnobili movle-
nebiT iqneboda gamowveuli?

4. be

faqtobrivi garemoebebi1597:
a. q-Svilma sarCeli aRZra sasamarTloSi g.t-Zis mimarT da moiTxova bes 

saxiT micemuli Tanxis ormagad dabruneba Semdegi dasabuTebiT: mosarCelem 

1597 saqarTvelos uzenaesi sasamarTlos samoqalqo saqmeTa palatis 2011 wlis 6 maisis as-
178-168-2011 gadawyvetileba.



631

saxelSekrulebo  samarTali

ganmarta, rom 2007 wlis 13 noembers Sedgenili bes xelSekrulebis Tanaxmad, 
mopasuxes gadasca 6000 aSS dolari. mxareTa SeTanxmebis Tanaxmad, a. q-Svils g. 
t-ZisaTvis 2008 wlis 1 marts unda gadaeca 6000 aSS dolari, 2008 wlis 1 marts 
a. q-Svili mzad iyo 6000 aSS dolaris gadasaxdelad, Tumca g. t-Zem garigebis 
dasadebad saWiro sabuTebis mosamzadeblad moiTxova ramdenime dRe. mosar-
Celis ganmartebiT, g. t-Zem gasasxvisebel nivTze sakuTrebis ufleba miiRo 
mxolod 2009 wlis 19 noembers, rac miuTiTebda imaze, rom bes xelSekrulebis 
dadebis momentSi mopasuxe misi mesakuTre ar iyo. zemoaRniSnulidan gamomdi-
nare, a.q-Svilma moiTxova mopasuxes dahkisreboda bes Tanxis ormagi odenoba.

mopasuxem g. t-Zem sarCeli ar cno da SesagebelSi ganmarta, rom 2008 
wlis 1 marts mosarCelem ver SeZlo nakisri valdebulebis Sesruleba da 
bes xelSekrulebaSi miTiTebuli meore nawilis gadaxda, ris gamoc man mo-
sarCeles 2009 wlis 1 dekembers werilobiT mosTxova Tanxis meore nawilis 
gadaxda, ris sapasuxodac mosarCelem mimarTa sasamarTlos. 

saqmis proceduruli istoria:
Tbilisis saqalaqo sasamarTlos 2010 wlis 4 maisis gadawyvetilebiT, a. 

q-Svilis sarCeli dakmayofilda, mopasuxe g. t-Zes mosarCelis sasargeblod 
daekisra bes ormagi odenobis - 12000 aSS dolaris gadaxda.

aRniSnuli gadawyvetileba saapelacio wesiT gaasaCivra mopasuxe g. t-Zem. 
Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2010 wlis 
19 oqtombris gadawyvetilebiT, g. t-Zis saapelacio saCivari dakmayofil-
da nawilobriv. gauqmda Tbilisis saqalaqo sasamarTlos 2010 wlis 4 maisis 
gadawyvetileba da axali gadawyvetilebiT a. q-Svilis sarCeli dakmayofilda 
nawilobriv. g. t-Zes a. q-Svilis sasargeblod gadasaxdelad daekisra 6000 aSS 
dolari.

saapelacio sasamarTlos gadawyvetileba sakasacio wesiT gaasaCivra orive 
mxarem. mopasuxe g. t-Zem moiTxova gasaCivrebuli gadawyvetilebis gauqmeba 
da axali gadawyvetilebiT sarCelis dakmayofilebaze uaris Tqma. kasatorma 
a. q-Svilma sakasacio saCivriT moiTxova gadawyvetilebis gauqmeba da axa-
li gadawyvetilebiT mopasuxeze bes ormagad dakisreba. sakasacio saCivrebi 
ganuxixlvelad iqna datovebuli.

saxelSekrulebo-samarTlebrivi sakiTxebi:
ekisreba Tu ara mosarCeles, anda mopasuxes bes gadaxdis valdebuleba?

sasamarTlos daskvniTi gadawyvetileba:
saapelacio sasamarTlo miiCnevs, rom ar arsebobs bes gamoyenebis winapir-

obebi da aqedan gamomdinare, unda aRdges is mdgomareoba, romelic arsebobda 
13.11.2007 wlis `bes~ xelSekrulebis gaformebamde. Sesabamisad saapelacio sa-
samarTlo miiCnevs, rom mosarCele a.q.-Svils unda daubrundes gadaxdili 6000 
aSS dolari.
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dasabuTeba:
saapelacio sasamarTlom dadgenilad miiCnia is garemoeba, rom mxareTa 

Soris 2007 wlis 13 noembers sanotaro wesiT damowmebuli bes xelSekrulebis 
Tanaxmad, mosarCeles a.q-Svils unda Seesyida didgoris raionis sofel ... 
mdebare g. t-Zis sakuTrebaSi arsebuli miwis nakveTi, risTvisac xelSek-
rulebis Sedgenis periodisaTvis mopasuxe g.t-Zes gadasca 6000 aSS dolari, 
xolo Tanxis meore nawilis (6000 aSS dolari) mosarCeles unda gadaexada 
2008 wlis 1 marts.

aRniSnuli xelSekrulebisa da mxareTa axsna-ganmartebis safuZvelze, sa-
samarTlom dadgenilad miiCnia, rom be-s xelSekrulebaSi miTiTebuli Tanxis 
srulad gadaxdis Semdeg, mxareebs unda SeedginaT sofel ... mdebare… g. t-
Zis saxelze ricxuli 388 kv.m miwis nakveTis nasyidobis xelSekruleba, rom-
lis mixedviTac amave nivTze sakuTrebis ufleba unda mieRo mosarCeles. 

saapelacio sasamarTlo miiCnevs, rom saqmis masalebis Tanaxmad, 2008 wlis 
pirveli martis mdgomareobiT, dasturdeba xelSekrulebis orive mxaris 
mxridan valdebulebis darRvevis faqti. kerZod, saapelacio palata iziarebs 
pirveli instanciis sasamarTlos mier dadgenil faqtobriv garemoebas imas-
Tan dakavSirebiT, rom 2007 wlis 13 noembers a.q-Svilsa da g. t-Zes Soris 
`be~-s xelSekrulebis gaformebis momentSi g. t-Ze ar warmoadgenda im uZravi 
qonebis registrirebul mesakuTres, romlis nasyidobazec SeTanxmdnen mxa-
reebi (dasaxelebuli xelSekruleba sajaro reestrSi ar daregistrirebula. 
samkvidro mowmoba g. t-Zeze gaica mxolod 16.11.2009 w. sakuTrebis ufleba 
ki, daregistrirda 19.11.2009 w).

saapelacio palata ar eTanxmeba pirveli instanciis sasamarTlos msj-
elobaSi imasTan dakavSirebiT, rom a. q-Svilis mxridan adgili hqonda xelSek-
rulebiT nakisri valdebulebis Sesrulebas. amasTan dakavSirebiT saapelacio 
sasamarTlo aRniSnavs, rom saqmeSi ar moipoveba raime mtkicebuleba, rom-
liTac dadasturdeba 01.03.2008 w. mdgomareobiT a. q-Svilis mier darCenili 
6000 aSS dolaris gadaxda, xolo is faqti, rom a. q-Svils Tavis sakuTrebaSi 
angariSze 2008 wlis Teberval-martis TveebSi ericxeboda fuladi saxsrebi, 
saapelacio palata miiCnevs, rom aRniSnuliT ver dadasturdeba misi mxri-
dan valdebulebis Sesruleba. saapelacio palata ganmartavs, rom valdebuli 
piris gadaxdisunarianoba ar gulisxmobs TavisTavad mis mier valdebulebis 
Sesrulebas daTqmul vadaSi. xolo is pozicia, rom mopasuxes dro dasWirda 
faqtobrivad miRebul samkvidroze samkvidro mowmobis misaRebad, ris gamoc 
igi mogvianebiT daregistrirda sadavo qonebis mesakuTred, sasamarTlom mi-
iCnia, rom aRniSnuli ar abaTilebda mosarCelis mxridan valdebulebis vada-
Si Sesrulebis darRvevis faqts.

yovelive zemoaRniSnulidan gamomdinare, saapelacio sasamarTlo miiC-
nevs, rom adgili aqvs xelSekrulebis orive mxaris mxridan valdebulebis 
darRvevis faqts. aqedan gamomdinare, saapelacio sasamarTlo Tvlis, rom 
unda aRdges is mdgomareoba, romelic arsebobda 13.112007 wlis ̀ bes~ xelSek-
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rulebis gaformebamde. axali gadawyvetilebis miRebiT a. q-Svils unda dab-
rundes mxolod is Tanxa, romelic man gadasca g. t-Zes 2007 wlis 13 noembris 
xelSekrulebis safuZvelze.

kiTxvebi:
 � eTanxmebiT sasamarTlos gadawyvetilebas?
 � mosarCele a. q-Svils 1 martis mdgomareobiT mTlianad rom Seesrule-

bina 2007 wlis 13 noembris bes xelSekrulebiT nakisri valdebuleba, 
ra gadawyvetileba unda mieRo am SemTxvevaSi sasamarTlos?

5. movalis garantia

faqtobrivi garemoebebi1598: 
l. x-Zem sarCeli aRZra sasamarTloSi Sps `x. a-s~ mimarT xelSekrule-

biT nakisri valdebulebis Seusruleblobis gamo amave xelSekrulebis me-2 
muxlis 2.6 punqtis Sesabamisad, mopasuxisaTvis karierze sasargeblo wiaRi-
seulis mopovebis uflebis CamorTmevis, mosarCelis sargeblobaSi karierisa 
da masze uflebis gadacemis Sesaxeb Semdegi safuZvlebiT: 2001 wlis 14 se-
qtembers l. x-Zem Sps `x. a.s~ asesxa 3400 lari, xolo amave wlis 8 oqtombers 
_ 16185 lari 2008 wlis 8 oqtombramde wliuri 20%-is daricxviT. xelSek-
rulebis 2.6 punqtiT ganisazRvra, rom kreditis gadauxdelobis SemTxvevaSi 
Sps `x. a~. dakargavda karierze uflebas da igi gadavidoda mosarCelis sa-
kuTrebaSi.  mopasuxem nakisri valdebuleba ver Seasrula. 

mopasuxem sarCeli ar cno Semdegi motivebiT: dausabuTebelia mosarCe-
lis miTiTeba, rom mopasuxes sadavo Tanxa swored man asesxa, radgan faqto-
brivad, misi mesakuTre l.x-Ze ar aris. mopasuxis ganmartebiT, sesxis xelSek-
ruleba gaformda mosarCelesa da Sps-s direqtor s.r-Zes Soris, romelic 
arakeTilsindisierad uZRveboda sazogadoebis saqmeebs.

saqmis proceduruli istoria:
raionuli sasamarTlos 2009 wlis 13 oqtombris gadawyvetilebiT, l. x-Zis 

sarCeli ar dakmayofilda, rac man gaasaCivra saapelacio wesiT. 
quTaisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2010 wlis 

26 ianvris gadawyvetilebiT, l. x-Zis saapelacio saCivari dakmayofilda, ga-
saCivrebuli gadawyvetileba gauqmda da l. x-Zis sarCeli dakmayofilda, 2007 
wlis 1 seqtembris sakredito xelSekrulebiT gansazRvruli valdebulebis 
Seusruleblobis gamo, xelSekrulebis meore muxlis 2.6 punqtis Sesabamisad, 
Sps „x. a.s. “ karierze ufleba CamoerTva da karieri (sasargeblo wiaRiseulis 
mopovebis licenzia 00933) gadavida mosarCele l. x-Zis mflobelobaSi. 

1598 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2010 wlis 19 oqtombris #as-379-352-2010 ganCineba.
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saapelacio sasamarTlos gadawyvetileba Sps „x. am“ gaasaCivra sakasacio 
wesiT, moiTxova misi gauqmeba da axali gadawyvetilebiT sarCelis dakmayo-
filebaze uaris Tqma. sakasacio saCivari ar dakmayofilda da saapelacio 
sasamarTlos gadawyvetileba darCa ucvleli.

saxelSekrulebo-samarTlebrivi sakiTxebi:
CaiTvelba Tu ara xelSekrulebis 2.6 punqtiT gaTvaliswinebuli SeTanx-

meba, SeTanxmebad movalis garantiis Taobaze? 

sasamarTlos daskvniTi gadawyvetileba:
sakasacio sasamarTlom ar gaiziara saapelacio sasamarTlos msjeloba 

imasTan dakavSirebiT, rom xelSekrulebis gaformebisas valdebulebis Ses-
rulebis uzrunvelsayofad mxareebma gaiTvaliswines valdebulebis Ses-
rulebis uzrunvelyofis damatebiTi saSualeba _ movalis garantia. palatam 
miiCnia, rom saapelacio sasamarTlom arasworad gamoiyena da ganmarta 424-e 
muxli, araswored Seafasa mxareTa SeTanxmeba movalis garantiad.

 
dasabuTeba:
sakasacio sasamarTlo ganmartavs, rom movalis garantia moTxovis uz-

runvelyofis valdebulebiT-samarTlebrivi saSualebaa. igi, rogorc sxva 
moTxovnis uzrunvelyofis saSualebebi, valdebulebis Sesrulebas emsax-
ureba, Tumca garkveuli gansxvavebebiT. zogadad, moTxovnis uzrunvelyofis 
saSualebis daniSnuleba Sesrulebis garantiaa da valdebulebis Seusrule-
blobis SemTxvevaSi isini (giravnoba, ipoTeka sabanko garantia Tavdeboba) 
ikaveben Sesrulebis adgils _ valdebulebis darRvevis SemTxvevaSi val-
debulebis Sesruleba moTxovnis uzrunvelyofis saSulebiT xorcieldeba. 
aRniSnulidan gamonakliss warmoadgens moTxovnis uzrunvelyofis damate-
biTi saSualebani _ be, pirgamsatexlo da movalis garantia, romelTa moTxov-
nis uzrunvelyofis saSualebad gamoyenebas gansxvavebuli datvirTva aqvs. 
uzrunvelyofis saSualebaTa es kategoria valdebulebis Sesrulebas ver 
uzrunvelyofs da igi emsaxureba movalis `iZulebas~, droulad Seasrulos 
valdebuleba, winaaRmdeg SemTxvevaSi mas ekisreba moTxovnis uzrunvelyofis 
damatebiTi saSualebebiT gaTvaliswinebuli moqmedebis Sesruleba. swored 
aRniSnuliTaa ganpirobebuli maTi saxelwodeba _ uzrunvelyofs damatebiT 
saSualebebi. 

palatam miuTiTa 424-e muxlze, romlis mixedviT, movalis garantiad iT-
vleba, roca movale kisrulobs raime upirobo moqmedebis, anda iseTi moq-
medebis Sesrulebas, romelic scildeba xelSekrulebis sagans. miTiTebuli 
normis analizi cxadyofs, rom movalis garantia moTxovnis pirovnuli uz-
runvelyofis saSualebaa, romelic movales valdebulebis darRvevis SemTx-
vevaSi damatebiT, konkretulad gansazRvruli da mxareTa SeTanxmebuli moq-
medebis Sesrulebas akisrebs. 
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rogorc sakasacio sasamarTlo ganmartavs, mocemul SemTxvevaSi movales 
raime upirobo moqmedebis, anda iseTi moqmedebis Sesruleba, romelic scil-
deba xelSekrulebis sagans, ar ukisria. Sesabamisad mxareebi movalis garan-
tiaze ar SeTanxmebulan. 

sakasacio sasamarTlos ganmartebiT, sadavo xelSekrulebis 2.6 pun-
qti pirobiTi garigebaa, romliTac mxareebi SeTanxmdnen, rom, Tu movale 
vldebulebas ver Seasrulebs, kreditors sakuTrebaSi gadascems karierze 
uflebas. 90-e muxlis Tanaxmad, pirobiTad iTvleba garigeba, rodesac igi 
damokidebulia samomavlo da ucnob movlenaze imiT, rom an garigebis Ses-
rulebis gadadeba xdeba mis dadgomamde, anda garigebis Sewyveta _ am movlenis 
dadgomisTanave. xelSekrulebis zemoaRniSnuli daTqma uflebis gadacemaze 
dakavSirebulia garkveul pirobis dadgomasTan - valdebulebis Seusrule-
blobasTan, risi arsebobis faqti sadavos ar warmoadgens. 

Sesabamisad, sakasacio sasamarTlo miiCnevs, rom kreditorma l.x-Zem 
moTxovna sesxis dabrunebaze uzrunvelyo movalis mier SeTavazebuli sa-
sargeblo wiaRiseulis mopovebaze uflebis daTmobiT. kreditis uzrunve-
lyofa ganxorcielda ara movalis garantiiT, aramed moTxovnis daTmobiT _ 
uzrunvelyofiTi cesiiT, romelic ZiriTadi valdebulebis Seusruleblobis 
SemTxvevaSi daikavebs Sesrulebis adgils.

kiTxvebi:
 �  eTanxmebiT sasamarTlos gadawyvetilebas?

V. kiTxvebi da kazusebi

1. kiTxvebi gameorebisTvis

 � vin gvevlineba Tavdebobis xelSekrulebis mxareebad?
 � riTi gansxvavdeba Tavdeboba sanivTo uzrunvelyofis saSualebaTa-

gan?
 � ra funqcionaluri datvirTva gaaCnia Tavdebobis werilobiT formas?
 � ra aucilebel elementebs unda Seicavdes Tavdebobis xelSekruleba?
 � SeuZliaT Tu ara kreditorsa da movales, Tavdebobis xelSekrulebis 

gaformebis Semdeg, ZiriTadi valis gazrdiT Tavdebis pasuxismgeblo-
ba gazardon? 

 � ras niSnavs Sesagebeli da romel SesagebelTa wardgenis uflebas ani-
Webs kanoni Tavdebs?

 � ra SemTxvevebSi aniWebs kanoni Tavdebs uflebas uari ganacxados val-
debulebis Sesrulebaze?
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 � ra SemTxvevaSi SeiZleba Tavdebs waredginos moTxovna ZiriTadi mova-
lis mimarT iZulebiTi aRsrulebis mcdelobis gareSec?

 � ra SemTxvevaSi CaiTvleba ramdenime Tavdebi solidarul pasuxismgeb-
el pirad?

 � ra TaviseburebebiT xasiaTdeba winamorbedi Tavdebis pasuxismgeblo-
ba?

 � ra Sedegebi mohyveba kreditoris mier uzrunvelyofis saSualebaTa 
Semcirebas?

 � ra mizans emsaxureba Tavdebis informirebuloba ZiriTadi valdeb-
ulebis mdgomareobisa da misi Sesrulebis mimdinareobis Sesaxeb?

 � ra Sedegi mohyveba Tavdebis mier kreditoris dakmayofilebas?
 � ra SemTxvevaSi SeuZlia Tavdebs, movales Tavdebobisagan ganTavisu-

fleba mosTxovos.
 � ra SemTxvevebSi Sewydeba Tavdebobis xelSekruleba?

 � vin gvevlineba sabanko garantiis urTierTobis monawileebad?
 � moqmedi kanonmdeblobis Sesabamisad, vin SeiZleba gamovides garantis 

rolSi?
 � ramdeni xelSekruleba ideba sabanko garantiis urTierTobis monawi-

leTa Soris?
 � ra riskis Semcvelia sabanko garantia garantisTvis?
 � ra riskis Semcvelia sabanko garantia principalisTvis?
 � saerTo wesis Tanaxmad, ra momentidan Sedis sabanko garantia ZalaSi?
 � SesaZlebelia Tu ara sabanko garantiis ukan gamoTxova da ra winapi-

robebia amisaTvis aucilebeli?
 � SesaZlebelia Tu ara sabanko garantiidan gamomdinare moTxovnis ga-

dacema sxva pirze?
 � ras gulixmobs sabako garantiis araaqcesoruli buneba?
 � ra winapirobebis dacvaa aucilebeli sabanko garantiidan gamomdinare 

moTxovnis ganxorcielebisTvis?
 � ra mizans emsaxureba 885 I muxlis moTxovnis wardgenisTvis dadgenili 

werilobiTi forma?
 � ra valdebulebas akisrebs kanoni garants beneficiaris moTxovnis 

miRebisas?
 � ra SemTxvevaSi SeuZlia garants uari ganacxados beneficiaris moTxov-

nis dakmayofilebaze?
 � ra SemTxvevaSi SeiZens garanti principalis mimarT regresuli anaz-

Raurebis moTxovnis uflebas?
 � ra SemTxvevaSi SeuZlia garants moiTxovos garantiiT gadaxdili 

Tanxis ukan dabruneba?
 � ra SemTxvevaSia uflebamosili principali usafuZvlo gamdidrebis 

wesebis Sesabamisad mosTxovos beneficiars sabanko garantiidan miRe-
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buli Tanxis ukan dabruneba?
 � ra funqcionaluri datvirTva gaaCnia pirgasamtexlos qarTul samar-

TalSi?
 � ra formiT unda iqnes pirgasamtexlos Taobaze SeTanxmeba miRweuli?
 � pirgasamtexlos ra saxeebi arsebobs?
 � ra SemTxvevaSi xdeba mxareTa mier xelSekrulebaSi jarimis saxiT pir-

gasamtexlos SeTanxmeba?
 � SesaZloa Tu ara jarimisa da valdebulebis Sesrulebis moTxovna?
 � SesaZloa Tu ara zianisa da jarimis moTxovna?
 � ra SemTxvevaSi xdeba mxareTa mier xelSekrulebaSi sauravis saxiT 

pirgasamtexlos SeTanxmeba?
 � SesaZloa Tu ara sauravisa da valdebulebis Sesrulebis moTxovna?
 � SesaZloa Tu ara sauravisa da zianis anazRaurebis moTxovna?
 � SesaZlebelia Tu ara pirgasamtexlos Semcireba sasamarTlos mier? ra 

winapirobebis arsebobaa amisaTvis aucilebeli?
 � ra SemTxvevaSia dauSvebeli pirgasamtexlos moTxovna?

 � moqmedi kanonmdeblobis Sesabamisad, ra SeiZleba mxareTa mier bes 
saxiT iqnes SeTanxmebuli?

 � ra datvirTva gaaCnia bes instituts qarTul samarTalSi?
 � ra formaa kanoniT bes xelSekrulebisaTvis dadgenili?
 � ra aucilebel monacemebs unda Seicavdes bes xelSekruleba?
 � ra Sedegebs iwvevs bes mimcemis mier valdebulebis braleuli dar-

Rveva?
 � ra Sedegebs iwvevs bes mimRebis mier valdebulebis braleuli dar-

Rveva?
 � SesaZlebelia Tu ara besa da valdebulebis Sesrulebis moTxovna?
 � SesaZlebelia Tu ara besa da zianis anazRaurebis moTxovna?
 � ra gansxvavebaa besa da avanss Soris?
 � ra gansxvavebaa besa da pirgasamtexlos Soris?
 � ra gansxvavebaa besa da xelSekrulebidan gasvlisaTvis SeTanxmebul 

jarimas Soris?
 � vin gvevlineba movalis garantiis xelSekrulebis monawileebad?
 � ra formiT unda daidos movalis garantiis Sesaxeb xelSekruleba?
 � rogori moqmedebis SeTanxmeba CaiTvleba movalis garantiad?
 � ra SemTxvevaSi CaiTvleba movalis garantia baTilad?
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2. kazusebi

a. Tavdeboba

kazusi #1
giorgim gadawyvita kuTvnili saxli gaeremontebina. amisaTvis man mSenebel 

sososTan gaaforma xelSekruleba, romelmac 10000 laris sanacvlod ikisra 
valdebuleba ganexorcielebina giorgis saxlis Sida da gare remonti. sosos 
valdebulebis Sesrulebis uzrunvelyofis mizniT Tavdebad daudga megobari 
daTo, romelic aseve xelosani iyo. samuSaoTa dawyebidan ori dRec ar iyo 
gasuli, rom sosom ucabedad, yovelgvari mizezis gareSe, miatova samuSao da 
sazRvargareT  wavida, ris gamoc giorgim daTos mosTxova valdebulebis Ses-
ruleba. daTom uari ganacxada im motiviT, rom Tavdebobis xelSekruleba ar 
dadebula. daTos ganmartebiT, Tavdebobis xelSekrulebis namdvilobisaT-
vis aucilebeli iyo misi werilobiTi formiT gaformeba da masSi Tavdebis 
pasuxismgeblobis maqsimaluri Tanxis miTiTeba. garda amisa, masSive upiro-
bod unda yofiliyo miTiTebuli movalisa da kreditoris pirovnebebi da 
is xelSekruleba, romlis Sesrulebis uzrunvesayofadac gaformda Tavde-
boba. vinaidan es winapirobebi ara iyo saxeze, daTos ganmartebiT, Tavdebobis 
xelSekruleba ar warmoSobila da giorgis moTxovna usafuZvlo iyo. giorgim 
sasamarTlos mimarTa da moiTxova dakmayofileba. 

 � ra gadawyvetileba unda miiRos sasamarTlom?

kazusi #2
sandros Seyvarebulma salomem sTxova, rom igi 1000-lariani telefo-

nis gamotanas apirebda ganvadebiT maRaziidan da amisaTvis aucilebeli iyo 
vinme dadgomoda Tavdebad. sandrom Seyvarebuls xaTri ver gautexa da Tanx-
moba ganacxada Tavdebad dadgomaze. sandrosa da maRazias Soris gaforme-
bul Tavdebobis xelSekrulebaSi Caiwera, rom salomes mier valdebulebis 
SeusruleblobisaTvis sandros maRaziis winaSe pasuxismgebloba 1000 laris 
farglebSi daekisreboda. xelSekrulebis gaformebidan 1 TveSi salomem 
Tanxis nawili 600 lari dafara da imave dRes gaaforma maRaziasTan axali 
xelSekruleba, romliTac kompiuteri gamoitana ganvadebiT 500 larad. cota 
xanSi salomem veRar SeZlo valdebulebis Sesruleba, ris gamoc maRaziam san-
dros mimarTa da moiTxova 400 lari telefonis ganvadebisa da 500 lari kom-
piuteris ganvadebis Tanxis, sul 900 laris gadaxda. sandrom uari ganacxada 
maRaziis moTxovnis dakmayofilebaze. maRaziam sarCeliT mimarTa sasamarT-
los da moiTxova dakmayofileba.

 � rogor gadavwyvitoT samarTlebrivi dava? 

kazusi #3
daTom 2012 wlis 10 oqtombers werili miswera ss „banks“, romelSic daTo 
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aRniSnavda, rom Tanaxma iyo ekisra Tavdeboba 20000 laris odenobiT ss „ban-
kis“ sasargeblod, Tuki ss „banki“ gascemda kredits mis megobar giorgize. am 
faqtidan ori Tvis gasvlis Semdeg daTom miiRo werili bankisagan, romelSic 
banki atyobinebda, rom massa da banks Soris gaformebuli Tavdebobis xelSek-
rulebis safuZvelze bankma 2012 wlis 10 dekembers gasca giorgize sesxi 20000 
laris odenobiT. vinaidan giorgis mxridan valdebuleba ar Sesrulda, banki 
daTosagan iTxovda valdebulebis Sesrulebas. gakvirvebulma daTom uari ga-
nacxada Sesrulebaze im motiviT, rom mas araviTari Tavdebobis xelSekruleba 
ar gauformebia. daTom aRniSna, rom Tavdebobis warmoSobisaTvis aucilebe-
lia orive mxarem werilobiT gaaformos xelSekruleba, rasac am SemTxvevaSi 
adgili ar hqonia. garda amisa, daTom miuTiTa Tavdebobis aqcesorul buneba-
ze da ganmarta, rom, vinaidan Tavdeboba aqcesoruli valdebulebaa, misi ar-
seboba ZiriTadi xelSekrulebis arsebobazea damokidebuli. vinaidan werilis 
miweris droisaTvis ZiriTadi xelSekruleba ar arsebobda, Sesabamisad, ver 
iarsebebda Tavdebobis xelSekrulebac da aRniSnulidan gamomdinare, igi ver 
SeZlebda ararsebuli valdebulebis Tavdebad dadgomas. aRniSnul safuZv-
lebze dayrdnobiT daTom uari ganacxada ss „bankis“ moTxovnis dakmayofile-
baze usafuZvlobis gamo. bankma sarCeli aRZra sasamarTloSi da moiTxova 
daTosagan dakmayofileba.

 � ra gadawyvetileba unda miiRos sasamarTlom?

kazusi #4
nino da giorgi Seyvarebulebi arian. ninom giorgis uTxra, rom man manqa-

nis SeZenis mizniT krediti aiRo bankisagan 10000 laris odenobiT da sTxova 
Tavdebad dadgomoda bankis winaSe. marTlac giorgim gaaforma xelSekruleba 
banTan, romelSic Caiwera, rom „Tavdebi pasuxs agebs banksa da movales Soris 
arsebuli urTierTobidan gamomdinare arsebuli da aseve momavalSi warmoSo-
bili moTxovnebisaTvis“. erTi Tvis Semdeg ninom gadawyvita saxlis remonti 
gaekeTebina da kidev aiRo bankisagan sesxi 20000 laris odenobiT. Gcota xanSi 
giorgi da nino waiCxubnen da daSordnen. ninosTan daSorebidan 1 Tvis Sem-
deg giorgim miiRo bankisagan werili, romelSic banki iTxovda misagan 30000 
laris gadaxdas. gakvirvebulma giorgim uari ganacxada moTxovnis dakmayo-
filebaze. bankma sarCeli aRZra sasamarTloSi da moiTxova dakmayofileba. 

 � ra gadawyvetileba unda miiRos sasamarTlom?

b. sabanko garantia

kazusi #1
Sps „a“ da Sps „b“ Soris gaformda nasyidobis xelSekruleba, romlis Za-

liTac Sps „a“-m ikisra valdebuleba miewodebina Sps „b“-Tvis 50 tona Cai 2012 
wlis 30 ivlisamde, xolo Sps „b“-m ivaldebula saqonlis Rirebuleba 100 
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000 lari gadaexada saqonlis miRebidan 3 kalendaruli dRis vadaSi. xelSek-
rulebiT nakisri valdebulebis Sesrulebis uzrunvelyofis mizniT Sps „b“-
m warmoadgina Sps „bankis“ mier gacemuli sabanko garantia 100 000 laris 
odenobiT, romlis moqmedebis vadac ganisazRvra 2012 wlis 1 agvistomde. 
daTqmul dros Sps „a“-m droulad ganaxorciela xelSekrulebiT gaTval-
iswinebuli saqonlis miwodeba, Tumca Sps „b“-m ver SeZlo daTqmul vadaSi 
valdebulebis Sesruleba, ris safuZvelzec mxareTa Soris daido damatebiTi 
SeTanxmeba, romliTac gagrZelda xelSekrulebis moqmedebis vada 2012 wlis 1 
seqtembramde. Sps „b“-m verc am vadaSi ganaxorciela valdebulebis Sesrule-
ba, ris gamoc Sps „a“-m 2012 wlis 1 seqtembers werilobiT mimarTa Sps „banks“ 
da moiTxova sabanko garantiidan gamomdinare valdebulebis Sesruleba. Sps 
„bankma“ uari ganacxada sarCelis dakmayofilebaze im motiviT, rom gasuli 
iyo sabanko garantiis vada. Sps „a“-m sarCeli aRZra sasamarTloSi Sps bankis 
winaaRmdeg. sarCelSi mosarCelem miuTiTa, rom Sps `bankis~ uari moTxovnis 
dakmayofilebaze usafuZvlo iyo, vinaidan ZiriTadi xelSekrulebis moq-
medebis vadis gagrZelebiT avtomaturad gagrZelda sabanko garantiis moq-
medebis vadac da moiToxva dakmayofileba. 

 � ra gadawyvetileba unda miiRos sasamarTlom?

kazusi #2
 vanosa da giorgis Soris gaformda 20 tona rusuli Sokoladi „daTunias“ 

nasyidobis xelSekruleba, romelis Tanaxmadac giorgim ikisra valdebuleba 
miewodebina vanosTvis xelSekrulebiT gaTvaliswinebuli saqoneli 2012 wlis 
31 oqtombramde qalaq foTSi. Tavis mxriv, vanom ikisra valdebuleba saqonlis 
miwodebidan 3 kalendaruli dRis ganmavlobaSi ganexoricielebina saqonlis 
Rirebulebis 100 000 laris anazRaureba. valdebulebis Sesrulebis uzrun-
velyofis mizniT vanom waradgina Sps „bankis“ mier gacemuli sabanko garantia 
100 000 laris odenobiT, romlis moqmedebis vadac 2012 wlis 30 noembramde 
ganisazRvra. giorgim daTqmul dros ganaxorciela valdebulebis Sesruleba, 
Tumca aRmoCnda, rom giorgim xelSekrulebiT SeTanxmebuli Sokolad „daTu-
nias“ nacvlad, sul sxva Sokoladis miwodeba ganaxorciela. aRniSnulis gamo 
vanom uari ganacxada saqonlis miRebaze da xelSekrulebiT gaTvaliswinebu-
li Tanxis gadaxdaze. giorgim jerovani wesiT warudgina moTxovna banks da 
misgan moiTxova sabanko garantiiT nakisri valdebulebis Sesruleba. S.p.s 
“bankma” daakmayofila giorgis moTxovna da mTlianad gadauxada sabanko ga-
rantiiT gaTvaliswinebuli Tanxa. valdebulebis Sesrulebis Semdeg Sps “bank-
ma” Seityo, rom ZiriTadi xelSekrulebidan gamomdinare, giorgis moTxovna 
ar warmoSobila. man sarCeli aRZra sasamarTloSi da usafuZvlo gamdidrebis 
wesebis Sesabamisad moiTxova giorgisgan gadaxdili Tanxis ukan dabruneba. 

 � rogor unda gadawydes usafuZvlod gadaxdili Tanxis ukan dabrunebis 
sakiTxi?
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kazusi #3
Sps ̀ sokarma~ da Sps ̀ galfma~ gaaformes sawvavis nasyidobis xelSekruleba, 

romlis Tanaxmadac Sps `sokarma~ ikisra valdebuleba miewodebina Sps `gal-
fisTvis~ 1 000 tona benzinis sawvavi 2012 wlis 10 seqtembramde, xolo Tavis 
mxriv Sps `galfma~ ivaldebula gadaxada miwodebuli saqonlis Rirebuleba 
100 000 lari 2012 wlis 20 seqtembramde. valdebulebis Sesrulebis uzrun-
velyofis mizniT Sps `galfma~ warmoadgina ss `bankis~ mier gacemuli sabanko 
garantia 100 000 laris odenobiT. garkveuli drois Semdeg Sps `sokarma~ 
nasyidobis xelSekrulebidan gamomdinare moTxovna Sps `galfis~ mimarT 
dauTmo Sps `visols~. Sps `visolis~ araerT mcdelobas, dakmayofileba mieRo 
Sps `galfisagan~, Sedegi ar mohyolia. aRniSnulis gamo Sps `visolma~ sabanko 
garantiis moTxovnaTa sruli dacviT moTxovna warudgina banks da sabanko 
garantiidan gamomdinare moTxovnis dakmayofileba moiTxova. bankma uari ga-
nacxada dakmayofilebaze im motiviT, rom Sps `visoli~ ar warmoadgenda sa-
banko garantiis beneficiars. Sps `visolma~ sarCeliT mimarTa sasamarTlos 
da moiTxova dakmayofileba im safuZvliT, rom nasyidobis xelSekrulebidan 
gamomdinare moTxovnis gadacemiT masze gadavida, aseve sabanko garantiidan 
gamomdinare moTxovnis uflebac. 

 � ra gadawyvetileba unda miiRos sasamarTlom?

g. pirgasamtexlo

kazusi #1
biWikaSvilma da razmaZem 2009 wlis 10 agvistos dades zepiri xelSek-

ruleba 100 tona cementis nasyidobaze. xelSekrulebis Tanaxmad, razmaZem 
ikisra valdebuleba 2009 wlis agvistos bolosaTvis miewodebina aRniSnuli 
saqoneli biWikaSvilisaTvis. xelSekrulebis Rirebuleba ganisazRvra 100 000 
laris odenobiT. mxareebi SeTanxmdnen, rom xelSekrulebis nebismieri mxaris 
mxridan Sesrulebis vadis gadacilebisaTvis xelSekrulebis damrRvev mxares 
daekisreboda pirgasamtexlo misawodebeli saqonlis Rirebulebis 1% odeno-
biT yovel vadagadacilebul dReze. biWikaSvilma daTqmul droSi cementis 
miwodeba ver SeZlo da acnoba razmaZes, rom cementis miwodebas mxolod 
2009 oqtombris bolosTvis SeZlebda. Sesabamisad, Sesrulebis vadis gadac-
ileba ganaxorciela 60 dRiT. biWikaSvilma sarCeli aRZra sasamarTloSi da 
moiTxova valdebulebis Sesruleba da vadis gadacilebiT gamowveuli pirgas-
amtexlos 60 000 aSS dolaris dakisreba razmaZeze. razmaZem sarCeli ar cno 
da ganmarta, rom pirgasamtexlosa da valdebulebis Sesrulebis moTxovna 
gamoricxulia, vinaidan kanoni amgvar SesaZleblobas ar uSvebs. amasTanave, 
razmaZem ganmarta, rom Sesrulebis vadis gadacileba gamowveuli iyo azer-
baijanis rkinigzis TanamSormelTa gaficviT, saidanac mas unda moexdina 
aRniSnuli cementis importi da Sesabamisad, mas brali ar miuZRoda aRniS-
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nuli vadis darRvevaSi. 
 � rogor gadavwyvitoT dava?

kazusi #2
Sp.s. `visolma~ da Sps `sokarma~ werilobiT gaaformes xelSekruleba saw-

vavis miwodebis Taobaze. mxareebi xelSekrulebiT SeTanxmdenen, rom S.p.s 
`sokari~ miawvdida 1 000 000 litr sawvavs Sps `visols~ 2012 wlis 25 agvis-
tomde. xelSekrulebis Rirebuleba ganisazRvra 1 500 000 laris odenobiT. 
mxareebi xelSekrulebaSi SeTanxmdenen, rom xelSekrulebiT nakisri val-
debulebis Seusruleblobis SemTxvevaSi mimwodebels daekisreboda jarima 
100 000 laris odenobiT. daTqmul vadaSi mimwodebelma ver SeZlo sawvavis 
miwodeba, ris gamoc Sps `visolma~ uari Tqva xelSekrulebaze da moiTxova 
gancdili zianis 2 000 000 laris da jarimis 100 000 laris gadaxdevineba. 
Sps `visolma~ moTxovna imiT daasabuTa, rom saxelmwifo Sesyidvebis Sesaxeb 
kanonis Tanaxmad, xelSekruleba hqonda Tavdacvis saministrosTan gaforme-
buli da aRniSnuli sawvavis miuwodeblobis gamo daekisra zianis anazRaureba 
swored aRniSnuli odenobiT. Sps „sokari“ ar daeTanxma sasarCelo moTxov-
nas da ganmarta, rom valdebulebis Seusrulebloba gamowveuli iyo Semkve-
Tis braliT, vinaidan man ar miuTiTa navTobaza, sadac sawvavi rkinigziT 
unda miwodebuliyo. Tavis mxriv, Sps `sokarmac~ moiTxova zianis anazRaureba 
im motiviT, rom didi sicxis gamo sadgurSi mdgari vagonebidan aorTql-
da didi odenobiT benzini. garda amisa, valdebulebis Sesrulebis adgilis 
miuTiTeblobis gamo mas rkinigzisagan daekisra vagonebis mocdenis xarjebi 
da saerTo zianma 500 000 lari Seadgina. sasamarTlom mousmina mxareebs, ix-
elmZRvanela 420-e muxliT, Seamcira jarimis odenoba 50 000 laramde da Sps 
`sokars~ daakisra 2 050 000 lari gadasaxdelad. 

 � ra darRvevebi ganaxorciela sasamarTlom?

d. be

kazusi #1 
laSam gadawyvita SeeZina rusTavelze mdebare komerciuli farTi, ro-

melic merabis sakuTrebas warmoadgenda. mxareebma zepirad moilaparakes, 
rom laSa iyidida komerciul farTs 10000 aSS dolarad. imisaTvis, rom aRniS-
nuli farTi sxvisTvis ar mieyida, laSam merabs gadasca 10000 aSS dolari, 
romelmac aRniSnuli Tanxis miReba daudastura furcelze xelmoweriT. mxa-
reebi SeTanxmdnen, rom nasyidobis xelSekrulebas 1 kviraSi gaaaformebdnen. 
marTlac erTi kviris Semdeg laSa daukavSirda merabs da mosTxova xelSek-
rulebis gaformeba. merabma ganucxada, rom farTis aRniSnul fasad gayidva 
gadaifiqra da dahpirda gadaxdili Tanxis ukan dabrunebas. laSam aRniSnuli 
Tanxis ormagad dabruneba moiTxova, razedac merabma uari ganacxada. laSam 
sarCeli aRZra sasamarTloSi 20000 aSS dolari dabrunebis moTxovniT. sa-
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samarTlom laSas moTxovna nawilobriv daakmayofila, amasTan, sasamarTlom 
Seusabamod CaTvala bes odenoba, analogiiT gamoiyena samoqlaqo kodeqsis 
420-e muxli da bes odenoba Seamcira 9000 aSS dolaramde. 

 � aRwereT ra darRvevebi ganaxorciela sasamarTlom?

kazusi #2
i.m. `neli CxeiZem~ 2008 wlis 3 agvistos miiRo SekveTa qorwilisaTvis 

saWiro tortisa da namcxvrebis damzadebis moTxovniT, romelic mas 2008 
wlis 20 agvistomde unda daesrulebina. Tavis mxriv, aRniSnuli SekveTis 
ganxorcielebis mizniT i.m. `neli CxeiZe~ 2008 wlis 5 agvistos SeuTanxmda Sps 
`purs~ saWiro maRali xarisxis fqvilis odenobasa da fasze. mxareebi SeTanx-
mdnen, rom Sps `puri~ 2000 larad miawvdida 200 kilo fqvils i.m `neli Cx-
eiZes~ 2008 wlis 12 agvistomde. amasTan, i.m. `neli CxeiZem~ SeTanxmebisTanave 
Sps `puris~ direqtors levan bJalavas bes saxiT gadasca 200 lari. daTqmul 
dros Sps `purma~ ver SeZlo valdebulebis Sesruleba da fqvili mxolod 
21 agvistos miawoda. i.m. `neli CxeiZem~ uari ganacxada saqonlis miRebaze, 
sarCeli aRZra sasamarTloSi da moiTxova bes saxiT gadaxdili Tanxis or-
magi odenobis _ 400 larisa da valdebulebis SeusruleblobiT gamowveuli 
zianis 2000 laris anazRaureba. aRniSnuli man imiT daasabuTa, rom, Tavis 
mxriv, dadebuli hqonda qorwilisaTvis tortisa da namcxvrebis damzade-
baze xelSekruleba, romlis Seusruleblobis gamo daekisra zianis anazRau-
reba 2000 laris odenobiT. S.p.s `puris~ warmomadgenelma sarCeli ar cno 
da ganmarta, rom valdebulebis SeusruleblobaSi mas brali ar miuZRoda, 
vinaidan saomari mdgomareobis gamo satransporto mimosvla aRmosavleT da 
dasavleT saqarTvelos Soris Sewyvetili iyo da man ver SeZlo ukrainidan 
importirebuli maRalxarisxiani fqvilis foTidan TbilisSi Camotana. sa-
samarTlom mousmina mxareebs da Sps ̀ purs~ gadasaxdelad daakisra 2400 lari. 

 � ra darRvevebi ganaxorciela sasamarTlom?

e. movalis garantia

kazusi #1
lelam da vasikom werilobiT gaaformes sesxis xelSekruleba, romlis 

Tanaxmadac lelam vasikos 1 Tvis vadiT asesxa 1000 lari. mxareebi sesxis 
xelSekrulebaSive SeTanxmdnen, rom, im SemTxvevaSi, Tu vasiko droulad ver 
ganaxorcielebda valdebulebis Sesrulebas da nasesxebi Tanxis dabrunebas, 
igi kuTvnil avtosaxelosnoSi damatebiT usasyidlod ganaxorcielebda le-
las kuTvnili manqanis garemontebas. vasikom sesxis droulad dabruneba ver 
SeZlo, ris gamoc lelam moiTxova sesxis dabruneba da avtomanqanis SekeTeba. 
vasikom uari ganacxada im motiviT, rom movalis garantiis xelSekruleba, 
marTalia, daido, Tumca igi baTilad unda CaTvliliyo, vinaidan manqanis 
SekeTeba 2000 lari jdeboda da zedmatad avaldebulebda vasikos. garda ami-
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sa, man aseve miuTiTa im garemoebaze, rom movalis garantiiT nakisi qmedebisa 
da ZiriTadi valdebulebis erTdroulad Sesrulebas kanoni ar iTvaliswinebs 
da lelas orive valdebulebis Sesrulebis moTxovnis ufleba ar hqonda. le-
lam sasamarTlos mimarTa da moiTxova sesxis 1000 laris dabruneba da avto-
mobilis ufasod SekeTeba. 

 � ra gadawyvetileba unda miiRos sasamarTlom?
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Tavi X. zianis anazRaureba

I. zianis anazRaurebis samarTlebrivi Sinaarsi

erT-erTi aRiarebuli ganmartebis mixedviT, `zianis anazRaureba (Dam-
ages) gulisxmobs fulad kompensacias, romelic SeiZleba sasamarTlos mier 
erT mxares daekisros meore mxarisaTvis miyenebuli konkretuli zianis 
sanacvlod~.1599

zianis anazRaurebis momwesrigebeli normebi, romlebic qarTul samoqa-
laqo kodeqsSia mocemuli, SeiZleba CaiTvalos mTeli kerZo samarTlisaTvis 
saerTo zogad principebad. qarTul sasamarTlo praqtikaSi zianis anazRa-
urebis momwerigebeli normebi (408-415) Tanabrad gamoiyeneba rogorc sax-
elSekrulebo, ise deliqtis Sedegad warmoSobil zianaTan mimarTebaSi.1600 
maTSi gadmocemul principebs emyareba rogorc saxelSekrulebo, aseve 
arasaxelSekrulebo zianis anazRaureba, calkeuli normebis specifikis gaT-
valiswinebiT, Tu normis Sinaarsi cxadyofs, rom is mxolod saxelSekrulebo 
urTierTobebs exeba, deliqtur valdebulebaze igi mxolod analogiis gziT 
SeiZleba gavavrceloT. 

zianis anazRaurebis maregulirebeli qarTuli normebis nawili dis-
pozicuria, nawili _ imperatiuli. normis ama Tu im danawesidan gadaxve-
vis SesaZlebloba TviT normis Sinaarsisidan gamomdinare unda dadgindes. 
magaliTad, sadavo ar aris 410-e muxlis dispoziciuroba, radgan sxvagvari 
regulirebis dadgena dasaSvebia rogorc kanoniT, ise mxareTa SeTanxmebiT. 
meore mxriv, moraluri zianis anazRaureba SeiZleba ganxorcieldes mxolod 
kanoniT gaTvaliswinebul SemTxvevebSi da nebismieri xelSekruleba, romelic 
iTvaliswinebs materialurTan erTad moraluris zianis anazRaurebasac, ba-
Tili iqneba, Tu Sesabamisi sakanonmdebli regulireba ar arsebobs (413).

zianis anazRaurebis momwesrigebeli imperatiuli normebi adgenen anazRa-
urebis, rogorc samarTlebrivi berketis gamoyenebis zogad farglebs, dis-
poziciuri normebi asruleben garkveuli gzamkvlevis funqcias da sTavazo-
ben mxareebs samarTlebrivi problemis gadawyvetis SesaZlo gzebs.1601

1599 Von Bar, The Notion of Damage, in: Hartkamp/Hesselink/Hondius/Mak/Perron/ Towards a European Civil 
Code, 4th Revised and Expanded Edition, 2011, 388-389.
1600 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2011 wlis 6 ianvris #as-987-928-2010 da 2011 wlis 24 ianvris #as-1076-1008-2010 
ganCineba. 
1601 Sead., Lange/Schiemann/Gottfried, Shadenersatz, 2003, 15-16. 
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1. zianis cneba

zianis erTiani da unificirebuli cnebis Camoyalibeba sakmaod rTulia. 
sirTules ganapirobebs Tanamedrove sazogadoebriv urTierTobaTa kompelq-
suri da araerTgvarovani xasiaTi. erTi mxriv, terminis yofiTi mniSvneloba 
TiTqos yvelasTvis gasagebia da mas samarTlebrivi ganswavluloba sulac 
ar sWirdeba. meore mxriv ki, zianis cnebis zust definiciaze konkretuli 
samarTlebrivi Sedegi da adamianTa bedia damokidebuli. Tu vaRiarebT, rom 
samoqalaqo brunvis yvela monawilisaTvis erTnairad misaRebi zianis cnebis 
Camoyalibeba SeuZlebelia, isRa dagvrCeba, movZebnoT obieqturi maxasiaTe-
blebi, romlebic civilizebuli sazogadoebisaTvis principulad misaReb niS-
nebs gausvams xazs. 

zogierTi marTlwesrigi da mis sazRvrebSi ganviTarebuli sasamarTlo 
praqtika saerTod uars ambobs zianis zogadi cnebis Camoyalibebaze da Semoi-
fargleba misi calkeuli niSnebis gamoyofiT. magaliTad, franguli sasamarT-
loebi xSirad miuTiTeben, rom ziani unda iyos pirdapiri, gansazRvruli da 
konkretul pirze mimarTuli (personaluri).1602

saqarTvelos samoqalaqo kodeqsi da kerZo samarTlis sxva kanonebi zianis 
legalur definicias ar iZlevian. misi ganmarteba sasamarTlo gadawyvetile-
bebSi da akademiur naSromebSi gvxvdeba. verc sasamarTlo da verc iuridiuli 
doqtrina universaluri pasuxis gacemas ver axerxebs. zianis cnebis probl-
emurobis kargi ilustraciaa evropuli kerZo samarTlis unifikaciis umniS-
vnelovanes dokumentSi (DCFR) zianis cnebasTan dakavSirebuli istoria. 2008 
wels gamoqveynebul pirvelad variantSi ziani ganmartebuli iyo, rogorc 
`nebismieri uaryofiTi Sedegi danakargebisa da dazianebis CaTvliT~ (Damage 
means any type of detrimental effect. It includes loss and injury). danakargisa (Loss) da da-
zianebis (Injury) cnebebis Semotanam TavisTavad moiTxova am ori ukanaskneli 
terminis Sinaarsis dazusteba. danakargi SeiZleba iyos ekonomikuri (nebism-
ieri Semosavalis, an sargeblis dakargva, aseve qonebis fasis Semcireb da da 
a.S.) an araekonomikuri (miyenebuli sulieri, an fizikuri tkivili da tanjva). 
rac Seexeba `dazianebis~ (Injury) cnebas, misi ganmarteba ar CaსTvala saWirod, 
Tumca konteqtsidan gamomdinare SeiZleba vamtkicoT, rom misi gamoyeneba 
xdeba maSin, rodesac saubaria adamianis janmrTelobisaTvis, misi sxeulisaT-
vis miyenebul dazianebaze. 2009 wlis saboloo variantSi danakargisa (Loss) 
da dazianebis (Injury) cnebebi gaqra. savsebiT samarTlianad iqna miCneulia rom 
sityvaTSeTanxmeba _ `nebismieri uryofiTi Sedegi~ _ TavisTavad gulisxmobs 
rogorc `dazianebas,~ ise `danakargs~.1603

araerTi aRiarebuli klasifikaciisa Tu ganmartebis miuxedavad, sa-

1602 Winiger/Koziol/Koch/Zimmermann, Digest of European Tort Law,2nd Volume, Essenatial Cases on Dam-
age, 2011, 25. 
1603 Von Bar, The Notion of Damage, in: Hartkamp/Hesselink/Hondius/Mak/Perron/ Towards a European Civil 
Code, 4th Revised and Expanded Edition, 2011, 388-389. 
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samarTlo praqtikac ki ar iZleva zianis universaluri cnebis Camoyalibebis 
SesaZleblobas. magaliTad, zemoaRniSnuli ganmartebis gareT rCeba evro-
puli sasamarTlos (ECJ) gadawyvetileba Simone Leitner-is saqmeze. rogorc 
gadawyvetilebis erTerTi komentatori aRniSnavs, mosarCeles gansakuTreb-
uli tanjva an fizikuri tkivili ar ganucdia, is ubralod imedgacruebuli 
iyo (He was simply dissapponted), Tumca sasamarTlom es sakmarisad miiCnia zianis 
faqtis dasadgenad. Tu evropuli sasamarTlos gadawyvetilebas qarTuli sa-
samarTlo praqtikidan erT-erT SemTxvevas SevadarebT, naTeli gaxdeba, rom 
zianis cnebis gageba damokidebulia ara mxolod samarTlebriv, aramed so-
cialur kriteriumebzec. ar arsebobs erTiani pasuxi, ras unda mieniWos mniS-
vneloba, gancdas, romelic adamians subieqturad aqvs, Tu imas, Tu rogor 
unda Sefasdes arsebuli gancda sazogadoebis TvaliT. 

saqarTvelos moqalaqem sarCeli aRZra internetis momwodebeli kom-
paniebisa da mezoblebis winaaRmdeg. mosarCele amtkicebda, rom mopasuxeebi 
mas erToblivad da permanentulad ayeneben zians. misi mtkicebiT, sacxovre-
beli korpusis SigniT da saxuravze damontaJebuli kabelebi da mezoblebis 
saxlebSi arsebuli kompiuterebi mis janmrTelobas safrTxis qveS agdebdnen. 
saqmeSi warmodgenili mtkicebulebebiT mosarCeles marTlac hqonda janmr-
Telobis garkveuli problmebi, romelic, misi Rrma rwmeniT, swored kabele-
biTa da kompiuterebiT iyo gamowveuli. pirveli instanciis sasamarTlom 
sarCeli ar daakmayofila.1604 rogorc Cans, evropeli kolegebisagan gansx-
vavebiT, qarTvelma mosamarTlem zianis faqtis dadgenisaTvis mosarCelis su-
lieri mdgomaroba obieqtur kriteriumad ar miiCnia. Tu evropeli mosarCele 
ubralod imedgacruebuli iyo, qarTvels Rrmad swamda, rom misi janmrT-
elobis problmebi swored mopasuxeebis erTi SexedviT uwyinari teqnikuri 
saSualebebiT iyo gamowveuli. SesaZloa vamtkicoT, rom misi sulieri mdgo-
mareoba gacilebiT mZime iyo, vidre ubralo imedgacrueba, Tumca es sarCe-
lis dakmayofilebisaTvis sakmarisi ar aRmoCnda. 

am konkretul SemTxvevaSi Cveni interesis sagani ar aris imis gamokvleva, 
arsebobda Tu ara qarTul da evropul saqmeebSi zianis anazRaurebis yvela 
winapiroba: ikveTeboda Tu ara mopasuxis/mopasuxeebis brali, iyo Tu ara 
mizezobrivi kavSiri qmedebasa da damdgar Sedegs Soris da a.S. Tu zians, 
rogorc damdgar Sedegs gamovacalkevebT da mas ganvixilavT, rogorc ̀ nebis-
mier uaryofiT Sedegs danakargebisa da dazianebis CaTvliT,~ unda vaRiaroT, 
rom ziani qarTul SemTxvevaSi gacilebiT maRali xarisxiT dasturdeboda, 
vidre _ evropulSi.

mocemuli msjeloba miznad ar isaxavs zianis cnebis saWiroebis dakninebas 
da sulac ar gulisxmobs, rom Teoriuli definicia zedmeti tvirTia praq-
tikuli miznebisaTvis. kanonSi, Tu sasamarTlo gadawyvetilebaSi Camoyali-
bebuli zianis cnebis efeqtur Sedegs mxolod maSin unda velodoT, Tu mis-
gan gacilebiT mets ar moviTxovT, vidre erT legalur definicias SeuZlia. 

1604 Tbilisis saqalaqo sasamarTlos 2012 wlis 25 aprilis # 2/12887-11 gadawyvetileba. 
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Tu ganmartebas yovlismomcvelad CavTliT, sasamarTlo praqtika yovelTvis 
SemogvTavazebs iseT siurpirzebs, romlebic safuZvels gamoaclian winaswar 
gacxadebul universalurobas. 

zianis, rogorc `nebismieri uaryofiTi Sedegis~ zogadi da abstraqtuli 
definicia imitomac aris saWiro, rom misi obieqturi da adekvaturi ganmarte-
ba moxdes yovel konkretul saqmeSi arsebuli specifikis gaTvaliswinebiT. 

zianis cnebis saWiroebas sasamarTlo praqtika yoveldRiurad adasturebs. 
adamianTa fantazia sakmaod Sors midis, rodesac saqme zianis anazRaurebas 
exeba. erTerT saqmeze germaneli mosarCele amtkicebda, rom misi dabadeba 
zianis momtani iyo piradad misTvis, radgan eqimma, romelmac gaufrTxile-
blobiT ver daadgina, rom mosarCelis dedas hqonda daavadeba, romelmac 
nayofis dazianeba da misi janmrTelobis mniSvnelovani darRvevebiT dabadeba 
gamoiwvia. mosarCele amtkicebda, eqims es rom aRmoeCina, orsulobis Sewyveta 
xelovnuli gziT moxdeboda da is ar daibadeboda. Sesabamisad, ver ganicdida 
im tanjvas, romelsac mTeli cxovrebis manZilze ganicdida. sasamarTlom 
sarCeli ar daakmayofila da miuTiTa, rom adamianis dabadeba, ra pirobebSic 
ar unda moxdes es, ver CaiTvleba zianad da am dros raime anazRaurebis da-
kisreba gamoricxulia.1605 analogiuri sarCeli inglisurma sasamarTlom sa-
jaro wesrigisadmi sawinaaRmdegod miiCnia da aseve ar daakmayofila.1606

2. zianis saxeebi

a. saxelSekrulebo da arasaxelSekrulebo ziani 
valdebulebis warmoSobis TiToeuli safuZveli (xelSekruleba, deliqti, 

usafuZvlo gamdidreba) masTan dakavSirebuli samarTlebrivi urTierTo-
bebis stabilurobas dacvis adekvaturi samarTlebrivi saSualebebiT uzrun-
velyofs. samarTali Tavidanve iTvaliswinebs dadginili normebis darRvevis 
SesaZleblobas da Tavis funqcias swored maT Tavidan acilebasa da ukve 
dafiqsirebuli darRvevis uaryofiTi Sedegebis aRmofxvraSi xedavs. 

ziani SeiZleba saxeze gvqondes, miuxedavad imisa, Tu valdebulebis war-
moSobis romeli safuZveli aregulirebs mxareTa Soris arsebul urTierTo-
bebs. Tu gaviTvaliswinebT, rom valdebulebaTa klasifikacia saxelSekrule-
bo da arasaxelSekrulebo (kanonismier) valdebulebebad qarTuli samoqalaqo 
kodeqsis sistemis Semadgeneli nawilia, am klasifikaciis zianTan mimarTebaSi 
gamoyeneba aseve dasaSvebad unda CaiTvalos. 

iseve, rogorc valdebuleba SeiZleba iyos saxelSekrulebo an arasax-

1605 Winiger/Koziol/Koch/Zimmermann (Editors), Digest of European Tort Law, 2nd Volume, Essenatial Cases 
on Damage, 2011, 937. 
1606 Winiger/Koziol/Koch/Zimmermann (Editors), Digest of European Tort Law, 2nd Volume, Essenatial Cases 
on Damage, 2011, 951. 
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elSekrulebo, misi darRveviT gamowveuli zianic SeiZleba momdinareobdes 
xelSekrulebidan an kanonidan. isic unda aRiniSnos, rom zianis aseT kla-
sifikacias upiratesad Teoriuli/saswavlo datvirTva aqvs, radgan maT So-
ris mkveTri zRvris gavlebas konkretuli normis gamoyenebis miznebisaTvis 
kanonmdebeli pirdapir gamoricxavs. 

326-e muxli: `wesebi saxelSekrulebo valdebulebaTa Sesaxeb gamoiyeneba 
arsaxelSekrulebo valdebulebaTa mimarT, Tuki valdebulebis xasiaTidan 
sxva ram ar gamomdinareobs~. 

miTiTebuli normidan Cans, rom saxelSekrulebo da arasaxelSekrule-
bo valdebulebebs (da Sesabamisad, saxelSekrulebo da arasaxelSekrulebo 
zians) Soris zRvris gavlebis safuZvelia ara Teoriuli klasifikacia, ar-
amed im konkretuli valdebulebis xasiaTi, romelic pirTa Soris arsebul 
urTierTobas aregulirebs. Tu valdebulebis xasiaTi Tavidanve uaryofs 
saxelSekrulebo da arasaxelSekrulebo safuZvlebis dakavSirebas, maSin ase-
Ti ram gamoricxuli iqneba da, piriqiT. 

magaliTi: 
auditoriulma kompaniam sainvesticio kompaniasTan dadebuli xelSek-

rulebiT ikisra am ukanasknelis bolo sami wlis finansuri mdgomareobis kom-
pleqsuri Semowmebis Catareba saTanado anazRaurebis sanacvlod. aRmoCnda, 
rom Semowmebuli kompaniis mdgomareoba pirvel wels arcTu saxarbielo iyo, 
Tumca momdevno ori wlis ganmavlobaSi mosuli axali menejmentis mier ar-
sebuli xarvezebi srulad iqna aRmofxvrili. auditoriuli kompaniis mier 
specialurad am miznisaTvis Seqmnili jgufis organizatoris gaufrTxile-
blobiT finansuri mdgomareobis detaluri istoriis amsaxveli monacemebi 
presaSi moxvda, ramac seriozulad imoqmeda kompaniis gayidvebze, miuxedavad 
imisa, rom mocemuli momentisaTvis raime panikis safuZvels kompaniis finans-
uri mdgomareoba ar iZleoda. am SemTxvevaSi SesaZloa zianis anazRaureba 
moTxovnil iqnes xelSekrulebidan gamomdinare, radgan auditis daskvnis Si-
naarsTan dakavSirebuli detalebi mxareTa SeTanxmebiT konfidencialurad 
iyo aRiarebuli, an deliqtis safuZvelze, rac ukavSirdeba qonebrivi zianis 
momtani cnobebis gavrcelebas. am SemTxvevaSi zianis anazRaurebis moTxovnis 
safuZvlebs Soris `valdebulebis xasiaTi~ raime zRvars ar avlebs. aseTi 
zRvris gavleba da swori kvalifikaciis micema mosamarTlis saqmea. 

Semdegi 
magaliTi: rogor saxelSekrulebo urTierTobebSic ar unda imyofebod-

nen mezoblebi erTmaneTTan, Tu erTi meoris binaSi gaufrTxileblobiT wy-
als CauSvebs da am meores saukeTeso remonts gaufuWebs, saxeze gveqneba 
ziani, romelic deliqturi qmedebis Sedegia da masTan dakavSirebuli sax-
elSekrulebo urTierTobebis „aRmoCena“ SeuZlebelia. es imas niSnavs, rom 
mocemul SemTxvevaSi „valdebulebis xasiaTi“ ar gvaZlevs saSualebas arasax-
elSekrulebo zianis kvalifikaciisas xelSekrulebis maregulirebeli norme-
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bi gamoviyenoT. 
saxelSekrulebo zianis anazRaurebaze saubrisas aucilebelia gairkves 

is mizani, romelic SeiZleba anazRaurebis instituts hqondes. am Tvalsaz-
risiT erTmaneTisagan ganasxvaveben `anazRaurebas Sesrulebis sanacvlod,~ 
da `anazRaurebas xelSekrulebis SeusruleblobisaTvis~.1607 es ori sityvaTa 
SeTanxmeba anazRaurebis miznis gansxvavebul aspeqtebs usvams xazs. pirvel 
SemTxvevaSi anazRaureba unda ganvixiloT, rogorc Sesrulebis `Canacvleba~ 
ekvivalenturi RirebulebiT. meore SemTxvevaSi aqcenti gakeTebulia anaz-
Raurebis prevenciul an `damsjel~ funqciaze, romelic xelSekrulebis 
darRvevis gamo ekisreba mopasuxes. maT Soris gansxvaveba SeiZleba imaSi 
mdgomareobdes, rom pirvel SemTxvevaSi anazRaureba, rogorc Sesrulebis 
`Canacvleba~, moicavdes mxolod faqtobrivad arsebul zians, xolo meore 
SemTxvevaSi iTvaliswinebdes braleuli movalisaTvis damatebiTi Tanxis (mag-
aliTad, pirgasamtexlos) anazRaurebasac. es sakiTxi meTodologiuri mniSvn-
elobisaa da arsebul variantebs Soris arCevani kanonmdebelma, an kerZo av-
tonomiis pirobebSi - mxareebma unda gaakeTon imis mixedviT, Tu ras isaxaven 
miznad ama Tu im urTierTobis regulirebisas. 

saxelSekrulebo zianis warmoSoba da misi anazRaurebis valdebuleba 
pirdapir da uSualo kavSirSia xelSekrulebis darRvevasTan/ Seusrule-
blobasTan. marTlsawinaaRmdego da braleuli Seusrulebloba, romelmac 
kreditorisaTvis uaryofiTi Sedegis dadgoma ganapiroba, warmoadgens sax-
elSekrulebo zianis anazRaurebis samarTlebriv winapirobebs. 

saqarTvelos uzenaesma sasamarTlom gaiziara saapelacio sasamarTlos 
dasabuTeba da Zroxis Rirebulebis anazRaureba daakisra mwyemss, romlis 
gaufrTxilebeli moqmedebis gamoc msxvilfexa rqosani pirutyvi mglebma 
SeWames. sasamarTlos dasabuTeba emyareboda mwyemssa da Zroxis mesakuTres 
Soris mibarebis xelSekrulebis arsebobis faqts. arc erTi mxare ar uaryof-
da, rom mosarCele mopasuxes Zroxis saZovarze wayvanisa da misTvis Tvaly-
uris devnebaSi 30 lars uxdida. sasamarTlom savsebiT dasabuTebulad CaT-
vala damdgari uaryofiTi Sedegi, rogorc saxelSekrulebo valdebulebis 
darRveviT gamowveuli ziani. mopasuxis mtkiceba, rom ziani dauZleveli Za-
lis Sedegad dadga, gaziarebuli ar iqna.1608

Seusrulebloba yovelTvis ar aris dakavSirebuli piris braleulobasTan 
da Sesabamisad, yovelTvis ar warmoSobs saxelSekrulebo zianis anazRaurebis 
valdebulebas. evropuli (gansakuTrebiT ki germanuli) samarTlis doqtrina 
da praqtika saukuneebis ganmavlobaSi ayalibebda Sesrulebis SeuZleblobis 
samarTlebriv SedegebTan dakavSirebul regulirebebs. Ppraqtikam daadastu-
ra, rom Sesrulebis SeuZleblobis specifikis gaTvaliswinebiT, is SeiZle-
ba iyos: obieqturi (roca Sesruleba SeuZlebelia ara mxolod konkretuli 

1607 Zimmermann, The New German Law of Obligations: Historical and Comparative Perspective, 2005, 52.
1608 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2011 wlis 24 ianvris #as-1076-1008-2010 ganCineba.
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kreditorisaTvis, aramed nebismieri mesame pirisTvisac), aseve subieqturi 
(rodesac kreditoris SesaZleblobebi da valdebulebis Sesruleba aSkarad 
ar Seesabameba erTmaneTs), Tavdapirveli (rodesac Sesruleba valdebulebis 
warmoSobis momentidanve iyo SeuZlebeli) da Semdgomi (rodesac SeuZle-
blobis xelSemwyobi garemoebebi mogvianebiT warmoiSva); nawilobrivi (rode-
sac valdebulebis nawili ver Sesruldeba) an sruli (roca valdebulebis 
Sesruleba mTlianad SeuZlebelia).1609 Sesrulebis SeuZlebloba ise ar unda 
gavigoT, TiTqos is saerTod gamorcxavs ̀ meoradi moTxovnis uflebebis~ gam-
oyenebas. Tu Sesrulebis SeuZleblobis gamomwvev mizezebze pasuxismgebloba 
movales ekisreba, maSin Sesrulebisagan gaTavisufleba misi SeuZlebelobis 
gamo ar niSnavs imas, rom man ar unda aanazRauros is ziani, romelic xelSek-
rulebis SeusruleblobiT kreditors miadga.1610

b. zianis saxeebis sakanonmdeblo regulireba 
evropis kontinentis samarTlebrivi tradicia didi kodifikaciebis pe-

riodidan samoqalaqo kodeqsSi iTvaliswinebs zianis anazRaurebis valdeb-
ulebis momwerigebel zogad normebs, miuxedavad am valdebulebis warmoSo-
bis safuZvlebisa. es normebi Tanabrad gamoiyeneba rogorc saxelSekrulebo, 
aseve arasaxelSekrulebo urTierTobidan warmoSobili zianis mimarT.1611

qarTuli samoqalaqo kodeqsic ar Ralatobs am tradicias. zianis anaz-
Ruarebasa da zianis saxeebs calke Tavs uZRvnis valdebulebiTi samarTlis 
wigni, romelSic zianis samarTlebrivi Sinaarsis ganmsazRvreli principebia 
mocemuli. 

kodeqsi xazs usvams im socialur da samarTlebriv funqcias, romelic 
zianis anazRaurebas akisria. zianis mimyeneblisaTvis dakisrebli anazRaure-
biT unda aRdges is mdgomareoba, romelic iarsebebda, rom ar damdgariyo 
anazRaurebis mavaldebulebeli garemoeba (408 I). cxadia, zianis faqtis dad-
gomamde arsebuli mdgomareobis naturiT aRdgena yovelTvis ver xerxdeba. 
aseT dros sasamarTlos mizania yvelaze adekvaturi ekvivalenturi anazRau-
rebis dadgena an fuladi kompensaciiT dazaralebuli piris interesebisa da 
uflebebis dacvis uzrunvelyofa (409). 

kanonmdebeli samoqalaqo kodeqsis normebSi ayalibebs e.w. CarCo debule-
bebs, romelTa gamoyeneba da Sesabamisi praqtikis Seqmna ukve sasamarTlos 
prerogativaa. kanonmdebeli uars ambobs anazRaurebis odenobis daTvlis 
saxelmZRvanelos Seqmnaze da Semoifargleba mxolod abstraqtuli debule-
bebiT, romelTa xorcSesxmac sasamarTlo praqtikis saqmea. kanoni mxolod 
zogad mimarTulebas iZleva da adgens, rom anazRaurebis odenobis gansaz-
Rvrisas SeiZleba mxedvelobaSi iqnes miRebuli kreditoris interesi val-

1609 Zimmermann, The New German Law of Obligations: Historical and Comparative Perspective, 2005, 44. 
1610 Zimmermann, The New German Law of Obligations: Historical and Comparative Perspective, 2005, 50. 
1611 Winiger/Koziol/Koch/Zimmermann (editors), Digest of European Tort Law, 2nd Volume, Essenatial Cases 
on Damage, 2011. 
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debulebis jerovani Sesrulebisadmi, aseve Sesrulebis dro da adgili (cxa-
dia, es norma, misi Sinaarsidan gamomdinare, saxelSekrulebo valdebulebebis 
mimarT moqmedebs).

qarTuli samoqalaqo kodeqsis normebidan SeiZleba gamoviyvanoT zianis 
anazRaurebis Semdegi klasifikacia _ faqtobrivad miyenebuli (realuri) 
ziani da miuRebeli Semosavali. 

411-e muxli: ziani unda anazRaurdes ara mxolod faqtobrivad damdgari 
qonebrivi danaklisisaTvis, aramed miuRebeli SemosavlisTvisac. miuReblad 
iTvleba Semosavali, romelic pirs ar miuRia da romelsac igi miiRebda, val-
debuleba jerovnad rom Sesrulebuliyo.

g. realuri (sakompensacio) ziani
realuri ziani is ziania, romlis anazRaurebiTac pirvandeli mdgomare-

obis aRdgena unda moxdes. swored misma anazRaurebam unda uzrunvelyos 
iseTi faqtobrivi mdgomareoba, romelic `iarsebebda, rom ar damdgariyo 
anazRaurebis mavaldebulebeli garemoeba~.1612

saqarTvelos uzenaesi sasamarTlos ganmartebiT, `anazRaurebas eqvemde-
bareba is ziani, romelic movalisaTvis winaswar iyo savaraudo da warmoad-
gens zianis gamomwvevi moqmedebis uSualo Sedegs. rodesac xelSekrulebis 
mxare kisrulobs valdebulebas, mas mxedvelobaSi aqvs Tavis Tavze mxolod 
im riskis aReba, romelic kanonzomierad aris dakavSirebuli xelSekrulebis 
SesrulebasTan. aRniSnulis gamo, misgan SeiZleba moTxovnil iqnes mxolod im 
zianis anazRaureba, romelic xelSekrulebis darRvevis normalur Sedegad 
aRiqmeba. 412-e muxli movales aTavisuflebs iseTi riskisagan, rac miuRebe-
lia qonebrivi pasuxismgeblobis Cveulebrivi principebisaTvis. mosarCelem 
unda daamtkicos, rom mis mier gancdili zarali aris aseTi xelSekrulebis 
darRvevis Cveulebrivi da normaluri Sedegi. zianis savaraudooba dgindeba 
gonivrulobis TvalsazrisiT da ar ganisazRvreba konkretuli xelSekrulebis 
konkretuli damrRvevis subieqturi SesaZleblobebiT. movalem ziani unda 
aanazRauros yovelTvis, magram xelSekrulebiT nakisri riskis farglebSi~.1613

imis gaTvaliswinebiT, rom realuri zianis anazRaurebis ZiriTad mizani 
dazaralebuli mxarisaTvis imis dabrunebaa, rac mas isedac ekuTvnoda, ami-
tom xSirad mas sakompensacio ziansac uwodeben. 

realuri (sakompensacio) ziani sakmaod xSirad moixsenieba, rogorc pozi-
tiuri (garkveul drosa da sivrceSi ukve damdgari, ukve arsebuli) ziani. 
zianis am terminiT gadmocemis ZiriTadi daniSnulebaa miuRebeli Semosav-
lisagan misi gansxvaveba, vinaidan es ukanaskneli garkveulwilad `SemTxveviT 
gverdiT movlenas~ warmoadgens.

1612 Church/Corbett/Richard/White, Tort Law, The American and Lousiana Perspectives, 2008, 383. Sead., 
408 I muxli. 
1613 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2012 wlis 11 ivnisis #as-630-593-2012 ganCineba. 
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d. miuRebeli Semosavali
miuRebeli Semosavali Tavisi bunebiT gulisxmobs `wminda ekonomikur da-

nakargs~ (pure economic loss), romelic mxarem ganicada da romelsac adgili ar 
eqneboda movlenebi marTlzomierebis farglebSi rom moTavsebuliyo.1614

aRniSnuli ganmarteba Seesabameba qarTuli samoqalaqo kodeqsiT dad-
genil wess, romelic miuRebeli Semosavlis saxiT arsebul zians analogi-
uri niSnebiT aRwers. imisTvis, rom Semosavali miuReblad CaiTvalos, mas 
pirdapir da uSualo kavSiri unda hqondes movalis mier valdebulebis Seus-
ruleblobasTan. pirdapir kavSirSi igulisxmeba movlenebis, moqmedebisa da 
damdagri Sedegis is logikuri bma, romelic ar tovebs Semosavlis miRebis 
realur SesaZleblobasTan dakavSirebuli eWvis safuZvels. 

yoveldRiur sinamdvileze dakvirvebis Sedegad sakmaod martivad Sei-
Zleba gakeTdes daskvna, rom nebismieri Sedegi aris mniSnelovan, naklebad 
mniSvnelovan da umniSvnelo garemoebaTa da moqmedebaTa Tanxvedris rezul-
tati. magram am Sedegis warmoSobas adamianuri logika obieqturad arsebuli 
ramdenime aTeuli an aTaseuli faqtoridan mxolod ramdenimes ukavSirebs. 
aq ZiriTadi datvirTva modis mosamarTleze, romelmac unda SeZlos ze-
moaRniSnuli faqtobrebidan kvalifikaciisaTvis gadamwyveti garemoebebisa 
Tu qmedebebis gamoyofa da maTi samarTlebrivi Sefaseba. 

miuRebel SemosavalTan dakavSirebuli qmedebebisa da movlenebis logi-
kuri jaWvis saukeTeso ilustraciiaa sulxan-sabas igav-araki glaxaki da 
qila erbo. glaxaki poulobs qila erbos da gonebaSi awyobs movlenaTa mis 
sasargeblod ganviTarebis gegmas, romlis mixedviTac erTi qila erbo erT 
uRel xarad unda gadaiqces. Tu igav-arakis teqsts odnav SevcvliT da war-
movidgenT, rom qila erbo gatyda glexis mezoblis braleuli qmedebis gamo, 
glexs, cxadia, ar eqneba miuRebeli Semosavlis saxiT erTi uReli xaris Ri-
rebulebis moTxovnis ufleba mxolod imis gamo, rom momavalSi misi gegmebi 
swored xarebis SeZenas ukavSirdeboda. 

is, vinc trasaze, gaufrTxileblobiT, sxvis Zroxas daejaxeba da moklavs, 
aanazRaurebs Zroxis Rirebulebas, magram es sakmarisad ar CaiTvleba, Tu 
aRmoCndeba, rom Zroxas ramdenime TveSi unda eSva ori xbo. am SemTxveva-
Si Semosavlis miuRebloba pirdapir gamomdinareobs movalis moqmedebidan. 
arsebobda yovelgvar winapiroba imisa, rom dazaralebuls erTis nacvlad 
ramdenime dReSi sami msxvilfexa rqosani pirutyvi hyoloda. misi moTxovna 
miuRebeli Semosavlis anazRaurebaze dasabuTebulia. 

saqarTvelos uzenaesi sasamarTlos ganmartebiT, `miuRebeli Semosavlis 
anazRaurebis sakiTxis gadawyvetisas mxolod obieqturi kriteriumebiT unda 
ganisazRvros zianis anazRaureba ise, rom amas ar mohyves dazaralebulis 
usafuZvlo gamdidreba~.1615

1614 Quinn, Tort Law, 2012, 2.
1615 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2011 wlis 24 oqtobris #as-307-291-2011 ganCineba. 
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uzenaesi sasamarTlo miuRebeli Semosavlis dakisrebis sakiTxs sakmaod 
frTxilad ekideba. is faqti, rom mtkicebis tvirTi kreditoris mxaresaa, 
sasamarTlos azriT, gulisxmobs miuRebeli Semosavlis dasadastureblad 
utyuari mtkicebulebebis warmodgenis valdebulebas. magaliTad, erT-erT 
saqmeze sasamarTlom sakmarisad ar CaTvala mosarCelis mier warmodgenili 
gaanagariSeba, romelic emyareboda Semdeg dasabuTebas: mosarCelesa da mo-
pasuxes Soris gaformebuli xelSekrulebis Tanaxmad, mosarCeles unda dae-
sufTavebina mopasuxis kuTvnili Senobebi. xelSekrulebiT dadgenili iyo 
konkretuli farTobi, romelic unda dasufTavebuliyo. mopasuxem ar mis-
ca mosarCeles farTobis srulad dasufTavebis SesaZlebloba im motiviT, 
rom nawili amas saerTod ar saWiroebda da Tanxa faqtobrivad Sesrulebuli 
samuSaos proporciulad gadauxada. mosarCelem martivi ariTmetikis gziT 
(Semosavlebis SejamebiTa da xarjebis gamoklebiT) daiTvala is Semosavali, 
romelsac is miiRebda, mopasuxis mier xelSekruleba jerovnad rom Sesrule-
buliyo da mas rom miscemoda SesaZlebeloba, farTobi srulad daesufTave-
bina. sasamarTlom, erTi mxriv, miuTiTa (rasac arc mopasuxe uaryofda), rom 
mopasuxem arajerovnad Seasrula xelSekruleba, vinaidan mosarCeles ar 
mieca SesaZlebloba, srulad aeTvisebina xelSekrulebiT gaTvaliswinebuli 
farTobi, Tumca, meore mxriv, CaTvala, rom mosarCelis mier wardgenili 
gaangariSeba ar warmoadgenda sakmaris mtkicebulebas miuRebeli Semosavlis 
(zianis faqtis) dasadastureblad.1616 SesaZloa, aseTi gadawyvetileba, erTi 
SexedviT, sadavo iyos, vinaidan sakmaod rTulia imis dadgena, Tu ra mtkiceb-
ulebis wardgena SeiZleba damatebiT msgavs situaciaSi. Tumca savsebiT samar-
Tliania sasamarTlos miTiTeba obieqturi mtkicebulebis arsebobis saWiroe-
baze. xarjebisa da Semosavlis gaangariSeba ar unda warmoadgendes mxolod 
mosarCelis monacemebis safuZvelze dadgenil odenobas. mosarCelis valde-
bulebaa ara mxolod xarjTaRricxvis wardgena, aramed xarjebis dokumentu-
rad dasabuTeba, rac sasamarTlos SesaZleblobas miscems zustad gansazRv-
ros miuRebeli Semosavlis saxiT arsebuli ziani. aq mniSvnelovani is aris, 
rom zogadad miuRebeli Semosavlis arsebobis albaToba eWvqveS ar dgeba, 
magram sasamarTlo ver axerxebs misi odenobis gansazRvras mtkicebulebebis 
arasakmarisobis gamo, rasac TavisTavad mivyavarT Sedegamde. is, risi konkre-
tuli cifrebiT gamosaxvac saqmeSi arsebuli mtkicebulebebiT SeuZlebelia, 
sasamarTlos mier zianad ver Sefasdeba misi arasakmarisi gansazRvrulobis 
gamo. sxva sityvebiT rom vTqvaT, am konkretul SemTxvevaSi miuRebeli Semo-
savali iqneboda ara is, rac am konkretul kompanias Tavisi xarjebis gamokle-
biT unda mieRo, aramed is, rasac obieqturad miiRebda mis adgilas myofi 
nebismieri sxva kompania. swored amaSi mdgomareobs miuRebeli Semosavlis 
obieqturi Sefasebis principi. mosarCelis mier arCeuli mtkicebis strate-
gia maSin iqneboda swori, Tu is Seecdeboda iseTi mtkicebulebebis maqsim-

1616 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2011 wlis 24 oqtobris #as-307-291-2011 ganCineba.
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alurad moZiebasa da wardgenas, rac mis xarjTaRricxvas (sxvaobas misaReb 
Semosavalsa da xarjebs Soris) obieqtur saxes miscemda (magaliTad, xarjebis 
realurad gaRebis damadasturebeli dokumentebi, xelSekrulebebi qvekon-
traqtorebTan, mis mier gamoyenebuli dasufTavebis saSualebebis sabazro 
fasebi da a.S.). meore mxriv, sasamarTlom aseve unda daicvas gonivrulobis 
farglebi mtkicebulebaTa ararsebobaze miTiTebisas da miuRebeli Semosav-
lis moTxovna saerTod SeuZleblad ar warmoaCinos. aseTi farglebi dacul 
iqna saapelacio sasamarTlos mier, rodesac man miuRebl Semosavlad CaT-
vala Tanxa, romelsac mosarCele miiRebda xelfasis saxiT, is rom samsaxurSi 
aRedginaT. saqmeSi iyo sasamarTlos kanonier ZalaSi Sesuli gadawyvetileba 
da saaRsrulebo furceli, romelic mopasuxes akisrebda mosarCelis sam-
saxurSi aRdgenis valdebulebas, rac sasamarTlom savsebiT samarTlianad 
miiCnia sakmaris mtkicebulebad imisaTvis, rom miuRebeli Semosavlis saxiT 
zianis anazRaureba daedgina.1617

miuRebeli Semosavlis arsebobis Sesaxeb daskvnis gakeTeba jer kidev ar 
niSnavs, rom sasamarTlom Tavisi funqcia Seasrula. erT-erTi umniSvnelova-
nesi problema, romelic miuRebel Semosavals ukavSirdeba, es misi daTvlis 
sirTulea. ekonomikuri urTierTobebis kompleqsuroba xSirad ukiduresad 
arTulebs miuRebeli Semosavlis odenobis dadgenas.

magaliTi:
qarxana awarmoebs qimiur SenaerTs, romelic aucilebelia kabelis dasamza-

deblad da mis izolacias uzrunvelyofs. moulodnelad, yovelgvari axsna-
ganmartebis gareSe, qalaqgareT mdebare qarxanas eleqtroenergiis miwodeba 
Seuwyda. eleqtroenergiis mimwodebeli kompaniis mouqneli da gaWianurebuli 
moqmedebis gamo viTarebis gamosworeba mxolod erT kviraSi moxerxda. qarxa-
nas hqonda yvela winapiroba (nedleuli, muSaxeli da a.S.), rom am drois gan-
mavlobaSi 100 tona produqcia ewarmoebina. mas gaformebuli hqonda xelSek-
rulebebi produqciis momxmareblebTan (kabelis mwarmoebel kompaniebTan), 
romelTa mixedviTac, fasi unda gansazRvruliyo analogiuri produqciis 
adgilobriv birJaze dafiqsirebuli Rirebulebis mixedviT. vinaidan qarxana 
am iSviaTi produqtis erT-erTi msxvili mimwodebelia regionul bazarze, 
misi problemebis Sesaxeb informaciis gavrcelebam birJaze fasebi samjer 
gazarda. Qqarxanam Tavis sarCelSi eleqtroenergiis distributori kompaniis 
winaaRmdeg miuRebeli Semosavlebi birJaze gazrdili fasebis mixedviT daT-
vala. mopasuxem gaaprotesta miuRebeli Semosavlis aseTi daTvla da ganacxa-
da, rom birJaze aseTi mkveTri cvlilebis ganxorcieleba winaswar ar SeiZle-
boda gaTvaliswinebuli yofiliyo da rom es ar aris miuRebeli Semosavali, 
radgan eleqtroenergiis Seuferxeblad miwodebis SemTxvevaSi fasebi samjer 
ar gaizrdeboda. miuRebeli Semosavali xom is aris, rasac kreditori miiReb-

1617 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2011 wlis 15 martis #as-1241-1091-2010 ganCineba.
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da rom ar damdgariyo anazRaurebis mavaldebulebeli garemoeba. mosarCeles 
ki miaCnia, rom Tavisi gaufrTxilebeli moqmedebiT mopasuxem TviTon gamoi-
wvia fasebis zrda da amitom miuRebeli Semosavlic gazrdili fasebiT unda 
ganisazRvros. am polemikidan sasamarTlom unda SeZlos miuRebeli Semosav-
lis iseTi formulis gamoyvana, romelic, erTi mxriv, dabalansebulic iqneba 
da meore mxriv samarTlianic. es sulac ar aris martivi amocana. 

moyvanili magaliTebi cxadyofen, rom miuRebeli Semosavlis kvalifika-
cia sasamarTlos saqmianobis erT-erTi urTulesi sferoa. zianis am saxis 
sakanonmdeblo aRiarebas mxolod maSin SeuZlia moitanos konkretuli samar-
Tlebrivi Sedegi, rodesac misi anazRaureba garnatirebuli da uzrunve-
lyofilia met-naklebad erTgvarovani sasamarTlo praqtikiT. swored sa-
samarTlo praqtikam unda daadginos miuRebeli Semosavalis maregulirebeli 
normebis gamoyenebis samarTlebrivi farglebi. 

e. pirgasamtexlo da procenti, rogorc zianis saxeebi
pirgasamtexlos, rogorc mxareTa mier winaswar gansazRvrul Tanxas, 

romelic movalem unda gadaixados valdebulebis darRvevis an misi araje-
rovani SesrulebisaTvis, werilobiTi SeTanxmeba sWirdeba (418 II). aRniSnuli-
dan gamomdinare, pirgasamtexlo saxelSekrulebo zianis erT-erT saxes war-
moadgens, vinaidan masze winaswari werilobiTi formiT SeTanxmebis moTxovna 
TavisTavad gamoricxavs xelSekrulebis arsebobis gareSe pirgasamtexlos 
dakisrebis SesaZleblobas. 

qarTul praqtikaSi pirgasamtexlos aRmniSvnelad ramdenime gansxvave-
buli termini gamoiyeneba, Tumca sxvadasxva terminis gamoyeneba ar cvlis 
mis samarTlebriv Sinaarss. mxareebs ufleba aqvT pirgasamtexlos daarqvan 
jarima, sauravi da a.S. Tumca misi gamoyenebis samarTlebrivi farglebi igive 
darCeba, rac 417-420-e muxlebiT aris gaTvaliswinebuli.

sakanonmdeblo regulirebis ararsebobis miuxedavad, praqtikaSi sakmaod 
gavrcelebulia zianis saxiT asanazRaurebel Tanxaze procentis daricxva. 
sasamarTlo da saaRsrulebo warmoebis droSi gaWianureba erTnairad awuxebs 
TiTqmis yvela marTlwesrigs. xSirad sasamarTlo da saaRsrulebo moqmede-
bebi wlobiTac ki grZeldeba.1618 inflacia da sxva negatiuri ekonomikuri 
procesebi xSirad amcirebs gamarjvebuli mxaris mier iZulebiTi aRsrulebis 
Sedegad miRebul efeqts. msgavsi uaryofiTi Sedegebis sakompensaciod sa-
samarTlo xSirad aRricxavs mopasuxisaTvis dakisrebuli Tanxis garkveul 
procents da iqve miuTiTebs vadas, romlis ganmavlobaSic unda ganxor-
cieldes daricxva. praqtikaSi yvelaze gavrcelebulia procentis daricxva 
iZulebiTi aRsrulebis dasrulebamde. 

`[mosarCele] . . . uwevda saadvokato momsaxurebas [mopasuxes], sayo-
facxovrebo binis miRebasTan dakavSirebul davaSi, romelic [mopasuxis] sar-
Celis dakmayofilebiT damTavrda, gadawyvetileba Sevida kanonier ZalaSi da 

1618 cercvaZe, mediacia - davis gadawyvetis alternatiuli forma, 2010, gv. 7. 
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aRsrulda . . . . gaweuli iuridiuli momsaxurebisaTvis [mopasuxes] Tanxa ar 
gadauxdia mosarCelisaTvis. amis gamo am ukanasknelma . . . sarCeliT mimarTa 
sasamarTlos da mopasuxisaTvis Tanxis dakisreba iTxova im motiviT, rom mis 
mier gaweuli iuridiuli momsaxurebiT mogebuli dava aRsrulda da mopa-
suxes ekisreboda momsaxureobis safasuris gadaxdis valdebuleba. quTaisis 
saapelacio sasamarTlos . . . gadawyvetilebiT gaweuli iuridiuli momsax-
urebisTvis mopasuxes mosarCelis sasargeblod daekisra 1353 laris gadaxda. 
dasaxelebuli gadawyvetileba Sevida kanonier ZalaSi. gadawyvetileba mova-
lis mier nebayoflobiT ar Sesrulebula, aramed igi aRsrulda iZulebiT 2010 
wels. dadgenilia, rom mosarCelem moiTxova miyenebuli zianisTvis ZiriTadi 
gadasaxdeli Tanxis 2%. samoqalaqo kodeqsis 412-e muxlis Tanaxmad, „anaz-
Raurebas eqvemdebareba mxolod is ziani, romelic movalisaTvis winaswar 
iyo savaraudo da warmoadgens zianis gamomwvevi moqmedebis uSualo Sedegs“. 
aRniSnuli muxlis safuZvelze palatam ganmarta, rom `mosarCelis mier mo-
pasuxis winaaRmdeg Tanxis dakisrebis moTxovniT, sarCelis wardgenidan, mov-
alisaTvis savaraudo iyo misi valdebulebisa da SesaZlo zianis Taobaze . 
. . mosarCeles unda daekisros zianis anazRaureba yovel vadagadacilebul 
Tveze 2%-is odenobiT (sul 49 Tveze 2%-is odenobiT)~1619. citata saapelacio 
sasamarTlos gadawyvetilebidan, romelic uzenaesma sasamarTlom ZalaSi da-
tova, adasturebs qarTuli sasamarTlo praqtikis loialurobas zianis saxiT 
procentis daricxvis mimarT. isic unda aRiniSnos, rom sasamarTlo akontro-
lebs daricxuli procentis odenobas da cdilobs, igi ar gascdes gonivru-
lobis farglebs. 

saqarTvelos uzenaesi sasamarTlo dabrkolebis gareSe gascems saa-
Rsrulebo furcels ucxouri saarbitraJo da sasamarTlo gadawyvetile-
bebis aRsrulebaze im SemTxvevaSic, rodesac am gadawyvetilebebiT mopasuxes 
saaRsrulebo warmoebis dasrulebamde garkveuli procenti ekisreba.1620

zianis anazRaurebis saxiT daricxuli procenti arsebiTad gansxvavde-
ba sasesxo urTierTobebSi cnobili procentis cnebisa da samarTlebrivi 
daniSnulebisagan. es ukanaskneli warmoadgens mxareTa SeTnaxmebiT gaT-
valiswinebul sargebels, romlis gadaxdac saxelSekrulebo valdebulebis 
nawilia. amave dros, pirvelis dakisreba movalisaTvis sasamarTlos (arbi-
traJis) diskreciaa da ar aris kavSirSi saxelSekrulebo valdebulebis Ses-
rulebasTan. erT SemTxvevaSi procenti xelSekrulebis (mag., sesxis) pirobaa, 
meoreSi _ sasamarTlos mier dadgenili zianis anazRaurebis saSualeba. 

zianis saxiT daricxuli procenti aseve unda ganvasxvaoT pirgasamtex-
losgan. aRrevis safrTxe am SemTxvevaSic didia, vinaidan Zalian xSirad praq-

1619 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2011 wlis 10 maisis #as-375-355-2011 ganCineba. 
1620 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2004 wlis 2 aprilis #a-204-S-43-03 ganCineba. 
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tikaSi pirgasamtexlosac procentulad gamosaxeven. 
xelSekrulebebSi xSirad vxvdebiT aseT formulirebebs: `vadis gadac-

ilebisaTvis mxares daekisreba vadagadacilebuli Tanxis 0,1%~. Aan `xelSek-
rulebis SeusruleblobisaTvis faqtobrivad miyenebul zianTan erTad mopa-
suxes daekisreba xelSekrulebis fasis 5%~ da a.S. 

am SemTxvevaSic gansxvaveba anazRaurebis warmoSobis samarTlebriv safuZ-
vlebSi mdgomareobs. pirgasamtexlos dakisreba SeiZleba mxolod mxareTa 
SeTanxmebis safuZvelze, zianis saxiT daricxuli procenti ki xelSekrule-
basTan aranair kavSirSi ar aris da mTlianad sasamarTlos Sexedulebazea 
damokidebuli. 

orive SemTxvevaSi gonivrulobisa da samarTlianobis garkevuli far-
glebis dacva aucilebelia. pirgasamtexlos odenobis sasamarTlo kontrols 
kanoni pirdapir iTvaliswinebs (420), rasac zianis saxiT daricxul procent-
Tan dakavSirebiT ver vityviT. es ukanaskneli ar SeiZleba gadaizardos mopa-
suxisaTvis Seusabamod maRali Tanxebis dakisrebaSi.

v. zianis saxeebad dayofis sxva Teoriuli da praqtikuli kriteriumebi1621

zogierTi marTlwesrigis SigniT gabatonebulia mosazreba, rom, Tu ziani 
unda anzRaurdes, ar aqvs mniSvneloba, ra saxiTa da SinaarsiT iqneba igi war-
modgenili.1622 marTlwesrigTa umravlesoba miiCnevs, rom zianis ganmarteba 
misi gamomwvevi piris qmedebis uaryofiTi Sedegis saxiT sakmaod zogadia im-
isTvis, rom misi konkretuli Sinaarsis Sesaxeb srulyofili informacia mivi-
RoT. amitom zianis realur cxovrebaSi gamovlenis formebi da saxeebi calke 
ganxilvas moiTxovs. 

Tu erT-erT uZveles klasifikacias moviSveliebT, ziani SeiZleba iyos 
materialuri (romelic qonebis saxiT arsebuli substanciis funqciis moS-
laSi, mis ganadgurebaSi an fasis SemcirebaSi gamoixateba) da aramaterialuri 
(rodesac xelSesaxebi, materialuri danakargi ar arsebobs, magram damdgaria 
uaryofiTi Sedegi dazaralebulis finansuri, moraluri Tu fsiqologiuri 
mdgomareobis gauaresebis saxiT). aramaterialuri ziani, Tavis mxriv, SeiZle-
ba iyos qonebrivi an araqonebrivi xasiaTis. qonebrivi xasiaTis aramaterial-
uri zianis klasikuri magaliTia cru informaciis an monacemebis gavrceleba. 

angloamerikuli samarTlis qveynebSi xSirad erTmaneTisagan ganasxvaveben 
zianis miyenebas moqmedebiT an sityviT (Economic Loss Can be Caused: by actions and 

1621 am TavSi ZiriTadad mocemulia zianis is saxeebi, romlebic angloamerikuli samarTlis 
sistemis qveynebis praqtikaSi, doqtrinasa da kanonmdeblobaSi gvxvdeba. maTze aqcentis 
gakeTeba imiT aris ganpirobebuli, rom zianis cnebis qarTuli gageba emyareba evropis 
kontinentis samarTlebriv tradicias.  amitom, praqtikuli TvalsazrisiT, gacilebiT 
mniSvnelovania vicnobdeT zianis cnebis anglo-amerikul gagebas, raTa, saWiroebis Sem-
TxvevaSi, SevZloT mis specifikaSi garkveva. 
1622 Winiger/Koziol/Koch/Zimmermann (editors), Digest of European Tort Law, 2nd Volume, Essenatial Cases 
on Damage, 2011, 25. 



659

saxelSekrulebo  samarTali

by words).1623 es klasifikacia im dayofis ekvivalenturia, romelic erTmaneTi-
sagan ganasxvavebs materialur ziansa da qonebrivi zianis momtani cnobebis 
gavrcelebas. es ukanaskneli calke Semadgenlobis saxiT ganmtkicebulia 
993-e muxlSi. 

iuridiuli literatura da sasamarTlo praqtika zianis saxeebad dayofis 
uamrav variants gvTavazobs. klasifikaciaze gavlenas axdens samarTlebrivi 
terminologia (xSirad erTi da imave Sinaarsis aRsaniSnavad sxvadasxva av-
tori, kanonmdeblebi Tu mosamarTle gansxvavebul terminebs iyenebs), kerZo 
samarTlis istoriuli ganviTareba ama Tu im marTlwesrigis sazRvrebSi (mag-
aliTad, punitive damages rogorc zianis erT-erTi saxe aSS-Si, romelic qveviT 
iqneba ganxiluli), ekonomikuri urTierTobebis ganviTarebis done (miuRe-
beli Semosavlis gansxvavebuli variantebi da saxeebi, aseve maTi daTvlis 
meTodebi mTlianad aris ganpirobebuli ekonomikuri urTierTobebis inten-
sivobiT) da a.S. 

magaliTad, amerikaSi samarTlebrivi dacvis saSualebebis ganviTarebam 
warmoSva zianis erT-erTi saxe, romelsac nominalur zians (Nominal Damag-
es) uwodeben. nominaluri zianis anazRaurebas mxare iTxovda maSin, rode-
sac arsebiTad sakuTari uflebis aRiarebisaTvis undoda mieRwia, an surda, 
mowinaaRmdege mxarisTvis raime deklaraciuli moqmedebis Sesruleba daeva-
lebina (magaliTad, gavrcelebuli cnobebis uaryofa). droTa ganmavalobaSi, 
uflebis aRiarebisa da dacvis sajaro-samarTlebrivi SesaZleblobebis gan-
viTarebam praqtikuli mniSvneloba daukarga nominaluri zianis moTxovnas.1624

nominaluri zianis anazRaurebis moTxovnis magaliTia mopasuxisaTvis 
gavrcelebuli cru cnobebis uaryofisa da misTvis simbolurad 1 dolaris 
dakisrebis Sesaxeb sasamarTloSi sarCelis Setana. dReisaTvis aseTi saxis 
moTxovnis dayenebas mxolod kampaniuri da PR xasiaTi aqvs. qarTul sinamd-
vileSi aseve iyo ramdenime SemTxveva, rodesac xelovnebis sferos warmo-
madgeneli mosarCele mopasuxes cru informaciis gavrcelebaSi adanaSauleb-
da da misgan erTi laris gadaxdas iTxovda. rogorc aRiniSna, msgavsi saxis 
sarCelebs realuri kerZosamarTlebrivi daniSnuleba dakarguli aqvT da is-
toriul samSobloSi _ aSS-Si TandaTanobiT warsulis kuTvnileba xdeba.

zianis ama Tu im saxis samarTlis mier aRiareba ekonomikur maxasiaTeble-
bzec aris damokidebuli. aSS-Si sasamarTlo xarjebisa da iuridiuli momsax-
urebis Rirebulebis sididis gamo zogierT SemTxvevaSi orive maTgani erTad 
im mxarisaTvis miyenebul zianad ganixileba, romelic iZulebuli gaxda Ta-
visi uflebebis dasacavad sasamarTlo procesi wamoewyo da Sesabamisad, ver 
ascda sasamarTlo da iuridiuli momsaxurebis Rirebulebis gadaxdas. 

zianis gansakuTrebuli saxea pirisaTvis miyenebuli moralur-fsiqolo-
giuri tanjva, romelsac is axlobeli adamianis sxeulisa da janmrTelobis 

1623 Quinn, Tort Law, 2012, 133.
1624 Church/Corbett/Richard/White, Tort Law, The American and Lousiana Perspectives, 2008, 383. Sead., 
408UI muxli. 
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xelyofis gamo ganicdis. aseT SemTxvevaSi dRis wesrigSi dgeba kiTxva, vin 
unda CaiTvalos axlobel adamianad da Sesabamisad, vis aqvs ufleba am zianis 
asanazRaureblad mimarTos sasamarTlos. amerikul samarTalSi aseT pirad 
iTvleba nebismieri piri, visac eqneboda ufleba zianis anazRaureba moeTxova 
axlobeli adamianis gardacvalebis SemTxvevaSi.1625

qarTuli samoqalaqo kodeqsi zianis aseT saxes ar icnobs. erTader-
Ti safuZveli, romelic sxva pirebs sarCelis aRZvris uflebas aZlevs, es 
dazaralebulis gardacvalebaa. aseTi faqtis dadgomis SemTxvevaSi pirebs, 
visi rCenac gardacvlils evaleboda, ufleba aqvT zianis mimyeneblisa-
gan moiTxovon sarCo an erTjeradi anazRaureba. am ukanasknelis moTxovna 
daiSveba mxolod mniSvnelovani safuZvlis arsebobisas (1006).

amerikuli samarTlis normis msgavsi regulirebis danergva qarTul praq-
tikaSi urigo ar iqneboda, radgan es uzrunvelyofda dazaralebuli pirebisa 
da misi axlobeli adamianebis, pirvel rigSi, ki ojaxis wevrebis, samarTlebriv 
dacvasac. miT umetes, rom emociuri xasiaTidan gamomdinare axloblisaTvis 
miyenebuli zianis gamo mZime fsiqikuri travmis gancda qarTul sinamdvileSi 
savsebiT SesaZleblad gamoiyureba.

zogjer miyenebuli ziani imdenad specifikuria, rom uSualod zianis mi-
myenebeli moqmedebis Semdeg mxolod misi nawili vlindeba, srulad ki igi 
momavalSi iCens xolme Tavs.

magaliTi: sasuqis maRaziis konsultantma fermers sasuqis nacvlad 
mRrRnelebis gamanadgurebeli Zliermoqmedi sawamlavi gaatana, romelic 
garegnulad Zalian hgavda sasuqs. aseTi `sasuqiT~ naTesebis ganoyierebam ara 
mxolod im wlis mosavali gaxada uvargisi, aramed Semdgomi sami wlis ganmav-
lobaSi miRebuli sasoflo-sameurneo produqtebis xarisxisa da Sesabamisad, 
Rirebulebis Semcirebac gamoiwvia. 

am SemTxvevaSi zians yofen Tavdapirvel da Semdgom zianad.1626 Tavdapir-
veli da Semdgomi zianis magaliTia sxeulisa da janmrTelobis dazianebis 
SemTxveva, roca garTulebebi, warmatebuli mkurnalobis kursis miuxedavad, 
mogvianebiT iCens Tavs. aseve aRiarebulia arapirdapiri da pirdapiri zianis 
kategoriebi.1627

pirdapir da arapirdapir zianad dayofa aqtualuria eqspropriaciis saq-

1625 aSS-Si zianis am saxes uwodeben loss of consortium damages, romlis Targmani TiTqmis Seu-
Zlebelia. erT-erT qarTul ekvivalentad SeiZleba gamodges solidaruli ziani, vinaid-
an termini `solidaruli~ qarTul kerZo samarTlSi ama Tu im urTierTobaSi monawile 
pirebisaTvis saerTo samarTlebrivi Sedegebis dadmgomas aRniSnavs. am SemTxvevaSic asea. 
magaliTad, erTi meuRlisaTvis miyenebuli janmrTelobis dazianeba SeiZleba meorem im-
denad ganicados, rom gancdilma misi daavadebac ki gamowvios. Loss of consortium damages ix. 
Church/Corbett/Richard/White, Tort Law, The American and Lousiana Perspectives, 2008, 391. 
1626 Winiger/Koziol/Koch/Zimmermann (editors), Digest of European Tort Law, 2nd Volume, Essenatial Cases 
on Damage, 2011, 3. 
1627 Lange/Schiemann/Gottfried, Shadenersatz, 2003, 59
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meebis ganxilvis dros, rodesac piri, romelsac qoneba CamoarTves, TviT 
qonebis Rirebulis garda, aseve ganicdis Tanmdev, arapirdapir ziansac. 
germaniis uzenaesi sasamarTlo miiCnevs, rom am SemTxvevaSi saxelmwifo ar 
aris valdebuli arapirdapiri zianic aanazRauros,1628 raTa gamoricxos mo-
sarCeleTa mxridan arapirdapiri zianis moTxovniT spekulireba.

zemoaRniSnuli dayofa zianis TiToeuli saxis cal-calke identificire-
basa da daTvlas aadvilebs. 

ziani, rogorc uaryofiTi Sedegi, SeiZleba gamovlindes maSinac, rodesac 
dazianebuli qoneba SekeTebulia.

es aRniSna germaniis uzenaesma sasamarTlom Tavis gadawyvetilebaSi. 
gadawyvetilebiT dakmayofilda avtomobilis mflobelis sarCeli, romelsac 
mopasuxis braleuli moqmedebiT ziani miadga. avtomanqanis SekeTebis miuxe-
davad, mosarCele amtkicebda, rom avariis Semdeg misi manqanis sabazro fasi 
Semcirda. Tavis mxriv, mopasuxes argumentad mohyavda is faqti, rom avtoman-
qana SekeTebulia da is Tavis daniSnulebas daubrkoleblad asrulebs. rac 
Seexeba sabazro fass, mas mosarCelisaTvis mniSvneloba ar aqvs, radgan is 
manqanis gayidvas arc apirebs. sasamarTlom CaTvala, rom sabazro fasis Sem-
cirebas iwvevs sxva defeqtebis gamovlenis albaTobis riskis zrda. swored 
es riski afiqrebinebs myidvelebs, ar gadaixadon SekeTebul manqanaSi igive 
fasi, rasac SekeTebis safuZvlis (avariis) ararsebobisa gadaixdidnen. moce-
mul momentSi gamarTul mdgomareobaSi yofnis miuxedavad, sxva defeqtebis 
gamovlenis albaToba didia. sasamarTlom miiCnia, rom es aris zianis erT-
erTi saxe (qonebis fasis Semcireba), romelic SeiZleba gamoisaxos fuladi 
formiT da daeqvemdebaros anazRaurebas.1629

evropuli marTlwesrigebis mier zianis erT-erT saxed ganixileba agreTve 
e.w. subieqturi ziani, anu is danakargi, romelic dazianebuli qonebis obieq-
turi Rirebulebis miRma dazaralebulma ganicada. 

germaniis uzenaesma sasamarTlom daakmayofila avtomanqanis dileris 
sarCeli, romliTac mosarCele iTxovda mopasuxis mier ganadgurebuli av-
tomanqanis Rirebulebis anazRaurebas. miuxedavad imisa, rom avtomanqanis 
Rirebuleba 2800 germanuli markiT ganisazRvra, sasamarTlom mxedvelobaSi 
miiRo is garemoeba, rom dilerma es manqana avariamde ramdenime dRiT adre 
5800 markad gayida da fulic aRebuli hqonda. mopasuxes daekisra 5800 mar-
kis anazRaureba.1630 aseTi gadwyvetilebis miRebis dros mosamarTleTa umrav-
lesoba amodis dakarguli mogebis mniSvnelobidan da miuTiTebs, rom avto-
manqanis Rirebulze metad gayidva iyo dileris piradi Sromis, misi piradi 
damsaxurebis Sedegi. amitom man manqanis dazianebiT dakarga ara mxolod misi 

1628 Lange/Schiemann/Gottfried, Shadenersatz, 2003, 61. 
1629 Winiger/Koziol/Koch/Zimmermann (editors), Digest of European Tort Law, 2nd Volume, Essenatial Cases 
on Damage, 2011, 71-72. 
1630 Winiger/Koziol/Koch/Zimmermann (editors), Digest of European Tort Law, 2nd Volume, Essenatial Cases 
on Damage, 2011, 130.



662

giorgi cercvaZe

obieqturi Rirebuleba, aramed is mogebac, romelic man dadasturebulad 
miiRo marTlzomieri gziT.

Ggarda amisa, arsebobs iseTi SemTxvevebi, rodesac miyenebuli ziani 
gamowveulia imiT, rom dazaralebuli gonivrulad da marTlzomierad endo 
zianis mimyenebels. 

magaliTi:
sapensio fondma mosarCelis TxovniT daTvala misi pensia, gaufrTxile-

blobiT daTvlaSi Secdoma mouvida da ufro meti iangariSa. mosarCelem gaigo 
ra pensiis odenobis Sesaxeb, gadawyvita pensiaSi gasuliyo 60 da ara 65 wlis 
asakSi, ris uflebasac mas kanoni aZlevda da sapensio fondis mier Sepire-
buli Tanxa misTvis absoluturad misaRebi iyo. mogvianebiT man Seityo, rom 
Sepirebulis miReba ar SeeZlo da uCivla sapensio fonds. mas hqonda sruli 
ufleba mieRo is gansxvaveba, romelsac gadauxdidnen, 65 wlis asakamde rom 
emuSava.1631

evropuli sasamarTlo praqtikis mixedviT, zianis erT-erT saxed ganix-
ileba asee e.w. koleqtiuri ziani, rodesac uaryofiTi Sedegi erTdroulad 
dgeba ara erTi, aramed ramdenime pirisTvis.1632 am SemTxvevaSi gansakuTrebiT 
mniSvnelovania, rom sasamarTlom zustad daadginos TiToeulTan mimarTe-
baSi zianis anazRaurebis winapirobebis arseboba da ase gansazRvros adek-
vaturi da efeqturi anazRaurebis meqanizmi. qarTuli samoqalaqo kodeqsis 
mixedviT, pirebi, vinc koleqtiuri ziani ganicada, SegviZlia ganvixiloT zia-
nis mimyeneblis solidarul kreditorebad (radgan wilobrivi da erTiani 
valdebulebis kategoriebs qarTuli samoqalaqo kanonmdebloba pirdapir ar 
aRiarebs).1633

zianidan warmoSobili solidaruli valdebuleba SeiZleba ganpirobebuli 
iyos rogorc saxelSekrulebo, aseve kanonidan gamomdinare urTierTobebiT. 
saxelSekrulebo urTierTobebidan gamomdinare, solidaruli (koleqtiuri 
ziani) saxeze iqneba maSin, rodesac ziani erToblivad unda aanazRauron misma 
mimyenebelma da sadazRvevo kompaniam.1634 kanonidan gamomdinare zianis anaz-
Ruarebis solidarulad dakisrebis magaliTia 10 wels gadacilebuli piris 
mSoblis solidaruli pasuxismgebloba, rodesac misi Svilis qoneba sakmarisi 
ar aris zianis srulad anazRaurebisaTvis. rodesac pasuxismgebloba wilo-
brivia da ara solidaruli, sasamarTlom zustad unda daadginos TiToeuli 
movalis wili zianis erTian odenobaSi.1635

ziani SeiZleba gamoixatos garkveuli materialuri da aramaterialuri 

1631 Winiger/Koziol/Koch/Zimmermann (editors), Digest of European Tort Law, 2nd Volume, Essenatial Cases 
on Damage, 2011, 425. 
1632 Winiger/Koziol/Koch/Zimmermann (editors), Digest of European Tort Law, 2nd Volume, Essenatial Cases 
on Damage, 2011, 1005. 
1633 ix. qveTema valdebulebis subieqtebi/pirTa simravle valdebulebebSi. 
1634 Church/Corbett/Richard/White, Tort Law, The American and Lousiana Perspectives, 2008, 629
1635 Church/Corbett/Richard/White, Tort Law, The American and Lousiana Perspectives, 2008, 629.
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sargeblis miRebis Sansis dakargvaSi. 
germaniis uzenaesma sasamarTlom daakmayofila arqiteqtoris sarCeli, 

romelic ukanonod amoiRes erT-erTi qalaqis mier gamocxadebuli konkursis 
monawileTa siidan. arqiteqtorma proeqtis momzadebas 100 000 marka daaxar-
ja. Pprizi Seadgenda 20 000 germanul markas. garda amisa, qalaqi xelSekrule-
bas uformebda arqiteqtors. sasamarTlom aunazRaura xarjebi mosarCeles 
30%-is gamoklebiT da miuTiTa, rom konkursSi monawileobisas mas hqonda ara 
mxolod materialuri, aramed aramaterialuri (saxelovnebo) interesic.1636

z. moraluri ziani _ zogadi mimoxilva

z.a. moraluri zianis anazRaurebis gansxvavebuli sistemebi
araqonebriv ziansa da misi anazRaurebis savaldebuloobas yvela civili-

zebuli marTlwesrigi iTvaliswinebs, Tumca ZiriTadi gansxvaveba maT Soris 
anazRaurebis masStabebsa da farglebSia. evropis kontinentze gamoyofen or 
ZiriTad models, romlebic erTmaneTisagan gansxvavebul koncefciebs eyrd-
nobian. franguli sistema eyrdnoba napoleonis kodeqsis uzogades formu-
lirebas zianis anazRaurebasTan dakavSirebiT da ar avlebs mkveTr zRvars 
zianis saxeebsa da maTi anazRaurebis farglebs Soris.

frangulma sasamarTlom daakmayofila colis sarCeli, romelic iTxovda 
qmrisgan moraluri da materialuri zianis anazRaurebas imis gamo, rom am 
ukanasknelma miatova da sxva qalTan gadavida sacxovreblad. sasamarTlom 
mopasuxes daakisra erTjeradad gadasaxdeli Tanxis saxiT mosarCelisaTvis 
5500 evros anazRaureba.1637

germanuli sistema gulisxmobs araqonebrivi zianis anazRaurebis Semo-
fargvlas mxolod kanoniT gaTvaliswinebuli SemTxvevebiT.1638 UqarTuli 
samoqalaqo kodeqsi, rogorc germanuli samarTlebrivi stilis mimdevari, 
swored am ukanasknel sistemas ganamtkicebs. Tu zemoT moyvanil frangul 
gadawyvetilebas ̀ viwro“ germanuli (qarTuli) midgomiT ganvixilavT, ganqor-
wineba ar SeiZleba iyos moraluri zianis momtani, radgan is marTlsawinaaRm-
dego ar aris da daSvebulia kanoniT. Sesabamisad, qmedebas, romelic kanoniT 
daSvebulia, mopasuxisTvis zianis (materialuri iqneba is Tu aramaterial-
uri) anazRaureba ar SeiZleba mohyves. frangulma sasamarTlom am SemTxvevaSi 
saerTod ar ganasxvava erTmaneTisagan moraluri da materialuri ziani da 
zogadad anazRuarebis moTxovna daakmayofila. mosarCelisaTvis, mopasuxisa 
da sazogadoebisaTvis ucnobi darCa, Tu am Tanxidan ramdeni miiRo mogeb-

1636 Winiger/Koziol/Koch/Zimmermann (editors), Digest of European Tort Law, 2nd Volume, Essenatial Cases 
on Damage, 2011, 1075. 
1637 Winiger/Koziol/Koch/Zimmermann (editors), Digest of European Tort Law, 2nd Volume, Essenatial Cases 
on Damage, 2011, 849. 
1638 Winiger/Koziol/Koch/Zimmermann (editors), Digest of European Tort Law, 2nd Volume, Essenatial Cases 
on Damage, 2011, 706. 
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ulma mxarem moraluri, xolo ramdeni _ materialuri zianis sanacvlod.1639

araqonebrivi zianis mxolod kanoniT gaTvaliswinebul SemTxvevebSi da-
kisreba Tanamedrove pirobebSi seriozuli da intensiuri kritikis sagnad 
iqca, radgan kanoni xSirad ver pasuxobs swrafad ganviTarebadi sazogadoe-
brivi urTierTobebis moTxovnebs. germanuli sasamarTloebi iZulebulni 
arian arsebuli normebis farTo ganmartebis safuZvelze maqsimalurad ad-
ekvaturi pasuxi gascen axal SekiTxvebs, rasac maT yoveldRiuri cxovreba 
sTavazobs.1640

z.b. moraluri zianis sakanomdeblo regulireba
moraluri zianis anazRaurebiT daculi aramaterialuri sikeTe adamianis 

sayovelTao uflebebisa da Tavisuflebis nawilia. saqarTvelos konstitu-
cia pirdapir ganamtkicebs pirovnebisa da misi piradi cxovrebis, aseve am 
cxovrebis amsaxveli nebismieri monacemis (misi arsebobis formis (eleqtro-
nuli, werilobiTi) miuxedavad) xelSeuxeblobas. meore mxriv, sityvis Tavi-
suflebasTan koliziis Tavidan asacileblad igive konstitucia uSvebs am 
fundamenturi uflebis kanonis safuZvelze SezRudvis SesaZleblobas, Tu es 
aucilebelia `sxvaTa uflebebisa da Rirsebis dasacavad~ (saqarTvelos kon-
stituciis 24-e muxlis me-4 punqti). 

konstutituciis 45-e muxli ZiriTadi uflebebisa da Tavisuflebebis mo-
qmedebas (maTi Sinaarsis gaTvaliswinebiT) aseve avrcelebs iuridiul pire-
bzec. Sesabamisad, yvela ufleba, romelic moraluri zianis anazRaurebis 
valdebulebasTan kavSirSia, SeiZleba gaxdes iuridiuli piris moTxovnis 
safuZveli, Tu aseTi ram TviT normis mizansa da saR azrs ar ewinaaRmde-
geba. (magaliTad, iuridiul pirs ar SeiZleba gaaCndes Rirseba, radgan es 
ukanaskneli socialuri fsiqologiis kategoriaa da iuridiul pirs, rogorc 
iuridiul fiqcias, ar SeiZleba masTan raime saerTo hqondes). 

konstituciis Semdeg samoqalaqo kodeqsi axdens zemoaRniSnul ZiriTad 
uflebaTa dacvis detalizacias. me-18 muxlma aramaterialuri da araqone-
brivi zianis aRmniSvnel terminad `moraluri ziani~ ganamtkica da miuTiTa, 
rom braleuli xelyofis SemTxvevaSi misi moTxovna SesaZlebelia material-
uri zianisagan damoukideblad. 

moraluri zianis anazRaurebis kerZo SemTxvevas iTvaliswinebs 413-e 
muxli. es norma anazRaurebis moTxovnis uflebas aniWebs pirs, vis janmrT-
elobasac ziani miadga movalis marTlsawinaaRmdego da braleuli qmedebis 
Sedegad. 

samoqalaqo kodeqsi ar aris erTaderTi sakanonmdeblo aqti, romelic 
moraluri zianis anazRaurebis kerZo SemTxvevebs aregulirebs. magaliTad, 

1639 Winiger/Koziol/Koch/Zimmermann (editors), Digest of European Tort Law, 2nd Volume, Essenatial Cases 
on Damage, 2011, 849. 
1640 Winiger/Koziol/Koch/Zimmermann (editors), Digest of European Tort Law, 2nd Volume, Essenatial Cases 
on Damage, 2011, 707. 
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`reklamis Sesaxeb~ saqarTvelos kanonis 21-e muxlis mesame punqtis Tanaxmad, 
`pirebs, romelTa uflebebi da interesebi darRveulia arasaTanado reklam-
is Sedegad, ufleba aqvT dadgenili wesiT, sarCeliT mimarTon sasamarTlos 
janmrTelobisa da qonebisaTvis, saxelis, Rirsebisa da saqmiani reputaci-
isaTvis miyenebuli zianis kompensaciis Taobaze da moiTxovon arasaTanado 
reklamis sajarod uaryofa~.

sisxlis samarTlis saproceso kodeqsi pirdapir ar miuTiTebs dazara-
lebulis uflebaze, moiTxovos im moraluri zianis anazRaureba, romelic 
danaSaulis Sedegad miadga, Tumca TviT dazaralebulis legaluri definici-
idan msgavsi daskvnis gamotana SesaZlebelia (sisxlis samarTlis saproceso 
kodeqsis me-2 muxli). 

z.g. moraluri zianis samarTlebrivi Sinaarsi
zianis sxva saxeebis dasaxasiaTeblad xSirad uTiTeben maT ekonomikur Tu 

samarTlebriv maxasiaTeblebze. am mxriv moraluri ziani gamonakliss war-
moadgens, vinaidan misi samarTlebrivi Sefaseba da Sinaarsis dazusteba xdeba 
samarTlis, filosofiis, sociologiis, fsiqologiisa da medicinis miRw-
evebisa da am dargebSi arsebuli kvalifikaciis gaTvaliswinebiT. 

sayovelTaod cnobilia, rom moraluri zianis anazRaureba, rogorc samo-
qalaqo-samarTlebrivi sanqcia, gaTvaliswinebulia araqonebrivi da aramate-
rialuri zianis miyenebisaTvis. am dros ziani, misi klasikuri mniSvnelobiT, 
materialurad ar vlindeba, ris gamoc sakmaod rTulia misi qonebrivi ekviv-
alentiT gamosaxva. 

rTulia Seafaso dedisaTvis miyenebuli moraluri ziani, rodesac fostis 
moxelis boroti xumrobis gamo mas Cabardeba armiaSi myofi Svilis tragi-
kuli daRupvis amsaxveli werili. 

moraluri zianis samarTlebrivi Sinaarsis dazusteba SesaZlebelia im ar-
amaterialuri da araqonebrivi sikeTeebis daxasiaTebiT, romelTa dacvasac 
kanonmdebeli maTi xelyofisaTvis anazRaurebis dawesebiT aRwevs. 

sayovelTaod aRiarebuli Sexedulebis Tanaxmad, moraluri zianis anaz-
Raureba xdeba pativis, Rirsebis, saqmiani reputaciis, pirovnebisa da piradi 
cxovrebis xelSeuxeblobis winaaRmdeg mimarTuli iseTi marTlsawinaaRmdego 
da braleuli qmedebisaTvis, ramac zianis dadgoma gamoiwvia. erT-erTi kla-
sifikaciiT, pirovnebis dacvis garantad arsebuli normebi SeiZleba pirobi-
Tad sam nawilad davyoT: 1. normebi, romlebic icaven piris TviTgamoxatvis 
uflebas (ufleba sakuTar gamosaxulebaze, sakuTari mosazrebis werilobiT 
an zepirad gavrcelebis ufleba); 2. piris socialuri statusis damcveli reg-
ulirebebi (pativisa da Rirsebis dacva); 3. misi `socialuri arsebobisaTvis 
aucilebeli garemos~ (piradi cxovrebis xelSeuxebloba) xelyofis dauSve-
blobaze orientirebuli normebi.1641 es ar aris erTaderTi da universaluri 
klasifikacia. SeiZleba isic iTqvas, rom aseTi saerTod ar arsebobs. samar-

1641 Larenz, Lehrbuch des Schuldrechts, 12 Auflage, Bd II, BT, 1981, 623. 
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Tlebriv normaTa dajgufebis variantTa simravle mxolod maT mier daculi 
interesis kompleqsurobasa da mravlmxrivobas usvams xazs. 

sayovelTaod cnobilia, rom samarTlebriv dacvas imsaxurebs ara mxolod 
fizikuri janmrTeloba, aramed adamianis sulieri wonasworobac.1642 nebism-
ieri xelyofa, romelic arsebiTad azianebs am sikeTes, Sesabamisi mtkiceb-
ulebebis arsebobis pirobebSi, SeiZleba gaxdes moraluri zianis anazRau-
rebis safuZveli.

T. pativi da Rirseba 
pativi da Rirseba socialuri filosofiis kategoriebia, romlebsac samar-

Tali maTi dacvis uzrunvelsayofad iyenebs. adamianis, rogorc individis 
damokidebuleba sakuTar TavTan, sazogadoebasTan da piriqiT, sazogadoe-
bis damokidebuleba konkretuli fizikuri piris mimarT, ayalibebs saerTo 
Sexedulebas socialuri Rirebulebebisadmi am piris damokidebulebis Ses-
axeb. adamianis mier sakuTari pirovnulobis gancda da TviTSefaseba (Rirse-
ba) pirdapir kavSirSia mis Sesaxeb arsebul sazogadoebriv SexedulebasTan 
(pativTan). es urTierTkavSiri imdenad mWidro da bunebrivia, rom xSirad maT 
Soris mkveTri zRvris gavleba ar xdeba xolme. SemTxveviTi ar aris, rom me-18 
muxli am or umniSvnelovanes kategorias erTmaneTis gareSe ar moixseniebs, 
rac imas niSnavs, rom maTi dacva erTdroulad aris uzrunvelyofili. 

magaliTi: cnobil mweralze, romlis romanebic didi tiraJiT Zalian 
swrafad iyideba, yviTeli presis ramdenime gamocemam erTdroulad ga-
moaqveyna statia. statiaSi moyvanili iyo `skandaluri mtkicebulebebi~ imis 
dasadastureblad, rom romanebs ara TviTon mwerali, aramed misi sidedri 
werda. Jurnalebi aseve iuwyebodnen mwerlis mxridan sidedrisadmi udierad 
mopyrobis faqtebze, rac mwerlis mier namdvili avtoris nawerebis miTvise-
baSi gamoixateboda. aseTi cru informaciis gavrcelebiT erTdroulad xdeba 
rogorc pativis, aseve Rirsebis xelyofa. dazaralebul mwerals informacia 
fsiqikur tanjvas ayenebs jer imis gamo, rom sazogadoebaSi mis reputacias, 
misi pirovnebisadmi damokidebulebasa da mwerlis popularobas seriozul 
dartymas ayenebs. Semdeg ki imis gamo, rom saqcieli, romelsac dazaralebuls 
miaweren, misi pirovnuli da moraluri Rirebulebebidan gamomdinare, misT-
vis miuRebelia. dazaralebuls uwevs sazogadoebisaTvis imis mtkiceba, rom 
gavrcelebuli informacia mxolod provokaciaa. situacias gansakuTrebiT 
amZafrebs is garemoeba, rom mwerlis SemoqmedebiTi pozicia absoluturad 
gansxvavdeba im stereotipisagan, romlis Seqmnasac, mis pirovnebasTan da-
kavSirebiT, yviTeli presis warmomadgenlebi cdiloben. am dros gancdilma 
mZime fsiqikurma travmam SeiZleba sxvadasxvagvari gavlena moaxdinos adami-
anze. 

Tu SeTxzuli magaliTidan realur faqtebze gadavalT, SegviZlia gavix-

1642 Larenz, Lehrbuch des Schuldrechts, 12 Auflage, Bd II, BT, 1981, 605. 
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senoT, rogor mZimed ganicada niko firosmanma misi pirovnebisa da Semoq-
medebis misamarTiT ramdenime gesliani statiis gamoqveyneba, sadac statiis 
avtorebi mxatvars aqilikebdnen da mis namuSevrebs zedmetad primitiulad 
da SemoqmedebiTi Rirebulebis armqoned warmoaCendnen. 

pativisa da Rirsebis Semlaxveli qmedebisaTvis zianis anazRaurebis ad-
ekvaturi odenobis gansazRvra sasamarTlos saqmea. man unda uzrunvelyos 
samoqalaqo-samarTlebrivi sanqciis mier rogorc represiuli, aseve preven-
ciuli (sxva pirebis gafrTxileba, Tavi Seikavon analogiuri qmedebisagan) da 
satisfaqciuri (dazaralebuli piris fsiqikuri tanjvis kompensacia da misi 
dakmayofileba) funqciis Sesruleba. 

zianis arsebobis faqtisa da misi odenobis gansazRvris saqmeSi kreatiul-
ma meTodebma gansakuTrebuli popularoba aSS-Si moixveWa. aSS-is sasamarTlo 
praqtikaSi xSiria SemTxvevebi, rodesac advokatebi sasamarTlos aCveneben 
dazaralebulis cxovrebis erTi dRis amsaxvel videos misTvis zianis miy-
enebis Semdeg. amiT isini cdiloben maqsimlaurad dramatulad aRweron miy-
enebuli ziani da asanazRaurebeli Tanxis gazrdas miaRwion.1643

i. pirovnebisa da piradi cxovrebis xelSeuxebloba
pirovnebis xelSeuxeblobisa da pirad cxovrebaSi Caurevlobis princi-

pebi aseve sasamarTlo praqtikis pirmSoa. 
pirad cxovrebaSi Caurevlobis samarTlebrivi dacvis pirveli precednti 

inglisSi ukavSirdeba dedofal viqtoriasa da mis meuRles princ alberts. 
princma da dedofalma ojaxur garemoSi, xumrobiT erTmaneTis suraTebi 
daxates da mosamsaxureebs misi aslebis damzadeba sTxoves, erT-erTma mosam-
saxurem aslebis meti raodenoba daamzada da ase moxvda suraTebi ucxo piris 
xelSi, romelmac maTi sajaro gamofenaze gatana gadawyvita. suraTebis abso-
luturad uwyinari da araskandaluri xasiaTis miuxedavad, princma CaTvala, 
rom es misi ojaxis pirad cxovrebaSi Careva iyo. sasamarTlom daakmayofila 
princis moTxovna da yuradReba gaamaxvila ara im faqtze, ra iyo suraTze 
gamosaxuli, aramed sajaro ganxilvisaTvis misi gamotanis gzebsa da saSu-
alebebze. sasamarTlom miiCnia, rom adamianebma, vinc suraTebis gasajaroeba 
moaxdines, daarRvies samefo ojaxis pirad cxovrebaSi Caurevlobis principi 
da borotad gamoiyenes maTi ndoba.1644

aRsaniSnavia, rom piradi cxovrebis xelSeuxeblobasTan dakavSirebul 
sarCelebs inglisuri samefo ojaxisaTvis arc XX saukuneSi daukargavs mniS-
vneloba. sayovelTaod cnobilia, rom mravalricxovani paparacebisa Tu Jur-
nalistebis uzarmazari armiis mier permanentulad irRveoda princisa dianas 
pirad cxovrebaSi Caurevlobis ufleba. erT-erTi versiiT, sasikvdilo av-
toavariis mizezi isic gaxda, rom princesas mZRoli abezari paparacebisagan 

1643 Church/Corbett/Richard/White, Tort Law, The American and Lousiana Perspectives, 2008, 387. 
1644 Quinn, Tort Law, 2012, 447. 
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Tavis daRwevas cdilobda.1645

pirovnebis xelSeuxebloba gulisxmobs rogorc fizikuri, aseve verbal-
uri xelyofisagan dacvis savaldebuloobas da adamianis sayovelTaod aRi-
arebuli uflebebisa da Tavisuflebebis erT-erTi Semadgeneli nawilia. 

piris kerZo cxovreba (Privacy) da misi detalebis amsaxveli nebismieri (fo-
tosuraTis, videos, an sxva saxiT arsebuli) wyaro Tu informacia SeiZleba 
CaiTvalos dacvis obieqtad. 

kerZo cxovrebis xelSeuxeblobis dacvis savaldebloobis principul do-
neze aRiarebis miuxedavad, evropul sasamarTlo praqtikaSi misi konkretuli 
Sinaarsi erTgvarovnad dadgenili ar aris. magaliTad, britaneTis parlamen-
tis lordTa palata 2004 wels sakmaod TavSekavebulad miudga am sakiTxs 
da uaryo dedisa da Svilis sarCeli, romlebic cixeSi myof ojaxis wevrTan 
SeSvebamde gaaSiSvles da ise gaCxrikes. am faqtma ise imoqmeda dada-Svilis 
fsiqikaze, rom isini didi xnis ganmavlobaSi imyofebodnen mwvave emociuri 
stresis qveS. sasamarTlom uaryo maTi sarCeli im motiviT, rom aseTi saxis 
deliqts (tort) inglisuri samarTali ar icnobs.1646

kerZo cxovrebaSi Caurevlobis darRvevisaTvis zianis anazRaurebis da-
kisrebas yovelTvis arTulebs am uflebasTan sityvis Tavisuflebisa da in-
formaciis miRebis Tavisuflebis kolizia. erTi mxriv, nebismier pirs unda 
hqondes ufleba icxovros ise, rom TviTon SearCios vis ra doziT gaan-
dobs sakuTari piradi cxovrebis detalebs. meore mxriv, saqme exeba sajaro 
interess, radgan sazogadoebas, rogorc wesi, ainteresebs ama Tu im cno-
bili pirovnebis cxovrebis konfidencialuri detalebi. zogierT SemTx-
vevaSi informaciis miRebis uflebas aseve ukavSireben danaSaulis Camden 
pirTa mxilebis aucileblobasac da aRniSnaven, rom informaciis SeuzRudavi 
gavrceleba xels uwyobs danaSaulisa da sxva samarTaldarRvevebis aRkveTas. 
erTi mxriv, sazogadoebas unda hqondes informacia sajaro pirebis Sesaxeb 
da unda SeeZlos am mimarTulebiT Tavisi moTxovnebis dakmayofileba. meore 
mxriv, pirebs, romlebic sajaro interesisa da yuradRebis centrSi arian, 
unda hqondeT `sxva adamianebis msgavsad cxovrebis~ realuri SesaZlebeloba. 
am ori uflebis kolizia sakmaod xSiri SemTxvevaa. maT Soris zRvris gasav-
lebad aucilebeli konkretuli kriteriumebis Camoyalibebis SeuZleblobis 
gamo sasamarTlo valdebulia saqmis garemoebebis yovelmxirivi, obieqturi 
da sruli gamokvlevis safuZvelze daadginos, adgili hqonda sajaro in-
teresis dakmayofilebisaken mimarTul kanonier qmedebas, Tu moxda piradi 
cxovrebis xelSeuxeblobis ignorireba. 

piradi (kerZo) cxovrebis xelyofisaTvis moraluri zianis anazRaurebis 
dakisreba aseve rTulad Sesafasebeli sakiTxia. am SemTxvevaSi gadawyvetilebis 
dasabuTebuloba damokidebulia ara imdenad kanonze (vinaidan es ukanaskneli 
mxolod zogadi formulebis CamoyalibebiT kmayofildeba), ramdenadac sa-

1645 Quinn, Tort Law, 2012, 448. 
1646 Quinn, Tort Law, 2012, 449. 
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samarTlos unarze, sworad Seafasos darRvevis simZime da xarisxi subieq-
turi da obieqturi faqtorebis gaTvaliswinebiT da aanazRauros moraluri 
ziani gonivruli da adekvaturi odenobiT.

k. saqmiani reputacia 
saqmiani reputacia gulisxmobs samewarmeo an sxva saqmianobaSi CarTuli 

piris Sesaxeb drois garkveul monakveTSi Camoyalibebul ZiriTad Sefasebasa 
da Sexedulebebs, rac gavlenas axdens am piris saqmianobaze da ganapirobebs 
mis warmatebas an warumateblobas. saqmiani reputacia SeiZleba gaaCndes ro-
gorc fizikur, aseve iuridiul pirs (rasac ver vityviT pativsa da Rirse-
baze, romliTac mxolod adamianebi xasiaTdebian). saqmiani reputacia Tavis 
TavSi moicavs ama Tu im piris saqmiani unar-Cvevebis, misi codnisa da gamoc-
dilebis, profesionalizmisa da saqmian partniorebTan urTierTobis Sesaxeb 
sazogadoebaSi gavrcelebuli informaciis safuZvelze Camoyalibebul zogad 
Sefasebas. igi mudam statikur mdgomareobaSi ar aris, aramed ganicdis cv-
lilebebs dadebiTi an uaryofiTi mimarTulebiT. informacia ama Tu im piris 
saqmiani reputaciis Sesaxeb misken miizidavs, an, piriqiT, misgan ganizidavs 
klientebs, kolegebsa Tu masTan saerTo interesiT dakavSirebul sxva pirebs. 

aRniSnulis gaTvaliswinebiT, saqmiani reputaciis xelyofa aucileblad 
aris dakavSirebuli zianTan (Semosavlis dakargva an Semcireba, axali bazris, 
axali klientis dakargva, kontaqtebis gauaresebis gamo saqmianobis gafar-
Toebis Seferxeba da a.S). zianis arsebobisas ki misi daangariSeba isevea dakav-
Sirebuli sirTuleebTan, rogorc miuRebeli Semosavlis an moraluri zianis 
anazRaurebis SemTxvevebSi. 

saqmiani reputaciis Selaxvis faqtis, rogorc uaryofiTi Sedegis arse-
boba da am Sedegis zianis mimyeneblis qmedebasTan pirdapiri mizezobrivi 
kavSiris dasabuTeba mosarCelis valdebulebaa. Tu saqmiani reputaciis Sem-
laxveli cnobebis uaryofasTan erTad piri zianis anazRaurebasac iTxovs, 
maSin man isic unda daamtkicos, rom mopasuxe braleulad da marTlsawinaaR-
mdegod moqmedebda. Sefasebisas mniSvneloba aqvs ara mxolod zianis momtani 
informaciis Sinaarss, aramed misi gavrcelebis formasac. Tanamedrove mar-
ketinguli teqnologiebis gamoyenebiT SesaZlebelia sruliad uwyinari sity-
vaTa wyoba iseTi qveteqstiT an formiT gadmoices, rom saqmiani reputaciis 
Selaxva gamoiwvios. 

zogadi principis Tanaxmad, sinamdvilis Sesabamisi informacia, romelic 
sajaro interesis gaTvaliswinebiT vrceldeba, ar SeiZleba CaiTvalos saqmi-
ani reputaciis Selaxvad. 

magaliTi:
saqmiani reputaciis Selaxvad ar CaiTvleba, Tu Rvinis qimiuri laborato-

riis direqtori moiwvevs preskonferencias, sadac laboratoriis mier Cat-
arebuli kvlevis Sedegebs gamoaqveynebs. Tu is mediasaSualebebs warudgens 
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mecnierulad damtkicebul Sedegebs, romlis Tanaxmadac a, b da g kompaniebis 
mier Camosxmuli Rvino Seicavs janmrTelobisaTvis mavne nivTierebebs, es ar 
iqneba saqmiani reputaciis Selaxva. aseT darRvevaze da Sesabamisad, zianis 
anazRaurebaze im SemTxvevaSi SeiZleba visaubroT, Tuki Rvinis kompaniebi 
daamtkiceben, rom laboratoriis direqtorma ganzrax an gaufrTxileblobiT 
araswori informacia gaavrcela. 

absoluturi WeSmaritebis dadgena xSirad adamianTa SesaZleblobebs aRe-
mateba, amitom Zalian rTulia zRvris gavleba saqmiani reputaciis Selaxvasa 
da magaliTad, Cveulebriv fardobiT saeqsperto daskvnas Soris.

praqtikaSi Zalian xSiria SemTxvevebi, rodesac sasamarTlos mier an sa-
samarTlos gareT, kompaniebis mier daqiravebuli maRali donis eqspertebic 
ki ver akeTeben erTmniSvnelovan daskvnas masze, Tu ram gamoiwvia esa Tu is 
uaryofiTi Sedegi. saqarTvelos uzneaesi sasamarTlo iZulebulia aRiaros, 
rom `eqspertis daskvna xSir SemTxvevaSi Seicavs iseTi miTiTebebs, rac cal-
saxad gamoricxavs kategoriuli daskvnis gakeTebis SesaZleblobas~.1647 aseT 
dros gavrcelebul praqtikad iTvleba eqspertis mier e.w. ̀ fardobiTi daskv-
nis~ dawera, romlis formulireba gacilebiT nakleb kategoriulia (magali-
Tad, `erTi da imave markis avtomanqanebis xSiri dazianeba damuxruWebisas 
SeiZleba gamowveuli iyos saburavebis rezinis SemadgenlobiT, romelic 
arasworad urTierTqmedebs asfaltis qimiur SemadgenlobasTan da srials 
iwvevs~ an `karaqis sakvebad uvargisoba SeiZleba gamowveuli iyos araswori 
SefuTviT an mis SemadgenlobaSi Semavali emulgatorebis dabali xarisxiT, 
an orive faqtoriT erTad~ da sxva). aseT SemTxvevaSi saeqsperto daskvnam 
SeiZleba gamoiwvios saburavebis mwarmoeblis saqmiani reputaciis Selaxva, 
an karaqis SefuTvaze specializebuli kompaniis mier klientebis dakargva 
da a.S. es is SemTxvevaa, rodesac eqsperti ubralod varaudobs uaryofiTi 
SemTxvevis SesaZlo Sedegis arebobas, vinaidan absoluturi daskvnis dadeba 
mecnierebisa da teqnikis arsebuli donis gaTvaliswinebiT yovelTvis Sesa-
Zlebeli ar aris. am dros sakmaod rTulia, mas saqmiani reputaciis Selaxva 
bralad Seeracxos. meore mxriv, aseT saqmeSi gamocdil eqsperts SeuZlia 
moZebnos iseTi formulireba, romelic saSualebas miscems mas, erTi mxriv, 
Tavi daizRvios, xolo, meore mxriv, iseTi miniSneba gaakeTos, romelzec 
sakmaod faqiz da mgrZnobiare bazars mkveTri reaqcia eqneba. gaxmaurebul 
saqmesTan dakavSirebiT naTqvamma, an dawerilma erTma winadadebam SeiZleba 
kompanias daakarginos bazarze is adgili, romlis mosapovebladac is wlebis 
ganmavlobaSi uzarmazar Tanxebs xarjavda. aseT SemTxvevebSi sasamarTlos 
umTavresi funqciaa, saqmeSi arsebuli yvela detalis gaTvaliswinebiT, mt-
kicebulebaTa yovelmxrivi, sruli da obieqturi gamokvlevis safuZvelze, 
gamoitanos dasabuTebuli gadawyvetileba. 

1647 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2011 wlis 7 aprilis #as-1009-946-2010 ganCineba. 
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l. moraluri zianis TanxaSi gamosaxvis sirTule da masTan dakavSirebuli 
sakiTxebi 

zogadi principis Tanaxmad, zianis materialuri (fuladi) anazRaureba 
dasaSvebia maSin, rodesac zianis xasiaTidan da bunebidan gamomdinare pir-
vandeli mdgomareobis aRdgena SeuZlebelia da fuladi anazRaurebis Ses-
aZlebloba kanoniT pirdapir aris gaTvaliswinebuli.1648 aRniSnuli prin-
cipis konkretul gamovlinebas warmoadgens 413 I muxli, romlis Tanaxmadac, 
`araqonebrivi zianisaTvis fuladi anazRaureba SeiZleba moTxovnil iqnes mx-
olod kanoniT zustad gansazRvrul SemTxvevebSi, gonivruli da samarTliani 
anazRaurebis saxiT~. es zogadi danawesi SegviZlia gavavrceloT moraluri 
zianis anazRaurebis nebismier moTxovnaze, romelic SeiZleba warmoiSvas ara 
mxolod samoqalaqo kodeqsis, aramed, zogadad, saqarTvelos kanonmdeblobis 
mixedviT. 

qarTuli samoqalaqo samarTlis zemoaRniSnuli norma or ZiriTad krite-
riums gamoyofs: gonivrulobasa da samarTlianobas. 

l.a. gonivruloba 
gadaWarbebuli ar iqneba Tu vityviT, rom gonivruloba kerZo samarTlis 

(da albaT zogadad samarTlis) erT-erTi damaxasiaTebeli niSania. samoqalaqo 
kodeqssa Tu sxva kanonebSi arcTu iSviaTad vxdebiT masze miTiTebas. saRi 
azri (Ratio) yovelTvis moiazreba samarTlis nebismieri normis ukan. araqone-
brivi zianis anazRaurebasTan mimarTebaSi kanonmdeblis mier am kriteriumis 
gansakuTrebuli xazgasma imaze miuTiTebs, rom es is SemTxvevaa, sadac saRi 
azri Zalian mniSvnelovan rols unda asrulebdes. 

sakuTari Sinagani samyaros, SesaZleblobebisa da sisusteebis sru-
lyofili aRqma xSirad adamians TviTonac ar SeuZlia. Sesabamisad, rTuli 
warmosadgenia srulyofilebaze saubari, rodesac saqme exeba sxva adamianis 
Sinagani gancdebis, misTvis miyenebuli fsiqikuri tanjvis Sefasebas da miT 
umetes, misi fuladi ekvivalentis dadgenas. erTaderTi, rasac dabalanse-
buli Sualedis moZebna unda mohyves, es gonivrulobaa. 

gonivrulobaSi igulisxmeba misi obieqturi da ara subieqturi gageba. 
gadawyvetileba gonivrulad CaiTvleba, rodesac konkretuli saqmisadmi emo-
ciurad neitraluri adamianebis umravlesoba garkveuli socialuri Rire-
bulebebis matarebul sazogadoebaSi mas aseTad (gonivrulad) miiCnevs. am 
SemTxvevaSi xazgasma socialur Rirebulebebze SemTxveviTi ar aris. mosamar-
Tle, rogorc imave sazogadoebis wevri, iseve ganicidis im stereotipebis, 
Riad Tu farulad aRiarebuli Sexedulebebis gavlenas, rogorc sazogadoe-
bis nebismieri wevri. 

gonivrulobis kriteriumis moSvelieba aucilebelia maSinac, Tu mxareebi 
moralur zians iq xedaven, sadac is realurad ar aris. 

1648 Larenz, Lehrbuch des Schuldrechts, 12 Auflage, Bd II, BT, 1981, 680. 
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magaliTi:
nadirobis moyvarul mosarCeles sakuTari saxlis holSi ekida irmis Tavi, 

romelic man mokla ungreTSi. saxlis remontis dros muSebs Tavi CamouvardaT 
da gatyda. aRmoCnda, rom misi aRdgena SeuZlebeli iyo. mosarCele amtkiceb-
da, rom mas ziani miadga im odenobiT, rac Rirda ungreTSi sanadirod wasvla, 
vinaidan irmis Tavi dakavSirebuli iyo ungreTSi nadirobis mogonebebTan. 
germanulma sasamarTlom daadgina, rom mosarCeles SeeZlo moeTxova mxolod 
Tavis Rirebuleba da ara ungreTSi nadirobis Rirebuleba.1649 am SemTxvevaSi 
sasamarTlom CaTvala, rom ziani iyo materialuri da ar gulisxmobda arama-
terialur elementebsac. Sesabamisad, pirvandeli mdgomareobis aRdgena ar 
SeiZleboda dakavSireboda ungreTSi sanadirod wasvlas, rodesac Zalian mar-
tivad SeiZleboda analogiuri fitulis SeZena. 

analogiuri gadawyvetileba miiRo samive instanciis sasamarTlom saqarT-
veloSi, rodesac mosarCele iTxovda mopasuxis mier misi nivTebiT ukanono 
sargeblobis gamo miyenebuli moraluri zianis anazRaurebas. mosarCelis 
miTiTebiT, mopasuxisagan nivTebis gamoTxovis garTulebam is moswyvita 
sayvarel saqmes, rac man mtkivneulad ganicada da gadaitana. sasamarTlom 
yuradReba gaamaxvila im garemoebaze, rom mopasuxis mier moraluri zianis 
gancdis faqtis damadasturebeli arc erTi mtkicebuleba warmodgenili ar 
yofila.1650 adamianebi emociurad reagireben maT garSemo momxdar movle-
nebze. es emocia SeiZleba iyos dadebiTi an uaryofiTi, magram uaryofiTi 
emocia an gancda jer kidev ar niSnavs mis moralur zianad aRiarebas. aseTi 
kvalifikaciisaTvis zianis anazRaurebis gonivrulobis Sesabamisi mtkiceb-
ulebebiT dadastureba aucilebelia.

l.b. samarTlianoba 
moraluri zianis miyenebis faqti mosarCelis uaryofiT emociur ganwyo-

bas, misi fsiqologiuri mdgomareobis uaresisaken Secvlas gulisxmobs. say-
ovelTad aRiarebulia, rom zianis mimyeneblisaTvis anazRuarebis dakisrebas 
mohyveba (an unda mohyves) dazaralebulis Sinagani, emociuri mdgomareobis 
gamosworeba, misi dakmayofileba.1651 es yvelaferi ki, garkveulwilad, samar-
Tlianobis aRdgenis, misi realurad arsebobis gancdasa da misadmi rwmenas 
ganamtkicebs. Tu anazRaureba ar iqneba samarTliani, is ver uzrunvelyofs 
am funqciis Sesrulebas, ver STaunergavs zianis mimyenebels da mis msgavsT 
kanonisadmi pativiscemas, ar daakmayofilebs mosarCeles da gamoiwvevs 
sazogadoebis uaryofiT Sefasebas. samarTlianobis kriteriumi gonivrulo-
bisagan mowyvetiT ar ganixileba. isini urTierTkavSirSi arian, urTierTq-

1649 Winiger/Koziol/Koch/Zimmermann (editors), Digest of European Tort Law, 2nd Volume, Essenatial Cases 
on Damage, 2011, 721. 
1650 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2011 wlis 2 maisis #as-243-228-2011 ganCineba.
1651 Larenz, Lehrbuch des Schuldrechts, 12 Auflage, Bd II, BT, 1981, 681. 
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medeben erTmaneTze da saboloo jamSi, miznad saerTo Sedegis miRwevas isax-
aven. iseve, rogorc gonivrulobis SemTxvevaSi, samarTliani anazRaurebis 
saboloo gansazRvra sasamarTlos amocanaa. gadawyvetilebis miRebisas gaT-
valiswinebul unda iqnes samarTlianobis, rogorc socialuri kategoriis, 
universaluri niSnebi, rac saerToa civilizebuli kacobriobisaTvis.Aaseve 
mniSvnelovania samarTlianobis maxasiaTeblebi, konkretuli sazogadoebis 
Tu socialuri jgufis SigniT. mopasuxeze dakisrebuli anazRaureba efeqtu-
ri unda iyos, raTa misi Sedegi piradad ganicados rogorc dazaralebulma, 
aseve zianis mimyenebelma. is faqti, rom mosamarTle da masTan erTad mTeli 
sazogadoeba SeZrulia moraluri zianis mimyeneblis saqcieliT da rom misT-
vis mkacri sasjeli emeteba, ar unda gaxdes anazRaurebis iseTi odenobiT 
dakisrebis safuZveli, rom mis efeqtur aRsrulebas problemebi Seeqmnas.

magaliTi:
sabavSvo baRis gamges moraluri zianis anazRaurebis moTxovniT uCivla 

ramdenime aTeuli bavSvis mSobelma. damtkicda, rom baRis gamge patarebs 
gansakuTrebuli sisastikiT sjida, ramac bavSvebis umravlesobis fsiqikis 
moSla gamoiwvia. bavSvebis mdgomareobidan gamoyvana mxolod fsiqologiuri 
reabilitaciis xangrZlivi kursis gavlis Semdeg moxerxda. sadavo ar aris, 
rom Cadenili qmedeba Tavisi xasiaTiT amazrzenia da mas araviTari gamarTle-
ba ar aqvs. Tu `gabrazebuli~ mosamarTle mopasuxes milioni laris gadaxdas 
daakisrebs, am dros ki cnobilia, rom mas sakuTari saxlic ki ar gaaCnia, 
gadawyvetileba arasdros aRsruldeba da is arc samarTliani iqneba da arc 
gonivruli. aseT dros mosamarTle ar unda moeridos, erTi SexedviT, aras-
tandartuli gadawyvetilebis miRebas (magaliTad, mas SeuZlia daadginos, 
rom mopasuxem TiToeul mosarCeles yovelwliurad gadauxados garkveuli 
Tanxa, sanam maTi patara srulwlovani ar gaxdeba. aseT SemTxvevaSi mopasuxes 
Cadenili qmedebis gancda sakmaod didi xnis manZilze gahyveba da eqneba Seg-
rZneba, rom Tavisi marTlsawinaaRmdego da amoraluri saqcielisaTvis unda 
zRos im qonebiT, romelsac wlebis ganmavlobaSi SeiZens. meore mxriv, mSo-
blebis emociuri dakmayofileba SesaZlebeli iqneba imis codniT, rom mopa-
suxe Tavis qmedebisaTvis mxolod erTdjeradad ar agebs pasuxs, aramed kidev 
didi xnis manZilze igrZnobs sakuTar Tavze Cadenili qmedebis Sedegs. 

zogad msjelobas, Tundac magaliTebisa da sasamarTlo praqtikis moSve-
liebiT, ar SeuZlia amomwuravi pasuxis gacema kiTxvaze Tu rogori unda 
iyos moraluri zianis gonivruli da samarTliani anazRaureba. pasuxi yovel 
konkretul SemTxvevaSi sasamarTlo darbazSi unda daibados, sadac mxareebi 
erTmaneTisa da sasamarTlos pirispir dganan. 

qarTuli sasamarTlo praqtika didi sifrTxiliT ekideba moraluri zia-
nis fuladi anazRaurebis sakiTxs da cdilobs maqsimalurad SezRudos Tanx-
is odenoba. mosarCelis fantazia moraluri zianis Tanxobriv ekvivalent-
Tan dakavSirebiT SesaZloa sakmaod Sors wavides (gansakuTrebiT, rodesac is 
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saxelmwifo baJisagan gaTavisuflebulia). arc erTi instanciis sasamarTlom 
ar daakmayofila sarCeli, romliTac araswori mkurnalobisa da janmrTelo-
bisaTvis vnebis miyenebis gamo gancdili moraluri ziani mosarCelem erT 
milion larad Seafasa.1652 sxva saqmeze mosarCele janmrTelobisaTvis miy-
enebuli zianis saxiT iTxovda daaxloebiT 67 000 lars da moralur zians 50 
000 lars. pirveli instnaciis sasamarTlos gadawyvetilebiT (romelic Za-
laSi datova jer saapelacio, xolo Semdgom uzenaesma sasamarTlom), janmr-
TelobisaTvis miyenebuli ziani dakmayofilda srulad, xolo moraluri zia-
nis asanazRaureblad mopasuxes mxolod 1000 laris anazRaureba daevala.1653 
niSnadoblivia, rom mosarCelis mxridan gadawyvetileba ar gasaCivrebula, 
mopasuxes ki zianis saxeebi Tavis saCivarSi ar daukonkretebia da zogadad 
iTxovda dakisrebuli Tanxis 18 000 laramde Semcirebas.

m. Punitive Damages1654

`A state may permit punitive damages to further its 
legitimate interests in punishing unlawfull conduct and deterring its repetition~.

United States Supreme Court, BMW of North America vs.Gore; 1996.

`Stati uflebamosilia dauSvas punitive damages 
gamoyeneba Tavisi legitimuri interesebis xelSewyobisaTvis 

da dasajos ukanono qmedeba, raTa xeli SeuSalos mis ganmeorebas~.

aSS-is uzenaesi sasamarTlo, 
CrdiloeT amerikis `be-em-ve~ gouris winaaRmdeg, 1996 weli.

Punitive damages zianis erT-erTi saxea amerikul samarTalSi, romelic 
garkveuli piro be bis arsebobisas movalis marTlsawinaaRmdego moqmedebiT 
dazaralebul kred i t o rs uflebas aZlevs moiTxovos misTvis miyenebul zian-
ze meti (damatebiTi) fu  ladi anazRaureba, romelic, rogorc wesi, miyenebul 
zians (bevrad) aRe ma te ba. te rm ine bi: Exemplary damages, vindictive damages, smart 
money aseve gamoiyeneba am institutis aRsaniSnavad.1655 erT-erTi aRiarebuli 

1652 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2012 wlis 21 ivnisis #as-394-373-2012 ganCineba. 
1653 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2012 wlis 1 martis #as-1766-1746-2011 ganCineba. 
1654 terminis qarTul Sesatyvisad SeiZleba miviRoT `sajarimo zianis~ cneba, Tumca gamo-
savali aseve SeiZleba iyos terminis yovelgvari Targmanis gareSe miReba, raTa ar daikar-
gos misi warmomavloba da samarTlebrivi daniSnuleba. enis ucxouri terminebiT gadat-
virTvis savaraudo braldebis miuxedavad, mainc migvaCnia, rom specifikidan gamomdinare 
Targmna am SemTxvevaSi rekomendebuli ar aris. 
1655 Lüke, Punitive Damages in der Schiedsgerichtbarkeit, 2003, 5 .
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ganmartebis mixedviT, Punitive damages aris `sakompensacio da nominaluri zia-
nis anazRuarebisagan gansxvavebuli forma, romlis mizania piris dasja zianis 
gamomwvevi gansakuTrebiT uaryofiTi moqmedebisaTvis da rogorc am piris, 
aseve mis msgavsTa iZuleba, momavalSi aRar Caidinon msgavsi qmedebebi~.1656

Punitive damages, rogorc zianis anazRaurebis forma, jer kidev inglisSi 
arsebobda. ingliseli mosamarTleebis mier mosarCelis sasargeblod Puni-
tive damages gamoyenebis erT-erTi pirveli SemTxveva iyo gazeTis gamomcemlis 
saqme, romelic cixeSi yalbi braldebiT ijda imis gamo, rom misma gazeTma 
mefe jorj III gaakritika.1657 XVIII saukunis bolodan am institutis gamoyeneba 
amerikelma mosamarTleebmac daiwyes. magaliTad, erT-erTi saqmeSi, romelic 
1791 wels dafiqsirda, mosarCele iTxovda mopasuxisaTvis Punitive damages da-
kisrebas im safuZvliT, rom pirvelma gatexa micemuli sityva da colad ar 
moiyvana es ukanaskneli.1658

zianis aRniSnuli saxis gamoyenebisTvis aucilebelia zianis mimyenebeli 
piris moqmedeba boroti ganzraxviT. swored amis gamo samarTali mas akis-
rebs ara mxolod faqtobrivi zianis, aramed damatebiT anazRaurebasac. aSS-
Si erTxmad aRiareben, rom movalisadmi iseTi anazRaurebis dakisreba, ro-
melic realur zians ramdenjerme aRemateba, miznad isaxvs am ukanasknelis 
dasjas boroti ganzraxvisaTvis da sxvaTa darwmunebas imaSi, rom Tavi Seika-
von analogiuri qmedebebis Cadenisagan. 

Punitive damages zianis anazRaurebis amerikuli sistemis kargi ilustra-
ciaa, Tumca is ar asrulebs iseT rols, romelsac statistikaze arsebiTi 
gavlenis moxdena SeuZlia. monacemebi mTeli aSS-is masStabiT gacilebiT 
mokrZalebulia, vidre zogierT komentators surs warmoaCinos. rogorc 
mosamarTleebi, aseve nafici msajulebi mas iyeneben, rogorc gamonakliss da 
Zalian frTxilad ekidebian misi odenobis gansazRvras.1659 statistika adas-
turebs, rom Punitive Damages dakisreba yvelaze xSirad xdeba e.w. `finansuri 
deliqtebis~ SemTxvevebSi, rodesac zianis mimyeneblis mxridan gansakuTrebu-
lad gamoxatuli boroti ganzraxva saxezea.1660 sasamarTloebis mier Punitive 
damages iSviaTi da frTxili gamoyeneba ar amcirebs mosarCeleTa mier misi 
moTxovnis sixSires. igi SeiZleba vaWrobis sagani gaxdes mosarCelesa da mo-
pasuxes Soris morigebasTan dakavSirebul molaparakebebSi. amitom xSirad 
mosarCele xelidan ar uSvebs Sanss hqondes msgavsi upiratesoba, romelic 

1656 Sebok, Punitive Damages in Unated States, in: Koziol/Wilcox, Punitive Damages: Common Law and Civil 
Law Perspectives, 2009, 155. 
1657 Sebok, Punitive Damages in Unated States, in: Koziol/Wilcox, Punitive Damages: Common Law and Civil 
Law Perspectives, 2009, 159. 
1658 Sebok, Punitive Damages in Unated States, in: Koziol/Wilcox, Punitive Damages: Common Law and Civil 
Law Perspectives, 2009, 160. 
1659 Sebok, Punitive Damages in Unated States, in: Koziol/Wilcox, Punitive Damages: Common Law and Civil 
Law Perspectives, 2009, 156-157. 
1660 Sebok, Punitive Damages in Unated States, in: Koziol/Wilcox, Punitive Damages: Common Law and Civil 
Law Perspectives, 2009, 165. 
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gazrdis mis Sansebs miiRos ufro meti, vidre am moTxovnis dayenebis gareSe 
miiRebda.1661

evropis kontinentze amerikuli samarTlis am Taviseburebas eWvis TvaliT 
uyureben. magaliTad, inglisurenovani termini Punitive Damages germanulad 
Targmnes, rogorc Strafschadensersatz, rac `sisxlissamarTlebrivi zianis anaz-
Raurebas~ niSnavs. amiT germaneli iuristebi mianiSneben, rom realur zianze 
ramdenjerme aRmatebuli Tanxis dakisrebiT amerikul samarTals zianis anaz-
Raurebis kerZosamarTlebriv sivrceSi Semoaqvs sisxlissamarTlebrivi ja-
rimis elementebi, rac, rogorc wesi, kontinenturi evropis samarTlebrivi 
tradiciebis mqone saxelmwifoebisaTvis miuRebelia. 

argumenti, romlis Tanaxmadac Punitive damages anazRaurebis dros xdeba 
sajaro da kerZosamarTlebrivi sanqciebis erTmaneTSi aRreva, `wminda evro-
puli~ ar aris. am arguments jer kidev me-19 saukuneSi mimdinare polemikis 
dros sakmaod intensiurad iyenebda harvardeli profesori simon grinlifi, 
romelic amerikuli samarTlis istoriaSi cnobilia Punitive damages erT-erTi 
yvelaze did mowinaaRmdegd.1662

evropis kavSiris samarTlebrivi aqtebis damokidebuleba zianis anazRau-
rebis am formisadmi aseve negatiuria. evropa mtkiced dgas im azrze, rom 
zianis anazRaureba unda iyos `efeqturi, proporciuli da samagaliTo~ (Ef-
fective, Proportionate and Dissuasive).1663

SeiZleba vivaraudoT, rom qarTuli sasamarTlo aseve ver daeTanxmeba am 
institutis marTlzomierebas, Tu germanuli da Sveicaruli sasamarTloe-
bis msgavsad, mouwevs im amerikuli gadawyvetilebebis aRsruleba, romelTa 
Tanaxmadac zianis mimyenebels Punitive Damages eqneba dakisrebuli. 

gansakuTrebulad unda aRiniSnos is garemoeba, rom luizianaSi, romelic 
franguli marTlwesrigis gavlenas istoriulad ganicdis, am institutis 
gamoyeneba daSvebuli ar aris.1664 Punitive Damages dasaSveboba uaryo ramdenime 
sxva Statmac, romlebic saerTo samarTlis sistemas miekuTvnebian.1665 isini 
aSkara umciresobaSi arian. Is, rom Punitive Damages erTxmad aRiarebuli ar 
aris aSS-Si, damatebiT mianiSnebs mis winaaRmdegobriv xasiaTze. 

garkveulwilad Punitive damages msgavs funqcias asrulebs e.w. Treble 

1661 Sebok, Punitive Damages in Unated States, in: Koziol/Wilcox, Punitive Damages: Common Law and Civil 
Law Perspectives, 2009, 158.
1662 Sebok, Punitive Damages in Unated States, in: Koziol/Wilcox, Punitive Damages: Common Law and Civil 
Law Perspectives, 2009, 161. 
1663 Koch, Punitive Damages in European Law, in: Koziol/Wilcox, Punitive Damages: Common Law and Civil 
Law Perspectives, 2009, 200. 
1664 Church/Corbett/Richard/White, Tort Law, The American and Lousiana Perspectives, 2008, 394. 
1665 aseTi Statebia: masaCusetsi, nebraska, niu-hempSiri da vaSingtonis olqi. masaCusetsa 
da vaSingtonSi gamonaklisis saxiT SeiZleba aseTi zianis anazRaureba kanoniT iqnes dad-
genili, Tumca danarCen or StatSi es dauSvebelia. ix. Sebok, Punitive Damages in Unated States, 
in: Koziol/Wilcox, (Editors), Punitive Damages: Common Law and Civil Law Perspectives, 2009, 155. 
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Damages,1666 anu zianis sammagi anazRaureba. saqarTveloSi misi gamoyenebis 
samarTlebrivi SesaZlebloba aseve saeWvoa.

II. zianis anazRaurebis savaldebulo iuridiuli winapirobebi

`Even a dog distinguishes between being stumbled over and being kicked~..
Justice Oliver Wendell Holmes (1881) 

`ZaRlsac ki SeuZlia ganasxvaos, 
SemTxveviT Seexnen, Tu ganzarax daartyes~.

mosamarTle oliver vendel holmsi, 1881 weli. 

citata mianiSnebs, rom miyenebuli zianis simZimis xarisxis Sefaseba 
cxovelebsac ki SeuZliaT. maTac aqvT TavianTi damokidebuleba zianis mi-
myeneblebisadmi. SeiZleba iTqvas, rom zianis sanacvlod Semxvedri dakmayo-
filebis miReba iseTi logikuri da bunebrivi principia, rogorc, magaliTad, 
sikeTis sikeTiTve gadaxdis zneobrivi valdebuleba. 

Tu iuridiul terminologiasac moviSveliebT, miyenebuli zianis anaz-
Raureba erT-erTi umniSvnelvanesi samarTlebrivi saSualebaa, romlis gamoy-
nebiTac samarTali samoqalaqo brunvaSi balanssa da stabilurobas uzurnve-
lyofs. bunebiTi samarTlidan momdinare zogadi principi, romlis mixedviTac 
miyenebuli ziani unda anazRaurdes, eWvqveS arasdros damdgara, Tumca am 
principis realizacia upirobod ver moxdeba. zianis anazRaurebis, rogorc 
samarTlebrivi Sedegis dadgomisTvis nebismieri marTlwesrigi iTvaliswinebs 
winapirobebs, romelTa arseboba an ararseboba gansazRvravs anazRaurebis 
dasaSvebobas, misi odenobis adekvaturobas miyenebul zianTan da a.S. 

zianis anazRaurebis samarTlebriv winapirobebze saubrisas SeiZleba 
gamoiyos ramdenime arsebiTi elementi, romlebic gavlenas axdenen samarT-
lebriv Sedegze. 

zianis anazRaurebis erT-erTi winapirobaa qmedebisa da damdgari 
Sedegisadmi piris subieqturi damokidebulebis, anu misi braleulobis 
sakiTxis garkveva. 

piris qmedeba marTlwesrigis mier savaldebulod miCneuli normebis sawi-
naaRmdegod unda iyos mimarTuli. Tu pirs Tavisi qmedebiT kanoni ar daur-
Rvevia, misTvis pasuxismgeblobis dakisreba dauSvebelia. 

zianis anazRaureba ar arsebobs anazRaurebaze valdebuli piris qmedebis 
gareSe. qmedeba gulisxmobs rogorc aqtiur moqmedebas, aseve Tavis Sekave-
bas. amdenad, cnobieri uari moqmedebaze aseve SeiZleba zianis anazRaurebis 

1666 Church/Corbett/Richard/White, Tort Law, The American and Lousiana Perspectives, 2008, 394.
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safuZveli gaxdes.
qmedebas pirdapiri kavSiri (mizezobrivi kavSiri) unda hqondes im 

uaryofiT SedegTan, romlis aRmofxvrac zianis anazRaurebis upirvelesi 
daniSnulebaa. Tu piris qmedebas aranairi kavSiri ar aqvs Sedegis dadgomas-
Tan, am Sedegis gamosworebis (anu zianis anazRaurebis) valdebuleba pirs ar 
daekisreba. igive SeiZleba iTqvas zianis faqtis, rogorc obieqturi Sedegis 
arsebobazec. ar SeiZleba vinmes daekisros iseTi zianis anazRaureba, ro-
melic saerTod ar arsebobs. 

1. brali 

a. bralis cneba kerZo samarTalSi
samarTlebrivad mniSvnelovani qmedebis ganxorcielebisas piris subi-

eqturi damokidebulebisadmi kanonmdeblis interesi ramdenime faqtoriT 
aris ganpirobebuli. Ppirvel rigSi, piris damokidebuleba mis mier Cadenili 
qmedebisadmi aucilebelia deliqtis simZimis xarisxisa da misi adekvaturi 
anazRaurebis gansazRvrisaTvis. meore mxriv, kanonmdeblis aseT interss aqvs 
prevenciuli mniSvneloba sazogadoebis TiToeuli wevrisaTvis. samoqalaqo 
brunvis monawileebma unda icodnen, rom sxvisTvis miyenebuli zianis anaz-
Raureba maT aucileblad mouwevT, garda im SemTxvevisa, Tuki daamtkiceben, 
rom damdgar SedegTan maTi subieqturi damokidebuleba ar iZleva pasux-
ismgeblobis dakisrebis safuZvels. brali zianis anazRaurebis klasikuri 
samarTlebrivi winapirobaa da misi ararseboba TavisTavad gamoricxavs del-
iqtis arsebobas, garda kanoniT gaTvaliswinebuli SezRuduli raodenobis 
SemTxvevebisa. 

amgvarad, brali gulisxmobs piris mier konkretuli qmedebisa da misi 
Sedegebisadmi subieqtur damokidebulebas, romelic obieqturi Sefasebis sa-
gania. Sesabamisad, Tu sasamarTlo daadgens, rom piri braleulad moqmedeb-
da, igi xazs usvams piris subieqtur damokidebulebas, Tumca misi Sefaseba 
emyareba garkveul obieqtur kriteriumebs da ar ganisazRvreba konkretuli 
piris subieqturi sazomiT. magaliTad, SesaZloa piri sulac ar grZnobdes 
Tavs braleulad mezoblis kuTvnili TeTri Tagvis mokvlis gamo, radgan, 
misi azriT, Tagvebi sazizRari arsebebi arian da isini saerTod ar unda ar-
sebobdnen. es mosazreba ver gaxdeba safuZveli vamtkicoT, rom subieqturi 
Sefasebidan gamomdinare, Tagvis mkvlelma ar unda aanazRauros miyenebuli 
ziani.

brali SeiZleba gamovlindes rogorc ganzraxvis, aseve gaufrTxileblobis 
formiT. es kerZo samarTlis aRiarebuli postulatia. bralis formebis 
samarTlebrivi Sinaarsi kerZo samarTalSi sisxlis samarTlis analogiuri 
cnebebis identuri ar aris. kerZo samarTalSi ganzraxvis dayofa pirdapir 
da arapirdapir ganzraxvad praqtikul azrs moklebulia da ar gamoiyeneba, 
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vinaidan ganzraxvis arseboba, sxva winapirobebTan erTad, ukve gulisxmobs 
anazRaurebis valdebulebis warmoSobas. aseve gansxvavebulia gaufrTxile-
blobis klasifikaciasTan dakavSirebuli sakiTxic. TviTimedovnebisa da 
daudevrobis nacvlad, rac sisxlis samarTlis kodeqsSia ganmartebuli, ker-
ZosamarTlebrivi gaufrTxilebloba moicavs uxeS da martiv gaufrTxile-
blobas. G

ganzraxvisagan gansxvavebiT, romelic kerZo samarTlis miznebisaTvis dam-
atebiT konkretizacias aRar saWiroebs, gaufrTxileblobis dayofas konkre-
tuli praqtikuli daniSnuleba gaaCnia. qarTuli samoqalaqo kodeqsi kval-
ifikaciisaTvis zogjer mniSvnelobas aniWebs gaufrTxileblobis romeli 
forma gvaqvs saxeze, uxeSi Tu martivi. 

magaliTad, 392-e muxlis Tanaxmad, kreditoris mier Sesrulebis miRebis 
vadis gadacilebisas movale mxolod maSin aris pasuxismgebeli, Tu SemdgomSi 
Sesruleba SeuZlebeli aRmoCnda am ukanasknelis (movalis) ganzraxvis an uxe-
Si gaufrTxileblobis gamo. aSkaraa, rom kanonmdebeli martivi gaufrTxile-
blobis SemTxvevas normiT gaTvaliswinebul samarTlebriv Sedegs ar ukav-
Sirebs. es ki imas niSnavs, rom mosamarTlem aucileblad unda gaavlos zRvari 
gaufrTxileblobis formebs Soris da yovel konkretul saqmeze daadginos, 
romel maTgans hqonda adgili. winaaRmdeg SemTxvevaSi mis mier gamotanili 
gadawyvetileba dasabuTebuli ver iqneba. 

ganzraxva samarTliT daculi interesis an sikeTis winaaRmdeg gacnobiere-
bul moqmedebas gulisxmobs. am dros pirs Segnebuli aqvs, rom misi qmedeba 
marTlsawinaaRmdegoa da mas sxva pirisaTvis zianis miyeneba mohyveba, Tumca 
is mizanmimarTulad midis aseTi Sedegis dadgomisaken. gansakuTrebiT mniS-
vnelovania is faqtori, rom piri SeiZleba ar acnobierebdes, magram aseTi 
gacnobierebis valdebuleba konkretuli urTierTobis Sinaarsidan gamomdi-
nareobdes. magaliTad, rodesac kvebis produqtebis eqsperti maRaltiraJian 
gazeTSi aqveynebs statias da amtkicebs, rom cnobili kompaniis mier war-
moebuli Cvili bavSvebisaTvis gankuTvnili fafebi srulwlovanebis asakSi 
janmrTelobasTan dakavSirebul seriozul problemebs iwvevs, misi ganzrax-
va, siyalbis Semcveli cnobebis gavrcelebiT ziani miayenos kompanias, saxeze 
iqneba, Tu sayovelTaod (maT Soris eqspertisTvisac) cnobilia, rom kompania 
sul xuTi welia rac arsebobs da arc erT adamians, vinc bavSvobaSi misi fafe-
biT ikvebeboda, srulwlovanebis asakisaTvis ar miuRwevia. am magaliTidan 
Cans, rom ganzraxvis arsebobisaTvis ar aris aucilebeli damrRvevis mier 
sakuTari miznebis pirdapiri deklarireba. ganzraxvis arseboba dadasture-
bulad iTvleba, Tu Sefasebis obieqturi standarti aseTi daskvnis gamotanis 
saSualebas iZleva. 

uxeS da martiv gaufrTxileblobas Soris zRvris gavlebis praqtikuli 
aucilebloba kidev ufro arTulebs swor kvalifikaciasa da dasabuTebuli 
samarTlebrivi Sedegis miRebas. gaufrTxileblobis klasikuri ganmarte-
ba gulisxmobs damrRvevi piris mier gulisxmierebis/ windaxedulebis obi-
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eqturi normis/standartis ugulebelyofas.1667 Sesabamisad, martiv da uxeS 
gaufrTxileblobas Soris gansxvaveba am ugulebelyofis xarisxis mixedviT 
unda moxdes. xarisxis gansazRvra ki faqtobrivi garemoebebis obieqtur Se-
fasebazea damokidebuli. 

magaliTi: gela da gurami aWaris erT-erT sofelSi, romelic mtiralas 
mTasTan axlos mdebareobs, karis mezoblebi arian. zafxulis erT cxel dRes 
gelam gaigo, rom gurami mezobel sofelSi mdebare wisqvilSi ramdenime to-
mara simindis dasafqvavad waRebas apirebda. gela SeuTanxmda gurams, rom 
gelas ramdenime tomarac daedo manqanis Zaraze da fulic gadauxada imisT-
vis, rom gurams daefqva da ukan simindis fqvili Camoetana. guramis manqana 
wisqvils saRamos miadga, roca is ukve daketili iyo. gurams undoda simindi 
CamoetvirTa da iqve mdebare sawyobSi moeTavsebina, magram gamvlelma urCia, 
Zaraze datove, RamiT sigrilea da ukeTesad Seinaxebao. gurami asec moiqca, 
magram RamiT mosulma Zlierma wvimam diliT simindi dasafqvavad uvargisi 
gaxada da misi xarisxi mniSvnelovnad gaauaresa. 

Tu gaviTvaliswinebT, rom mtiralas mTis mimdebare teritoria kavkasia-
Si yvelaze naleqiani adgilia, sadac TiTqmis yovel dRe wvims, rac pirvel 
rigSi, adgilobriv mcxovreblebs moexsenebaT (an unda moexsenebodeT), maSin 
guramis mxridan uxeSi gaufrTxilebloba saxeze gveqneba, magram, Tu imave 
movlenas adgili eqneboda kaxeTSi mdebare Siraqis velze, sadac Zalian iS-
viaTad wvims, es saSualebas miscemda sasamarTlos guramis qmedebaSi martivi 
gaufrTxilebloba daenaxa. am SemTxvevaSi bralis xarisxi gansxvavebulia, 
radgan zafxuls cxel dRes da gvalvaSi simindis sawyobSi Senaxvas SeiZleba 
marTlac sjobdes misi gareT datoveba, sadac haeri ufro moZraobs da ar 
aris nestiT ise gajerebuli, rogorc mtiralas mTis maxloblad. 

nebismier SemTxvevaSi, ganzraxvasTan gveqneba saqme Tu gaufrTxile-
blobasTan, brali normatiuli Sefasebis sagania1668 da subieqturi sazomis 
gamoyeneba rekomendebuli ar aris. Sefasebis normatiuloba niSnavs imas, rom 
unda Semowmdes gulisxmierebisa da windaxedulebis im xarisxiT gamovlena, 
rac analogiur pirobebSi myof nebismier pirs moeTxoveba. braleuli piris 
mtkiceba, rom gulubryvilo da mimndobi xasiaTi aqvs da sinamdvileSi arc 
ki ufiqria, rom Tavisi qmdebiT vinmes zians miayenebda, mxedvelobaSi ar mi-
iReba, Tu sasamarTlo daaskvnis, rom saqmis garemoebebis gaTvaliswinebiT 
gulisxmierebisa da windaxedulebis gamovlenis obieqturi standarti dar-
Rveulia.1669

mopasuxis braleulobis mtkicebis tvirTi mosarCeles ekisreba,1670 rac 
ar gamoricxavs mopasuxis uflebas, Tavi daicvas sarCelisagan da TviTonac 

1667 Larenz, Lehrbuch des Schuldrechts, 12 Auflage, Bd II, BT, 1981, 595. 
1668 Larenz, Lehrbuch des Schuldrechts, 12 Auflage, Bd II, BT, 1981, 595.
1669 Larenz, Lehrbuch des Schuldrechts, 12 Auflage, Bd II, BT, 1981, 596. 
1670 Larenz, Lehrbuch des Schuldrechts, 12 Auflage, Bd II, BT, 1981, 596-597. 



681

saxelSekrulebo  samarTali

waradginos mtkicebulebebi, romlebic sasamarTlos misi bralis sakiTxis 
garkvevaSi daexmareba. mtkicebis dros ar aris savaldebulo, rom mtkiceb-
ulebebidan damrRvevis mier sakuTari braleulobis pirdapiri deklarireba 
ikveTebodes. sruliad sakmarisia movlenaTa ganviTarebis iseTi urTierTka-
vSiris arsebobis damtkiceba, romelic saSualebas miscems sasamarTlos, Sea-
fasos damrRvevis subieqturi damokidebuleba Tavisi qmedebisa da damdgari 
Sedegebisadmi.

b. Sereuli brali 
sazogadoebriv urTierTobebSi xSiria SemTxveebi, rodesac brali zianis 

dadgomaSi urTierTobis yvela mxares ikveTeba. xSirad erTi mxaris ganzrax-
vas an gaufrTxileblobas Tan axlavs dazaralebuli mxaris mxridan samar-
Tlebriv dacvas daqvemdebarebuli sikeTisadmi aseTive damokidebuleba. 
magaliTad, cxvrebs, romlebic mwyemss avtomagistralze gadahyavs, siCqaris 
gadaWarbebiT mimavali avtomobili daejaxa da daxoca. momxdarSi brali miuZ-
Rvis ara mxolod mZRols, romelmac maRali siCqaris gamo ver SeZlo avtomo-
bilis damorCileba, aramed mwyemssac, radgan mas unda gaeTvaliswinebina, rom 
saval gzaze, romelzec avtomobilebi maRali siCqariT moZraoben, cxovelebis 
gadayvana saxifaToa. igive SeiZleba iTqvas velosipedistze, romelic avto-
mobilebis saval gzaze gadasvlisas manqanas Seejaxeba. im SemTxvevaSic ki, Tu 
avtomanqanis mZRoli dasaSvebze maRali siCqariT da daSvebulis sawinaaRm-
dego mimarTulebiT moZraobda, velosipdistis brali ar gamoiricxeba, vi-
naidain moZraobis wesebis dacviT mas SeeZlo zianis Tavidan acileba. 

qarTuli samoqalaqo kodeqsi Sereuli bralis sakiTxs sagangebod awes-
rigebs. igi adgens, rom Tu zianis miyenebas xeli Seuwyo dazaralebulis mo-
qmedebamac, maSin zianis anazRaurebis valdebuleba da am anazRaurebis moc-
uloba damokidebulia imaze, Tu ufro metad romeli mxaris braliT aris 
ziani gamowveuli (415 I). sagulisxmoa, rom Sereuli bralis principi ZalaSia 
maSinac, roca dazaralebuli arafers akeTebs zianis Tavidan asacileblad an 
Sesamcireblad. magaliTad, axlad dakrefili xiliT savse trailers moZrao-
bis wesebis darRveviT momavali eqskavatori Seejaxa, ramac xilis saval gzaze 
gadmoyra gamoiwvia. tvirTis mesakuTrem ar izruna mis akrefaze. magaliTSi 
swored umoqmedobiT damdgari ziania aRwerili. cxadia, tvirTis mesakuTris 
moqmedebas ar SeeZlo zianis mTlianad acileba, vinaidan daWyletili xilis 
Rirebuleba ar iqneboda mokrefilis tolfasi. naTelia, rom misi akrefiTa 
da saTanadod SenaxviT zianis Semcireba SesaZlebeli iyo. 

sirTules am SemTxvevaSi warmoadgens ara imdenad Sereuli bralis ar-
sebobis dadgena da kvalifikacia, aramed misi anazRaurebis adekvatur ode-
nobaSi gardasaxva. zemoT miTiTebul magaliTSi sasamarTlos winaSe arc ise 
martivi amocana dgas. sasamarTlom unda gaarkvios rogori iqneboda saRi 
da daWyletili xilis fasebs Soris sxvaoba. es sxvaoba unda gamoakldes im 
saerTo zians, romelic meore mxaris braliT dadga. 
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erTiani da universaluri kriteriumebi Sereuli bralis dadgenisa da 
misi proporciuli anazRaurebis gansazRrisaTvis ar arsebobs. sasamarTlo 
praqtikam am SemTxvevaSi unda ixelmZRvanelos iseTi kategoriebiT, rogori-
caa bralis xarisxi, dazianebuli sikeTis unikaluroba da misi aRdgenis Seu-
Zlebloba da a.S. mxedvelobaSi unda iqnes miRebuli is garemoeba, rom erTi 
mxaris bralis simZime da xarisxi ar axdens gavlenas Sereuli bralis kvali-
fikaciaze. magaliTad, erT-erTi mxaris boroti ganzraxva, daazianos meoris 
qoneba, ar gamoricxavs am ukanasknelis brals, Tu is Tavisi provokaciuli 
moqmedebiT xels uwyobda zianis gamomwvev moqmedebas. Tu mezobeli wlebis 
ganmavlobaSi cinikurad dascinis calTvala mezobels, xolo es ukanaskneli 
erT dRes gadawyvets pirvels Tvali amosTxaros da amiT iZios Suri, am gan-
zraxvis realizaciis SemTxvevaSi dazaralebulis brali ar gamoiricxeba, vi-
naidan man Tavisi provokaciuli moqmedebiT xeli Seuwyo zianis dadgomas da 
SeiZleba iTqvas, gamoiwivia kidec is. 

saqarTvelos uzenaesi sasamarTlos ganmartebiT, `samoqalaqo-samarT-
lebrivi pasuxismgeblobis dakisirebisas udidesi mniSvneloba aqvs im gare-
moebis gamoricxvas, rom zianis warmoSobas an gazrdas xeli xom ar Seuwyo 
dazaralebulis moqmedebamac. samoqalaqo kanonmdeblobiT, zianis mimyene-
belma pasuxi unda agos mxolod sakuTari braleuli qmedebisaTvis, anu misi 
pasuxismgebloba unda Semoifarglos mis mier ganxorcielebuli marTlsawi-
naaRmdego qmedebiT. aRniSnuli gamomdinareobs samoqalaqo kodeqsis 415-e 
muxlis pirveli nawilidan, romlis Tanaxmad, Tu zianis warmoSobas xeli Seu-
wyo dazaralebulis moqmedebamac, maSin zianis anazRaurebis valdebuleba da 
am anazRaurebis moculoba damokidebulia imaze, Tu ufro metad romeli mx-
aris braliT aris ziani gamowveuli. magaliTad, pacientis brals gamoricxavs 
kanoniT gaTvaliswinebul moqmedebaTa zedmiwevniT keTilsindisierad ganx-
orcieleba (samedicino dawesebulebis mier janmrTelobisaTvis zianis miy-
enebis saqmeebSi). aRniSnulSi, upirveles yovlisa, igulisxmeba diagnostikis, 
mkurnalobis, profilaqtikis, an samedicino reabilitaciis mizniT nebismieri 
manipulaciis Tu proceduris Catarebamde samedicino momsaxurebis gamwevi-
saTvis informaciis miwodeba. pacienti valdebulia misces srulyofili in-
formacia Tavisi piradi monacemebisa da janmrTelobis mdgomareobis Tao-
baze. warudginos zemoaRniSnuli samedicino dokumentacia da Seasrulos 
mkurnalobisaTvis daniSnuli yvela procedura~.1671

amgvarad, uzenaesi sasamarTlo Sereuli bralis gamoricxvisaTvis aucile-
blad miiCnevs absoluturi kriteriumis gamoyenebas. meore mxaris qmedebaSi 
braleulobis niSnebis umniSvnelo gamokveTac ki, Tu es saqmeSi arsebuli 
mtkicebulebebiT dasturdeba, ukve iZleva safuZvels Sereuli bralis mt-
kicebisaTvis. magaliTad, Tu pacienti TviTneburad Sewyvets mkurnalobis 
kurss im motiviT, rom mis efeqturobaSi eWvi Seepareba, amiT meore mxares 

1671 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2011 wlis 27 ivnisis #as-260-244-2011 ganCineba. 
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eZleva SesaZlebloba damdgari uaryofiTi Sedegis miRwevaSi pirvelis `dam-
saxurebaze~ isaubros. 

zianis mimyenebeli xSirad mimarTavs Sereuli bralis mtkicebis strate-
gias da cdilobs uaryofiTi Sedegis dadgomaze pasuxismgebloba, nawilobriv 
mainc, gadaakisros dazaralebuls. saTanado mtkicebulebebis ararsebobis 
pirobebSi aseTi mcdelobebi warumateblad sruldeba.1672 sasamarTlos valia 
didi sifrTxiliTa da yuradRebiT moekidos msgavs SemTxvevebs, ar dauSvas 
Sereuli brali iq, sadac is ar aris da, piriqiT. 

Sereuli bralis arsebobisas Sefasebis standarti orive mxaris bralis 
gansazRvraSi msgavsi unda iyos. am SemTxvevaSi yovelgvari koreqtivebis gar-
eSe gamoiyeneba bralis arsebuli klasifikacia, rac ganzraxvad da gaufrTx-
ileblobad mis dayofas gulisxmobs. savsebiT SesaZlebelia erT-erTi mx-
aris borot ganzraxvas Tan sdevdes meoris analogiuri ganzraxva an uxeSi 
gaufrTxilebloba. SeiZleba iTqvas, rom bralis simZime fasdeba damoukide-
blad, rasac didi mniSvneloba aqvs kvalifikaciisaTvis, magram amave dros, 
es Sefaseba mWidro kavSirSia meore mxaris bralisa da mTlianobaSi deli-
qtis saboloo samarTlebriv kvalifikaciasTan. sxva sityvebiT rom vTqvaT, 
TiToeulis brali unda Sefasdes individualurad, magram saboloo samarT-
lebrivi Sedegis gansazRvra unda moxdes deliqtis erT mTlianobaSi gaaz-
rebis Sedegad. romelime mxaris bralis saerTo konteqstidan mowyvetiT Se-
faseba dasabuTebul Sedegs ver ganapirobebs. 

Sereuli bralis sakiTxi gansakuTrebiT aqtualuria Tanamedrove bi-
znes urTierTobebSi, romlebic sirTuliTa da kompleqsurobiT xasiaTdeba. 
grZelvadian urTierTobebSi, erTi mxaris mier nakisri valdebulebis Seus-
ruleblobas xSirad mosdevs meore mxridan `sapasuxo Seusrulebloba,~ rac 
aRrmavebs samarTlebriv konfliqts da sasamarTlomde mihyavs samoqalaqo 
brunvis monawileni. Sereuli bralis Sefasebisas sasamarTlom mocemul dav-
asa da masTan dakavSirebul urTierTobebs, rogorc erT mTlianobas ise unda 
Sexedos da gaiTvaliswinos, ra mizans isaxavdnen mxareebi, rodesac konkret-
ul xelSekrulebas debdnen. Tu braleuli qmedeba orive mxridan fiqsirdeba, 
orive Seecdeba, rom sakuTari qmedeba warmoaCinos, rogorc mowinaaRmdegis 
qmedebis `logikuri Sedegi~. magaliTad, SemZenma SeiZleba ganacxados, rom 
misi mxridan fulis gadaricxvis dagvianeba gamsxviseblis mier saqonlis mi-
wodebis grafikis permanentulma darRvevebma ganapiroba da a.S. movlenebisa 
da faqtebis mxareTa mier warmodgenili intepretaciebiT gamowveul gauge-
brobaSi sasamarTlom unda ipovos `aTvlis wertili,~ `sayrdeni,~ romelsac 
Sereuli bralis dadgenisas kriteriumad gamoiyenebs. 

praqtikaSi miRebulia saboloo Sedegebis procentebis an wiladebis saxiT 

1672 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2011 wlis 14 noembris #as-1169-1189-2011 ganCineba. aseve, saqarTvelos uzenaesi 
sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2011 wlis 21 ivlisis 
#as-1052-1082-2011 ganCineba. 
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dafiqsireba. magaliTad, sasamarTlom SeiZleba daadginos, rom erTma mxarem 
meores unda aunazRauros imis erTi mesamedi, an 30%, rac am ukanasknels 
daekisra pirvelis sasargeblod. aseT SemTxvevaSi zianis anazRaurebis val-
debulebis SesrulebisaTvis ar aris aucilebeli, rom gadaxda aucileblad 
orive mxaris mier ganxorcieldes. praqtikuli TvalsazrisiT, ufro gamar-
Tlebuli iqneba, Tu erTi mxaris mier asanazRaurebeli Tanxa meorisaTvis 
gadasaxdeli Tanxis proporciulad Semcirdeba. 

magaliTi:
sasamarTlom daadgina, rom erTi mxaris mier meorisaTvis miyenebuli ziani 

Seadgens 1000 lars, xolo meorem pirvels 3000 lari unda gadauxados. aseT 
SemTxvevaSi saR azrs moklebuli da naklebad praqtikuli iqneba, Tu gadaxdis 
Sesrulebas orives erTad movTxovT. saTanado dasabuTebisa da TiToeulis 
mier gadasaxdeli Tanxis gansazRvris Semdeg sasamarTlom meores SeiZleba 
daakisros pirvelis sasargeblod 2000 laris, anu im sxvaobis anazRaureba, 
romelic mxareebisaTvis dakisrebul Tanxebs Soris arsebobs.

2. marTlwinaaRmdegoba

a. marTlwinaaRmdegobis samarTlebrivi Sinaarsi 
bralTan erTad zianis anazRaurebis valdebulebis warmoSobisaTvis aseve 

aucilebelia, rom qmedeba marTlsawinaaRmdego iyos. marTlwinaaRmdegoba 
evropis kontinentze1673 da saqarTveloSic ZiriTadad ganimarteba rogorc 
pozitiuri (dawerili) samarTlisadmi winaaRmdegoba. Tu piris qmedeba mar-
Tlzomieria, mas zianis anazRaureba ar daekisreba. am wesidan gamonaklisi 
daiSveba kanoniT gaTvaliswinebul SemTxvevebSi (ix. marTlwinaaRmdegobis 
gamomricxavi garemoebebi). samarTlis konkretuli normis darRveva marTl-
wesrigis mier daculi interesis, materialuri an aramaterialuri faseuleo-
bis xelyofisaken unda iyos mimarTuli. ar aqvs mniSvneloba ziani qonebis 
srul ganadgurebaSi gamoixata Tu misi Rirebulebis SemcirebaSi. nebismier 
SemTxvevaSi, qmedeba, romelic zians ayenebs sxva pirs, CaiTvleba im normebis 
sawinaaRmdegod, romlebic sakuTrebis uflebisa da mis sagnad arsebuli 
qonebis xelSeuxeblobas sxva piris marTlsawinaaRmdego Carevisagan icaven.

xSirad is iuridiuli teqnika, romelsac kanonmdebeli iyenebs, gamor-
icxavs yoveli konkretuli qmdebis Semadgenlobis aRwerisas imis miTiTebas, 
rom qmedeba marTlsawinaaRmdegoa. magaliTad, 998-e muxlSi miTiTebulia, 
rom `Tu zianis dadgomaSi monawileobs ramdenime piri, isini pasuxs ageben, 
rogorc solidaruli movaleebi~. aq normis agebisas kanonmdebeli iyenebs 
iuridiul teqnikas, romelic saWirod ar miiCnevs imis gameorebas, rom `zia-
nis dadgomaSi monawile pirebi~ marTlsawinaaRmdegod unda moqmedebednen. 

1673 Larenz, Lehrbuch des Schuldrechts, 12 Auflage, Bd II, BT, 1981, 588-589. 
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qmedebis Semadgenlobis aRwera samarTlis normis mier da aseTi qmedebisaT-
vis samoqalaqo-samarTlebrivi sanqciis daweseba, TavisTavad niSnavs, rom es 
qmedeba marTlsawinaaRmdegoa. winaaRmdeg SemTxvevaSi is kanonmdeblis in-
teresis sagani ar gaxdeboda.1674

b. marTlwinaaRmdegobis gamomricxveli garemoebebi
marTlsawinaaRmdegod, anu moqmedi marTlwesrigis winaaRmdeg mimarTu-

lad ar CaiTvleba piris qmedeba, romelic sxvas zians miayenebs aucilebeli 
mogeriebis an ukiduresi aucileblobis viTarebaSi. sisxlis samarTlisagan 
gansxvavebiT, romelic marTlwinaaRmdegobis gamomricxavi garemoebebis ar-
sebobas upirobod ukavSirebs pasuxismgeblobisgan piris gaTavisuflebas, 
ukiduresi aucileblobis dros saqmis garemoebebis gaTvaliswinebiT zianis 
anazRaureba SeiZleba daekisros zianis mimyenebels, an pirs, visi interesebi-
sTvisac moqmedebda zianis mimyenebeli. unda aRiniSnos, rom kanoni aseve ar 
gamoricxavs orive maTganis anazRaurebis valdebulebisagan gaTavisufle-
basac (117 II). marTlwinaaRmdegobis gamomricxav moqmedebad iTvleba aseve 
TviTdaxmareba, anu pirisaTvis miniWebuli SesaZlebloba, TviTonve uzrunve-
lyos Tavisi samoqalaqo uflebebis dacva, sanam kanoniT gaTvaliswinebuli 
zomebis miReba SesaZlebeli gaxdebodes (118). TviTdaxmarebis gamoyenebisas 
uflebis ganmaxorcielebeli piri maqsimalurad adekvaturad unda iqceodes 
da ar unda gadaacilos TviTdaxmarebis farglebs. aseTi gadacileba marTl-
sawinaaRmdegod Sefasdeba da zianis anazRaurebis winapirobad iqceva. 

magaliTi: 
Tu mixos unda, rom mis venaxSi gadasuli mezoblis cxvrebi gareT gam-

oyaros da gabrazebuli cxvars qvas esvris, rac am ukanasknelis sikvdils 
gamoiwvevs, mixos zianis saxiT cxvris Rirebulebis anazRaureba mouwevs, vi-
naidan cxvris venaxidan gamosagdebad misTvis qvis srola aucilebeli ar iyo. 
mixos mier TviTdaxmarebis farglebis gadacileba ar gamoricxavs mezoblis 
valdebulebas, aunazRauros mixos is ziani, rac cxvrebma mis venaxs miayenes.

zog SemTxvevaSi marTlwinaaRmdegobis gamomricxvelad unda miviCnioT 
dazaralebulis Tanxmoba im qmedebaze, romelmac zianis miyeneba gamoiwvia. 
am SemTxvevaSi Tanxmoba ar gulisxmobs nebis gamovlenas, an axali garigebis 
dadebas, an garigebis dadebaze Tanxmobis micemas.1675

Tu piri Tavisi agarakis ezos mosasworeblad traqtors moiyvans, xolo 
traqtori muSaobisas mezoblis Robes daazianebs, qmedeba marTlsawinaaRm-
degod ar unda miviCnioT, Tu mezobeli daeTanxmeba misi Robis dazianebas, 
vinaidan uaxloes dReebSi is TviTonve apirebda Zveli Robis dangrevasa da 
axlis gakeTebas. cxadia, aseT SemTxvevaSi Znelia movZebnoT is samarTliT 
daculi interesi, romelsac traqtoriT Robis dangreva ewinaaRmdegeba.

1674 Sead., Larenz, Lehrbuch des Schuldrechts, 12 Auflage, Bd II, BT, 1981, 607. 
1675 Larenz, Lehrbuch des Schuldrechts, 12 Auflage, Bd II, BT, 1981, 594.
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qmedebis marTlwinaaRmdegobis mtkicebis tvirTi, rogorc wesi, dazara-
lebuls ekisreba.1676

3. qmedeba da mizezobrivi kavSiri

samarTlis subieqti, upirveles yovlisa, nebaunarian pirad ganixile-
ba, Tumca es ar gamoricxavs piris pasuxismgeblobas iseTi qmedebisaTvis, 
romelic SeiZleba ar iyos misi nebis gamovlenis pirdapiri Sedegi, magram 
ganekuTvnebodes `mis ganmgeblobaSi,~ misi kontrolis qveS ganxorcielebul 
qmedebaTa kategorias.1677 qmedeba zianis anazRaurebis safuZvelia, roca mov-
lenTa ganviTareba piris arCevanzea damokidebuli. piri ki irCevs iseT qmede-
bas, romelic zians ayenebs sxvas. Tu sxvagvari arCevani, romelic zians ar 
gamoiwvevda, SesaZlebeli da `xelmisawvdomi~ iyo, ganxorcielebuli qmedeba 
zianis anazRaurebis samarTlebriv winapirobad unda miviCnioT. 

kanonmdebeli zianis anazRaurebis winapirobebis zogadi gansazRvriT 
(992) ar kmayofildeba. zogadi formulis momdevno normebi aRweren praqti-
kaSi yvelaze metad gavrcelebul konkretul Semadgenlobebs, romelTa ganx-
orcielebac SeiZleba zianis anazRaurebis safuZveli gaxdes. igive SeiZleba 
iTqvas saxelSekrulebo samarTlis maregulirebel normebzec, sadac kanon-
mdebeli anazRaurebis moTxovnis warmoSobas damrRvevis mier konkretuli 
moqmedebis ganxorcielebas ukavSirebs. (magaliTad, Tu gamCuqebeli boroti 
ganzraxviT damalavs naCuqari nivTis nakls, is valdebulia aanazRauros ase-
Ti qmedebiT dasaCuqrebulisaTvis miyenebuli ziani (527). 

cxadia, kanonmdeblis mizani ver iqneba zianis anazRaurebis konkretuli 
winapirobebis amomwuravi CamonaTvlis Sedgena. aseTi mizani, SeiZleba iTq-
vas, miuRweveli iqneboda. samoqalaqo brunva yoveldRiurad warmoSobs iseT 
urTierTobebs, romlebic Tavisi SinaarsiT unikaluria. ar arsebobs garan-
tia, rom aseTi siis Sedgenis dasrulebidan Tundac ramdenime saaTSi moxdes 
qmedeba, romelic ver moTavsdeba winaswar gansazRvrul CamonaTvalSi, magram 
udavod eqneba zianis anazRaurebis winapirobis xasiaTi. magaliTad, kiber-
Seteva romelime cnobili kompaniis veb-gverdze aSkarad aris qmedeba, rom-
lisTvisac hakerma pasuxi unda agos da zianic unda aanazRauros, Tumca amis 
warmodgena sul raRac 20 wlis win SeuZlebeli iyo, vinaidan arc hakerebi 
arsebobdnen da arc kompaniebs hqondaT veb-gverdebi. 

samoqalaqo kodeqsSi mocemuli zianis anazRaurebis winapirobebi (qmede-
baTa Semadgenlobebi) Tavis droze swored sasamarTlo praqtikam gamokveTa. 
amis Semdeg ki isini sakanonmdeblo normebad iqcnen. naTqvamis naTeli dada-
sturebaa kodeqsis mier iseT qmedebaTa Semadgenlobis ganmtkiceba, rogori-
caa qonebrivi zianis momtani cnobebis gaxmaureba, satransporto saSualebis 

1676 Larenz, Lehrbuch des Schuldrechts, 12 Auflage, Bd II, BT, 1981, 611. 
1677 Larenz, Lehrbuch des Schuldrechts, 12 Auflage, Bd II, BT, 1981, 589.



687

saxelSekrulebo  samarTali

eqsploataciiT miyenebuli zianis anazRaureba da a.S. 
qmedebebi, romlebic pirdapir mocemulia kanonSi da zianis anazRaurebis 

winapirobebad ganixilebian, warmoadgenen erTgvar gzamkvlevs sasamarTlo 
praqtikisaTvis. arsebuli normebis analizis safuZvelze sasamarTlo adgens 
kanonmdeblis ganzraxvas, Tu ra saxis interesi SeiZleba iyos samarTlebrivi 
dacvis Rirsi da Sesabamisad, ris sawinaaRmdegod mimarTuli qmedeba SeiZleba 
gaxdes zianis anazRaurebis safuZveli.1678

calke aRebuli qmedeba jer kidev ar gulisxmobs zianis anazRaurebas, 
rogorc am qmedebis logikur Sedegs. Qqmedebis Sesabamisi negatiuri Sedegis 
arseboba pasuxismgeblobisaTvis aucilebeli winapirobaa. sxva sityvebiT rom 
vTqvaT, aucilebelia qmedebasa da damdgar Sedegs Soris pirdapiri kavSiris 
(mizezobrivi kavSiris) arseboba. 

mizezobrivi kavSiris cneba pirdapir aris dakavSirebuli mizezTan, ro-
gorc folosofiur da logikur kategoriasTan. universaluri axsna, Tu ra 
aris mizezi da raSi mdgomareobs misi arsi, ar arsebobs. am cnebis dazustebas 
kompleqsurad cdiloben rogorc filosofia da logika, aseve sabunebism-
etyvelo mecnierebebi. sadavoa rogorc mizezis erTiani cnebis Camoyalibebis 
SesaZlebloba, aseve misi gamoyvana yoveli konkretuli SemTxvevisa da am Sem-
Txvevis miznebis gaTvaliswinebiT. yvelaze martivad rom vTqvaT, mizezi jaW-
vis erT-erTi rgolia, romelic Tavisi wina-pirobebiT (aseve mizezebiT) aris 
ganpirobebuli da Tavis mxriv, aseve warmoadgens mizezs misi momdevno movle-
nebisa Tu qmedebebisaTvis. am jaWvis yvela rgoli Sedegis formirebaSi Tana-
bar rols ar TamaSobs. Tanamedrove mecnierebaTa erT-erTi umniSvnelova-
nesi Teoriuli amocanaa im relevanturi mizezebis gamokveTa da dadgena, 
romelsac ama Tu im mecnierebam, maT Soris samarTlma konkretuli Sefaseba 
(da maSasadame, Sedegi) unda daukavSiros. samarTali, rogorc humanitaruli 
mecniereba, am mxriv gacilebiT met sirTuleebs awydeba, vidre sabunebism-
etyvelo mimarTulebebi. fizikaSi, qimiasa Tu maTematikaSi arsebuli kanonebi 
bunebriv movlenebTanaa dakavSirebuli da maTi umravlesobis gadaxedva sak-
maod iSviaTad xdeba. samarTali, romelic ara bunebis ZalebiT, aramed ada-
mianTa qceviT aris dainteresebuli, gacilebiT rTuli amocanis winaSe dgas, 
radgan absoluturad identuri qcevebi, maTi gamomwvevi mizezebi da Sedegebi 
TiTqmis ar gvxdeba. xSirad es qcevebi scildeba racionalurobis sazRvrebs 
da gonivrulobis kriteriumiT misi calsaxa Sefaseba ver xerxdeba.1679

filosofiis, fsiqologiisa da samarTlisaTvis cnobilia ramdenime Teor-
ia, romlebic mizezobrivi kavSiris axsnas isaxavda miznad. rogorc ukve aRin-
iSna, movlenaTa da qmedebaTa jaWvSi TiToeuli maTganis Semowmeba da maTT-
vis Sefasebis dros angariSis gaweva SeuZlebelia mizanSewonilad CaiTvalos. 
es xSir SemTxvevaSi ganuxorcielebeli amocanaa. amitom Teoritikosebis mier 

1678 qveTavi dawerilia Larenz, Lehrbuch des Schuldrechts, 12 Auflage, Bd II, BT, 1981, 591-593 mixed-
viT. 
1679 Lange, Shadenersatz, 2003, 79. 
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SemoTavazebul iqna garkveuli gzebi, Tu rogor unda moxdes movlenaTa da 
moqmedebaTa jaWvis ise daviwroeba, rom saboloo Sedegis Sefaseba SesaZle-
beli gaxdes. erT-erTi aseTi Teoriaa e.w. adekvaturobis Teoria, romelic 
yuradRebas amaxvilebda moqmedi piris mier faqtebisa da am faqtebis bunebis 
kanonebTan dakavSirebulobis codnaze. es Teoria kerZo samarTalSi mxolod 
xarvezebiT Tu iqneboda recefcirebuli, radgan codnis, anu subieqturi 
damokidebulebis SemotaniT gamoiricxa mizezobrivi kavSiris damtkiceba 
bralis gareSe pasuxismgeblobis SemTxvevisaTvis. es Teoria germaniaSi inten-
siuri kritikis sagania, vinaidan miiCneva, rom is ver iZleva pasuxs mizezo-
brivi kavSiris dadgenasTan dakavSirebul yvela SekiTxvaze.1680

ganmartebis meTodis gamoyenebiT sasamarTlom unda daadginos aris Tu 
ara mizezobrivi kavSiri qmedebasa da damdgar Sedegs Soris. Kkanonmdebeli am 
sakiTxis regulirebisas savsebiT samarTlianad Semoifargla mxolod zoga-
di formulirebiT da daadgina, rom `anazRaurebas eqvemdebareba mxolod is 
ziani, romelic movalisaTvis winaswar iyo savaraudo da warmoadgens zianis 
gamomwvevi moqmedebis uSualo Sedegs~. met konkretikas samoqalaqo kodeqsi 
ar Seicavs. aris Tu ara uSualo mizezobrivi kavSiri qmedebasa da Sedegs So-
ris, sasamarTlos dasadgenia. mosamarTle unda darwmundes, rom movlenaTa 
jaWvSi movalis qmedeba ganmsazRvreli aRmoCnda imisTvis, rom ziani damd-
gariyo. magaliTad, Tu piri gadawyvets aafeTqos im kompaniis sawyobi, said-
anac ramdenime dRis win, misi azriT, sruliad usamarTlod gaaTavisufles, 
magram TviTnakeTi asafeTqebeli mowyobiloba ar amoqmeddeba, mizezobrivi 
kavSiri saxeze ar gveqneba, Tu warumatebeli mcdelobis momdevno dRes mo-
suli Zlieri wvimis Semdeg sawyobs mexi daecema da cecxli gauCndeba. 

magaliTad, mizezobrivi kavSiri ar arsebobs Sinagan saqmeTa saministros 
mier marTvis mowmobis kanonis sruli dacviT gacemasa da marTvis mowmobis 
mflobelis mier avtosatransporto saSualebis gaufrTxilebeli marTviT 
sxva pirisaTvis miyenebul qonebriv zians Soris. zianis anazRaureba ar dae-
kisreba benzingasamarTi sadguris mflobel kompanias, romlisganac zianis 
mimyenebelma xanZris gaCenisaTvis saWiro benzini SeiZina, mwvervalze asvli-
sas daRupuli axalgazrda alpinistis biZas, romelmac gardacvlil ZmisS-
vils am profesiis arCeva SesTavaza, Jurnalistis dedas Svilis araswori 
aRzrdisTvis, Tuki Svili araswori da qonebrivi zianis mimyenebeli cnobebis 
gavrcelebiT aris dakavebuli da a.S. 

cxadia, mizezobrivi kavSiris arsebobis an ararsebobis mtkiceba yovelT-
vis iseTi martivi ar aris, rogorc moyvanili magaliTebidan Cans. zogjer 
SemTxveva imdenad kompleqsuria da iseTi movlenebisa da qmedebebis urT-
ierTqmedebiT xasiaTdeba, rom qmedebasa da Sedegs Soris `uSualo kavSiris~ 
dadgena rTuldeba. ganmartebis meTodebis gamoyenebiT sasamarTlo erTmane-
Tisagan gamijnavs relevantur da ararelevantur faqtebs da qmedebebs, raTa 
ipovos maT Soris arsebuli Sinagani kavSiri da ase miiRos gadawyvetileba.

1680 Lange, Shadenersatz, 2003, 82-83. 
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4. zianis faqti

ziani, rogorc anazRaurebis erT-erTi winapiroba, detalurad aris ganxi-
luli zianis cnebis samarTlebrivi Sinaarsis ganmartebisas. amitom aq mxolod 
imas aRvniSnavT, rom CamoTvlili winapirobebidan es ukanaskneli sabolood 
ayalibebs anazRaurebis samarTlebriv winapirobaTa sistemas. arsebiTad, 
anazRaurebis valdebulebis arsebobis Sesaxeb dasabuTebuli iuridiuli pa-
suxi swored imitom xdeba saWiro, rom saxezea zianis faqti. Tu ziani ar ar-
sebobs, misi anazRaureba usafuZvlo gamdidrebis klasikuri SemTxveva iqneba, 
xolo `dazaralebuli~ TviTon mogvevlineba viTom kreditoris rolSi, ro-
melic valdebuli iqneba daabrunos yvelaferi, rac usafuZvlod miiRo. 

sisxlis samarTlisagan gansxvavebiT, samoqalaqo-samarTlebrivi sanqciis 
(zianis anazRaurebis) dakisreba mcdelobisaTvis, an mxolod konkretuli 
qmedebis CadenisaTvis am qmedebis realuri uaryofiTi Sedegis arsebobis 
gareSe, gamoricxulia. magaliTad, Tu piri gadawyvets sxva piris kuTvnili 
saukeTeso arabuli cxenis mowamvlas, magrm cxeni mis mier mowodebul mowam-
lul Saqars pirs ar daakarebs, zianis anazRaurebis valdebulebis dakis-
reba ar moxdeba zianis faqtis ararsebobis gamo. cxadia, sxva sakiTxia, iar-
sebebs Tu ara am piris qmedebaSi danaSaulis niSnebi da daekisreba mas Tu ara 
sisxlissamarTlebrivi an administraciul-samarTlebrivi sanqcia. 

saqarTvelos uzenaesi sasamarTlos ganmartebiT, ̀ mtkicebis tvirTis obi-
eqturad da samarTlianad ganawilebis pirobebSi rogorc zainis miyenebis 
faqtis, aseve gacdenili zianis (miuRebeli Semosavlis) odenobis damtkicebis 
tvirTi mosarCelis (kreditoris) mxarezea. amasTan, ziani obieqturi mocemu-
lobiT unda Sefasdes da ara subieqturi damokidebulebiT~.1681

5. gamonaklisebi zianis anazRaurebis kumulaciuri winapirobebidan

a. zianis anazRaurebis winapirobebis kumulaciuri xasiaTi da maTi mniSvn-
eloba moTxovnis dakmayofilebisaTvis

kerZo samarTlis mier aRiarebuli zogadi principis Tanaxmad, zianis anaz-
Raurebis TiToeuli samarTlebrivi winapiroba Tavis funqcias sxva winapiro-
bebTan mWidro kavSirSi asrulebs. aRniSnul winapirobebs Sesabamisi samarT-
lebrivi Sedegebis warmoSoba mxolod erTad arsebobis SemTxvevaSi SeuZliaT, 
Tu kanoniT gamonaklisi ar aris daSvebuli. maTi kumulaciuri xasiaTi xels 
uwyobs zianis anazRaurebis urTierTobis kompleqsur regulirebas da yvela 
im aspeqtis gaTvalswinebas, romlebsac SeuZliaT gavlena iqonion zianis re-
alurad arsebobis dadgenaze, anazRaurebis adekvaturi odenobisa da formis 

1681 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2011 wlis 24 oqtombris #as-307-291-2011 ganCineba. 
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gansazRvraze da a.S. 
Tu TiToeul pirobas cal-calke davaxasiaTebT, aSkara gaxdeba, rom maT 

zianis anazRaurebis erTian mozaikaSi sakuTari unikaluri adgili aqvT da 
zianis anazRaurebis dasaSvebobisa da odenobis saboloo suraTis Camoyali-
bebas ganapirobeben. magaliTad, piris braleuli qmedeba jer kidev ar niS-
navs, rom is mizezobriv kavSirSia damdgar SedegTan (zianTan) da piriqiT, 
dazaralebuli mxaris arseboba ar gulisxmobs, rom misi qonebis Semcire-
ba, gauareseba Tu interesebis xelyofa marTlsawinaaRmdego da braleuli 
qmedebiT moxda. 

kvalifikaciisaTvis mniSvnelovania, rom erTianobaSi gaeces pasuxi im 
kiTxvebs, romlebic yvela winapirobis arsebobaze miuTiTeben. yoveli, 
konkretul SemTxvevasTan dakavSirebuli faqtobrivi garemoebebis SefasebiT 
unda dadgindes bralis xarisxi da forma (ganzraxva Tu gaufrTxilebloba, 
uxeSi gaufrTxilebloba _ Tu martivi, Sereuli brali Tu mxolod erTi mx-
aris brali da a.S.), qmedebis xasiaTi da misi roli zianis miyenebaSi, damate-
biTi faqtorebis arseboba an ararseboba (zianis dadgoma mxolod mocemulma 
qmedebam gamoiwvia, Tu sxva obieqturma da subieqturma faqtorebmac Seuwyves 
xeli. magaliTad, avtoavaria mxolod imis gamo moxda, rom mZRoli gadaWar-
bebuli siCqariT moZraobda, Tu cudma xilvadobam da amindis gauaresebamac 
iTamaSa garkveuli roli). aris Tu ara qmedeba marTlsawinaaRmdego da xom 
ar arsebobs misi gamomricxavi garemoebebi. miuxedavad marTlwinaaRmdegobis 
gamomricxavi garemoebis arsebobisa, xom ar warmoiSoba zianis anazRaurebis 
valdebuleba pirisTvis, vinc ukiduresi aucileblobis pirobebSi moqmedebda 
da a.S. 

sasamarTlo praqtikaSi aris SemTxvevebi, rodesac ar arsebobs zianis 
anazRaurebis ramdenime winapiroba. aseT SemTxvevebSi, qarTuli sasamarTlo 
praqtikis azriT, TiToeuli winapirobis ararsebobaze sagangebo miTiTeba 
savaldebulo ar aris. erT-erTi maTganis daumtkiceblobac ki mosarCelisaT-
vis zianis anazRaurebaze uaris Tqmis safuZveli unda gaxdes. 

erT-erT saqmeSi mosarCele amtkicebda, rom mopasuxis pirutyvma misi na-
Tesebi gaanadgura da iTxovda mis anazRaurebas. saqarTvelos uzenaesi sa-
samarTlo daeTanxma saapelacio sasamarTlos dasabuTebas, romlis Tanax-
madac, `...verc saqmeSi arsebuli masalebiT da verc mowmeTa CvenebebiT ver 
dasturdeboda is garemoeba, rom uSualod mopasuxis pirutyvma gaanadgura 
mosarCelis mosavali... sasamarTlom miiCnia, rom mopasuxes miyenebuli zianis 
dadgomaSi brali ar miuZRvoda. amasTan, saapelacio sasamarTlos sxdomaze, 
Tavad apelantis mier dadasturda faqtobrivi garemoeba masze, rom misi say-
ane nakveTi Semokavebuli ar iyo. mowmeTa CvenebebiT ki dasturdeboda, rom 
h. f-Zem soiis mosavali aiRo. saapelacio sasamarTlom miuTiTa samoqalaqo 
kodeqsis 408-e, 409-e, 992-e, 1003-e muxlebze da aRniSna, rom, vinaidan gansax-
ilvel SemTxvevaSi ar dgindeboda mopasuxis brali damdgar zianSi, ar arse-
bobda a. q-SvilisaTvis, miTiTebuli muxlebiT gaTvaliswinebuli zianis da-
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kisrebis safuZveli.~1682 citata sasamarTlo gadawyvetilebidan adasturebs, 
rom ar arsebobda ara mxolod brali, aramed mopasuxis marTlsawinaaRmdego 
qmedeba (saqmeSi saerTod ar Canda raime qmedeba mopasuxis mxridan), zianis 
faqti (mowmeebi adasturebdnen, rom mosarCelem mosavali miiRo) da Sesabam-
isad, mizezobrivi kavSiric. QmarTalia, mxolod bralis ararsebobac ki sakma-
risi safuZvelia zianis anazRaurebaze uaris TqmisaTvis, Tumca, sasurvelia, 
rom rogorc mxarem, aseve sasamarTlom saTanadod daasabuTos sxva winapiro-
bebis ararseboba, Tu saqmis masalebiT mas amis SesaZlebloba eZleva.

cxadia, Sors wagviyvans (da albaT SeuZlebelic aris) CamoTvla yvela im 
SekiTxvisa, romlebsac zianis anazRaurebis winapirobebis kompleqsuri Ses-
wavlisas pasuxi unda gaeces. is faqti, rom kanonmdebeli ar iZleva winapi-
robebis legalur definiciebs (samoqalaqo kodeqsSi ar arsebobs normebi, 
romlebic pirdapir gascemdnen pasuxs kiTxvaze ra aris brali, ras gulisx-
mobs marTlwinaaRmdegoba, ra moiazreba mizezobrivi kavSiris cnebis qveS, ra 
gansxvavebaa uxeS da martiv gaufrTxileblobas Soris, da a.S.), mowmobs imas, 
rom maTi samarTlebrivi Sinaarsis dadgena unda moxdes Sesabamisi urTier-
Tobebis maregulirebeli normis Sefardebis etapze. moTxovnis safuZvelTan 
(Sesabamis sakanonmdeblo danawesTan) mWidro kavSiris mqone ganmarteba uz-
runvelyofs yvela im konkretul sakiTxze pasuxis gacemas, romlebsac sab-
olood mTavari kiTxvis pasuxamde mivyavarT _ arsebobs Tu ara anazRaurebis 
valdebuleba da misi arsebobis SemTxvevaSi ra SeiZleba CaiTvalos adekvatur 
anazRaurebad? 

uzenaesi sasamraTlo miuToTebs, rom `...piri, romelic sxva pirs marTl-
sawinaaRmdego moqmedebiT miayenebs zians, valdebulia aunazRauros mas es 
ziani. amdenad, pirs... zianis anazRaureba SeiZleba daekisros, Tu arsebobs 
pasuxismgeblobis dakisrebis saTanado pirobebi, kerZod, ziani, marTlsawi-
naaRmdego moqmedeba, mizezobrivi kavSiri moqmedebasa da damdgar Sedegs 
(zians) Soris da zianis mimyeneblis brali~.1683

b. zianis anazRaureba bralis gareSe
zianis anazRaurebis samarTlebrivi winapirobebis kumulaciuri xasiaTi 

sadavo ar aris, Tumca gamonaklisi am normidanac arsebobs. gamonaklisis 
arseboba ar niSnavs imas, rom nebismieri elementis/winapirobis ararsebobas 
SeiZleba gamarTleba moeZebnos. magaliTisTvis, rogorc ukve aRvniSneT, Tu 
ziani, rogorc uaryofiTi Sedegi saxeze ar aris, samoqalaqo-samarTlebrivi 
pasuxismgeblobis dakisreba pirisaTvis dauSvebelia. 

1682 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2011 wlis 6 ianvris #as-987-928-2010 ganCineba.
1683 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2011 wlis 24 Tebervlis #as-1228-1079-2010 ganCineba. msgavsi formulireba gvx-
vdeba aseve uzenaesi sasamarTlos sxva gadawyvetilebaSic: ix. 2011 wlis 28 martis #as-
304-288-11 da 2011 wlis 27 ivnisis #as-260-244-11 ganCineba. 
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teqnologiuri ganviTareba ganapirobebs, rom zianis anazRaurebis konte-
qstSi, samarTali zogjer aqcents mometebul safrTxeze akeTebs da ara piris 
braleulobaze. adamianis mier Seqmnili nebismieri teqnologiuri konstruq-
cia SeiZleba gamovides mwyobridan da movlenaTa aseTi ganviTareba savsebiT 
realuria im SemTxvevaSic ki, Tu usafrTxoebis yvela zoma daculia. aRniSnu-
lis gaTvaliswinebiT, aseTi zianis gamomwvev mizezebs mometebuli safrTxis 
wyaros uwodeben. safrTxis gazrdili xarisxi zogjer gamowveulia teqnikuri 
mowyobilobis qimiuri da fizikuri TvisebebiT, rac garemosTan urTierTq-
medebis Sedegad SeiZleba safrTxis wyaro gaxdes. 

magaliTi:
erT-erT dasaxlebul punqtSi eleqtroenergiis gaTiSvis safuZveli gaxda 

maRali Zabvis qvesadgurSi Sefrenili Citi, romelmac ukan gamofrena veRar 
moaxerxa. aseT dros maRalia imis albaToba, rom maRali Zabvis sadenebze 
gaCenilma cecxlma gaanadguros mesame pirebis kuTvnili qoneba an Seamciros 
maTi Rirebuleba. 

piri, romelsac sakuTrebaSi aqvs mometebuli safrTxis wyaro, valdebu-
lia gansakuTrebuli sifrTxiliT moekidos mis eqspluatacias. imis codna, 
rom nebismieri zianisaTvis, rac am wyarosTan iqneba dakavSirebuli, kanoni 
subieqturi damokidebulebis sakiTxis garkvevis gareSe mainc mas mosTxovs 
pasuxs, uzrunvelyofs (an unda uzrunvelyos) am pirebis pasuxismgeblobis 
maRal xarisxs.

bralis gareSe pasuxismgeblobis ZiriTadi samarTlebrivi ganmsazRvre-
lia mtkicebis procesis gamartiveba.1684 vinaidan subieqturi damokidebuleba 
samarTlebrivi SefasebisaTvis aqtualuri ar aris, rCeba mxolod is, rom 
dazaralebulma daamtkicos mometebuli safrTxis wyarodan zianis warmoSo-
ba. amis dadasturebis SemTxvevaSi anazRaurebis samarTlebrivi dabrkoleba 
aRar iarsebebs. 

qarTuli samoqalaqo kodeqsi mometebuli safrTxis wyaroTi bralis ga-
reSe miyenebuli zianis ramdenime saxes icnobs. kerZod, ziani anazRaurdeba 
dauZleveli Zalis arsebobis SemTxvevaSic ki, Tu misi dadgoma gamowveulia 
eleqtrogadamcemi xazebis avariiT anda navTobis, gazis wylis an navTob-
produqtebis mimwodebeli mowyobilobebis dazianebiT (1000). am SemTxvevaSi 
dazaralebulma mxarem mxolod is unda daamtkicos, rom arsebobs mizezo-
brivi kavSiri misTvis zianis miyenebasa da zemoaRniSnuli mowyobilobebis 
dazianebas Soris.

saapelacio sasamarTlos erT-erT gadawyvetilebaSi, sarCelis dakmayo-
filebisa da zianis anazRaurebis valdebulebis aRiarebis miuxedavad, sa-
samarTlom dasabuTebuli pasuxi ar gasca eleqtrodistribuciis kompaniis 
Sesagebels imasTan dakavSirebiT, rom zianis miyeneba kompaniis braliT ar 
momxdara. saqmeSi arsebuli eqspertizis daskvnis safuZvelze sasamarTlom 

1684 Church/Corbett/Richard/White, Tort Law, The American and Lousiana Perspectives, 2008, 479. 
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sarCeli nawilobriv daakmayofila, Tumca samotivacio nawilSi bralis gar-
eSe pasuxismgeblobis principma asaxva ver pova. igi ar Seicavs imaze miTiTe-
bas, rom msgavs SemTxvevebSi pasuxismgebloba bralis gareSe dgeba da mxaris 
mtkiceba bralis ararsebobis Sesaxeb uSedegoa. aRsaniSnavia, rom uzenaesma 
sasamarTlom gaiziara qvemdgomi instanciis dasabuTeba da sakasacio saCivari 
dauSveblad cno.1685

meore SemTxveva, romlis drosac dauZleveli Zalis arseboba da Sesabam-
isad, bralis ararseboba ar gamoricxavs piris valdebulebas aanazRauros 
ziani, dakavSirebulia saaviacio-santrasporto saSualebis eqspluatacias-
Tan (999 III). am SemTxvevaSic bralis gareSe pasuxismgeblobis dasaSvebad aRi-
arebis safuZveli safreni saSualebaa, rogorc mometebuli safrTxis wyaro. 

pirebs, romelTa samarTlebrivi Tu teqnikuri kontrolis qveSac imy-
ofeba mometebuli safrTxis wyaro, gacnobierebuli unda hqondeT is riski, 
rac am wyaros eqspluataciasTan aris dakavSirebuli. kanoni maT arTmevs 
uflebas miuTiTon bralis ararsebobaze iseT SemTxvevebSic ki, roca isini 
yvelaze obieqturi SefasebiT uZlurni iyvnen mieRoT prevenciuli zomebi 
an Semdgomi reagirebiT Tavidan aecilebinaT/SeemcirebinaT ziani. am Sem-
TxvevaSi pasuxismgebloba damokidebulia ara braleulobaze, aramed riskis 
proporciaze.1686Ggazrdili riskis gamo kanonmdebli irCevs dazaralebulis 
sasargeblo pozicias da misTvis miyenebuli zianis anazRaurebas akisrebs 
pirs, romelmac arc icoda da arc SeiZleboda scodnoda SesaZlo zianis 
dadgomis Sesaxeb. 

amerikul samarTalSi arsebobs mometebuli safrTxis wyarosTan dakav-
Sirebuli sakmaod saintereso klasifikacia, romlis Tanaxmadac erTmaneTi-
sagan ganasxvaveben mometebul safrTxes, romelic aseTad aris aRiarebuli 
kanonis mier, an SeiZleba dadgindes sasamarTlo praqtikis Sedegad. magali-
Tad, luizianaSi aRiarebulad iTvleba, rom mometebuli safrTxis wyaroa: 
1) toqsikuri gazebis sacavi 2) mcenareebis damtverva TviTmfrinavebiT; 3) 
boZebis ganTavseba miwaSi; 4) asafeTqebeli nivTierebebi.1687

g. mizezobrivi kavSirisa da qmedebis ararseboba bralis gareSe pasuxismge-
blobisas

bralis gareSe pasuxismgebloba gulisxmobs pirisaTvis anazRaurebis 
dakisrebas damdgari uaryofiTi Sedegisadmi subieqturi damokidebulebis 
miuxedavad. rogorc wesi, aseTi sagamonakliso regulireba Seexeba momete-
buli safrTxis wyarodan momdinare zians. aseT wyaroebad qarTveli kanon-
mdebeli aRiarebs kabelebs, milebsa da saaviacio transports. bralis gareSe 
pasuxismgeblobis dakisreba zogjer Tavis TavSi moicavs iseTi zianis anaz-

1685 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2011 wlis 17 martis #as-1385-1221-2010 ganCineba. 
1686 Church/Corbett/Richard/White, Tort Law, The American and Lousiana Perspectives, 2008, 480. 
1687 Church/Corbett/Richard/White, Tort Law, The American and Lousiana Perspectives, 2008, 496. 
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Ruarebasac, romelic gamoricxavs qmedebisa da mizezobrivi kavSiris arse-
bobas. xSirad amboben, rom am dros pasuxismgebloba ar aris dafuZnebeli 
mizezobriv kavSirze.1688

Tu davuSvebT, rom damdgari Sedegi piris subieqturi kontrolis miR-
maa, maSin isic unda vaRiaroT, rom am piris nebiT moqmedebas SeuZlebelia 
mizezobrivi kavSiri hqondes zianTan. 

magaliTad, Tu axlad garemontebuli eleqtrogadamcemi xazebi, romelic 
umaRles teqnikur standartebs akmayofilebs, SeiZleba xanZris gaCenis mizezi 
da ramdenime saxlis dawvis gamomwvevi gaxdes, aSkaraa, rom raime aramarTe-
bul qmedebas (moqmedebas an Tundac umoqmedobas) eleqtrogadamcemi ins-
frastruqturis mesakuTre kompaniis mxridan adgili ar hqonia. piriqiT, man 
gaakeTa maqsimumi, risi gakeTebac uaryofiTi Sedegis Tavidan asacileblad 
SeiZleboda. Sesabamisad, raime mizezobrivi kavSiri damdgar Sedegsa da ganx-
orcielebul qmedebas (infrastruqturis reabilitacas) Soris ar arsebobs. 

samarTlis mizania, miyenebuli ziani aunazRaurebeli ar darCes. ami-
tom kanoni irCevs konkretul subieqts (eleqtrogadamcemi xazebis, sahaero 
xomaldis mesakuTres), romelsac misi subieqturi damokidebulebis, misi kon-
trolis qveS arsebuli qmedebis miRma akisrebs pasuxismgeblobas da amis say-
ovelTao deklarirebiT afrTxilebs, rom SesaZloa mouwios zianis anazRau-
reba iseT SemTxvevebSic, rac `aravis brali ar iqneba~ da rasac konkretul 
drosa da sivrceSi obieqturad eqneba adgili.

III. sasamarTlo praqtika 

saqmis proceduruli istoria :
 Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegias sarCeliT 

mimarTa a. f-ma mopasuxe Sps gazeT „a-is“ mTavari redaqtoris mimarT. mo-
sarCelem moiTxova mopasuxisaTvis mis sasargeblod moraluri zianis asanaz-
Raureblad 10000 laris dakisreba, agreTve, mopasuxisaTvis gazeT „a-Si“ ori 
werilis gamoqveynebis davaleba. 

Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 
gadawyvetilebiT, a. f-is sarCeli1689 nawilobriv dakmayofilda: Sps gazeT „a-
is“ redaqtors mosarCelis sasargeblod daekisra moraluri zianis anazRau-
reba 1500 laris odenobiT; danarCen nawilSi sarCeli ar dakmayofilda.

pirveli instanciis sasamarTlos gadawyvetileba modave mxareebma gaas-
aCivres saapelacio wesiT.

f-ma saapelacio saCivriT moiTxova sarCelis daukmayofilebel nawilSi 

1688 Larenz, Lehrbuch des Schuldrechts, 12 Auflage, Bd II, BT, 1981, 701. 
1689 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 20 Teberv-
lis as-1278-1298-2011 gadawyvetileba
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gasaCivrebuli gadawyvetilebis gauqmeba da axali gadawyvetilebiT sarCe-
lis srulad dakmayofileba. Sps gazeT „a-is“ saapelacio saCivris moTxovnas 
warmoadgenda saqalaqo sasamarTlos gadawyvetilebis gauqmeba sarCelis dak-
mayofilebul nawilSi da axali gadawyvetilebiT mis dakmayofilebaze uaris 
Tqma.

Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 
gadawyvetilebiT, Sps gazeT „a-is“ saapelacio saCivari ar dakmayofilda, am 
gadawyvetilebiT dakmayofilda a. f-is saapelacio saCivari, gauqmda Tbilisis 
saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis gadawyvetileba moral-
uri zianis anazRaurebis mizniT Tanxis dakisrebis nawilSi da am nawilSi 
miRebul iqna axali gadawyvetileba. a. f-is sarCeli nawilobriv dakmayofil-
da: Sps gazeT „a-is“ redaqtors (mTavar redaqtors) mosarCelis sasargeblod 
daekisra 3000 laris gadaxda.

saapelacio sasamarTlos gadawyvetileba sakasacio wesiT gaasaCivra Sps 
gazeTma „a-ma“, romelmac moiTxova gasaCivrebuli gadawyvetilebis gauqmeba 
da axali gadawyvetilebiT sarCelis dakmayofilebaze uaris Tqma.

faqtobrivi garemoebebi:
mosarCele a. f-i aris enaTmecnieri, filologiis mecnierebaTa doqto-

ri, profesori, romelsac gamocemuli aqvs aTze meti wigni da gamoqveyneb-
uli aqvs mravali statia, publikaciis paralelurad, wlebis ganmavlobaSi, 
mosarCeles gamoqveynebuli aqvs ramdenime aTeuli statia sazogadoebriv-
politikur sakiTxebze (maT Soris, polemikuri xasiaTis).

mopasuxe Sps gazeT „a-is“ redaqtori (mTavari redaqtori) l. n-i amave 
dros aris Sps gazeT „a-is“ mflobeli (gamomcemeli) da direqtori.

saapelacio sasamarTlom miiCnia, rom saqalaqo sasamarTlom sworad Sea-
fasa gadawyvetilebis 3.2.6 da 3.2.7 punqtebSi miTiTebuli garemoebebi da 
marTebulad CaTvala Semdegi winadadebebi uxamsobad:

 1. ... „snaiperma“ f-ma ...miuSvira sasrolad Tavisi uzneo ukanali“;
 2. megruli sityvebisgan Semdgari winadadeba _ „skani mikatyorinali cu-

des gacvenu, si rungu koCi“.
saapelacio sasamarTlos mosazrebiT, aRniSnuli gamonaTqvamebi arRvevda 

sazogadoebSi damkvidrebul eTikur normebs, rac TavisTavad, rogorc zneo-
brivad, ise samarTlebrivad gasakicx qmedebas warmoadgenda.

saapelacio sasamarTlos dasabuTeba:
saapelacio sasamarTlom ar gaiziara apelant Sps „a-is“ mosazreba, rom 

dava unda gadawyvetiliyo mxolod „sityvisa da gamoxatvis Tavisuflebis 
Sesaxeb“ saqarTvelos kanonis Sesabamisad. saapelacio sasamarTlom CaTvala, 
rom mosarCelis moTxovnis normatiul safuZvlad mxolod dasaxelebuli 
kanonis me-6 muxli _ sasamarTlo garantiebi _ ar SeiZleboda miCneuliyo. 
sasamarTlos ganmartebiT, marTalia, am kanonis muxlebi uzrunvelyofen 
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pativisa da Rirsebis Selaxvis SemTxvevaSi samarTlebriv gzas, magram Ta-
visTavad moTxovnis uzrunvelyofis pirobebs ar qmnian. kanonis me-13 muxli 
saubrobs mtkicebulebaTa moZiebis valdebulebaze da ara moTxovnis norma-
tiul safuZvelze. Sesabamisad, Tavad am normis definiciidan gamomdinare, 
miTiTebuli muxlis saxiT saxezea Rirsebisa da pativis samoqalaqo regu-
lirebis Semavsebeli norma, rac sakiTxis samoqalaqo kodeqsiT gadawyvetis 
winapirobas qmnis.

saapelacio sasamarTlom aseve ganmarta, rom adamianis pativi absolutu-
rad dacul samarTlebriv sikeTes ganekuTvneba. adamianis pativi, rogorc 
misi Rirsebis Semadgeneli nawili, daculia saqarTvelos konstituciis me-
17 muxliT. pativis Selaxva, iseve rogorc sakuTrebis xelyofa, miuTiTebs 
damrRvevis qmedebaSi marTlwinaaRmdegobis arsebobaze. saapelacio sasamarT-
lom daaskvna, rom mopasuxis zemoT dasaxelebuli gamonaTqvamebi pativis Sem-
laxavia.

saapelacio sasamarTlos SefasebiT, mosarCelis mimarT adgili hqonda 
ciliswamebas. v.x-a gazeT „a-is“ 2009 wlis 2-8 noembris nomerSi wers: „...a. 
f-s icnoben rogorc kacs, romelic cecxlze navTs asxamda samoqalaqo omis 
avbediT wlebSi da samegrelos Seseul bandebs „inteleqtualur“ mxardaWeras 
uwevda. ai, es aris „sasaxelo“ faqti, romliTac f-i saqarTvelos uaxles 
istoriaSi Seva“...samoqalaqo omi damTavrda, magram ar damTavrebula is f-
isTvis _ megrelTmoZuleobis sindromiT daavadebuli es asakovani kaci kvlav 
sangarSi zis da „srolas“ agrZelebs“.

saapelacio sasamarTlom aRniSna, rom „sityvisa da gamoxatvis Tavisu-
flebis Sesaxeb“ saqarTvelos kanonis miznebidan gamomdinare, termini „faq-
ti“ unda ganvasxvavoT termin „Sefasebisgan“, radgan es ukanaskneli aris kon-
stituciiT daculi azris gamoxatva. gansaxilvel SemTxvevaSi, saapelacio 
sasamarTlom CaTvala, rom gamonaTqvami: al. f-s icnoben, rogorc kacs, ro-
melic cecxlze navTs asxamda samoqalaqo omis avbediT wlebSi da samegrelos 
Seseul bandebs „inteleqtualur“ mxardaWeras uwevda _ mkiTxvels awvdida 
informacias obieqturad momxdaris Sesaxeb da saimisod gamodgeboda, rom 
Seeqmna adresatisaTvis warmodgena obieqturad momxdar faqtze. am Tval-
sazrisiT, misi gadamowmeba SesaZlebeli iyo (SesaZlebeli iyo obieqturad 
gadamowmebuliyo, marTlac uwevda Tu ara aseT daxmarebas mosarCele same-
grelos Seseul bandebs).

saapelacio sasamarTlos ganmartebiT, „sityvisa da gamoxatvis Tavisu-
flebis Sesaxeb“ saqarTvelos kanonis me-16 muxli iZleva imis winapirobas, Tu 
samarTlebrivi davis procesSi romeli mxare atarebs mtkicebis valdebule-
bas, rodesac arsebobs varaudi, rom zianis mimyenebelma icoda mis mier gam-
JRavnebuli garemoebebis uzustobis Sesaxeb. am SemTxvevaSi mtkicebis tvirTi 
gadadis zianis mimyenebelze, romelmac unda amtkicos, rom ar icoda imis 
Taobaze, rom mis mier gamJRavnebuli faqti _ mosarCele samegrelos Seseul 
bandebs „inteleqtualur“ mxardaWeras uwevda _ mcdari iyo. amgvari mtkice-
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ba mopasuxes ar ganuxorcielebia. specialuri kanonis Tanaxmad, ciliswameba 
ganmartebulia rogorc arsebiTad mcdari faqtis Semcveli da pirisaTvis 
zianis mimyenebeli, misi saxelis gamtexi gancxadeba, rasac mosarCelis mimarT 
hqonda adgili. aseT SemTxvevaSi zianis mimyeneblis braleulobis ganmsaz-
Rvrelad ubralo daudevrobac sakmarisia. am daudevrobis Sedegad mosar-
CelisaTvis miyenebul moralur zianSi moiazreba is garemoeba, rom amgvari 
cru faqtebis gamavrcelebeli gamonaTqvamebi ukve aRibeWda mkiTxvelTa cno-
bierebaSi.

saapelacio sasamarTlos mosazrebiT, sadavo publikaciebSi arsebuli gam-
onaTqvamebis Sefasebad, Tvalsazrisad miCnevis SemTxvevaSic ki mosarCeles 
SeeZlo zianis anazRaurebis moTxovna. marTalia, Sefasebebi ar eqvemdebareba 
klasifikacias WeSmariteba-araWeSmaritebis niSnis mixedviT, maT ar ZaluZT 
warmoSvan zianis anazRaurebis moTxovnis ufleba da isini agreTve negati-
uri azris Tavisuflad gamoxatvis kategorias miekuTneba, magram, rodesac 
kritika miaRwevda Seuracxmyofeli gamonaTqvamebis zRvars, anu, rodesac 
gamonaTqvamis Seuracxmyofeli xasiaTi wina planze gadmoinacvlebda, Sefase-
biTi azris gavrceleba marTlsawinaaRmdego da dasjadi iqneboda. aseT Sem-
TxvevaSi „sityvisa da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanonis, 
saqarTvelos kontituciis me-17 muxlTan Sesabamisi ganmarteba warmoadgenda 
dazaralebulis pativisa da Rirsebis dacvis garantias madiskriminirebeli 
subiqturi Sefasebisas.

rac Seexeba zianis odenobis gansazRvris sakiTxs, saapelacio sasamarT-
lom CaTvala, rom igi nawilobriv unda gazrdiliyo.

a. f-is saapelacio saCivris im nawilTan mimarTebiT, romelic Seexeboda 
2007 wlis Teberval-martSi gazeT „a-Si“ gamoqveynebul sadavo gancxadebebs, 
saapelacio sasamarTlom srulad gaiziara saqalaqo sasamarTlos Sefasebebi, 
daskvna am nawilSi sarCelis xadazmulobasTan dakavSirebiT, aseve, _ saqa-
laqo sasamarTlos msjeloba sadavo werilebis mopasuxis mier gamoqveynebis 
davaldebulebaze uaris Tqmis nawilSi. 

sakasacio sasamarTlos daskvniTi gadawyvetileba:
sakasacio sasamarTlo saqmis Seswavlis, sakasacio saCivris safuZvlebis 

ganxilvis Sedegad miiCnevs, rom Sps gazeT „a-is“ sakasacio saCivari unda da-
kmayofildes Semdeg garemoebaTa gamo:

1. mocemul SemTxvevaSi sakasacio sasamarTlos mier gansaxilvel sakiTxs 
warmoadgens gasaCivrebuli gadawyvetilebiT Sps gazeT „a-is“ 2009 wlis 2-8 
noembris nomerSi „arsebobs Tu ara proeqti „saqarTvelo megrelebis gareSe“ 
gamoqveynebul statiaSi gamoTqmuli calkeuli mosazrebebis ciliswamebad 
miCnevis marTlzomiereba.

aRniSnul sakiTxTTan dakavSirebiT, saapelacio sasamarTlos mier dadge-
nilia Semdegi faqtobrivi garemoebebi:
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mopasuxe gazeTi „a-i“ farTo tiraJiT ibeWdeba da vrceldeba saqarT-
velos mTel teritoriaze. 

Sps gazeT „a-is“ 2009 wlis 2-8 noembris №44 (789) nomerSi gamoqveynebul 
werilSi saTauriT _ „arsebobs Tu ara proeqti „saqarTvelo megrelebis ga-
reSe“ avtori v.x-a mosarCele al.f-is misamarTiT wers: „ . . . a .f-s icno-
ben rogorc kacs, romelic cecxlze navTs asxamda samoqalaqo omis avbediT 
wlebSi da samegrelos Seseul bandebs „inteleqtualur“ mxardaWeras uwevda. 
ai, es aris „sasaxelo“ faqti, romliTac f-i saqarTvelos uaxles istoriaSi 
`Seva“. samoqalaqo omi damTavrda, magram ar damTavrebula is f-isTvis _ 
megrelTmoZuleobis sindromiT daavadebuli es asakovani kaci kvlav sangar-
Si zis da „srolas“ agrZelebs“; „samegrelo saqarTvelo ar hgonia `snaiper“ 
f-s da imitom miuSvira sasrolad Tavisi uzneo ukanali? ra ekuTvnis axla 
am kacs, Zvirfaso mkiTxvelo, SeiZleba aseT adamians erqvas mecnieri, pro-
fesori, inteligenti? skani mikatyorinali cudes gacvenu, si rungu koCi 
. . .“; `yvela sikeTesTan erTad al. f-i Tavxedia, romelmac Tavis erT-erT 
publikaciaSi iseTi Seuracxyofa miayena samegrelos, rom ara misi xandazmu-
loba, megrelebi, albaT, sxvanair pasuxs mosTxovdnen cinikosobis xasiaTze 
damdgar „mecniers“; `ar mCvevia oponentebTan uxeSi saubari, magram f-i Tavi-
si abuCad amgdebi toniTa da cinizmiT maiZulebs, xurda davubruno. erTxel 
ar vupasuxe, orjer ar vupasuxe _ am pinoCetis tola kacs ra diskusia unda 
gavumarTo-meTqi, vifiqre“; `axla mkiTxvelma gansajos, me var separatisti, 
Tu f-i usindiso cilismwamebeli, romelic mabralebs TiTqos me vTxzavde 
xelovnurad problemebs samegreloze.

zemoT dasaxelebuli werili garkveulwilad pasuxobda mosarCelis mier 
sxvadasxva gazeTSi gamoqveynebul statiebs, maT Soris, gazeT „literatu-
ruli saqarTvelos“ 2007 wlis 16 Tebervlis nomerSi gamoqveynebul werils 
saTauriT _ „uzneobasac unda hqondes sazRvari! (v. x-as da sxvaTa pasuxad)“, 
sadac mosarCele ar eTanxmeba gazeT „ciskris“ 2006 wlis ivlisis nomerSi da-
beWdili koleqtiuri werilis („pirwavardnili separatizmi Tu pirwavardnili 
provokacia“) avtorebis mier poet murman lebaniZis ori leqsis ganmartebasa 
da Sefasebas; koleqtiuri werilis avtorebi miiCneven, rom es leqsebi same-
grelos winaaRmdeg daiwera e.SevardnaZis dakveTiT, saxeldobr, maTi azriT, 
„cotne _ gamyidvels“ leqsSi cotne dadiani eris moRalated aris gamocxade-
buli, xolo usaTauro leqsSi ki, erTi saukunis winaT megrulad naTargmni 
„vefxistyaosani“ sababad iqna gamoyenebuli samegrelos mimarT fsiqologi-
uri zemoqmedebis moxdenis mizniT. mosarCele Tavis werilSi detalurad da 
vrclad mimoixilavs TiToeul leqss, koleqtiuri werilis avtorTa Sexed-
ulebebis mcdarobis dasamtkiceblad;

mosarCele a. f-i aris enaTmecnieri, filologiis mecnierebaTa doqto-
ri, profesori, romelmac gamosca aTze meti wigni da gamoaqveyna mravali 
statia; samecniero xasiaTis publikaciis paralelurad, wlebis ganmavlobaSi 
mosarCelem gamoaqveyna ramdenime aTeuli statia sazogadoebriv-politikur 
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sakiTxebze (maT Soris, polemikuri xasiaTis).

2. samoqalaqo saproceso kodeqsis 404-e muxlis pirveli nawilis Tanax-
mad, sakasacio sasamarTlo amowmebs gadawyvetilebas sakasacio saCivris far-
glebSi. amave kodeqsis 407-e muxlis Tanaxmad, saapelacio sasamarTlos mier 
damtkicebulad cnobili faqtobrivi garemoebebi savaldebuloa sakasacio 
sasamarTlosaTvis, Tu wamoyenebuli ar aris dasaSvebi da dasabuTebuli pre-
tenzia (Sedaveba).

mocemul saqmeSi saapelacio sasamarTlos mier dadgenili faqtobrivi 
garemoebebi sakasacio saCivriT sadavod araa gamxdari. kasatori sadavod 
xdis dadgenili faqtebis samarTlebriv Sefasebas.

sakasacio sasamarTlo iziarebs kasatoris mosazrebas gansaxilveli davis 
mimarT „sityvisa da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanonis 
gamoyenebis Taobaze.

sakasacio sasamarTlo ganmartavs, rom saqarTvelos samoqalaqo kodeqsis 
me-18 muxlis mixedviT (cvlilebamde moqmedi redaqciiT), pirs ufleba hqon-
da, sasamarTlos meSveobiT moeTxova pativis, Rirsebis, piradi cxovrebis 
saidumloebis Semlaxveli cnobebis uaryofa, Tu cnobebis gamavrcelebeli 
ar daamtkicebda, rom isini sinamdviles Seesabameboda. 2004 wlis 24 ivniss 
dasaxelebul muxlSi Sevida cvlileba, romliTac kanonmdebelma gaiTval-
iswina me-18 muxlSi miTiTebuli uflebebis dacva `kanoniT dadgenili wesiT“.

2004 wlis 24 ivniss miRebul iqna saqarTvelos kanoni „sityvisa da gamox-
atvis Tavisuflebis Sesaxeb“. am kanonis pirveli muxlis „e“ qvepunqtiT dam-
kvidrda ciliswamebis cneba. aRniSnuli normiT, aseTad CaiTvleba arsebiTad 
mcdari informaciis Semcveli da pirisaTvis zianis mimyenebeli, misi saxelis 
gamtexi gancxadeba.

gansaxilvel saqmeSi mosarCele sarCelSi aRniSnavs, rom mopasuxe gazeTSi 
mis mimarT gavrcelebuli informacia sinamdviles ar Seesabameba, anu mosar-
Celis azriT, Sps gazeTma „a-ma“ gamoaqveyna cilismwamebluri werili, ramac 
Selaxa misi pativi, Rirseba da saqmiani reputacia, Sesabamisad, sakasacio sa-
samarTlo miiCnevs, rom dava unda gadawydes specialuri kanoniT _ „sityvisa 
da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanoniT.

3. gasaCivrebuli gadawyvetilebiT mosarCele miCneulia kerZo pirad da 
sasamarTlom mis mimarT kerZo piris ciliswamebis standartiT ixelmZRvane-
la. es garemoeba sakasacio saCivriT sadavod araa gamxdari.

kerZo piris ciliswamebisaTvis samoqalaqo-samarTlebriv pasuxismge-
blobas awesebs „sityvisa da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos 
kanonis me-13 muxli, romlis Tanaxmad, pirs ekisreba samoqalaqo-samarT-
lebrivi pasuxismgebloba kerZo piris ciliswamebisaTvis, Tu mosarCele sa-
samarTloSi daamtkicebs, rom mopasuxis gancxadeba Seicavs arsebiTad mcdar 
faqts uSualod mosarCelis Sesaxeb da am gancxadebiT mosarCeles ziani mi-
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adga.
miTiTebuli norma mtkicebis tvirTs mTlianad mosarCeles akisrebs, rac 

imas niSnavs, rom sasamarTloSi sarCelis wardgenisas mosarCelea valdebuli 
da ara mopasuxe, amtkicos Semdegi:

mopasuxem mis Sesaxeb gaavrcela sadavo gancxadeba;
sadavo gancxadeba ar Seesabameba sinamdviles, anu igi mcdari faqtebis 

Semcvelia;
sadavo gancxadeba zians ayenebs mis pativs, Rirsebasa da saqmian reputa-

cias.
ciliswamebis Semadgenlobis umTavres elements warmoadgens sinamdvilis 

Seusabamo, arsebiTad mcdari faqtebis gavrceleba. amdenad, mosarCelem, up-
irvelesad swored is unda daamtkicos, rom uSualod mis Sesaxeb mopasuxem 
gaavrcela faqtebi, es faqtebi arsebiTad mcdaria da sinamdviles ar Seesa-
bameba.

mocemul SemTxvevaSi, sadavo gancxadebis (werilis) mopasuxis mier 
gavrcelebis faqti sadavo araa, magram kasatori miiCnevs, rom werilSi 
moyvanili sadavo gamonaTqvamebi warmoadgens misi avtoris mosazrebebs, Se-
fasebebs da ara faqtebze miTiTebas mopasuxis Sesaxeb.

4. sakasacio palata miiCnevs, rom davis sworad gadawyvetisaTvis mniS-
vnelovania gairkves, mopasuxis mier gamoqveynebuli werilis sadavo gam-
onaTqvamebi miekuTvneba faqtebsa Tu SefasebiT msjelobas (azrs). aRniSnuli 
aucilebeli pirobaa ciliswamebis gansazRvrisaTvis, vinaidan „sityvisa da 
gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanoniT, azri daculia ab-
soluturi privilegiiT, rac gamoricxavs samoqalaqo-samarTlebriv pasux-
ismgeblobas, kerZod, miTiTebuli kanonis pirveli muxlis „f“ qvepunqtis 
mixedviT, absoluturi privilegia ganmartebulia, rogorc kanoniT gaTval-
iswinebuli pasuxismgeblobisagan piris sruli da upirobo ganTavisufleba, 
xolo, amave kanonis me-4 muxlis pirveli nawilis Tanaxmad, azri daculia 
absoluturi privilegiiT.

faqtisa da azris gamijvnisaTvis aucilebelia gamijvnis kriteriumebis 
dadgena. amisaTvis unda mivmarToT „sityvisa da gamoxatvis Tavisuflebis 
Sesaxeb“ saqarTvelos kanonis me-7 muxls, romelic minimalur standarts 
awesebs azrisa da faqtis gamijvnisaTvis, kerZod, miTiTebuli muxlis me-5 
punqtis Tanaxmad, azris an faqtis statusis miniWebis sakiTxis ganxilvisas 
yovelgvari gonivruli eWvi, romelic ver dadasturdeba kanoniT dadgenili 
wesiT, unda gadawydes gancxadebaSi moyvanili cnobebisaTvis azris statusis 
miniWebis sasargeblod. Tavad azris definicia mocemulia zemoxsenebuli kan-
onis pirveli muxlis „b“ qvepunqtSi, romlis mixedviT, azri aris SefasebiTi 
msjeloba, Tvalsazrisi, komentari, agreTve, nebismieri saxiT iseTi Sexed-
ulebis gamoxatva, romelic asaxavs romelime pirovnebis, movlenis an sagnis 
mimarT damokidebulebas da ar Seicavs dadasturebis an uaryofis faqts.
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sityva „azri“ farTod ganmartebisas gulisxmobs gansjas, damokidebule-
basa Tu Sefasebas, romlis siswore Tu mcdaroba damokidebulia mTlianad 
individze, mis subieqtur damokidebulebaze. faqtebi ki, Cveulebriv, mokle-
bulia subieqtur damokidebulebas, igi obieqturi garemoebebidan gamomdin-
areobs, anu Cven gvaqvs imis SesaZlebloba, rom faqti SevamowmoT da vnaxoT, 
is realurad arsebobda Tu ara. swored amitom, faqtebis gadamowmeba da 
misi namdvilobasTan Sesabamisobis dadgena SesaZlebelia. xSir SemTxvevaSi, 
azrebi da faqtebi erTmaneTs mWidrod ukavSirdeba da maTi gamijvna rTu-
lia. es ganpirobebulia imiT, rom gamoTqmis orive forma iSviaTad gvxvdeba 
sufTa saxiT. umTavresad, sWarbobs swored iseTi gamonaTqvamebi, romlebSic 
Tavs iyris rogorc SefasebiTi, aseve faqtobrivi elementebi. azri xSirad 
eyrdnoba da exeba faqtebs, faqtebi ki, Tavis mxriv, azris safuZvelia, ro-
melic adasturebs an uaryofs maT, amitomac, xSirad sakamaTo gamonaTqva-
mis, rogorc Sexedulebis an rogorc faqtis gadmocemis, kvalificirebis 
dros SesaZlebelia gamoTqmis konteqstis mixedviT misi calkeuli nawilebis 
izolireba, magram es meTodi gamarTlebulia mxolod maSin, rodesac amiT ar 
ikargeba an ar yalbdeba gamonaTqvamis Sinaarsi da namdvili azri. Tuki aseTi 
izolireba SeuZleblia gamonaTqvamis Sinaarsis gayalbebis gareSe, maSin es 
gamonaTqvami unda CaiTvalos mTlianad azris gamoTqmad, anu Sexedulebad, 
SefasebiT msjelobad da, Sesabamisad, mTlianad unda iqnes Seyvanili ZiriTa-
di uflebiT dacul sferoSi.

evropis precedentuli samarTlis mimoxilvac cxadyofs, rom faqtisa 
da mosazrebis gamijvna aucilebeli pirobaa ciliswamebis gansazRvrisaTvis. 
aRniSnul sakiTxTan dakavSirebiT sainteresoa adamianis uflebaTa da Tavi-
suflebaTa dacvis evropuli sasamarTlos gadawyvetileba saqmeze _ `lin-
gensi avstriis winaaRmdeg“ (8 ivnisi, 1986 weli), sadac sasamarTlom xazgas-
miT aRniSna faqtebsa da SefasebiT msjelobas Soris gansxvaveba da miuTiTa, 
rom mosazrebis (SefasebiTi msjelobis) faqtebiT damtkiceba SeuZlebelia, 
amitom arc is SeiZleba, rom vinmes am mosazrebis sisworis damtkiceba dae-
valos. SefasebiTi msjelobis simarTlis damtkiceba gadauWreli amocanaa. 
faqtis arsi SeiZleba demonstrirebul iqnes, magram SefasebiTi msjelobis 
simarTle ar SeiZleba mtkicebis sagani iyos. SefasebiTi msjelobis simarT-
lis damtkicebis moTxovna warmoadgens ieriSis mitanas azris Tavisuflebaze.

gansaxilvel SemTxvevaSi, saapelacio sasamarTlom faqtebad miiCnia sa-
davo werilSi gamoTqmuli Semdegi mosazrebebi: „ . . . a.f-s icnoben rogorc 
kacs, romelic cecxlze navTs asxamda samoqalaqo omis avbediT wlebSi da 
samegrelos Seseul bandebs „inteleqtualur“ mxardaWeras uwevda. ai, es aris 
„sasaxelo“ faqti, romliTac f-i saqarTvelos uaxles istoriaSi `Seva“. samo-
qalaqo omi damTavrda, magram ar damTavrebula is f-isTvis _ megrelTmo-
Zuleobis sindromiT daavadebuli es asakovani kaci kvlav sangarSi zis da 
„srolas“ agrZelebs“.

sakasacio sasamarTlo ar iziarebs saapelacio sasamarTlos zemoaRniS-
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nul mosazrebas da, upirvelesad, yuradRebas amaxvilebs im garemoebaze, 
rom sadavo werilis avtoris msjeloba warmoadgens pasuxs sazogadoebrivi 
interesis mqone Temaze sxvadasxva gazeTSi mosarCelis mier gamoqveynebul 
werilebze, kerZod, am werilebSi mosarCelis mier gamoTqmul mosazrebe-
bze. amdenad, mopasuxe gazeTSi gamoqveynebul werilSi gamoTqmuli kritika 
sazogadoebrivi intersis sakiTxs Seexeba da igi sajaro diskusiis konteqsSi 
SeiZleba iqnes ganxiluli. aqedan gamomdinare, sadavo werilis avtoris mo-
sazrebebi ar SeiZleba miviCnioT yovelgvar safuZvels moklebul SefasebiT 
msjelobad. amasTan, sadavo werilSi miTiTebuli gamonaTqvamebi emsaxureba 
mxolod avtoris mosazrebebis gavrcelebas, romelic asaxavs am ukanaskne-
lis subieqtur damokidebulebas mosarCelis pirovnebis mimarT da ar Sei-
cavs konkretuli faqtebis mtkicebis pretenzias, anu, SeiZleba iTqvas, rom 
es aris mxolod mopasuxis subieqturi azri (msjeloba, Tvalsazrisi) da ara 
obieqturi garemoebebidan gamomdinare faqtebis damtkicebis mcdeloba. aqe-
dan gamomdinare, sadavo gamonaTqvamebi, rogorc SefasebiTi msjeloba, ar 
SeiZleba miCneul iqnes ciliswamebad, vinaidan azri daculia absoluturi 
privilegiiT, rac gamoricxavs samoqalaqo-samarTlebriv pasuxismgeblobas. 
sakasacio sasamarTlo aqve SeniSnavs, rom sadavo gamonaTqvamebis faqtebad 
miCnevis SemTxvevaSic, mopasuxes ver daekisreba pasuxismgebloba, vinaidan am 
faqtebis mcdarobis mtkicebis tvirTi mosarCeles ekisreba, rac man ver Se-
Zlo.

5. saapelacio sasamarTlom uxamsobad da, Sesabamisad, mosarCelis pativ-
isa da Rirsebis Semlaxavad miiCnia sadavo werilSi moyvanili Semdegi gam-
onaTqvamebi: „samegrelo saqarTvelo ar hgonia „snaiper“ f-s da imitom miuS-
vira sasrolad Tavisi uzneo ukanali?“; „skani mikatyorinali cudes gacvenu, 
si rungu koCi“,„Tavxedi“, „usindiso cilismwamebeli“, „cinikosi“, „pinoCetis 
tola kaci“.

uxamsobis definicia mocemulia „sityvisa da gamoxatvis Tavisuflebis 
Sesaxeb“ saqarTvelos kanonis pirveli muxlis „v“ qvepunqtSi, romlis mixed-
viT, uxamsoba aris gancxadeba, romelsac ara aqvs politikuri, kulturu-
li, saganmanaTleblo an samecniero Rirebuleba da romelic uxeSad laxavs 
sazogadoebaSi sayovelTaod damkvidrebul eTikur normebs.

aRsaniSnavia, rom zogadad moralis (da, Sesabamisad, uxamsobis) defini-
ciis universaluri cneba ar arsebobs. Tavad uxamsobis kanonismieri defini-
ciis mixedviT, ama Tu im gamoxatvis uxamsobad miCnevis sakiTxs gansazRvravs 
sazogadoebaSi sayovelTaod damkvidrebuli eTikuri normebi. amasTan, sxva 
pirTa uflebebisa Tu reputaciis dasacavad uxamsobis SezRudva da, Sesabam-
isad, gamoxatvis TavisuflebaSi Careva dasaSvebia ara yovelTvis, aramed mx-
olod maSin, rodesac es aucilebelia demokratiul sazogadoebaSi. uxamsobis 
SezRudvis farglebTan mimarTebiT, sayuradReboa evropuli sasamarTlos 
praqtika, kerZod, saqmeze _ `hendisaidi gaerTianebuli samefos winaaRmdeg“ 
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(7 dekemberi, 1976 weli) arsebuli ganmarteba, romelSic axsnilia gamoxatvis 
Tavisuflebis mniSvneloba demokratiul sazogadoebaSi da misi daculobis 
saerTo farglebi. evropulma sasamarTlom aRniSnulis msgavsad ganmarta 
aseve saqmeze - `lingensi avstriis winaaRmdeg“. miTiTebul gadawyvetilebebSi 
aRniSnulia, rom gamoxatvis Tavisufleba, evropuli konvenciis me-10 muxlis 
pirveli paragrafis mixedviT, Seadgens demokratiuli sazogadoebis erT-erT 
fundamentur safuZvels da misi ganviTarebisa da pirovnebis TviTrealizebis 
mTavar pirobas. me-10 muxlis me-2 paragrafis Sesabamisad, is gamoiyeneba ara 
mxolod iseTi „informaciisa“ da „ideebis“ mimarT, romlebic keTilganwyo-
bilad miiReba an ganixileba rogorc uvnebeli an rogorc indiferentizmis 
sagani, aramed iseTebis mimarTac, romlebic, Tavisi arsiT, Seuracxmyofelia, 
aRSfoTebas iwvevs da adamianebis simSvides arRvevs. es aris pluralizmis, 
Semwynareblobisa da saRi azrovnebis arsebiTi niSani, romlis gareSec ar 
arsebobs demokratiuli sazogadoeba.

zemoxsenebuli formulis mizandasaxuloba gamoxatvis Tavisuflebis 
mimarT evropuli sasamarTlos saerTo suliskveTebis, saerTo midgomis 
gamoxatvaa, rogorc erTgvari miniSneba dasaSvebi SezRudvis mcire far-
glebis Sesaxeb. es formula gansazRvravs ara imas, Tu ra unda iyos yovelT-
vis daculi, aramed imas, Tu ra SeiZleba iyos daculi. igi xsnis, rom TviT 
Seuracxmyofeli, gamaognebeli da SemaSfoTebeli „ideebi“ da „informaciac“ 
ki SeiZleba iyos daculi da es Tvisebebi sruliadac ar aris sakmarisi maT 
SesazRudad. amasTan, aseTi ideebi da informacia, ra Tqma unda, SeiZleba 
SeizRudos, Tu es aucilebelia demokratiul sazogadoebaSi. mTlianobaSi 
zemoxsenebuli formula gulisxmobs, rom, radgan demokratiuli sazoga-
doeba ar arsebobs pluralizmis, Semwynareblobisa da farTo Tvalsawieris 
moTxovnebis gareSe, amitom, saxelmwifom, ise rogorc xalxmac, unda aitanos 
maTTvis Seuracxmyofeli, gamaognebeli Tu SemaSfoTebeli ideebisa da in-
formaciis mosmena da demokratiul sazogadoebaSi maTi SezRudva logiku-
rad mxolod iSviaTad SeiZleba aRmoCndes aucilebeli.

6. gansaxilvel SemTxvevaSi, sasamarTlos mier gadasaWrel sakiTxs war-
moadgens imis garkveva, arsebobs Tu ara mopasuxis gamoxatvis Tavisuflebis 
SezRudvis saWiroeba, romelic aucilebelia demokratiul sazogadoebaSi 
mosarCelis pativisa da Rirsebis dacvisaTvis. imis gaTvaliswinebiT, rom mo-
sarCele kerZo pirs warmoadgens, dasadgenia kerZo pirTa mimarT „dasaSvebi 
kritikis“ farglebi. evropuli sasamarTlos praqtikis mixedviT, kerZo pirTa 
mimarT „dasaSvebi kritikis“ farglebi viwroa, magram kritikis viwro far-
glebis aRiareba, cxadia, ar gulisxmobs imas, rom balansis samarTlianobaze 
moqmedi sxva faqtorebi mxedvelobaSi ar miiReba. magaliTad, Tu gamoTqmuli 
kritika sazogadoebrivi intersis sakiTxs Seexeba da igi SeiZleba sajaro 
diskusiis konteqsSi iqnes ganxiluli, anda konfliqtSi presis Tavisufle-
bac monawileobs, es faqtorebi seriozulad gaarTuleben gamoxatvis Tavisu-
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flebis SezRudvis aucileblobis dasabuTebas.
evropuli sasamarTlos praqtikis analizi cxadyofs, rom im saqmeTa didi 

nawili, sadac sadavod iqca kerZo pirTa mimarT dasaSvebi kritikis farglebis 
daculoba, sazogadoebrivi interesis sakiTxebs Seexeboda, Sesabamisad, Rire-
bulebaTa konfliqtis gadaWrisas gaTvaliswinebas moiTxovda sazogadoebis 
ufleba, mieRo masze informacia. am faqtorebis arsebobiT, kritikis viwro 
farglebis miuxedavad, umravles SemTxvevaSi saswori gamoxatvis Tavisu-
flebis sasargeblod ixreba. sazogadoebrivi interesis sakiTxze debatebis 
konteqstSi kerZo piris mimarT Seuracxmyofeli terminebis gamoyeneba evro-
pulma sasamarTlom ar miiCnia ciliswamebad saqmeze _ `fuentes bobo espane-
Tis winaaRmdeg“ (29 Tebervali, 2000 weli).

zemoaRniSnulidan gamomdinare, SeiZleba davaskvnaT, rom, rodesac kerZo 
pirebi moRvaweoben sazogadoebrivi mniSvnelobis sakiTxebis sferoSi, maT 
mimarT „dasaSvebi kritikis“ farglebi farTovdeba da miCneulia, rom aseT 
dros, krtikisadmi maT meti moTmineba moeTxovebaT (aseTi ganmarteba moce-
mulia saqmeze _ `q-ni susana jerusalemi avstriis winaaRmdeg“, 27 Tebervali 
2001 weli).

7. kerZo pirTa mimarT „dasaSvebi kritikis“ farglebze mniSvnelovan gav-
lenas axdens aseve presis TavisuflebasTan dakavSirebul RirebulebaTa kon-
fliqtis specifikuroba. mocemul SemTxvevaSi, am sakiTxis gaTvaliswineba 
mniSvnelovania imdenad, ramdenadac gansaxilvel saqmeSi mopasuxes warmoad-
gens presa (gazeTi) da swored mopasuxe gazeTSi gamoqveynebuli werilis 
calkeuli gamonaTqvamebis gamoxatvis TavisuflebasTan Sesabamisoba war-
moadgens davis sagans.

gamoxatvis Tavisufleba, rogorc sazogadoebrivi interesis mqone sakiTxze 
Tavisufali da Ria diskusiebis gamarTvis saSualeba, imavdroulad Tavad warmoad-
gens umniSvnelovanes sajaro interess. es debuleba gansakuTrebul datvirTvas 
iZens, rodesac saqme presis Tavisuflebas Seexeba da es bunebrivia, vinaidan azrTa 
Tavisufali urTierTgacvla da sazogadoebrivi interesis mqone sakiTxebze Ria 
sajaro debatebi swored presisa da masmediis sxva saSualebebiT xorcieldeba. 
presis funqciaa, gaavrcelos informacia da ideebi sazogadoebis saWirboroto 
sakiTxebze. am funqciis presis mier Seusrulebloba tolfasia sazogadoebisaT-
vis im uflebis warTmevisa, rom miiRos es informacia da iqonios masze Tavisi 
Sexeduleba, amitom, SeiZleba iTqvas, rom presis saSualebiT informaciebisa Tu 
ideebis gavrcelebis Tavisufleba, Tavisi arsiT, gacilebiT ufro metadaa saja-
ro interesis sagani, vidre calkeuli individis uflebebis dacva. amdenad, presis 
Tavisuflebas maRali Rirebuleba gaaCnia da amitomac aris, rom misi SezRudva 
evropuli sasamarTlos praqtikiT „uCveulod wonad gamarTlebas moiTxovs“.

evropuli sasamarTlos precedentuli samarTlis mixedviT, sazogadoe-
brivi interesebis mqone Tematika umniSvnelovanesi faqtoria saimisod, rom 
RirebulebaTa konfliqti presis Tavisuflebis sasargeblod gadawydes, cxa-
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dia, presis Tavisuflebac SeiZleba SeizRudos, Tu arsebobs saamisod mniS-
vnelovani safuZveli. aseTi safuZveli SeiZleba sxvadasxva iyos, magaliTad, 
realuri an potenciuri zianis simZime, JurnalistTa mxridan „movaleobebisa 
da pasuxismgeblobis ugulebelyofa“ da sxva. yvela SemTxvevaSi presis Tavi-
suflebis SezRudvis safuZveli unda iyos `wonadi~ da `aucilebeli demokra-
tiul sazogadoebaSi“.

mocemul SemTxvevaSi, gasaCivrebuli gadawyvetilebiT dadgenilia, rom 
mosarCeles samecniero xasiaTis publikaciebis paralelurad, bolo wlebis 
ganmavlobaSi gamoqveynebuli aqvs ramdenime aTeuli statia sazogadoebriv-
politikur sakiTxze. sazogadoebrivi interesebis mqone Tematikas exeba 
aseve mosarCelis mier adre gamoqveynebuli statiebi, romlebmac ganapir-
obes sadavo werilis gamoqveynebac. Sesabamisad, SeiZleba davaskvnaT, rom 
mosarCele moRvaweobs sazogadoebrivi mniSvnelobis sakiTxebis sferoSi da 
monawileobs am sakiTxebze gamarTul sajaro diskusiebSi, rac mis mimarT 
„dasaSvebi kritikis“ farglebs afarToebs da, Sesabamisad, mas kritikisadmi 
meti moTmineba moeTxoveba. gansaxilvel SemTxvevaSi, calke aRebuli sadavo 
gamonaTqvamebi, romlebic saapelacio sasamarTlom uxamsobad miiCnia, Sesa-
Zloa, Seuracxmyofelic yofiliyo, magram sagazeTo statiis mTeli konte-
qstis gaTvaliswinebiT, es gamonaTqvamebi unda Sefasdes, rogorc sazoga-
doebrivi interesis mqone Tematikaze sajaro diskusiis dros mopasuxis mier 
sakuTari Sexedulebis mkveTri (uxeSi) formiT gamoxatva. aseTi gamoxatvis 
mimarT ki, mosarCeles Tmenis meti valdebuleba gaaCnia, amitom es gamoxatva 
eqceva ZiriTadi uflebiT dacul sferoSi da gamoricxavs mopasuxis pasux-
ismgeblobas.

8. samoqalaqo saproceso kodeqsis 411-e muxlis Tanaxmad, sakasacio sa-
samarTlo TviTon miiRebs gadawyvetilebas saqmeze, Tu ar arsebobs am kod-
eqsis 412-e muxliT gaTvaliswinebuli gadawyvetilebis gauqmebisa da saqmis 
saapelacio sasamarTloSi gansaxilvelad dabrunebis safuZvlebi.

sakasacio sasamarTlo miiCnevs, rom saapelacio sasamarTlom faqto-
brivi garemoebebi samarTlebrivad sworad ar Seafasa, ramac ganapiroba 
saqmeze araswori gadawyvetilebis miReba. aRniSnulis gamo gasaCivrebuli 
gadawyvetileba unda gauqmdes da miRebuli axali gadawyvetilebiT a. f-is 
sarCeli ar unda dakmayofildes.

kiTxvebi

 � eTanxmebiT Tu ara sasamarTlos Sefasebas azrisa da faqtis gamijvnis 
Sesaxeb? 

 � eTanxmebiT Tu ara mtkicebis tvirTis ganawilebis sasamarTlos mier 
SemoTavazebul versias? 

 � eTanxmebiT Tu ara sasamarTlos msjelobas azrisa da gamoxatvis Tavisu-
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flebis SezRudvis farglebTan dakavSirebiT? pasuxi daasabuTeT. 

IV. kiTxvebi da kazusebi

1. kiTxvebi gameorebisTvis

 � daaxasiaTeT gonivruloba da samarTlianoba, rogorc moraluri zia-
nis anazRaurebis winapirobebi. 

 � CamoTvaleT zianis anazRaurebis oTxi winapiroba. daaxasiaTeT mokled 
TiToeuli maTgani.

 � daxasiaTeT saxelSekrulebo da arasaxelSekrulebo valdebulebebis 
urTierTmimarTeba qarTuli samoqalaqo samarTlis mixedviT. 

 � gaixseneT zianis saxeebi. gamoyaviT maTi msgavsi da gansxvavebuli niSnebi. 
 � ganmarteT miuRebeli Semosavalis cneba. imsjeleT sasamarTlo praq-

tikisaTvis mis mniSvnelobaze. 
 � daaxasiaTeT marTlwinaaRmdegobisa da bralis gamomricxavi garemoe-

bebi saqarTvelos samoqalaqo kodeqsis mixedviT. 
 � rogor SeafasebdiT zianis Teoriuli klasifikaciebis praqtikul 

mniSvnelobas? ramdenad saWiroa aseTi klasifikacia? ratom?
 � ras gulisxmobs Sereuli brali? rogor unda moxdes Sereuli bra-

lis dros pasuxismgebeli subieqtebis mier asanazRaurebuli zianis 
Sefaseba?

 

2. kazusebi

kazusi # 1 
Sps „mzikom“ iranidan Semoitana Sokoladis kamfetebi. fasis simcirisa 

da gansakuTrebulad kargi gemos gamo is mSoblebisa da bavSvebis favoritad 
iqca. mama patara nikas ori wlis ganmvalobaSi anebivrebda am kamfetebiT. 
14 wlis asakSi nikam intensiuri varjiSi daiwyo ZalosnobaSi, ris gamoc gan-
sakuTrebuli da eqimis mier daniSnuli sakvebiT ikvebeboda. 17 wlis asakSi 
nikas moulodnelad gaeTiSa Tirkmelebi. Sveicariul klinikaSi Catarebulma 
gamokvlevam daadastura, rom fataluri Sedegi gamoiwvia wlebis win miReb-
ulma tkbileulma, romelic didi raodenobiT genmodeficirebul aromati-
zatorebs Seicavda. aseve dadginda, rom organizmSi mimdinare intoqsikaciis 
procesi kidev ufro gaamwvava eqimis mier daniSnulma kvebis arasworma re-
Jimma. mogvianebiT, Sveicariul klinikaSi gons mosul nikas mouwia imis aRi-
areba, rom eqimisa da mwvrTnelis miTiTebebs arafrad agdebda da mTeli Rame 
oTaxSi varjiSobda, radgan bolo sami wlis ganmavlobaSi qronikuli uZiloba 
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awuxebda. mamam sarCeliT mimarTa sasamarTlos da moiTxova Sps „mzikos,“ 
eqimisa da mwvrTnelisagan nikas mkurnalobix xarjebis (34 000 evros) anaz-
Raureba. sasarCelo moTxovnaSi aseve miTiTebuli iyo nikas mSoblebisaTvis 
miyenebuli moraluri zianis (50 000 evros) anazRaurebaze romelic, nikas 
mamis mtkicebiT, nikas dedas miadga da misi xangrZlivi depresia da fsiqikuri 
problemebi gamoiwvia. 

 � rogor unda gadawydes dava? 

kazusi #2 
Sps „evro treidma“ romelic quTaisSi iaponuri restornis gaxsnas apir-

ebda, kerZebisaTvis saWiro ingredientebis maragi erT-erT tailanduri 
kompanias SeukveTa. Ggamyidvelma tailandSi Casul „evro treidis“ direq-
tors auxsna, rom ingredientebi mas unda SeeZina filipinuri kompaniisagan, 
romelic, Tavis mxriv, produqcias erT-erT samxreT koreul portSi yidu-
lobda, sadac nasyidobis sagani iaponiidan gemiT CahqondaT. xelSekrulebis 
Tanaxmad, mosalodneli dava qarTuli materialuri samarTlis (saqarTvelos 
samoqalaqo kodeqsis) mixedviT unda ganexila sinagapuris saerTaSoriso ar-
bitraJs. `evro treidis“ mier warmoebuli aqtiuri marketinguli kampaniis 
Sedegad gaxsnis daanonsebuli dRidan momdevno 50 dRis ganmavlobaSi adg-
ilebi restoranSi ukve winaswar iyo dakavebuli. TiToeulma klientma adg-
ilisa da drois dajavSnis mizniT 300 lari gadaixada. SekveTebis raodenoba 
150-s aRemateboda. iaponiaSi momxdari miwisZvris gamo gemma samxreT koreul 
portSi Sesvla 5 dRiT daagviana. Ffilipinelebi produqcias aRar daelod-
nen da tailandur kompanias uari uTxres ingredientebis miwodebaze. tailan-
durma kompaniam dauyovnebliv acnoba amis Sesaxeb qarTul mxares da alter-
nativis saxiT tailanduri ingredientebi SesTavaza, rac orjer ufro iafi 
jdeboda da miwodebac ufro advilad ganxorcieldeboda.  „evro treidi“ 
daTanxmda. yvelaferi kargad midioda, sanam restornis gaxsnidan ori kviris 
Semdeg iaponelma turistebma ar SeamCnies, rom damzadebuli kerZebi sulac 
ar iyo iaponuri. informacia qalaqSi swrafad gavrcelda. uklebliv yvela 
klientma (maT Soris „iaponuri“ kerZebiT da pirveli ori kviris ganmavlobaSi 
restornis momsaxurebiT kmayofilma qarTvelma klientebma) moiTxova gadax-
dili Tanxis ukan dabruneba. 

 � rogor unda gadawydes dava? 
 � SeiZleba Tu ara qarTul kompanias hqondes tailanduri kompaniis 

mimarT regresuli moTxovna? pasuxi daasabuTeT. „mzikom“

kazusi #3
Sps „onisime“ yidis aTaswlovani teqnologiiT damzadebul tixrul minan-

qars, romelic TerjolaSi mcxovrebma adgilobrivma glexma 96 wlis onisime 
cqifuriSvilma Tavis SviliSvils (da Sps „onisimes“ wilTa 57% is mflobels) 
saidumlod gadasca. Sps „onisimes“ mier warmoebul prodqcias srulad, ra-
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odenobis miuxedavad yidulobs israelSi registrirebuli kompania „daimon-
di“. xelSekrulebis Tanxamad, dava (Tuki aseTi warmoiSoba) unda gadawydes 
qarTuli samoqalaqo kodeqsiT. xelSekrulebaSi miTiTebulia, rom arc erTi 
mxare pasuxs ar agebs meoris winaSe martivi gaufrTxileblobisaTvis. tixru-
li minanqris pirvelma partiam, romelic israleSi dekembris TveSi gaigzavna, 
sayovelTao mowoneba daimsaxura. meore partiis damzadeba momavali wlis 
ivnisamde ver moxerxda, Tumca meore partia saerTod ar gaiyida. minanqari 
fers icvlida da skdeboda. mogvianebiT gairkva, rom teqnologia onisime 
babuas SviliSvils zedmiwevniT hqonda aTvisebuli, Tumca moxucs daaviwy-
da, rom Sor manZilze transportireba dasaSvebi iyo mxolod dabal temper-
aturaze, rac pirveli partiis gagzavnisas bunebrivad iyo uzrunvelyofili. 
Sps „onisimem“ miuTiTa xelSekrulebis im punqtze, sadac saubari iyo martiv 
gaufrTxileblobaze da uari ganacxada „daimondis“ mier moTxovnili Tanxis 
anazRaurebaze.

 � rogor unda gadawydes dava? 
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Tavi XI. pirTa simravle valdebulebaSi

I. zogadi daxasiaTeba

1. valdebulebiT-samarTlebriv urTierTobebSi monawile pirTa 
simravle

yoveldRiur cxovrebaSi samoqalaqo brunvis monawileni erTmaneTTan 
uamrav da sxvadasxvagvar valdebulebiT-samarTlebriv urTierTobas amyare-
ben. amgvar valdebulebiT-samarTlebriv urTierTobaTa umetesoba martivi 
saxisaa da rogorc wesi, erTi kreditori da erTi movale monawileobs. ro-
gorc 316-e muxlis danawesidan Cans, valdebulebiT-samarTlebrivi urTier-
Tobis sakanonmdeblo modelic, valdebulebiTsamarTlebriv urTierTobeb-
Si erTi movalisa da erTi kreditoris arsebobis prezumfciidan gamodis. 
dRevandel ekonomikur-samarTlebriv realobaSi sul ufro metad SeimC-
neva rTul valdebulebiT-samarTlebriv urTierTobaTa matebis tendencia, 
romelSic erT an meore mxareze, an oriveze erTdroulad ramdenime kredi-
tori an movale monawileobs.1690 amis mizezi, erTi mxriv, mdgomareobs eko-
nomikuri cxovrebis kompleqsurobaSi, romelic riskebis marTvaze, samuSaos 
Sesrulebisa da momsaxurebis gawevisas sxvadasxva piris specialuri cod-
nis gaerTianebazea orientirebuli da amgvarad partniorobasa da samuSaos 
jgufurad Sesrulebas wina planze ayenebs.1691 amis naTeli dadasturebaa sx-
vadasxva profesiuli gaerTianeba, iqneba es specializebuli advokatura, Tu 
saarqiteqturo biuro, romelSic Sesabamisi codnisa da specializaciis ada-
mianebi arian gaerTianebulebi. magaliTad, amortizebul saxlSi mcxovrebi 
binis mesakuTreebi saxlis dasangrevad da asaSeneblad erToblivad aforme-
ben xelSekrulebas sxvadasxva sferos samSeneblo firmasTan, deben xelSek-
rulebebs sxvadasxva komunalur operatorTan, monawileobas Rebuloben 
saerTo gaTbobis dayenebis SekveTaSi, da a.S. meore mxriv, aRniSnulis mizezi 
deliqtur samarTalSi mdgomareobs. yoveldRiur realobaSi arcTu iSvia-
Tia SemTxvevebi, rodesac zianis dadgomaSi erTdroulad ramdenime piri 
monawileobs. magaliTad, transportis moZraobisas teqnikuri saSualebebi 
progresulad zrdis avtosagzao SemTxvevis gamowvevis SesaZleblobas. xSir 
SemTxvevebSi erTi an ramdenime avtomanqanis mier sagzao moZraobis wesebis 
darRvevis gamo gamowveuli avariis Sedegad rogorc zianis mimyeneblis, aseve 
dazaralebul mxareze erTdroulad ramdenime piri monawileobs.1692

1690 Staudinger/Looschelders Vorb. Zum §420-432 BGB, Rn .1.
1691 Selb, Mehrheit von Gläubigern und Schuldnern, S1.
1692 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2010 wlis 15 martis #as-50-49-2010 ganCineba; saqarTvelos uzenaesi sasamarT-
los samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2010 wlis 20 ivlisis #as-
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magaliTi:
kaxiSvilisa da gogsaZis mxridan satransporto saSualebaTa marTvisa 

da sagzao moZraobis wesebis darRvevis Sedegad dazaralda metreveli da 
misi ojaxis wevrebi, romelTac saswrafo ambolatoriuli momsaxurebis gaw-
eva dasWirdaT goris hospitalSi. kaxiSvilisa da gogsaZesTan _ am avtosa-
transporto saSualebaTa mosargeblebTan erTad metrevelisa da misi ojaxis 
wevrebis winaSe solidaruli pasuxismgebloba aseve am avtosatransporto sa-
SualebaTa mflobelebsac daekisreba.

garda amisa, msxvili kompaniebi cdiloben sxvadasxva momsaxurebis gawev-
asTan erTad da satransporto mimosvlis ganviTarebis gaTvaliswinebiT, misi 
Tanmdevi riskebi daazRvion da minimumamde daiyvanon.1693 Tu Cven magaliTs 
davubrundebiT, avtosatransporto saSualebis mosargebleTa da mflo-
belebTan erTad solidaruli pasuxismgebloba metrevelisa da misi ojaxis 
wevrebis winaSe daekisreba aseve im sadazRvevo kompaniasac, romelmac orive 
mZRolis samoqalaqo-samarTlebrivi pasuxismgebloba daazRvia. 

samarTlebriv gansazRvrebebs valdebulebiT-samarTlebrivi urTierTo-
bis erT-erT an orive mxareze ramdenime piris monawileobasTan dakavSirebiT, 
Tu mxedvelobaSi ar miviRebT mesame pirTa sasargeblod dadebul xelSek-
rulebas, kanonmdebeli valdebulebiTi samarTlis zogadi nawilis bolo 
TavSi aregulirebs. am Tavis muxlebi mxolod im SemTxvevaSi gamoiyeneba, 
rodesac saqme exeba valdebulebis Sesrulebas, romelic ramdenime movalem 
unda Seasrulos, an romlis moTxovnis uflebac ramdenime kreditors gaaC-
nia. valdebulebis erT-erT an orive mxareze monawile pirTa simravle Ses-
aZlebelia sxvadasxva konstruqcis saxiT iyos warmodgenili. es sxvadasxva 
konstruqcia, upirveles yovlisa, erTmaneTisagan Tanmdevi samarTlebrivi 
SedegebiT gansxvavdeba.

2. valdebulebaSi pirTa simravlisas 

wilobrivi monawileobis saxeebi

a. wiladi valdebuleba
valdebulebiT-samarTlebriv urTierTobebSi pirTa simravlis erT-erT 

gavrcelebul saxes warmoadgens wiladi valdebuleba. wiladia valdebuleba 
maSin, rodesac ramdenime kreditoridan TiToeuli, movalisagan mxolod sa-
kuTari wilis moTxovnazea uflebamosili da piriqiT, ramdenime movale ara 
mTliani valdebulebis, aramed mxolod sakuTari nawilis Sesrulebazea pa-
suxismgebeli. 

254-239-2010 ganCineba; Selb, Mehrheit von Gläubigern und Schuldnern, S2; Staudinger/Looschelders, 
Vorb. Zum §420-432 BGB Rn. 1.
1693 Schwedhelm, Das Gesamtschuldverhätnis, S19.
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wiladi valdebulebisaTvis damaxasiaTebelia is, rom wiladi valdebuleba 
minimum ori damoukidebeli valdebulebiT-samarTlebrivi urTierTobisagan 
Sedegeba. maT warmoSobis erTi saerTo-samarTlebrivi safuZveli gaaCniaT.1694 
swored warmoSobis es erTiani safuZveli ganapirobebs am valdebuldebiT-
samarTlebriv urTierTobaTa SekavSireba-SeduRabebas da maT erT mTliano-
bad _ erT wilad (gayofad) valdebulebad qcevas.1695 Sesabamisad, wiladi 
valdebulebis principi imaSi mdgomareobs, rom igi sxva ramdenime „patara“ 
valdebulebisagan Sedgeba.1696 am „patara“ valdebulebaSi TiToeuli wilo-
brivi movale an kreditori unda ganvixiloT damoukidebel kreditorad 
an movaled, romelic mxolod Tavisi wilis Sesabamisad aris Sesrulebaze 
uflebamosili an valdebuli.1697 

magaliTi:
mezoblebi kepulaZe da gulua erToblivad ukveTaven sanoZes yurZens 

TiToeuli asi kilos odenobiT. am SemTxvevaSi or erTmaneTisagan damoukideb-
el valdebulebasTan gvaqvs saqme, romlebic warmoSobis erT saerTo-samarT-
lebriv safuZvels, erTian SekveTas efuZneba da, aqedan gamomdinare, ise ukav-
Sirdebian erTamenTs, rom erT wilad valdebulebas warmoadgenen. kepulaZec 
da guluac erTdroulad wilobrivi kreditoricaa da movalec. TiToeuli 
maTgani yurZnis moTxovnis nawilSi wilobrivi kreditoria _ TiToeuls Seu-
Zlia sanoZes asi kilo yurZnis miwodeba mosTxovos. yurZnis Rirebulebis 
gadaxdis nawilSi ki isini wilobrivi movaleebi arian _ TiToeuli valdebu-
lia gadaixados SekveTili asi kilo yurZnis Rirebuleba. 

TiToeuli wilobrivi movalis valdebuleba damoukidebelia erTmaneTi-
sagan. nebismieri maTgans damoukideblad SeuZlia Seasrulos sakuTari val-
debuleba. aseve nebismier wilobriv kreditors, Tavisi wilis farglebSi, 
gaaCnia moTxovna, romelic sxva wilobriv kreditorTa moTxovnebisagan da-
moukidebelia.1698 Tumca wilobriv valdebulebaTa Soris garkveuli kavSiri 
mainc arsebobs. igi warmoSobis saerTo safuZvelSi vlindeba1699 da maT erT 
mTlianobad, erT wilad valdebulebad aqcevs. 

wiladi valdebulebis dros wilobriv movaleTa valdebulebebi ufle-
bamosili piris gayofadi, Tumca erTiani interesis wilobrivad dakmayo-
filebisakenaa mimarTuli. wilobrivi uflebamosilebis dros wilobriv 
kreditorTa moTxovnebi movalisaTvis erT mTlian, magram gayofad, valdeb-
ulebas warmoadgens.1700

1694 Larenz, I, §36 I, S 564.
1695 Staudinger/Looschelders, §420 Rn 2ff; Rütten, Mehrheit von Gläubigern, S33.
1696 Rütten, Mehrheit von Gläubigern, S32.
1697 Dauner-Lieb/Langen/Vökzmann-Stickelbrock, §420 Rn. 7; Ermann/L. Böttcher, §420 Rn. 6.
1698 Sorgel/Gebauer, §420, Rn. 11.
1699 Larenz, I, §36 I, S 564.
1700 MünchKomm/Bydlinski, §420 Rn.4.
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magaliTi:
imisaTvis, rom transportirebis Rirebulebaze SeRavaTebiT isargeblon, 

yazbegis regionis mcxovrebi mezoblebi erToblivad ukveTaven erT manqana 
sawvavs da Tanxmdebian mimwodebelTan, rom TiToeuli naxevar manqana sawvavs 
miiRebs. TiToeul SemkveTs miewodeba Sesabamisi moTxovnili wili. TiToeuli 
maTgani valdebulia miiRos mxolod misi wili da ekireba Sesabamisi Rire-
bulebis gadaxdis valdebuleba. am SemTxvevaSi, mezoblebis valdebulebebi 
erTian samarTlebriv safuZvels efuZneba da isea erTmaneTTan dakavSirebu-
li, rom isini movalisTvisac miwodebis TvalsazrisiT erT mTlianobas, erT 
gayofad valdebulebas qmnian. 

wiladi valdebulebis warmoSobisaTvis aucilebelia nakisri valdeb-
uleba iZleodes ramdenime msgavs nawilad gayofis SesaZleblobas.1701 gayo-
fadia valdebuleba, Tu igi daniSnulebisa da Rirebulebis Secvlis gareSe, 
gansakuTrebiT, Rirebulebis Semcirebis gareSe, SeiZleba ramdenime msgavs 
nawilad Sesruldes1702. sakiTxis gadawyvetisas mniSvneloba ar eniWeba imas, 
valdebulebis sagani Tanabar wilebad iyofa Tu ara. SesaZloa es nawilebi 
erTmaneTisagan raodenobrivad gansxvavdebodes. mTavaria, TiToeuli nawili 
mTlian SesrulebasTan mimarTebaSi arsobrivad msgavsi iyos.1703 garda amisa, 
TiToeuli nawili mTlian valdebulebas RirebulebaSi Tanazomierad unda 
Seesabamebodes.1704 Tu valdebuleba amgvar moTxovnas ar akmayofilebs, maSin 
wiladi valdebulebis arseboba SeuZlebelia. 

valdebulebis saxes valdebulebis sagnis gayofadobisaTvis mniSvneloba 
ar eniWeba. upirveles yovlisa, sakiTxis gadawyvetisas mniSvneloba bunebriv 
Tvisebebs unda mieniWos.1705 magaliTad, Tu orma pirma erTiani xelSekrulebis 
safuZvelze axali seriis avtomobili SeukveTa, maSin valdebuleba faqto-
brivi TvalsazrisiT ganuyofadad CaiTvleba.1706 magaliTad, Tu es pirebi 
erToblivad avtomobilis nacvlad 50 boTl Sav Rvinos SeukveTen, maSin 
valdebuleba gayofadad unda CavTvaloT. Tu mxareebma xelSekrulebiT val-
debulebis sagnad gaiTvaliswines, magaliTad, cocxali cxoveli, maSin val-
debulebis Sesrulebis sagani ganuyofadia. igive cxoveli ukve dakluli Sei-
Zleba gayofadad CavTvaloT.1707 SesaZlebelia valdebuleba gayofadi iyos 
wonisa da raodenobis mixedviT.1708 wiladi valdebulebis TvalsaCino magali-
Tad gvevlineba fuladi valdebuleba. fuli sayovelTaod aRiarebuli gadax-

1701 Jürgens, Teilschuld _ Gesamtschuld - Kumulation, S18.
1702 Ermann/L.Böttcher, §420, S1737, Rn 2; Sorgel/Gebauer, §420, Rn 2.
1703 MünchKomm/Bydlinski, §420, Rn 4.
1704 MünchKomm/Bydlinski, §420, Rn 4; Ermann/L.Böttcher, §420, Rn 3.
1705 Selb, Mehrheit von Gläubigern und Schuldnern, S21.
1706 SeniSvna: Teoriulad SesaZlebelia avtomobili cakleul nawilebad daiSalos da misi 
miwodeba nawil-nawil ganxorcieldes, Tumca es wilobrivi Sesruleba mTlian Sesrule-
basTan (avtomanqanis miwodebasTan) mimarTebiT arsobrivad identuri ver iqneba.
1707 Staudinger/Looschelders, §420, Rn 14.
1708 MünchKomm/Bydlinski, §420, Rn 4.
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dis ekvivalentia. Sesabamisad fuladi valdebuleba yvelaze metad iZleva 
wilebad ise dayofis SesaZleblobas, rom TiTeuli wilis arsi da Rirebuleba 
mTlian valdebulebasTan mimarTebaSi ucvleli darCes. 

mxolod Sesrulebis an moTxovnis erTgvarovneba ar aris sakmarisi winapi-
roba wiladi valdebulebis warmoSobisaTvis. 

magaliTi:
kenWaSvilma Seityo, rom misma mezobelma qiriam CiCuasagan iafad SeiZina 

fqvili. kenWaSvilma gamoarTva qirias CiCuas telefoni da daukavSirda mas, 
raTa fqvili imave pirobebiT SeeZina. CiCua daTanxmda da qirias SekveTil 
fqvilTan erTad meore dRes miutana orive mezobels SekveTili fqvili. am Sem-
TxvevaSi, Tumca orive mezobels mimwodeblis mimarT erTgvarovani moTxovna 
gaaCnia, magram isini wilobrivi kreditorebi ar arian. am SemTxvevaSi saqme 
ar gvaqvs wilad valdebulebasTan. qiriasa da kenWaSvilis valdebulebebi 
warmoSobis sxvadasxva samarTlebriv safuZvels, sxvadasxva xelSekrulebas 
efuZneba. amdenad, CiCua orive mezoblis mimarT sruliad damoukidebel (da 
ara wilobriv) kreditors warmoadgens. 

wiladi valdebuleba SesaZlebelia warmoiSvas kanonis an xelSekrulebis 
safuZvelze. kanonismieri safuZvlebi samoqalaqo kodeqsSi SedarebiT mci-
rea. magaliTad, 1484 I da II muxlebi memkvidreTa wilobriv pasuxismgeblobas 
awesebs mamkvidreblis kreditorebis winaSe, Tuki Tavad mamkvidrebeli ar iyo 
solidaruli movale. 757 II muxlis Tanaxmad, Tu jildos sajarod dapirebis 
dros gamocxadebuli moqmedeba ramdenime pirma ganaxorciela, maT Tanabrad 
SeuZliaT moiTxovon dapirebuli jildo _ e.i. isini wilobriv kreditorebad 
gvevlinebian. 

mxareebs SeuZliaT wiladi valdebuleba xelSekrulebiTac gaiTvaliswi-
non. imisaTvis, rom mxareebma wiladi valdebuleba xelSekrulebiT SeaTanx-
mon, aucilebelia, valdebulebis sagani iZleodes msgavs wilebad gayofis 
SesaZleblobas. Tu mxareTa SeTanxmebidan an garemoebebidan, romelic val-
debulebiT-samarTlebriv urTierTobas udevs safuZvlad, ver dgindeba risi 
SeTanxmeba surdaT mxareebs, wiladi Tu solidaruli valdebulebisa, ma-
Sin Sinaarsi nebis gamovlenisa da xelSekrulebis ganmartebis Sedegad unda 
dadgindes. 

wiladi valdebuleba sakmaod araxelsayrelia kreditorisTvis. kredi-
torma sakuTari interesi rom daikmayofilos, man, ramdenime pirs unda 
mosTxovos Sesruleba an ramdenime piris winaaRmdeg aRZras sarCeli.1709 igi 
atarebs TiToeuli wilobrivi movalis gadaxdisuunarobis risksac.1710 erT-
erTi wilobrivi movalis gadaxdisuunarobis SemTxvevaSi SeuZlebeli xdeba 
kreditoris moTxovnis mTliani dakmayofileba, vinaidan sxva wilobrivi mov-
aleebi gadaxdisuunaro movalis valebisaTvis pasuxs ar ageben. 

1709 Brox/Walker, Allgemeines Schuldrechts, S427.
1710 Jürgens, Teilschuld _ Gesamtschuld - Kumulation, S11.
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wiladi valdebuleba solidarul valdebulebasTan SedarebiT xelsayre-
lia movalisTvis. movale mxolod mis mier nakisri valdebulebis Sesrulebaze 
agebs pasuxs. sxva wilobriv movaleTa gadaxdisunarianoba ar warmoadgens mis 
sazrunavs. amasTan, movale, romelmac ramdenime wiladi kreditoris moTxov-
na unda Seasrulos, araxelsayrel mdgomareobaSia. Tu mas surs mTliani val-
debulebisagan gaTavisufldes, man zustad unda gayos valdebulebis sagani 
wilebad da TiToeuli kreditoris winaSe misi wilis Sesabamisad Seasrulos 
valdebuleba.1711 

rogorc aRiniSna, yvela wilobrivi movale mxolod sakuTari valde-
bulebisTvis agebs pasuxs, yvela wilobrivi kreditori ki sakuTari wilis 
moTxovnazea uflebamosili.1712 erTis mier uflebis ganxorcieleba, an meoris 
mier movaleobis Sesruleba gavlenas ar axdens sxvaTa ufleba-movaleobe-
bze.1713 zemoaRniSnulidan gamomdinare, SeiZleba iTqvas, rom valdebulebaSi 
wilobrivad monawile pirsa da valdebulebis meore mxares Soris warmoqm-
nili iuridiuli faqtebi am or konkretul pirovnebasTan mimarTebaSi mo-
qmedeben.1714 erT-erTi wiladi movalis mier valdebulebis Sesrulebis va-
dis gadacileba ar avnebs sxvebs. igive iTqmis wilobrivi kreditoris mier 
Sesrulebis miRebis vadis gadacilebaze.1715 aRniSnuli regulireba swori 
da logikuria, vinaidan wilad valdebulebaSi wilobrivi kreditorisa da 
movalis mdgomareoba Cveulebrivi kreditorisa da movalis mdgomareobisa-
gan didad ar gansxvavdeba.1716 amasTan, ar unda dagvaviwydes isic, rom wilad 
valdebulebaSi Semavali valdebulebebi warmoSobis saerTo-samarTlebriv 
safuZvels efuZneba. aRniSnuli ganapirobebs imas, rom garkveuli uflebebis 
ganxorcieleba wilad valdebulebaSi wilobrivad uflebamosil an valdebul 
pirebs mxolod erToblivad SeuZliaT. 357-e muxli aseTad xelSekrulebidan 
gasvlis uflebas miiCnevs. muxlis danawesi miznad isaxavs xelSekrulebis er-
Tianobis SenarCunebas im SemTxvevaSic, rodesac xelSekrulebis erT, aseve 
meore mxareze ramdenime piri monawileobs.1717 Sesabamisad muxlis danawesi 
gamoricxavs imis SesaZleblobas, rom xelSekrulebis romelime mxareze wi-
lobrivad monawile ramdenime pirTagan, mxolod romelime konkretulma maT-
ganma damoukideblad ganaxorcielos, anda romelime maTganTan mimarTebiT 
ganxorcieldes es ufleba. xelSekrulebidan gasvla xelSekrulebis erT-
erT mxareze monawile pirebs mxolod erTad, xelSekrulebis meore mxareze 
monawile yvela mxarisaTvis SetyobinebiT SeuZliaT ganaxorcielon. amasTan, 

1711 Staudinger/Looschelders, §420, Rn 8.
1712 zoiZe, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 455-e muxli, gv. 568.
1713 iqve. 
1714 Staudinger/Looschelders, §420, Rn 50.
1715 iqve.
1716 Joussen, Schuldrecht I-Allgemeiner Teil, Rn .1352, 1377.
1717 zoiZe, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 357-e muxli, gv. 258.
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xelSekrulebidan gasvlis uflebis gaqarwyleba erTi-erTi uflebamosili 
pirisaTvis, avtomaturad gamoiwvevs mis gaqarwylebas yvela sxva pirisaTvis. 
racASeexeba xelSekrulebis moSlas, am sakiTxis momwesrigebeli specialuri 
muxli kodeqsSi ar gagvaCnia. Tumca marTebulia sakiTxi am SemTxvevaSic 357-
e muxlis analogiis safuZvelze gadawydes. am mosazrebas safuZvlad TviT 
wiladi valdebulebis Tavisebureba udevs. rogorc aRiniSna, wiladi valdeb-
uleba warmoSobis erT saerTo safuZvels dafuZnebuli ramdenime sxvadasxva 
valdebulebisagan Sedegeba, romelic erT mTlianobas, erT wilad valdebule-
bas qmnis. Sesabamisad, Tu Cven wilobrivad monawile pirTagan erT-erTis mier 
xelSekrulebis moSlis, anda erT-erTis mimarT am uflebis ganxorcielebas 
davuSvebdiT, maSin aRniSnuli daSveba daarRvevda am saxelSekrulebo urT-
ierTobis erTianobas. Sesabamisad am SemTxvevaSi im garemoebidan unda amovi-
deT, rom xelSekrulebis nebismier mxareze wilobrivad monawile pirTa mier 
xelSekrulebis moSlis ufleba an mxolod erToblivad SeiZleba ganxor-
cieldes da valdebulebiT-samarTlebrivi urTierToba mTlianad Seicvalos, 
anda saerTod ara.1718 

 mxareTa SeTanxmebiT SesaZlebelia, rom wiladi valdebuleba solidarul 
valdebulebad gardaiqmnas an, piriqiT. solidaruli valdebulebis wilad 
valdebulebad transformaciis erTaderTi winapiroba valdebulebis sagnis 
gayofadoba gvevlineba.1719 

b. solidaruli valdebuleba 
solidaruli valdebuleba valdebulebiT-samarTlebriv urTierTobeb-

Si pirTa simravlis yvelaze gavrcelebuli da rTuli saxea. solidaruli 
valdebuleba uflebamosil da valdebul pirTa simravliT jer kidev romis 
samarTalSi warmoadgenda diskusiis sagans.1720 romis samarTlis wyaroebi bev-
ri iseTi situaciis Sesaxeb gvawvdis informacias, romlis drosac kreditors 
erTi da imave Sesrulebis moTxovna ramdenime movalisagan SeeZlo, Tumca mis 
miRebaze mxolod erTxel iyo uflebamosili.1721 

solidarul monawileobasTan dakavSirebiT romis samarTlis gavleniT 
STagonebul mecniereTa davam mwvervals miaRwia XIX saukuneSi, rodesac 
dRis wesrigSi araerTxel daisva solidarul da korealur valdebulebTa 
gansxvavebis sakiTxi.1722 XIX saukunis mecnierebaSi gabatonebuli Sexedulebis 
Tanaxmad, korealur valdebulebad miiCneoda erTi mTliani valdebuleba 
pirTa simravliT kreditoris an movalis mxareze.1723 rac Seexeba solidarul 
valdebulebas, aRniSnulSi mecnierebi xedavdnen ramdenime damoukidebel 
valdebulebaTa erTianobas, romlebic saerTo mizniT iyvnen SekavSirebuli 
1718 Dauner-Lieb/Langen/Hager, §351 Rn .1.
1719 MünchKomm BGB/Bydlinski §420 Rn.17.
1720 Kaser/Knütel, Römisches Privatrecht, §56, Rn. 1.
1721 Selb, Mehrheiten von Gläubigern und Schuldnern, S 29; Kaser, das Römische privatrecht, S655ff.
1722 Staudinger/Looschelders, Vorb. zum BGB, §420-432, Rn. 8; Rütten, Merheit von Gläubigern, S. 150.
1723 Rütten, Mehrheit von Gläubigern, S150.
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da erT mTlianobas qmnidnen.1724 dResdReobiT SeiZleba Tamamad iTqvas, rom 
solidaruli valdebulebis dRevandeli Sinaarsi moicavs aseve korealuri 
valdebulebis niSnebsac.1725 

solidaruli valdebulebis arseboba (kreditorTa an movaleTa simravle) 
ramdenime winapirobas ukavSirdeba. upirveles yovlisa, aucilebelia, valde-
bulebis erT-erT mxareze ramdenime piris monawileoba. amasTan, imis mixed-
viT, Tu valdebulebis romel mxareze monawileobs solidarulad ramdenime 
piri, TiTeuls erTi da imave movalis mimarT gaaCndes valdebulebis Ses-
rulebis moTxovnis ufleba, anda TiToeul maTgans erTi da imave kredito-
ris mimarT valdebulebis Sesrulebis valdebuleba. 

magaliTi:
Tu xelSekrulebis erT-erT mxareze monawileoben daTo da giorgi, 

xolo meore mxareze _ vano, urTierTobaSi solidaruli monawileobisaTvis 
aucilebelia, TiToeuli maTgani vanos mimarT Sesrulebis moTxovnaze ufle-
bamosili an Sesrulebaze valdebuli iyos. 

valdebulebaSi solidaruli monawiloebis arsebobisaTvis aucilebeli 
meore winapiroba imaSi mdgomareobs, rom xelSekrulebis erT-erT mxareze 
monawile ramdenime piridan TiToeuli mTliani valdebulebis Sesrulebis 
moTxovnaze unda iyos uflebamosili, an TiToeuli mis mTlian Sesruleba-
ze valdebuli. vTqvaT, giorgim da daTom iyides vanosagan avtomobili 5000 
larad. am SemTxvevaSi nebismieri giorgic da daToc uflebamosilia vanos 
mTliani valdebulebis Sesruleba _ avtomobilis gadacema mis sasargeblod 
mosTxovos da amavdroulad nebismieri maTgani valdebulia mTliani Tanx-
is gadaxdaze. vanos SeuZlia nebismier maTgans mosTxovos mTliani Tanxis 
gadaxda, magram amavdroulad valdebulia moTxovnis SemTxvevaSi nebismier 
maTgans gadasces avtomobili. 

solidarul valdebulebasTan ar gvaqvs saqme, rodesac xelSekrulebis 
erT-erT mxareze, marTalia, ramdenime kreditori gamodis, Tumca TiToeul 
maTgans mTliani valdebulebis Sesruleba mxolod erTxel da mxolod yvela 
kreditoris sasargeblod SeuZlia moiTxovos.1726 solidarul valdebulebad 
ar CaiTvleba aseve is SemTxveva, rodesac kreditoris winaSe valdebulebis 
Sesruleba, marTalia, ramdenime movales ekisreba, Tumca maT aRniSnuli 
Sesruleba mxolod erTxel, magram mxolod erToblivi moqmedebiT SeiZle-
ba ganaxorcielon.1727 aRniSnuli SemTxveva maSin gveqneba saxeze, rodesac, 
magaliTad, valdebuleba sakoncerto ansablma unda Seasrulos darbazis 
winaSe, an vTqvaT, safexburTo gundma SeTanxmebuli matCi unda Caataros 

1724 Selb, Mehrheiten von Gläubigern und Schuldnern, S30.
1725 zoiZe, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 455-e muxli, gv. 570.
1726 Joussen, Schuldrecht I-Allgemeiner Teil, Rn. 1353.
1727 Schwedhelm, Das Gesamtschuldverhätnis, S 22; Larenz, Schuldrecht I, §36 II, S. 630.
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mayureblebis winaSe. bunebrivia, am SemTxvevaSi imisaTvis, rom valdebuleba 
Sesruldes, aucilebelia valdebulebis Sesruleba valdebulebiT-samarT-
lebriv urTierTobaSi monawile movaleebma erToblivad ganaxorcielon. ra 
Tqma unda, calkeuli fexburTelis an ansamblis wevris mxridan mTliani 
valdebulebis marto Sesruleba gamoricxulia.1728 aRniSnul SemTxvevaSi 
kreditoris mxridan valdebulebis Sesrulebis mimarT arsebuli interesi, 
mxolod yvela movalis mier, erToblivad ganxorcieldebuli SesrulebiT 
SeiZleba dakmayofildes.1729 calkeuli fexburTelis an calkeuli ansamblis 
wevris mier ganxorcielebuli Sesruleba uinteresoa kreditorisaTvis.1730

samoqalaqo kodeqsi pirTa simravlis aRniSnul formas ar icnobs, Tumca 
es ar niSnavs, rom amgvari valdebulebis SeTanxmeba SeuZlebelia. samoqalaqo 
kodeqsi pirTa simravlis formebis amomwurav CamonaTvals (Numerus Clausus) ar 
adgens. ase rom, xelSekrulebis Tavisuflebisa da nebis avtonomiis princip-
idan gamomdinare, xelSekrulebis monawile mxareebs SeuZliaT SeTanxmebiT 
pirTa simravlis sxvadasxva konstruqcia SeaTanxmon. 

swored is faqti, rom solidarul valdebulebaSi monawile ramdenime pir-
Tagan TiToeuls mTliani valdebulebis Sesruleba ekisreba, anda TiToeuli 
mTliani valdebulebis Sesrulebis moTxovnazea uflebamosili, ganasxvavebs 
solidarul valdebulebas wiladi valdebulebisagan.1731 rogorc wiladi 
valdebulebis daxasiaTebisas aRiniSna, valdebulebaSi wilobrivad monawile 
nebismier pirs valdebulebis Sesruleba mxolod kuTvnili wilis farglebSi 
SeuZlia moiTxovos da Sesabamisad, mas mxolod am wilis odenobiT ekisreba 
Sesrulebis valdebulebac. 

 valdebulebaSi solidaruli monawileobisaTvis aucilebeli mesame pi-
roba maSin aris Sesrulebuli, rodesac xelSekrulebaSi kreditoris mxareze 
monawile ramdenime pirTa winaSe movales valdebulebis mxolod erTxel Ses-
ruleba ekisreba da, piriqiT, movalis mxareze monawile ramdenime pirTagan 
kreditors valdebulebis Sesrulebis mxolod erTjeradi moTxovnis ufleba 
aqvs. TvalsaCinoebisaTvis isev Cven magaliTs davubrundeT. giorgi da daTo, 
avtomobilis gadacemis moTxovnidan gamomdinare, vanos solidaruli kredi-
torebi arian. nebismier maTgans SeuZlia avtomobilis gadacema moiTxovos, 
magram mxolod erTxel. vano ki valdebulia, gadacemis valdebuleba mxolod 
erTxel Seasrulos. fulis gadaxdasTan dakavSirebiT giorgi da daTo vanos 
solidaruli movaleebi arian. vanos SeuZlia nebismieri maTgans mosTxovos 
avtomobilis mTliani Rirebulebis gadaxda, magram mxolod erTxel. 

valdebulebaSi solidaruli monawileobisaTvis aucilebeli bolo wina-
piroba is aris, rom ramdenime movale kreditoris winaSe erTi da imave Si-
naarsis Sesrulebaze unda iyos pasuxismgebeli. aseve, piriqiT _ ramdenime 

1728 Staudinger/Looschelders, Vorb. Zum BGB, §420-432, Rn. 73.
1729 Schwedhelm, Das Gesamtschuldverhätnis, S 22.
1730 iqve.
1731 Schwedhelm, Das Gesamtschuldverhätnis, S 25.
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uflebamosili piri movalis mimarT msgavsi Sesrulebis moTxovnazea ufle-
bamosili.1732 

magaliTi:
a-m, b-m da g-m solidarulad ikisres d-s mimarT 1000 tona dizelis saw-

vavis miwodebis valdebuleba. TiToeuli movale kreditoris moTxovnis 
SemTxvevaSi valdebulia mTlianad daakmayofilos kreditoris moTxovna da 
miawodos mas 1000 tona dizeli. TiToeuli solidaruli movalis valdeb-
uleba Sinaarsobrivad msgavsia, vinaidan TiToeuli mTliani valdebulebis 
_ 1000 tona dizelis sawvavis miwodebazea valdebuli. aseve Tanxis gadaxdis 
moTxovnis nawilSi sawvavis mimwodeblebi solidarul kreditorebs warmoad-
genen. TiToeuls SeuZlia movales mosTxovos valdebulebis mTliani Ses-
ruleba _ 1000 tona dizelis Rirebulebis gadaxda. 

wiladi valdebulebisagan gansxvavebiT, solidaruli valdebulebis war-
moSobisaTvis mniSvneloba ar aqvs imas, SesaZlebelia Tu ara valdebulebis 
sagnis msgavs wilebad gayofa. solidaruli monawileoba SeiZleba warmoiSvas 
rogorc gayofadi, aseve ganuyofadi valdebulebis sagnis SemTxvevaSi. soli-
daruli valdebuleba uflebamosil an valdebul pirTa simravliT SesaZle-
belia warmoiSvas kanonis, xelSekrulebis an valdebulebis sagnis ganuyo-
flobis Sedegad.1733 

3. valdebulebis erT-erT mxareze monawile ramdenime pirs Soris 
wilebisa da ufleba-movaleobebis ganawilebis wesi 

valdebulebiT-samarTlebriv urTierTobebSi monawile pirTa ufleba-
movaleobebi SesaZlebelia or nawilad davyoT _ `gare~ da `Sida~ urT-
ierTobidan gamomdinare uflebebad da movaleobebad. „gare“ urTierToba 
gulisxmobs im ufleba-movaleobebs, romlebic valdebulebis erT-erT mx-
areze monawile ramdenime pirs valdebulebis meore mxaris mimarT gaaC-
nia.1734 rac Seexeba Sida urTierTobas, igi valdebulebis erT-erT mxareze 
monawile pirTa ufleba-movaleobebs moicavs erTmaneTTan mimarTebaSi..1735 

rogorc wiladi, aseve solidaruli valdebulebis SemTxvevaSi valde-
bulebis arsidan naTlad gamomdinareobs wilobrivad, anda solidarulad 
monawile TiToeuli subieqtis ufleba-movaleobaTa odenoba „gare“ urT-
ierTobaSi. gansxvavebul suraTTan gvaqvs saqme valdebulebaSi monawile 
am ramdenime subieqtis „Sida“ urTierTobasTan dakavSirebiT. „gare“ urT-

1732 Staudinger/Looschelders, §421, Rn. 17; MünchKomm/Bydlinski, §428, Rn. 3.
1733 warmoSobis es safuZvlebi detalurad iqneba ganxiluli solidarul movaleTa da 
solidarul kreditorTa paragrafebSi.
1734 Staudinger/Looschelders, Vorb. Zum BGB, §420-432, Rn. 4.
1735 iqve. 
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ierTobaSi wilobrivi an solidaruli uflebamosileba Tu valdebuleba 
imisgan damoukideblad arsebobs, Tu rogor aqvT mowesrigebuli „Sida“ 
urTierTobebi valdebulebis erT-erT mxareze monawile ramdenime pirs. 
Sesabamisad, SesaZlebelia valdebulebaSi solidarulad, anda wilobrivad 
monawile pirebs „Sida“ urTierToba sruliad gansxvebulad hqondeT da-
regulirebuli. „Sida“ urTierToba mxolod „gare“ urTierTobis Sewyve-
tis Semdeg xdeba aqtualuri. swored „Sida“ urTierTobebiT dadgenili 
wili gansazRvravs imas, Tu sabolood vin ra odenobiTaa valdebulebis 
Sesrulebaze valdebuli anda mis miRebaze uflebamosili. aRniSnul TavSi 
swored „Sida“ urTierTobebidan gamomdinare wilTa gadanawilebis sakiTxi 
iqneba ganxiluli. 

samoqalaqo kodeqsi valdebulebaSi wilobrivi monawileobis dros 
„Sida“ urTierTobasTan dakavSirebiT raime danawess ar Seicavs. wilobriv 
movaleebs an kreditorebs SeuZliaT „Sida“ urTierTobaSi Tavisuflad 
gansazRvron wilebis odenoba. SeTanxmebis Sinaarsi damoukidebelia „gare“ 
urTierTobaSi arsebuli Sesabamisi wilebisgan. 

magaliTi:
mravalbiniani saxlis mesakuTreebi giorgi, beqa da zura, gaTbobisaT-

vis saWiro sawvavis SeZenis mizniT, erToblivad aTanxmeben wilobrivi Ses-
rulebis valdebulebas sawvavis mimwodebelTan (TiToeuli maTgani ukveTavs 
100 litr dizelis sawvavs). SekveTa gavlenas ver moaxdens TiToeuli maTga-
nis mier „Sida“ urTierTobidan gamomdinare sabolood gadasaxdeli Tanxis 
odenobaze. amdenad, binis mesakuTreebma Tavdapirvelad Tanabar wilebad 
unda dafaron dizelis miwodebis safasuri. erTmaneTTan ki SeTanxmdnen, 
rom TiToeulis mier gadasaxdeli Tanxis saboloo gamoTvla, gaTbobis se-
zonis Semdeg, faqtobrivad moxmarebuli sawvavis Sesabamisad moxdeba.1736 

sawvavis mimwodeblisTvis gadamwyveti mxolod pirTa simravlis is 
samarTlebrivi konstruqciaa, romelic „gare“ urTierTobaSi massa da wi-
lobriv movaleTa Soris SeTanxmda. Sesabamisad TiToeuli binis mesakuTre 
sawvavis mimwodeblis winaSe wilobriv movales warmoadgens da kreditoris 
winaSe pasuxs agebs im wilis Sesabamisad, romliTac igi „gare“ urTierTo-
baSi gamodis. 

rogor unda moviqceT, Tuki erT-erTma wilobrivma movalem sakuTari 
wilze meti odenobiT Seasrula kreditoris moTxovna da mxareTa Soris 
„Sida“ urTierTobiT es sakiTxi ar yofila mowesrigebuli?

magaliTi:
zugdidSi mcxovrebma mezoblebma qiriam da CiCuam, transportirebis 

Rirebulebaze SeRavaTis miRebis mizniT, erToblivad SeukveTes mesxs 100-
100 kilo kartofili. daTqmul dRes mesxma kartofili miawoda damkveTebs, 

1736 Selb, Mehrheit von Gläubigern und Schuldnern, S. 25.
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magram, vinaidan, CiCua saxlSi ar iyo, mis mier SekveTili 100 kilo karto-
filis Rirebulebac mTlianad qiriam gadaixada. rogor unda moviqceT am 
SemTxvevaSi? ra normis safuZvelze aqvs qirias CiCuas mimarT gadaxdili 
kartofilis Rirebulebis moTxovnis ufleba? 473-e1737 muxlis msgavsi nor-
ma wilad valdebulebasTan mimarTebiT kodeqsSi ar gagvaCnia. am SemTx-
vevaSi usafuZvlo gamdidrebis momwesrigebel normebs unda daveyrdnoT 
da wilobriv movales, romelmac sakuTar wilze meti odenobiT Seasrula 
valdebuleba, 986-e muxlis safuZvelze usafuZvlod gadaxdili nawilis 
moTxovnis ufleba unda mivaniWoT.

igive SeiZleba iTqvas wilobriv uflebamosilebazec. wilobriv kredi-
torTa Soris gaformebuli SeTanxmebis Tanaxmad, „Sida“ urTierTobaSi, 
wilobriv kreditorTa kuTvnili wili, „gare“ urTierTobisgan gansxvave-
bulad iqnes dadgenili.1738 Tuki wilobrivi kreditori movalisagan iRebs 
Sesrulebas, romelic mis kuTvnil wils aRemateba, igi valdebulia, Ses-
rulebis Sesabamisi nawili gadasces sxva kreditors. msgavsi gadaxdis 
valdebuleba SesaZlebelia gamomdinareobdes wilobriv kreditorTa So-
ris „Sida“ SeTanxmebebidan, an garemoebebidan, romelic wilobriv ufle-
bamosilebas udevs safuZvlad.1739 rogor unda moviqceT, rodesac wilebi 
arc „Sida“ urTierTobidan irkveva da ar gamomdinareobs arc im garemoe-
bebidan, romelic wilobriv uflebamosilebas udevs safuZvlad? kanonmde-
beli 462-e1740 muxlis analogiur wess, aRwerili SemTxvevisTvis, ar iTval-
iswinebs. miuxedavad amisa, Tu wilobrivma kreditorma `kuTvnil~ wilze 
meti odenobiT miiRo Sesruleba, valdebulad unda CavTvaloT, gadasces 
sxva kreditors zedmetad miRebuli Sesruleba. sxvagvari gadawyveta 
kreditoris usafuZvlo gamdidrebas gamoiwvevs. 

Tu valdebulebis arsidan ar Cans wilis odenoba da igi arc xelSek-
rulebaSia daTqmuli, maSin unda vivaraudoT, rom wilobrivad monawile 
yvela pirs Tanabari wili ekuTvnis.1741 igive wesi unda iqnes gamoyenebuli 
valdebulebaSi wilobrivad monawile pirTa „Sida“ urTierTobasTan daka-
vSirebiT.1742 

wiladi monawileobisagan gansxvavebiT, valdebulebaSi solidaruli 
monawileobis dros kanoni iZleva pasuxs solidarul monawile pirTa 
wilebis Taobaze. 462 II muxlis Tanaxmad, valdebulebaSi monawile solida-
rul uflebamosil pirebs erTmaneTTan urTierTobaSi aqvT Tanabari wili, 

1737 am sakiTxTan dakavSirebiT „solidarul movaleTa“ paragrafSi ixileT qveTavi 7 - 
`solidarul movaleTa Soris valdebulebis Sesrulebis tvirTis saboloo ganawileba~.
1738 Staudinger/Looschelders, §420, Rn .60.
1739 iqve.
1740 am sakiTxTan dakavSirebiT `solidarul kreditorTa~ paragrafSi ixileT qveTavi 7 - 
`solidarul kreditorTa Soris Sesrulebuli valdebulebis saboloo ganawileba~.
1741 zoiZe, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 455-e muxli, gv. 568.
1742 Sorgel/Gebauer, §420, Rn. 9.
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Tu maT Soris SeTanxmebiT sxva ram ar aris dadgenili. 462 II muxli ad-
gens wilTa Tanabrobis varauds, romelic moqmedebs, sanam sawinaaRmdego 
ar iqneba damtkicebuli. SesaZlebelia, rom xelSekrulebiT solidarul 
uflebamosil pirebs TavianTi „Sida“ urTierToba sul sxvagvarad hqondeT 
mowesrigebuli. amis SesaZleblobas muxlis danawesi _ „Tu maT Soris sxva 
ram ar aris gaTvaliswinebuli“ _ iZleva. aRniSnuli debuleba xazs usvams 
normis dispoziciurobas. Sesabamisad, solidarul uflebamosil pirebsac 
SeuZliaT SeTanxmdnen Tu ra odenobiT iqnebian valdebulebis Sesrulebis 
miRebaze uflebamosilni „Sida“ urTierTobaSi.1743 solidarulad ufle-
bamosil pirTa Soris amgvari SeTanxmebis arsebobis SemTxvevaSi, swored 
igi iZens upirates Zalas 462-e muxliT dadgenil varaudTan mimarTebaSi.1744 
Sesabamisad, 462 II muxliT gaTvalsiwinebuli wilTa Tanabrobis varaudi mx-
olod damatebiTi wesia, romelic im SemTxvevaSi moqmedebs, Tuki special-
uri „Sida“ regulireba ar arsebobs.1745

solidarul movaleTa SemTxvevaSi wilTa Tanabrobis varauds Seicavs 
473 I da II muxlic, Tumca kanonis es danawesi mxolod im SemTxvevaSi moq-
medebs, rodesac xelSekrulebiT anda kanoniT sxva rame ar aris gaTval-
iswinebuli. 

II. solidaruli movaleebi

1. solidaruli movalis cneba

solidaruli valdebuleba solidarul movaleTa simravliT praqtikaSi 
pirTa simravlis yvelaze gavrcelebuli saxea. solidarul movaleTa cnebas 
kanonmdebeli 463-e muxlSi ayalibebs. muxlis danawesiT, Tuki ramdenime mova-
lem valdebuleba unda Seasrulos ise, rom TiToeulma monawileoba unda 
miiRos mTliani valdebulebis SesrulebaSi, xolo kreditors valdebulebis 
mxolod erTjeradi Sesrulebis moTxovnis ufleba aqvs, maT solidaruli 
movaleebi ewodebaT.

463-e muxli ramdenime winapirobas Seicavs. upirveles yovlisa, saWiroa 
arsebobdes ramdenime movale, romlebic kreditoris winaSe valdebulebis 
Sesrulebaze arian pasuxismgebeli.1746 garda amisa, aucilebelia, isini erTi 
da imave kreditoris winaSe iyvnen valdebulni. solidarulad ver CaiTvle-
bian movaleebi, Tu, Sesasrulebeli valdebulebis indenturobis miuxedavad, 
erTi movale kreditor a-s, xolo meore kreditor b-s winaSe aris pasux-

1743 Ermann/Böttcher, §430, Rn .3.
1744 Selb, Mehrheiten von Gläubigern und Schuldnern, S262.
1745 Selb, Mehrheiten von Gläubigern und Schuldnern, S 90.
1746 Schwedhelm, Das gesamtschuldverhätnis, S. 26; Joussen, Schuldrecht I- Allgemeiner Teil, S. 463, Rn .1394.
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ismgebeli.1747 amasTan, movaleTa solidarul movaleebad miCnevisaTvis mniS-
vneloba ar aqvs imas, Tu ra samarTlebriv safuZvels emyareba TiToeulis 
valdebuleba kreditoris winaSe. Sesabamisad, ar aris aucilebeli, kredi-
toris moTxovnebi solidarul movaleTa mimarT erTiani samarTlebrivi 
safuZvlidan gamomdinareobdes.1748Aamis kargi magaliTia 896-e muxli, romlis 
Tanaxmadac, Tu Tavdebobas ramdenime Tavdebi kisrulobs, isini pasuxs ageben 
rogorc solidaruli movaleebi, imis miuxedavad, rom maT Tavdeboba erTo-
blivad ar ukisriaT. 

movaleTa solidarul movaleebad miCnevisaTvis aucilebelia, rom isi-
ni kreditoris winaSe valdebulebis Sesrulebaze iyvnen pasuxismgebeli. 
solidaruli valdebuleba gulismobs, rom kreditorsa da movaleebs So-
ris ramdenime damoukidebeli valdebulebiT-samarTlebrivi urTierToba 
arsebobs.1749 aRniSnuli urTierTobidan gamomdinare, TiToeuli solida-
ruli movale kreditoris erTi da imave Sesrulebis interesis mTlian dak-
mayofilebaze unda iyos valdebuli.1750 movaleTa es calkeuli valdebule-
bebi, swored erTi saerTo mizniT (kreditoris erTi da imave Sesrulebis 
interesis dakmayofilebiT) arian dakavSirebulni da erT mTlianobas, erT 
solidarul valdebulebas qmnian solidarul movaleTa simravliT.1751 erT-
erTi solidaruli movalis mier valdebulebis mTlianad Sesruleba, niSnavs 
mTliani valdebulebiT-samarTlebrivi urTierTobis dasasrulsa da kredi-
toris erTiani interesis dakmayofilebas, romelic mas valdebulebis Ses-
rulebis mimarT gaaCnda.1752 aRniSnulis tipuri magaliTia meuRleTa mier 
erToblivad aRebuli sesxi, romlis gadaxdazec orive meuRle solidaru-
lad agebs pasuxs. igive SeiZleba iTqvas, roca binis mepatronis winaSe qiris 
gadaxdaze orive damqiravebeli solidaruli movalea. kreditoris interesi 
aq qiris miRebaSi mdgomareobs. orive damqiraveblis valdebuleba mTliani 
qiris gadaxdas gulisxmobs. Sesabamisad, erT-erTi damqiraveblis mier qiris 
gadaxda kreditoris interesis mTlian dakmayofilebas iwvevs. movaleebi 
Sinaarsobrivad erTnair Sesrulebaze arian valdebulni. kreditoris in-
teresi SesaZlebelia aseve sxvadasxvagvari SesrulebiTac dakmayofildes.1753 
magaliTad, kreditoris interesi zianis anazRaurebaze SesaZlebelia erTma 

1747 Staudinger/Looschelders, §421, Rn 13; Ermann/Böttcher, §421, Rn. 7.
1748 Joussen, Schuldrecht I- Allgemeiner Teil, S. 463, Rn. 1394.
1749 Sorgel/Gebauer, §421, Rn. 6; ix. aseve saqarTvelos uzenaesi sasamarTlos samoqalaqo, same-
warmeo da gakotrebis saqmeTa palatis 2010 wlis 20 ivlisis ganCineba; saqarTvelos uzen-
aesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2011 wlis 1 
agvistos #as-164-158-2011 ganCineba.
1750 Larenz, Schuldrecht I, §37 I, S. 574.
1751 Larenz, Schuldrecht I, §37 I, S. 574; ix. aseve saqarTvelos uzenaesi sasamarTlos samoqalaqo, 
samewarmeo da gakotrebis saqmeTa palatis 2010 wlis 20 ivlisis #as-254-239-2010 gan-
Cineba.
1752 Larenz, Schuldrecht I, §37 I, S. 574.
1753 Staudinger/Looschelders, §421, Rn.17; Joussen, Schuldrecht I- Allgemeiner Teil, S. 463, Rn. 1395.
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solidarulma movalem naturiT, xolo meorem _ fuladi anazRaurebiT daak-
mayofilos. 

solidarul movaleebad ar CaiTvlebian pirebi im SemTxvevaSi, rodesac 
maT, marTalia, msgavsi Sesrulebis valdebuleba akisriaT kreditoris winaSe, 
Tumca maT mier ganxorcielebuli Sesruleba kreditoris erTi da imave in-
teresis dakmayofilebisaken ar aris mimarTuli.1754 

magaliTi:
samSeneblo kompania a-m mSeneblobis swrafad dasrulebis mizniT, or kom-

panias b-1 da b-2 SeukveTa indenturi samSeneblo masalebi Tanabari odenobiT. 
Tu erTi-erTi kompania, pirobiTad b-1, Seasrulebs valdebulebas da miawv-
dis SemkveTs samSeneblo masalebs, ormagi SekveTiT dasaxuli ekonomikuri 
mizani (samSeneblo masalis miReba) miRweulia. Tumca aRniSnuli Sesruleba 
ar niSnavs imavdroulad im interesis dakmayofilebas, romelic kreditors 
meore xelSekrulebis Sesrulebis mimarT gaaCnia.1755 b-1 mier Sesrulebuli 
valdebuleba gavlenas ver moaxdens b-2 valdebulebaze. aq gvaqvs ori erTma-
neTisgan damoukidebeli xelSekruleba, romlebic erTmaneTis gverdigverd, 
erTmaneTTan kavSiris gareSe arseboben. 

movaleTa solidarul movaleebad miCnevisaTvis aucilebelia, TiToeuli 
maTgani mTliani valdebulebis Sesrulebaze iyos valdebuli. amiT gansx-
vavdeba solidaruli valdebuleba wilobrivi valdebulebisgan. wilobrivi 
valdebulebis dros wilobrivi movale mxolod Tavisi wilis farglebSi aris 
pasuxismgebeli. solidaruli valdebulebis SemTxvevaSi TiToeul solida-
rul movales valdebulebis mTliani Sesrulebis valdebuleba ekisreba. mov-
aleTa solidarul movaleebad miCnevisaTvis mniSvneloba ar aqvs imas, rom 
mTliani valdebulebis Sesruleba, praqtikulad, mxolod erT-erT maTgans 
SeuZlia.1756

463 I muxlidan gamomdinare, bolo kriteriumi imaSi mdgomareobs, rom 
kreditors valdebulebis Sesrulebis moTxovna mxolod erTxel SeuZlia. 

magaliTi:
sam pirs solidarulad ekisrebodaT vasaZisaTvis zianis anazRaureba 

10000 laris odenobiT. vasaZes SeuZlia es ziani nebismier maTgans mTlianad 
an nawilobriv mosTxovos, magram mxolod erTxel. amasTan, kreditoris mier 
erT-erTi movalisagan valdebulebis mTliani dakmayofilebis miReba, aTa-
visuflebs sxva movaleebsac kreditoris winaSe valdebulebis Sesrulebis 
tvirTisagan. am SemTxvevaSi solidaruli valdebuleba wydeba da kreditors 
sxva movaleTa mimarT moTxovna aRar gaaCnia. wiladi valdebulebisagan gansx-
vavebiT, solidaruli valdebuleba solidarul movaleTa simravliT kredi-

1754 Larenz, Schuldrecht I, §37 I, S. 575.
1755 iqve.
1756 Bamberger/Roth/Gehrlein §421, Rn. 2; Palandt/Grüneberg, §421, Rn. 4.
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torisaTvis moTxovnis dakmayofilebis ufro xelsayreli formaa. wiladi 
valdebulebis dros kreditoris interesi ramdenime wilobrivma movalem 
unda daakmayofilos. kreditors ar SeuZlia erT-erT movales mosTxovos 
valdebulebis mTliani Sesruleba. TiToeuli movale mxolod Tavisi wilis 
farglebSia pasuxismgebeli saerTo valze. wilobriv valdebulebasTan Se-
darebiT solidaruli valdebulebis dros kreditors ufro Zlieri pozicia 
gaaCnia. wiladi movleebisagan gansxvavebiT, solidarul movaleTa SemTxveva-
Si, kreditori ar aris calkeuli maTganis gadaxdisuunarobis riskis matare-
beli, aramed es riski `gare~ urTierTobidan `Sida~ urTierTobaSi im soli-
darul movalezea gadatanili, romelmac mTliani valdebuleba Seasrula.1757 
kreditors sakuTari Sexedulebisamebr SeuZlia amoirCios erTi an ramdenime 
solidaruli movale, romlisganac igi sakuTari moTxovnis mTlian an nawi-
lobriv dakmayofilebas Seecdeba. ra Tqma unda, kreditori ecdeba gadaxdis-
unariani movale moZebnos da misgan ecados dakmayofilebis miRwevas. swored 
am movales emuqreba is safrTxe, rom kreditoris dakmayofilebis Semdeg, 
sxva danarCen solidarul movaleTa gadaxdisuunarobis gamo, ver SeZlebs 
473-e muxlidan gamomdinare moTxovnis ganxorcielebas1758. 

sxva solidaruli movaleebi kreditoris winaSe pasuxismgebelni rCebian 
iqamde, vidre kreditori mTlianad ar miiRebs dakmayofilebas. amasTan, erT-
erTi solidaruli movalis mimarT sarCelis aRZvra ar arTmevs mas ufle-
bas, mimarTos sasamarTlos sxva solidaruli movalis winaaRmdeg. kreditors 
SeuZlia erTdroulad ramdenime sarCeli aRZras ramdenime solidaruli mov-
alis winaaRmdeg da erTdroulad ecados maTgan dakmayofilebis miRebas.

2. warmoSobis safuZvlebi

solidaruli valdebuleba solidarul movaleTa simravliT SesaZlebe-
lia sami safuZvliT warmoiSvas. kanoni uSvebs solidaruli valdebulebis 
warmoSobas xelSekrulebis, kanonisa da valdebulebis sagnis ganuyoflobis 
SemTxvevebSi. 

solidaruli valdebulebis warmoSobis yvelaze gavrcelebuli safuZve-
lia xelSekruleba. imisaTvis, rom xelSekrulebis safuZvelze solidaruli 
valdebuleba warmoiSvas, aucilebelia, ramdenime pirma solidarulad ikis-
ros pasuxismgebloba kreditoris winaSe. solidarul movaleebad CaiTvlebian 
movaleebi, Tuki kreditorTan movaleebi „yvela erTisaTvis da erTi yvela-
saTvis“ ageben pasuxs. movaleebma xelSekrulebiT SesaZloa sxvadasxvagvarad 
Camoayalibon solidaruli valdebuleba. magaliTad, xelSekrulebaSi Caw-

1757 Schwedhelm, Das Gesamtschuldverhätnis, S. 25.
1758 aRsaniSnavia, rom kreditori sruliad Tavisufali ar aris movalis arCevaSi. misi 
es Tavisufleba, 115-e muxlis safuZvelze, unda SeizRudos, Tuki kreditori sakuTar 
uflebas borotad iyenebs.
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eron, rom kreditors SeuZlia nebismier maTgans mTlianad an nawilobriv, 
magram mxolod erTxel mosTxovos valdebulebis Sesruleba, an miuTiTon, 
rom erT-erTi movalis mier mTliani valdebulebis Sesruleba aTavisuflebs 
sxva movaleebsac kreditoris winaSe valdebulebisagan. amdenad, SeTanxme-
bidan naTlad unda Candes movaleTa neba, solidarulad agon pasuxi kredi-
toris winaSe. saeWvoobisas xelSekrulebisa da nebis gamovlenis ganmartebis 
Sedegad unda dadgindes, Tu risi SeTanxmeba surdaT mxareebs. 

solidarulma movaleebma xelSekruleba kreditorTan SesaZloa erT-
droulad an cal-calke gaaformon. mTavaria, maT kreditorTan dadebul er-
Tian an calke garigebaSi solidaruli valdebulebisaTvis damaxasiaTbeli 
Sedegebi garigebis/garigebebis Sinaarsad aqcion.1759

kanonis safuZvelze warmoSobili solidaruli valdebulebis SemTxvevebi 
samoqlaqo kodeqsSi sakmaod mravladaa. magaliTad, 998 I muxli, romelic zia-
nis dadgomaSi monawile pirebis solidarul pasuxismgeblobas awesebs.

magaliTi:
daTom da levanma Cxubisas daazianes giga, ris gamoc am ukanasknels op-

eraciis Catareba dasWirda. gigas, 998 I muxlis Tanaxmad, SeuZlia rogorc 
orive zianis mimyenebels, aseve maTgan erT-erTs mTlianad mosTxovos zianis 
anazRaureba, vinaidan orive zianis mimyenebeli solidarul movales war-
moadgens. 

kanonismier solidarul valdebulebas iTvaliswinebs 896-e muxlic; 
rodesac erT pirs Tavdebad udgeba ramdenime piri, isini pasuxs ageben, ro-
gorc solidaruli movaleebi, maSinac ki, roca Tavdeboba maT erToblivad 
ar ukisriaT. 937-e muxlis Tanaxmad, erTobilivi saqmianobis xelSekrulebis 
monawileebi solidarulad ageben pasuxs erToblivi saqmianobidan warmoSo-
bili valebisTvis. 1013-e muxlidan gamomdinare, uxarisxo produqciis war-
moebisaTvis ramdenime mwarmoebelsac solidaruli pasuxismgebloba ekisreba. 
1484 II muxlis mixedviT, memkvidreebic solidarulad ageben pasuxs, Tu mam-
kvidrebeli solidaruli movale iyo. araregistrirebuli kavSiris saxeliT 
moqmedi pirebi 39 IV muxlis Tanaxmad, solidarul movaleebs warmoadgenen. 
kanonismieri solidaruli valdebulebis magaliTia aseve mzRvevelebis pa-
suxismgebloba damzRvevis winaSe 827 III muxlidan gamomdinare. 

gansakuTrebiT xSiria kanonismieri safuZvlebi sakorporacio samarTal-
Si. magaliTad, solidaruli pasuxismgeblobis sazogadoebis (sps) partnio-
rebi da komandituri sazogadoebis (ks) personalurad pasuxismgebeli part-
niorebi (komplementarebi), mewarmeTa Sesaxeb saqarTvelos kanonis 3 III muxlis 
Tanaxmad, kreditorebis winaSe pasuxs ageben sazogadoebis valdebulebisaT-
vis solidarulad. aseve solidaruli pasuxismgebloba ekisrebaT mewarmeTa 
Sesaxeb saqarTvelos kanonis 2 II muxlis Tanaxmad, sawarmos dafuZnebamde 
sawarmos saxeliT moqmed pirebsa da sawarmos damfuZneblebs. 144 V muxlidan 

1759 Selb, Merheiten von Gläubigern und Schuldnern, S. 45; Staudinger/Looschelders, §421, Rn. 53.
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gamomdinare, sawarmos gayofis Sedegad warmoSobili sazogadoebebi soli-
darulad ageben pasuxs Tavdapirveli sawarmos gayofamde arsebuli valdeb-
ulebebisaTvis.

solidaruli valdebulebis warmoSobis mesame safuZveli valdebulebis 
sagnis ganuyoflobaa. 

magaliTi:
meuRleebma moSales qiravnobis xelSekruleba, romliTac maT erToblivad 

hqondaT bina daqiravebuli. am SemTxvevaSi, orive meuRle valdebulia ukan 
daabrunos bina, romlis ganxorcielebac kreditors SeuZlia mTlianad erT-
erT meuRles mosTxovos.

3. Sesruleba erT-erTi solidaruli movalis mier

a. erT-erTi solidaruli movalis mier valdebulebiT gaTvaliswinebuli 
Sesrulebis mTlianad ganxorcielebis samarTlebrivi Sedegebi 

solidaruli valdebulebis dros erT-erTi solidaruli movalis mier 
valdebulebis mTlianad Sesruleba danarCen movaleebsac aTavisuflebs 
kreditoris winaSe Sesrulebis valdebulebisagan. solidaruli valdeb-
ulebisaTvis damaxasiaTebeli es ZiriTadi idea pirdapir gamomdinareobs 467-
e muxlidan. rogorc muxlis danawesidan Cans, erT-erT solidarul mova-
les SeuZlia valdebuleba mTlianad Seasrulos. Tu Sesruleba gayofadia, 
misi Sesruleba SesaZlebelia aseve ramdenime solidarulma movalem ganax-
orcielos. im SemTxvevaSi, Tu kreditori miiRebs wilobriv Sesrulebebs da 
isini mTlianad daafaraven kreditoris moTxovnas, maSin es mTliani valdeb-
ulebis Sesrulebas gamoiwveves.1760 

magaliTi:
samma pirma SeiZina kreditorisagan avtomobili 3000 larad. Tu TiToeu-

li solidaruli movale kreditors 1000 lars gadauxdis da es ukanasknelic 
miiRebs TiToeulis mier ganxorcielebul Sesrulebas, mTliani valdebuleba 
Sesrulebulad CaiTvleba. 

rogorc aRiniSna, erT-erTi an ramdenime solidaruli movalis mier val-
debulebis mTliani Sesruleba danarCen solidarul movaleTa mimarT kredi-
toris moTxovnis Sewyvetasac ganapirobebs. aRniSnuli debuleba imperatiuli 
xasiaTisaa.1761 solidarul movales, romelic kreditoris winaSe valdebule-
bas mTlianad asrulebs, kreditorTan SeTanxmebiT ar SeuZlia gamoricxos 
an SezRudos Sesrulebis Sedegi sxva solidarul movaleTa mimarT.1762 amiT 

1760 Schwedhelm, Das Gesamtschuldverhätnis, S84.
1761 Sorgel/Gebauer, §422, Rn. 1.
1762 MünchKomm/Bydlinski, §422, Rn. 2.
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gamoiricxeba kreditoris mxridan moTxovnis ramdenjerme dakmayofilebis 
SesaZlebloba da misi gamdidreba movaleTa xarjze.1763 

magaliTi:
petriaSvilma, pavliaSvilma da sanoZem erToblivad iyides Zroxa cxraas 

larad. gamyidvelma vasaZem mosTxova Tanxis gadaxda petriaSvils, romelmac 
mxolod nawilobriv daakmayofila kreditoris mosTxovna da gadauxada mas 
xuTasi lari. am SemTxvevaSi erT-erTi solidaruli movalisaTvis mimarTva 
da misgan arasruli dakmayofilebis miReba, ar arTmevs kreditors uflebas 
mimarTos sxva solidarul movaleebs. kreditors SeuZlia nebismier maTgans 
moTxovos darCenili nawilis mTliani an nawilobrivi gadaxda. kreditors es 
ufleba iqamde aqvs, vidre mTlianad ar daikmayofilebs moTxovnas. Sesabam-
isad, sxva solidarul movaleTa valdebuleba grZeldeba, sanam kreditori 
srulad ar dakmayofildeba. 

Tuki erTi solidaruli movalis mier kreditoris sruli dakmayofilebis 
Semdeg sxva solidaruli movalec ganaxorcielebs kreditoris winaSe Ses-
rulebas, igi ukve ararsebul valdebulebas asrulebs..1764 kreditors aseTi 
Sesrulebis datovebis ufleba ara aqvs, vinaidan igi ewinaaRmdegeba solida-
ruli valdebulebis arss, romelic kreditoris mxridan Sesrulebis mxolod 
erTxel moTxovnis uflebas gulisxmobs. garda amisa, igi iwvevs kreditoris 
usafuZvlo gamdidrebas. Sesabamisad, solidarul movales, romelmac val-
debulebis mTlianad Sesrulebis Semdeg kreditoris winaSe Sesruleba ganax-
orciela, usafuZvelo gamdidrebis normebis safuZvelze SeuZlia moiTxovos 
kreditorisgan gadaxdilis ukan dabruneba. 

kreditoris mier erT-erTi solidaruli movalisgan Sesrulebis moTxov-
na ar niSnavs, rom movalem valdebuleba yovelTvis upirobod unda Seasru-
los. 466-e muxlis Tanaxmad, solidarul movales SeuZlia uari ganucxados 
kreditors Sesrulebaze da warudginos mas Sesagebeli. aRniSnuli norma, up-
irvels yovlisa, solidarul movaleTa interesebis dacviskenaa mimarTuli. 
solidarul movales kanoni mxolod sam SemTxvevaSi aZlevs amgvari Sesageb-
lis wardgenis SesaZleblobas. 

magaliTi:
kreditors, romelmac erT-erT solidarul movales warudgina moTxovna, 

Tavis mxriv, am solidaruli movalis vali marTebda, mis mier ganxorciele-
buli saremonto samuSaoebis gamo. 

am SemTxvevaSi solidaruli movale kreditors warudgens Sesagebels, 
romelic massa da kreditoris Soris arsebuli urTierTobidan gamomdin-
areobs da Sesabamisad, mas ekuTvnis. solidarul movales, romelsac kredi-
torma Sesrulebis moTxovniT mimarTa, ar SeuZlia uari ganacxados Ses-

1763 Staudinger/Looschelders, §422, Rn. 2.
1764 Staudinger/Looschelders §422, Rn. 12.
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rulebaze da sxva solidaruli movalis kuTvnili Sesagebeli warudginos 
kreditors. mas mxolod im Sesageblis wardgena xelewifeba, romelic mas 
ekuTvnis. 

Tumca kanoni solidarul movales aseve im Sesageblis wardenis ufle-
bas aniWebs, romelic saerTo uflebidan gamomdinareobs da romelic yvela 
solidaruli movalisaTvis saerToa.

magaliTi:
movale kreditors warudgens Sesagebels, romelic kreditoris mier Ses-

rulebis miRebis vadis gadacilebidan gamomdinareobs da romelic saerToa 
yvela solidaruli movalisaTvis. 

mesame SemTxvevas kanoni uSvebs, roca Sesageblis ufleba valdebulebis 
arsidan gamomdinareobs. 

magaliTi:
movale kreditors warudgens Sesagebels, romelic, magaliTad, formis 

nakls emyareba, an xelSekrulebis warmomadgenlobiTi uflebamosilebis gar-
eSe dadebidan gamomdinareobs.

b. erT-erTi solidaruli movalis mier valdebulebiT gaTvaliswinebulis 
nacvlad sxva Sesrulebis ganxorcielebis samarTlebrivi Sedegebi.

valdebuleba yvela sxva solidaruli movalis mimarT Sewyvetilad CaiT-
vleba maSinac, Tuki erT-erTi solidaruli movale, valdebulebiT gaT-
valiswinebulis nacvlad, sxva Sesrulebas ganaxorcielebs da kreditoric 
miiRebs mas (ix.428-e muxli). sxva solidarul movaleTa Tanxmoba movaleTa 
amgvari Sesrulebis ganxorcielebaze, an valdebulebis SesrulebaSi maTi 
monawileoba ar aris aucilebeli.1765 

g. erT-erTi solidaruli movalis mier valdebulebis deponirebiT Ses-
rulebis samarTlebrivi Sedegebi

saqarTvelos samoqalaqo kodeqsiT valdebulebis Sesrulebis erT-erTi 
gzaa deponireba. 434 I muxli adgens movalis uflebas, Sesrulebis sagani Sein-
axos sasamarTloSi, an notariatSi, xolo fuli an fasiani qaRaldi Seitanos 
notarisusis sadepozito angariSze da valdebuleba amgvarad Seasrulos. es 
ufleba warmoiSoba, Tuki kreditoris adgilsamyofeli ucnobia, an igi ay-
ovnebs Sesrulebis miRebas. solidaruli movalis mier valdebulebis deponi-
rebis gziT Sesruleba maSin gamoiwvevs solidaruli valdebulebis Sesrule-
bas, Tuki igi Sesrulebis sagans sasamarTloSi an notariatSi Seinaxavs, xolo 
fulsa da fasian qaRaldebs notariusis sadepozito angariSze Seitans da 
maT ukan dabrunebaze Tavidanve uars ganacxadebs. deponireba mTliani val-
debulebis Sesrulebas gamoiwvevs, imisgan damoukideblad, icodnen Tu ara 

1765 Schwedhelm, Das Gesamtschuldverhätnis, S. 86, Rn. 89; Sorgel/Gebauer, §422, Rn. 6.
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raime sxva solidarulma movaleebma amis Taobaze.1766 deponireba Sesrulebas 
gamoiwvevs im SemTxvevaSic, roca solidaruli movale, romelmac deponireba 
ganaxorciela, mogvianebiT ganacxadebs uars deponirebuli nivTis ukan dab-
runebaze (440 I).1767 

d. erT-erTi solidaruli movalisa da kreditoris moTxovnis urTierT-
gaqviTvis samarTlebrivi Sedegebi

valdebulebis Sesrulebis msgavs Sedegebs iwvevs kreditorisa da erT-
erTi solidaruli movalis moTxovnebis urTierTgaqviTva (ix. 442-e muxli). 
467-e muxlis meore winadadeba pirdapir iTvaliswinebs aRniSnul SesaZle-
blobas. Tumca, es wesi moqmedebs mxolod im SemTxevaSi, rodesac kreditori 
moTxovnas warugens im solidarul movales, romlesac amavdroulad kredi-
toris mimarT gaaCnia moTxovna. im solidarul movales, romelsac kredi-
torma moTxovna warudgina, SeuZlia mxolod kuTvnili moTxovna gaqviTos 
kreditoris moTxovnasTan da valdebuleba amgvarad Sewyvitos.1768 solida-
rul movales, romelsac kreditorma warudgina moTxovna, aseve ar SeuZlia 
uari ganaxcados am moTxovnis Sesrulebaze im safuZvliT, rom kreditors 
sakuTari moTxovna sxva solidaruli movalis mimarT arsebuli moTxovnis 
urTierTgaqviTviT SeeZlo daekmayofilebina.1769 solidaruli valdebulebis 
Sewyveta kreditorisa da erT-erTi solidaruli movalis urTierTmoTxovna-
Ta gaqviTviT, imave samarTlebriv Sedegs iwvevs, rasac valdebulebis Ses-
ruleba.1770 

e. kreditoris mier erT-erTi solidaruli movalisaTvis valis patiebis 
samarTlebrivi Sedegebi

valdebulebis Sewyvetis erT-erTi safuZvelia kreditoris mier moval-
isTvis valis patieba. kreditoris mier erT-erTi solidaruli movalisaTvis 
valis patiebis samarTlebrivi Sedegi pirTa simravlis TavSi ar aris moce-
muli. igi valis patiebis momwesrigebeli muxlebidan, kerZod, 449-e muxlidan 
gamomdinareobs. muxlis pirveli winadadebis Tanaxmad, valis patieba erT-
erTi solidaruli movalis mimarT, aTavisuflebs sxva danarCen movaleeb-
sac, garda im SemTxvevisa, rodesac kreditori itovebs moTxovnas danarCen 
movaleTa mimarT. principulad, kanoni kreditors aniWebs arCevis uflebas. 
kerZod, igi wyvets, Tu rogori Zala eqneba massa da erT-erT movales So-
ris gaformebul valis patiebas. kreditors SeuZlia erT an ramdenime mov-
ales apatios vali, xolo danarCenis mimarT moTxovnis ufleba daitovos. 

1766 Staudinger/Looschelders, §422, Rn. 21.
1767 Selb, Mehrheiten von Gläubigern und Schuldnern, S. 68; Schwedhelm, Das Gesamtschuldverhätnis, S. 87, 
Rn. 90.
1768 Ermann/L.Böttcher, §422, Rn. 8.
1769 Staudinger/Looschelders, §422, Rn. 27.
1770 Schwedhelm, Das gesamtschuldverhätnis, S. 88, Rn. 91.
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aRniSnuli wesi gamomdinareobs kreditoris uflebidan, Tavisuflad airCios 
movale, romlisagnac igi valdebulebis mTlianad an nawilobriv Sesrulebas 
moiTxovs.1771 

magaliTi:
kavsaZe, kaxiSvili da ebanoiZe warmoadgenen solidarul movaleebs, 

romelTac 3000 laris zianis anazRaureba marTebT WeliZis mimarT. Tu kredi-
tori apatiebs vals kavsaZes, es avtomaturad gamoiwvevs mTliani valis pa-
tiebas sxva movaleTa mimarTac. Sesabamisad, WeliZes aRarc kaxiSvilisa da 
ebanoiZis mimarT eqneba Sesrulebis moTxovnis ufleba.

SesaZlebelia kreditorma moTxovna daitovos yvela danarCeni movalis 
mimarT. Cven SemTxvevaSi _ mxolod kaxiSvilis an _ kaxiSvilisa da ebanoiZis 
mimarT. Tuki kreditori moTxovnas itovebs sxva solidarul movaleTa 
mimarT, mTliani moTxovna mcirdeba im odenobiT, rac ergeboda im solida-
rul movales, romelsac vali apatia kreditorma. isev Cvens magaliTs Tu 
davubrundebiT, Tu solidarulma movaleebma urTierTSeTanxmebiT „Sida“ 
urTierTobaSi valdebulebis Sesrulebaze TiToeuli maTganis pasuxismge-
bloba Tanabari wiliT gansazRvres, maSin kreditoris mier kavsaZisaTvis va-
lis patieba gamoiwvevs imas, rom kreditoris moTxovna Semcirdeba kavsaZis 
kuTvnili 1000 lariT da igi kaxiSvilisa da ebanoiZis mimarT mxolod 2000 
laris moTxovnaze iqneba uflebamosili. am SemTxvevaSi kreditori gvevlineba 
darCenil solidarul movaleTa gadaxdisuunarobis riskis matarebelad, vi-
naidan SesaZlebelia, rom orive an erT-erTi solidaruli movale gadaxdisu-
unaro aRmoCndes da man mTlianad ver daikmayofilos sakuTari moTxovna. 
sakiTxis amgvari gadawyveta savsebiT swori da gamarTlebulia kanonmdeblis 
mxridan. saqme imaSia, rom kreditors solidarul movaleTa „Sida“ urTier-
TobaSi Carevis ufleba ara aqvs. mxolod valis patieba „gare“ urTierTobaze 
gavlenas ver moaxdens 473-e muxlidan gamomdinare, ukumoTxovnis uflebasa 
da „Sida“ urTierTobiT gansazRvrul mis odenobaze. Sesabamisad, Tu kanon-
mdebeli moTxovnis uflebis amgvar Semcirebas ar dauSvebda, Sedegad mivi-
RebdiT imas, rom is solidaruli movale, romelsac kreditorma vali apatia, 
miuxedavad amisa, 473-e muxlidan gamomdinare, pasuxismgeblobas „Sida“ urT-
ierTobaSi im solidaruli movalis winaSe, romelsac kreditorma mTlianad 
mosTxova valdebulebis Sesruleba, ver gaeqceoda. Tu kreditors calkeul 
solidarul movaleTaTvis valis patieba surs, man es mxolod da mxolod 
„sakuTar xarjze“ unda ganaxorcielos da ara 473-e muxlidan gamomdinare im 
solidarul movaleTa ukumoTxovnis xarjze, romlebic kreditoris winaSe 
pasuxismgebelni rCebian.1772 

Tu erT-erT solidarul movalesa da kreditors Soris gaformebuli 

1771 Staudinger/Looschelders, §423, Rn. 3; Ermann/Böttcher, §423, Rn. 2.
1772 MünchKomm/Bydlinski, §423, Rn. 3; Selb, Mehrheiten von Gläubigern und Schuldnern, S. 71; ix. aseve, 
Tbilisis saapelacio sasamarTlos 2012 wlis 29 martis #as-784-737-2012 gadawyvetileba.
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SeTanxmebidan naTlad ar Cans kreditoris neba, maSin nebis gamovlenisa 
da xelSekrulebis ganmartebis Sedegad unda dadgindes valis patieba mas 
yvela solidaruli movalisaTvis surda, Tu mxolod erT-erTi maTganisT-
vis.1773

 5. kreditorisa da erT-erTi solidaruli movalis konfuziis 
samarTlebrivi Sedegebi

rogorc wesi, movalisa da kreditoris pirovnebis gaerTianeba valdeb-
ulebis Sesrulebis msgavsad valdebulebis Sewyvetis erT-erTi safuZve-
lia. praqtikaSi kreditorisa da erT-erTi solidaruli movalis konfuzia 
SeiZleba sxvadasxva gziT moxdes. magaliTad, kreditorma samkvidro erT-
erT solidarul movales dautovos da es ukanaskneli misi memkvidre gax-
des. amgvari konfuziis SesaZleblobas 472-e muxli iTvaliswinebs. aRniSnuli 
muxlis Tanaxmad, Tu kreditoris moTxovna erTiandeba erT-erTi solidaru-
li movalis valTan, valdebuleba Sewydeba im odenobiT, rac am solidarul 
movales ekuTvnoda. kanonmdebeli odenobaSi gulisxmobs solidaruli mova-
lis wils, „Sida“ urTierTobidan gamomdinare. sxva solidaruli movaleebi, 
uwindeburad, valdebuli rCebian kreditoris winaSe. axalma kreditorma, anu 
yofilma „solidarulma movalem,“ romelmac daikava kreditoris adgili, 
saerTo moTxovnas unda gamoaklos sakuTari wili.1774

magaliTi:
a, b da g-s solidarulad emarTaT 30000 lari d-s winaSe. solidarul 

movaleTa Soris SeTanxmebiT ganisazRvra, rom „Sida“ urTierTobaSi samive 
Tanabrad agebda pasuxs valdebulebis Sesrulebaze. d-m anderZiT dautova 
mTeli qoneba a-s. Sesabamisad, a daikavebs d-s adgils. saerTo moTxovna 
Semcirdeba misi kuTvnili wiliT da gautoldeba 20000 lars Seadgens. Sesa-
bamisad a-s SeuZlia, b-s an g-s 20000 laris gadaxda mosTxovos. 

kanonmdeblis gadawyvetileba ar aris usamarTlo an logikas moklebuli. 
rogorc aRiniSna, solidaruli valdebuleba kreditorisTvis moTxovnis 
dakmayofilebis yvelaze xelsayreli formaa. kreditors Tavisi survil-
isamebr erT an yvela solidarul movales SeuZlia warudginos moTxovna. 
SesaZlo gadaxdisuunarobis riskis matareblad am SemTxvevaSi TviTon sol-
idaruli movaleebi gvevlinebian. Sesabamisad, maT gacnobierebuli aqvT, 
rom SesaZlebelia solidarulma movalem, romelmac mTlianad daakmayo-
fila kreditoris moTxovna, sxva solidarul movaleTa SesaZlo gadaxdisu-
unarobis gamo, mTlianad ver daikmayofilos 473-e muxlidan gamomdinare 
moTxovna. konfuziis drosac analogiuri viTareba iqmneba, kreditorad 

1773 Staudinger/Looschelders, §423, Rn. 24.
1774 Rüssmann, 1988, 186.
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qceuli „solidaruli movalis“ mdgomareoba ar gansxvavdeba Tavdapirve-
li kreditorisagan, romlis winaSec solidaruli movaleebi solidarulad 
ageben pasuxs. 

6. erT-erTi solidaruli movalis gardacvalebis samarTlebrivi 
Sedegebi

valdebulebis Sewyvetis erT-erT safuZvels movalis gardacvaleba 
warmoadgens. samoqalaqo kodeqsis 453 I muxlis Tanaxmad, es is SemTxvevaa, 
rodesac valdebulebis Sesruleba SeuZlebelia movalis piradi monawileo-
bis gareSe. solidaruli valdebulebis dros erT-erTi solidaruli mova-
lis gardacvaleba valdebulebiT-samarTlebrivi urTierTobis arsebobaze 
gavlenas ver moaxdens. kreditors SeuZlia nebismier sxva solidarul mova-
les mosTxovos valdebulebis Sesruleba. Tumca, sakiTxavia, ra cvlilebas 
iwvevs solidaruli movalis gardacvaleba memkvidreTa pasuxismgeblobis 
kuTxiT? Tu solidarul movales erTi memkvidre hyavs, uflebamonacv-
leobis sakiTxi advilad wydeba, es memkvidre daikavebs solidaruli mova-
lis adgils. Tumca, rogor moviqceT im SemTxvevaSi rodesac solidarul 
movales ramdenime memkvidre hyavs? sainteresoa, aRniSnuli memkvidreebi 
kreditoris winaSe valdebulebis Sesrulebaze wilobrivad ageben pasuxs 
Tu solidarulad? 471-e muxli adgens, rom solidaruli movalis TiToeu-
li memkvidre valdebulia Tavisi samkvidro wilis Sesabamisad Seasrulos 
moTxovna. aRniSnuli danawesi qmnis STabeWdilebas, TiTqos memkvidreTa 
wilobriv pasuxismgeblobasTan gvaqvs saqme. am mosazrebas kidev ufro 
amyarebs muxlis meore nawili, romelic am wesis moqmedebas gamoricxavs im 
SemTxvevaSi, Tu kreditoris moTxovna ganuyofadia. Tumca aRsaniSnavia, rom 
am bundovani formulirebis miuxedavad, memkvidreTa pasuxismgebloba mainc 
solidarulia. 

am sakiTxis gadawyvetisas, upirveles yovlisa, mxedvelobaSi unda mivi-
RoT 1484-e muxli, romelic memkvidreTa pasuxismgeblobis maregulireb-
el specialur normad gvevlineba. am muxlis pirveli nawili kreditoris 
interesis dakmayofilebisaTvis adgens TiToeuli memkvidris pasuxismge-
blobas miRebuli aqtivis farglebSi, oRond misi wilis proporciulad. 
Tumca meore nawili memkvidreebs akisrebs solidarul pasuxismgeblobas 
im SemTxvevaSi, Tu mamkvidrebeli memkvidreebze gadasuli valebis soli-
daruli movale iyo. aRniSnuli wesi gamarTebulia, vinaidan, kreditori, 
mamkvidreblis gardacvalebis Sedegad, kreditoris mdgomareoba ar unda 
gauaresdes.1775 Tu dauSvebdiT memkvidreTa wilobriv pasuxismgeblobas, 
kreditori calkeul memkvidreTa gadaxdisuunarobis riskis matarebeli 

1775 Staudinger/Marotzke, §2058, Rn. 1.
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aRmoCndeboda. amdenad, solidaruli movalis memkvidreebis SemTxvevaSi, 
solidarul movaleTa wris gafarToebas aqvs adgili da ara maT trans-
formacias wilobriv movaleebad. swored amgvar regulirebas gulisxmobs 
kanonmdebeli 471-e muxlSi. rac Seexeba 471-e muxlis danawess, igi cudad 
aris formulirebuli da wiladi valdebulebis arsebobis STabeWdilebas 
qmnis. aqve unda iTqvas, rom aRniSnuli muxlis arsebobis gareSec 1484 II mux-
lze dayrdnobiT sasamarTlo praqtika SeZlebda solidaruli movalis mem-
kvidreTa pasuxismgeblobis sakiTxis swored gadaWras. es garemoeba kidev 
erTxel gvaiZulebs davfiqrdeT 471-e muxlis arsebobis aucileblobaze. 
sanam kanonmdebeli amgvari „ormagi“ regulirebis arsebobas aniWebs upi-
ratesobas, aucilebelia, 471-e muxli 1484 II muxlTan erTad iqnes ganmarte-
buli. es agvaridebs gaugebrobebs memkvidreTa pasuxismgeblobis sakiTxTan 
dakavSirebiT da swor sasamarTlo praqtikis damkvidrebas Seuwyobs xels. 

7. solidarul movaleTa Soris valdebulebis Sesrulebis tvirTis 
saboloo ganawileba 

 rogorc aRiniSna, valdebulebis mTliani Sesruleba erT-erTi solida-
ruli movalis mier, sxva solidarul movaleebsac aTavisuflebs kreditoris 
winaSe Sesrulebis valdebulebisagan. is, rom kreditors nebismieri soli-
daruli movalisagan valdebulebis mTlianad Sesrulebis moTxovnis ufleba 
aqvs, mxolod mis interess emsaxureba. amdenad, kreditoris arCevanis Tavi-
sufleba ar niSnavs, rom solidaruli vali mTlianad im solidarulma mova-
lem unda ikisros, romelmac kreditoris winaSe mTlianad Seasrula valde-
buleba.1776 erT-erTi solidaruli movalis mxridan valdebulebis mTlianad 
Sesrulebis Semdeg valdebulebiT-samarTlebrivi urTierTobis is etapi 
mTavrdeba, romelic solidaruli movaleebis kreditorTan urTierTobas 
moicavs. meore etapi TviTon movaleTa Soris urTierTobis garkvevas gu-
lisxmobs.

a. ukumoTxovnis ufleba da misi ganxorcielebis winapirobebi
473 I muxlis Tanaxmad, solidaruli movale, romelic Seasrulebs val-

debulebas da daakmayofilebs kreditors, iZens ukumoTxovnis uflebas sxva 
solidarul movaleTa mimarT, kuTvnili wilis gamoklebiT. ukumoTxovnis 
ufleba damoukidebeli moTxovnis uflebaa, romelic erT-erTi solida-
ruli movalis mier valdebulebis Sesrulebis momentidan warmoiSoba. 473-
e muxlidan gamomdinare, ukumoTxovnis uflebas solidaruli movale sxva 
solidarul movaleTa mimarT iZens mxolod maSin, roca igi sakuTar wilze 
meti odenobiT ganaxorcielebs valdebulebis Sesrulebas.1777 

1776 Larenz, Schuldrecht I, §36 II, S. 643.
1777 Schwedhelm, Das Gesamtschuldverhältnis, S. 127, Rn. 141.
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473-e muxlidan gamomdinare, ukumoTxovnis ufleba solidarul movales 
maSinc aqvs, rodesac man valdebuleba nawilobriv Seasrula da kreditormac 
miiRo Sesruleba. Tuki kreditori 378-e muxlis Tanaxmad, uars ar acxadebs 
amgvar Sesrulebaze, valdebuleba nawilobriv sruldeba. Tu nawilobrivi 
Sesruleba solidaruli movalis kuTvnil wils aRemateba, ukumoTxovnis 
ufleba warmoSobilad unda CavTvaloT nawilobrivi Sesrulebis drosac.1778 
ukumoTxovnis ufleba kreditoris mTlianad dakmayofilebamde sxva soli-
daruli movaleebis interesebis darRvevas ar gulisxmobs. TiToeuli soli-
daruli movale isedac mTliani valdebulebis Sesrulebazea pasuxismgebe-
li.1779 

am wesidan gamonaklisi unda davuSvaT, Tuki mxareebi Tavidanve SeTanx-
mdnen, rom valdebulebis Sesruleba garkveuli periodulobiT _ ramdenime 
nawilad ganxorcieldeboda (ix. 505-e muxli).1780 

magaliTi:
megobrebma a-m, b-m da g-m erToblivad isesxes d-gan 9000 lari. mxareebi 

SeTanxmdnen, rom solidarul movaleebs nasesxebi Tanxa SeTanxmebuli grafi-
kis mixedviT nawil-nawil ukan daebrunebinaT d-Tvis. kerZod SeTanxmebis 
Tanaxmad, solidaruli movaleebi pirvel nawils - 3000 lars gadaixdidnen 
2013 wlis 1 martamde, Mmeore nawils _ 3000 lars 2013 wlis 1 ivnisamde, 
xolo mesame nawils _ 3000 lars 1 seqtembramde. „Sida“ urTierTobaSi miR-
weuli SeTanxmebis Tanaxmad, samiveni Tanabrad kisrulobdnen valdebulebis 
Sesrulebis tvirTs. Tu valdebulebis pirveli nawils _ 3000 lars pirobi-
Tad a Seasrulebs, maSin igi, imis miuxedavad, rom es Sesruleba „Sida“ urT-
ierTobaSi arsebuli misi kuTvnili wilis tolia, mainc SeiZens b-s da g-s 
mimarT ukumoTxvnis uflebas 1000 laris odenobiT. sakiTxis gadawyvetisas 
unda gaviTvaliswinoT, rom nawil-nawil Sesrulebis upiratesobiT yvela 
solidaruli movale Tanabrad sargeblobs. amdenad, solidaruli movale, 
valdebulebis nawilis mTlianad Sesrulebis SemTxvevaSi, miuxedavad imisa, 
rom es nawili „Sida“ urTierTobaSi arsebuli misi kuTvnili wilis tolia, 
ukumoTxovnaze uflebamosilad unda miviCnioT.1781 

solidaruli movaleebi, 473-e muxlidan gamomdinare, ukumoTxovnis 
uflebaze pasuxis ageben ara rogorc solidaruli movaleebi, aramed mxolod 
„Sida“ urTierobiT dadgenili kuTvnili wilis farglebSi (pro rata).1782 sxva si-

1778 Bamberger/Roth/Gehrlein, §426, Rn. 4.
1779 Staudinger/Looschelders, §426, Rn. 34.
1780 aRniSnuli SemTxvevis TvalsaCino magaliTad gvevlineba nasyidoba gadaxdis ganvadeb-
iT, romlis drosac gamyidveli myidvels fasis srulad gadaxdamde gadascems nivTs, 
xolo myidvelis mier nivTis Rirebulebis gadaxda nawil-nawil, drois gansazRvrul Su-
aledebSi xdeba. am sakiTxTan dakavSirebiT ix. aseve: Staudinger/Looschelders, §426, Rn. 35; 
MünchKomm BGB/Bydlinski, §426, Rn. 23.
1781 Sorgel/Gebauer, §426, Rn. 37.
1782 Bamberger/Roth/Gehrlein, §426, Rn. 4 .
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tyvebiT rom vTqvaT, ukumoTxovnis adresati movaleebi wilobriv movaleebs 
warmoadgenen solidaruli movalis mimarT, romelmac mTlianad Seasrula 
valdebuleba kreditoris winaSe. 

magaliTi:
lukam, sandrom da akakim erToblivad iqiraves bina sofosgan 1500 larad. 

gamqiravebelma mosTxova lukas valdebulebis mTliani Sesruleba. lu-
kam daakmayofila es moTxovna. damqiraveblebs erTmaneTSi raime SeTanxmeba 
wilebis gadanawilebis Taobaze gaformebuli ar hqoniaT. am SemTxvevaSi, 473 
I muxlidan gamomdinare, movaleTa wilTa Tanabroba unda vivaraudoT. Sesa-
bamisad, lukas wili valdebulebis SesrulebaSi 500 lars Seadgens. vinaidan 
mis mier ganxorcielebuli Sesruleba kuTvnil wils aRemateba, igi iZens uku-
moTxovnis uflebas sxva danarCen solidarul movaleTa mimarT, kuTvnili 
wilis gamoklebiT. lukas SeuZlia sandrosa da akakis 500-500 lari mosTxo-
vos.

b. erT-erTi solidaruli movalis gadaxdisuunarobis samarTlebrivi Sede-
gebi 

TiToeuli solidaruli movale, 473-e muxlidan gamomdinare, „Sida“ 
urTierTobaSi pasuxs agebs ara solidarulad, aramed sakuTari wilis ode-
nobiT. Sesabamisad, is solidaruli movale, romelmac mTlianad Seasrula 
valdebuleba kreditoris winaSe, sakuTari Tavze iRebs danarCen solida-
rul movaleTa gadaxdisuunarobis risks. es riski im garemoebas efuZne-
ba, rom kreditors, sakuTari moTxovnis dakmayofilebisaTvis, nebismieri 
solidaruli movalis amorCeva SeuZlia. igi, bunebrivia, upiratesad ecdeba 
yvelaze gadaxdisunariani solidaruli movalisgan miiRos dakmayofileba. 
gadaxdisunarian solidarul movales ar SeuZlia uari ganacxados Ses-
rulebaze im motiviT, rom, valdebulebis mTlianad Sesrulebis SemTxveva-
Si, regresul anazRaurebaze mis moTxovnas safrTxe daemuqreba. amdenad, 
solidaruli movale, romelmac kreditori mTlianad daakmayofila, imis 
imedad rCeba, rom danarCeni solidaruli movaleebi gadaxdisunarianebi 
aRmoCndebian. riskis Sesamcireblad 474-e muxli Tanabrad anawilebs mas 
aseve darCenil solidarul movaleebze. kerZod, Tu erT-erTi solidaruli 
movale gadaxdisuunaro aRmoCndeba, misi wili Tanazomierad nawildeba sxva 
movaleTa Soris. Tanazomier gadanawilebaSi igulisxmeba gadaxdisuunaro 
movalis wilis gadanawileba „Sida“ urTierTobaSi arsebuli proporciiT.1783 
Tuki yvela solidarulma movalem, garda erTisa, Seasrula mTliani val-
debuleba kreditoris winaSe, darCenili movale ki gadaxdisuunaro gaxda, 
damatebiT Sesrulebis moTxovnis uflebasTan gvaqvs saqme da ara moTxovnis 
proporciul gazrdasTan.1784 

1783 Staudinger/Looschelders, §426, Rn. 129.
1784 Schwedhelm, Das Gesamtschuldverhätnis, S. 167, Rn. 197.



736

irakli robaqiZe

magaliTi:
giorgis, papunasa da zuras nasyidobis xelSekrulebidan gamomdinare 

solidarulad emarTaT 12000 lari SoTas winaSe. solidarul movaleTa So-
ris wilebis ganawilebis Taobaze raime SeTanxmeba gaformebuli ar yofila. 
giorgim mTlianad daakmayofila SoTa. 473 I muxlidan gamomdinare misi uku-
moTxovnis ufleba TiToeuli solidaruli movalis mimarT ganisazRvra 4000 
laris odenobiT. Tuki zura gadaxdisuunaro aRmoCnda, gadaxdisuunaro mov-
alis wili Tanabrad gadanawildeba giorgisa da papunas Soris. giorgis papu-
nasagan 6000 laris moTxovnis ufleba eqneba.

8. solidarul movaleebTan dakavSirebuli sxva Taviseburebani

a. sxva solidarul movalesTan dakavSirebuli faqtebis gamoyenebis dauSve-
bloba

solidaruli valdebulebis principi _„erTi yvelasaTvis da yvela erTi-
saTvis“ _ yovelTvis ar moqmedebs. am principis mizani solidaruli movalis 
interesebis dacvaa. solidarul movales ki, rogorc wesi, sxva solidaruli 
movalis qmedebisaTvis pasuxi ar moeTxoveba.1785 

magaliTad, 468-e muxli erT-erT solidarul movalesTan dakavSirebuli 
faqtebis gamoyenebis uflebas mxolod am ukansknelTan mimarT uSvebs. es imas 
niSnavs, rom faqtebma, romelebic erT-erT movalesTan aris dakavSirebuli, 
sxva solidarul movaleTa winaaRmdeg ar unda iqnes gamoyenebuli. 

magaliTi:
Tu valdebulebis Sesruleba SeuZlebeli aRmoCnda erT-erTi solidaru-

li movalis braleuli moqmedebis gamo, maSin am ukansknelma unda agos pasuxi 
amgvari moqmedebiT gamowveuli zianisaTvis.1786 kreditors ar SeuZlia sxva 
solidarul movaleebs mosTxovos aRniSnuli zianis anazRaureba. 

mxareebs 468-e muxlidan gamomdinare, samarTlebrivi Sedegebi SeuZliaT 
SeTanxmebiT sxvagvarad moawesrigon. kerZod, SesaZlebelia mxareebi SeTanx-
mdnen, rom calkeul faqtebTan dakavSirebiT erT-erTi solidaruli movalis 
qmedeba yvela movalisaTvis saerTo Sedegs gamoiwvevs.1787

b. kreditoris mier Sesrulebis miRebis dayovnebis Sedegebi 
solidaruli valdebulebis dros erT-erTi mniSvnelovani sakiTxia 

kreditoris mxridan Sesrulebis miRebis dayovneba da misi Sedegebi. 470 I mux-
lis mixedviT kreditoris mier erT-erTi solidaruli movalis Sesrulebis 

1785 Staudinger/Looschelders, §425, Rn. 2.
1786 MünchKomm/Bydlinski, §425, Rn.17; Dauner-Lieb/Langen/Völzmann-Stickelbrock, §425, Rn. 8.
1787 Ermann/Böttcher, §425, Rn. 17; Sorgel/Gebauer, §425, Rn. 23.
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miRebis dayovneba, iTvleba Sesrulebis dayovnebad yvela solidarul mova-
leTa mimarT. kanonis es danawesi, upiratesad, solidarul movaleTa interes-
Ta dacvas emsaxureba. misi safuZvlia is garemoeba, rom kreditoris mxridan 
Sesrulebis drouli miReba valdebulebis tvirTisgan danarCen solidarul 
movaleTa ganTavisuflebasac gamoiwvevda.1788 

xsenebuli samarTlebrivi Sedegis dadgomisTvis, Sesrulebis miRebis va-
dis gadacilebisTvis damaxasiaTebeli yvela piroba unda arsebobdes kredi-
torsa da erT-erT solidarul movales Soris mainc.1789 Sesrulebis miRebis 
vadis gadacilebis sxvadasxva pirobis warmoSoba kreditorsa da sxvadasxva 
solidarul movales Soris sakmarisi ar aris.1790 

g. erT-erTi solidaruli movalis mier Sesrulebis dayovnebis Sedegebi
erT-erTi solidaruli movalis mier Sesrulebis dayovneba ar warmo-

Sobs yvela solidaruli movalisTvis saerTo Sedegebs. 470 II muxli amgvar 
qmedebas mxolod personalur xasiaTs aniWebs. amdenad, gamowveuli samarT-
lebrivi Sedegebi danarCen solidarul movaleebze ar vrceldeba. kanonis 
mizania Tavidan aicilos erT-erTi solidaruli movalis qmedebis gamo sxva 
solidaruli movaleebis dazaraleba. kreditors, am SemTxvevaSi, ar SeuZlia 
yvela movales mosTxovos Sesrulebis vadis gadacilebiT gamowveuli zianis 
anazRaureba. Tu mainc surs amis miRweva, kreditorma yvela movales unda 
warudginos pirveladi moTxovna da maT mier Sesrulebis vadis gadacilebis 
SemTxvevaSi, moiTxovos zianis anazRaureba.1791 

SesaZlebelia, rom erT-erTi solidaruli movalis mier Sesrulebis va-
dis dayovnebis Sedegebi sxva yvela danarCen solidarul movaleTa mimarT 
gavrceldes. magaliTad, Tuki arsebobs yvela solidarul movaleTa Soris 
ormxrivi warmomadgenlobiTi uflebamosileba, erT-erTi solidaruli mova-
lis mier ganxorcielebuli nebismieri qmedebis Sedegebi danarCenebisTvisac 
moqmedebs.1792 am SemTxvevaSi sakmarisia erT-erTi movalis mier Sesrulebis va-
dis gadacileba, imisaTvis, rom igi sxva movaleebis mierac vadis gadacilebad 
CaiTvalos.1793

d. erT-erTi solidaruli movalis mier sargeblis miRebis Sedegebi
solidaruli valdebuleba solidarul movaleebs ara mxolod Sesrulebis 

valdebulebas akisrebs, aramed SesaZlebelia, rom erT-erTma maTganma aRniS-
nuli valdebulebidan sargebelic miiRos. 475-e muxli erTmniSvnelovnad 
adgens, rom am sargeblis miRebis ufleba mxolod mis mimReb solidarul 
movales ara aqvs. im SemTxvevaSi, Tu sxva solidaruli movaleebi, romlebsac 

1788 MünchKomm/Bydlinski, §424, Rn. 1.
1789 Schwedhelm, das Gesamtschuldverhätnis, S. 101, Rn. 113.
1790 Ermann/Böttcher, §424, Rn. 2.
1791 Ermann/L.Böttcher, §425, Rn. 7.
1792 Schwedhelm, das Gesamtschuldverhätnis, S. 108 Rn. 121.
1793 Sorgel/Gebauer, §425, Rn. 6.
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amgvari sargebeli ar miuRiaT, mosTxoven dakmayofilebas sakuTari valdeb-
ulebis Sesasruleblad, sargeblis mimRebi solidaruli movale valdebulia 
aRniSnuli sargebeli maTac gadaunawilos. 

magaliTi:
megobrebma a-m, b-m da g-m biznesis dawyebis mizniT solidarulad isesxes 

Tanxa 9000 laris odenobiT 2 wlis vadiT. megobrebs Cafiqrebuli biznesi 
ar gamouvidaT ris gamoc es Tanxa megobrebis TanxmobiT a-m gamoiyena da 
gaasesxa igi ufro didi procentiT. erT wlis Semdeg dadga gadaxdis vada. 
am SemTxvevaSi Zirma Tanxam masze daricxul procentebianad 12000 lari Sead-
gina. am SemTxvevaSi SesaZlebelia, rom movaleebma sakuTari valdebulebis 
Sesasruleblad moiTxovon dakmayofileba miRebuli sargeblidan. aseT Sem-
TxvevaSi a valdebuli iqneba, miRebuli sargeblidan TiToeul solidarul 
movales kuTvnili wilis Sesabamisad gadauxados. 

e. erT-erTi solidaruli movalis mimarT xandazmulobis vadis gasvlis 
samarTlebrivi Sedegebi

476-e muxlidan gamomdinare, erT-erTi solidaruli movalis mimarT 
xandazmulobis vadis gasvla aseve xandazmulobis vadis denis SeCereba an 
Sewyveta gavlenas ar axdens kreditoris moTxovnebze sxva solidarul mov-
aleTa mimarT. xandazmulobis vadis aTvla xdeba TiToeuli movalisaTvis 
gansxvavebulad.1794 Sesabamisad, kreditors SeuZlia mTliani valdebulebis 
Sesruleba moiTxovos im solidaruli movalisagan, romlis mimarTac xan-
dazmulobis vada ar gasula. Tumca, rogor unda moviqceT 473-e muxli-
dan gamomdinare ukumoTxovnasTan mimarTebaSi? aqvs solidarul movales, 
romelmac kreditoris winaSe valdebuleba mTlianad Seasrula, ukumoTxov-
nis ufleba im solidaruli movalis mimarT, romlis mimarTac kreditorma 
xandazmulobis vada gauSva? am SemTxvevaSi, „Sida“ urTierTobaSi ukumoTxov-
nis ganxorcieleba damokidebuli ar unda gavxadoT „gare“ urTierTobaSi 
xandazmulobis vadis gasvlaze.1795 amgvari regulireba samarTliania, vinaidan 
kreditors mTliani valdebulebis Sesrulebis ufleba eniWeba, imis miuxeda-
vad, rom erT-erTi solidaruli movalis mimarT xandazmulobis vada gavida. 
solidaruli valdebulebis arsidan gamomdinare, kreditors valdebulebis 
mTliani Sesrulebis moTxovnis ufleba eniWeba, imis miuxedavad, rom erT-
erTi solidaruli movale gadaxdisuunaroa. Tu kanonmdebeli im solidarul 
movales, romelmac kreditoris winaSe mTlianad ganaxorciela valdebulebis 
Sesruleba, uars etyoda 473-e muxlidan gamomdinare ukumoTxovnis uflebis 
ganxorcielebaze im solidarul movalesTan mimarTebiT, romlis mimarTac, 
Tavis mxriv, kreditorma gauSva xandazmulobis vada, maSin am ukanasknelis 
valic gadasaxdeli iqneboda im solidaruli movalis, romlisganac kredi-
torma mTlianad daikmayofila sakuTari moTxovna. 

1794 MünchKomm/Bydlinski, §425, Rn.22, Dauner-Lieb/Langen/Völzmann-Stickelbrock, §425, Rn. 12.
1795 germanuli samarTlis mixedviT ix. BGH NJW, 1981, 681.
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v. solidarul movaleTa mxridan xelSekrulebis moSlisa da xelSekrule-
bidan gasvlis Taviseburebani

wiladi valdebulebis msgavsad, solidaruli valdebulebis drosac, 
xelSekrulebidan gasvla SesaZlebelia, yvela solidaruli movalis mier 
erTad, kreditorisaTvis SetyobinebiT ganxorcieldes. am SesaZleblobas 
357-e muxli iTvaliswinebs. Tu es ufleba gaqarwyldeba erTi solidaruli 
movalisaTvis, maSin igi gamoiwvevs am uflebis gaqarwylebas aseve yvela 
sxva darCenil solidaruli movaleTaTvis. igive SeiZleba iTqvas solida-
ruli uflebamosilebis Sesaxebac. rac Seexeba xelSekrulebis moSlas, am 
mxriv kodeqsi raime danawess ar Seicavs. xelSekrulebis moSla mTliani 
valdebulebiT-samarTlebrivi urTierTobis cvlilebas ganapirobebs. amde-
nad, xelSekrulebaSi, romelSic erT an orive mxares ramdenime piri monaw-
ileobs, igi mxolod erTianad, yvela solidaruli movalis mier da yvela 
solidaruli kreditoris winaSe SeiZleba gancxadebiT ganxorcieldes.1796 
wiladi valdebulebis msgavsad am SemTxvevaSic analogiiT unda gamoviyenoT 
357-e muxli. igive wesi unda iqnes gamoyenebuli, aseve solidaruli ufle-
bamosilebis drosac. 

III. solidaruli kreditorebi

1. solidaruli kreditoris cneba

solidaruli uflebamosilebis cneba romis samarTlidan momdinareobs. 
romis samarTalSi moTxovnis uflebis daTmobis msgavsad warmomadgenlobac 
naklebad iyo SesaZlebeli. swored amitom solidaruli uflebamosileba iyo 
erTaderTi saSualeba, ramdenime pirs konkretul uflebaze misi gankargvis, 
miRebisa da sarCelis aRZvris uflebamosileba amomwuravad da gamouTxovadad 
miniWeboda.1797 mas Semdeg, rac saerTo-evropul samarTalSi warmomadgenlo-
bisa da moTxovnis uflebis daTmobis uflebamosileba dasaSvebad iqna cno-
bili, solidaruli uflebamosilebis institutma evropis umetesi qveynebis 
samoqalaqo kodeqsebSi pova asaxva.

solidarul uflebamosil pirTa cnebas saqarTvelos samoqalaqo kod-
eqsic icnobs. 455-e muxlis Tanaxmad, solidarul kreditorebad iTvlebian 
kreditorebi, romelTagan TiToeuli movalisagan mTliani valdebulebisM 
Sesrulebis moTxovnazea uflebamosili, xolo movale valdebulia valdeb-

1796 Selb, Mehrheiten von Gläubigern und Schuldnern, S 78; MünchKomm/Bydlinski, §425, Rn. 6; Satudinger/
Looschelders, §425, Rn. 12; Ermann/Böttcher §425 Rn. 5ff; Schwedhelm, Das Gesamtschuldverhätnis, S. 105, 
Rn. 117.
1797 Ermann/Böttcher, §428, Rn. 2.
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uleba mxolod erTxel Seasrulos. rogorc muxlis danawesidan Cans, soli-
daruli valdebulebis msgavsad, kreditorTa solidarul kreditorebad 
miCnevisaTvis aucilebelia ramdenime winapirobis arseboba. pirvel rigSi, 
aucilebelia ramdenime kreditoris arseboba, romelTac erTi movalisagan 
Sesrulebis moTxovna SeuZliaT. garda amisa, aucilebelia, TiToeul kredi-
tors mTliani Sesrulebis moTxovnis ufleba gaaCndes.1798 am moTxovnebs ki 
movalis mxridan, mxolod erTjeradi Sesrulebis valdebuleba unda up-
irispirdebodes.1799 

magaliTi:
wiqariSvilma 5000 larad SeiZina meuRleTa kuTvnili avtomobili. nebis-

mier solidarul kreditors SeuZlia moiTxovos myidvelisgan avtomobilis 
mTliani Rirebulebis gadaxda. wiqariSvili ki valdebulia manqanis Rireb-
uleba mxolod erTxel gadaixados. 

solidaruli valdebulebis msgavsad, TiToeul solidarulad ufle-
bamosil pirs movalis mimarT, arsebiTad, damoukidebeli moTxovnis ufle-
ba gaaCnia.1800 damoukidebeli moTxovnis safuZvelia movalesa da TiToeul 
solidarul kreditors Soris arsebuli valdebulebiT-samarTlebrivi urT-
ierToba, romelic TiToeul kreditors movalesTan mimarTebaSi sakuTar 
moTxovnas aniWebs.1801 solidaruli valdebulebis msgavsad, solidaruli 
uflebamosilebis drosac miTiTebuli valdebulebiT-samarTlebrivi urT-
ierTobebi da Sesabamisi moTxovnebi mWidroodaa urTierTdakavSirebuli. 
moTxovnaTa kavSiri imaSi mdgomareobs, rom movalis mier erT-erTi solida-
ruli kreditoris winaSe valdebulebis mTlianad Sesruleba, movalis mimarT 
sxva danarCen solidarul kreditorTa moTxovnis Sewyvetas da mTliani val-
debulebiT-samarTlebrivi urTierTobis dasrulebas ganapirobebs.1802

solidaruli uflebamosileba gansakuTrebiT xelsayrelia movalisaTvis. 
wiladi valdebulebis SemTxvevaSi, movalem TiToeuli kreditoris winaSe 
misi kuTvnili wilis Sesabamisad unda Seasrulos valdebuleba, solidaruli 
uflebamosilebis dros ki movales amgvari tvirTi ar awevs. solidarul mov-
ales nebismieri kreditoris winaSe SeuZlia mTliani valdebulebis Sesrule-
ba.1803 kanonmdebeli mas srul Tavisuflebas aniWebs, rac movalis interesebis 
dacviTaa nakarnaxevi. amasTan, movalisaTvis mniSvneloba ara aqvs, Tu rogor 
gadaanawiles kreditorebma Sesrulebis wilebi „Sida“ urTierTobaSi. aRniS-
nuli Sesrulebis ufleba movales maSinac ki aqvs, rodesac erT-erTma kredi-
torma mis winaaRmdeg sarCeli aRZra, an iZulebiT aRsrulebas mimarTa.1804 

1798 Dauner-Lieb/Langen/Völzmann-Stickelbrock, §428, Rn. 3.
1799 Staudinger/Looschelders, §428, Rn. 7.
1800 Larenz, Schuldrecht I, §36 I, S. 626; Looschelders, Schuldrecht Allgemeiner Teil, S. 402, Rn. 1185.
1801 Staudinger/Looschelders, §428, Rn. 3.
1802 Larenz, Schuldrecht I, §36 I, S. 626, 638; Dauner-Lieb/Langen/Völzmann-Stickelbrock, §428, Rn. 2.
1803 Palandt/Grüneberg, §428, Rn. 1.
1804 Sorgel/Gebauer, §428, Rn. 1.
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2. warmoSobis safuZvlebi

solidaruli uflebamosileba SesaZlebelia xelSekrulebis, kanonis an 
valdebulebis sagnis ganuyoflobis Sedegad warmoiSvas. imisaTvis, rom mxa-
reebma xelSekrulebiT solidaruli uflebamosileba SeaTanxmon, aucile-
belia SeTanxmeba solidarul kreditorTan, romlis Tanaxmadac movale 
ramdenime kreditors nakisr valdebulebas erTianad unda hpirdebodes.1805 
amavdroulad am SeTanxmebidan naTlad unda gamomdinareobdes, rom nebism-
ieri kreditori mTliani valdebulebis Sesrulebis moTxovnazea uflebamo-
sili.1806 garda amisa, mxareTa SeTanxmeba unda Seicavdes miTiTebas imis Tao-
baze, rom movalis mier erT-erTi kreditoris winaSe valdebulebis mTlianad 
Sesruleba, mas yvela danarCeni kreditoris winaSe Sesrulebis valdebulebi-
sagan aTavisuflebs. mxolod is garemoeba, rom solidarul kreditorTa 
uflebamosileba warmoSobis saerTo safuZvels _ erTian xelSekrulebas 
efuZneba, kreditorTa solidarul kreditorebad miCnevisaTvis sakmarisi ar 
aris.1807

solidarul uflebamosilebasTan dakavSirebuli riskebis gamo, xelSek-
rulebis safuZvelze solidaruli uflebamosilebis warmoSobis SemTxvevebi 
praqtikaSi SedarebiT mcirea.1808 movalis ufleba, nebismieri kreditoris wi-
naSe Seasrulos valdebuleba, kreditorTaTvis solidarul uflebamosile-
bas arapraqtikuls xdis. solidaruli kreditori ar aris darwmunebuli, rom 
movale swored mis winaSe Seasrulebs valdebulebas. mas, ra Tqma unda, Seu-
Zlia mosTxovos movales valdebulebis Sesruleba, aRZras sarCeli mis wi-
naaRmdeg, mimarTos iZulebiT aRsrulebas. Tumca, sanam iZulebiTi aRsrule-
ba ar momxdara, movales SeuZlia nebismieri sxva solidaruli kreditoris 
winaSe Seasrulos valdebuleba. solidrul kreditors aseve ufleba aqvs im 
solidaruli kreditors, romelmac movalisgan Sesruleba miiRo, kuTvnili 
wilis gadaxda mosTxovos. Tumca, es moTxovna „susti“ valdebulebiT-samar-
Tlebrivi moTxovnaa, romlis ganxorcielebac yovelTvis ar aris garantire-
buli. amdenad, solidaruli uflebamosilebis SeTanxmebas maSin aqvs azri, 
rodesac kreditorTa interesebi erTmaneTTan ise mWidrodaa dakavSirebuli, 
rom movalis mier erTi solidaruli kreditoris winaSe valdebulebis mTli-
anad Sesruleba amavdroulad sxva kreditorTa interesis dakmayofilebas 
niSnavs. sxva SemTxvevaSi, aucilebelia kreditorTa Soris gansakuTrebuli 
ndobis arseboba da rwmena imisa, rom Sesrulebis mimRebi kreditori danar-
Cen kreditorTa interessac gaiTvaliswinebs.1809 

1805 Staudinger/Looschelders, §428, Rn. 19.
1806 Larenz, Schuldrecht I, §36 I, 567.
1807 Staudinger/Looschelders, §428, Rn. 19.
1808 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2003 wlis 24 oqtombris as-24-727-03 ganCineba, Rütten, Merheit von Gläubigern, S. 145.
1809 Larenz, Schuldrecht I, §36 I, S. 567; MünchKomm/Bydlinski, §428, Rn. 8.
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magaliTi:
meuRleebma a da b saerTo angariSi gaxsnes bankSi. mxareebi SeTanxmdnen, 

rom TiToeuli uflebamosilia angariSze arsebuli Tanxebis mTlian gan-
kargvaze. Tu meuRleTagan romelime miiRebs bankTan xelSekrulebis Sewyvetis 
gadawyvetilebas, banks, rogorc movales, SeuZlia Tavisi survilis mixedviT 
nebismieri solidaruli kreditoris winaSe Seasrulos valdebuleba da ga-
dasces angariSze arsebuli Tanxa. am SemTxvevaSi kreditorTa interesebi ise 
mWidrodaa dakavSirebuli, rom bankis mier erTi kreditoris winaSe Sesrule-
ba amavdroulad meore kreditoris interesis dakmayofilebasac niSnavs.

xelSekrulebis safuZvelze solidaruli uflebamosileba maSinac SeiZle-
ba warmoiSvas, roca xelSekruleba erT kreditorsa da erT movales Soris 
gaformda. kerZod, Tuki mogvianebiT kreditorsa da ramdenime pirs Soris 
gaformebuli xelSekrulebis Sedegad Tavdapirveli kreditoris uflebamo-
nacvle ramdenime piri xdeba.1810 

magaliTi:
ruruas kuTvnili miwis nakveTi ganusazRvreli vadiT hqonda gaqiravebu-

li rCeuliSvilze. ruruam gaasxvisa miwis nakveTi ramdenime mezobelze _ So-
niaze, petriaSvilsa da qiriaze. axali mesakuTreebi daikaveben Tavdapirveli 
mesakuTris adgils da TiToeuli maTgani miwis damqiraveblis solidaruli 
kreditori gaxeba. TiToeuli maTgani qiravnobis urTierTobaSi wilobrivad 
ki ar gamodis, aramed SeuZlia mosTxovos movales daqiravebuli miwis nakve-
Tis qiris mis sasargeblod gadaxda.

solidaruli uflebamosilebis warmoSobis kanonosmieri safuZvlebi 
samoqalaqo kodeqsSi SedarebiT mcirea. magaliTad, 1383-e muxli SesaZle-
blad miiCnevs amgvari uflebamosilebis warmoSobas saanderZo danakisriT. 

magaliTi:
saanderZo danakisriT mamkvidrebeli avalebs memkvidres, mamkvidreblis 

Zmasa da Zmis meuRles gadasces misi kuTvnili avtomanqana. am SemTxvevaSi, 
meuRleebi gvevlinebian solidarul kreditorebad da memkvidris mier erT-
erTis winaSe valdebulebis srulad Sesruleba aTavisuflebas mas valdeb-
ulebis Sesrulebis movaleobisagan.

solidaruli uflebamosilebis warmoSobis kanonismieri safuZveli moce-
mulia 528-e muxlSi, romelic uSvebs Sewirulobis dros solidaruli ufle-
bamosilebis warmoSobis SesaZleblobas. 

magaliTi:
marto mcxovrebma pensionerma gadawyita Tavisi saxli misi mezoblisaTvis 

Sewirulobis saxiT gadaeca im pirobiT, Tu igi iqve mdebare universitetis 
skveris keTilmowyobasa da ganaTebiT aRWurvas SeZlebda. amisaTvis daido 

1810 Selb, Mehrheiten von Gläubigern und Schuldnern, S. 248; MünchKomm/Bydlinski, §428, Rn. 8.
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mxareTa Soris Cuqebis xelSekruleba, romliTac damsaCuqrebelma dasaCuqre-
buls gadasca qoneba sakuTrebaSi. aRniSnuli miznis ganxorcileba SeiZleba 
rogorc damsaCuqrebelma, aseve universitetmac moiTxovos. damsaCuqrebeli-
ca da universitetic am SemTxvevaSi 528 I da II muxlebis Sesabamisad, solida-
rul uflebamosil pirebs, solidarul kreditorebs warmoadgenen. 

solidaruli uflebamosilebis warmoSobas xSirad valdebulebis sagnis 
ganuyoflobac ganapirobebs.

magaliTi:
valdebulebis sagnis ganuyoflobiT warmoiSoba solidaruli ufle-

bamosileba, Tuki meuRleebis a-sa da b-s saerTo TanasakuTrebaSi arsebul 
manqanas daazianebs g. an meuRleebi TanasakuTrebaSi arsebuli saxlis re-
monts g-s SeukveTaven.

3. Sesruleba erT-erTi solidaruli kreditoris mimarT

a. movalis mier erT-erTi solidaruli kreditoris winaSe valdebulebiT 
gaTvaliswinebuli Sesrulebis mTlianad ganxorcielebis samarTlebrivi Sede-
gebi 

movalis mier erT-erTi solidaruli kreditoris winaSe valdebulebis 
mTlianad Sesruleba aTavisuflebs mas valdebulebis tvirTisagan. soli-
daruli uflebamosilebisaTvis es ZiriTadi idea calsaxad gamomdinareobs 
458-e muxlidan. movales SeuZlia sakuTari Sexedulebisamebr amoirCios nebi-
smieri kreditori, romlis winaSec mas surs Seasrulos valdebuleba. Tu 
Sesruleba gayofadia, movales aseve SeuZlia valdebuleba sxvadasxva soli-
daruli kreditoris winaSe, sxvadasxva odenobiT Seasrulos. Tu sxvadasxva 
solidaruli kreditoris winaSe sxvadasxva odenobiT ganxorcielebuli Ses-
ruleba saerTo nakisri valdebulebis 100% miaRwevs, es gamoiwvevs mTliani 
valdebulebis Sesrulebas da movalis gaTavisufldebas.

magaliTi:
movalem sami pirisagan solidarulad isesxa 3000 aSS dolari. Tu movale 

TiToeuls gadauxdis 1000 aSS dolars, maSin es gamoiwvevs mTliani valde-
bulebis Sewyvetas. 

movales arCevani izRudeba, Tuki erT-erTma solidarulma kreditor-
ma warudgina mas Sesagebeli 457-e muxlidan gamomdinare. movale am Sem-
TxvevaSi valdebulebulia mxolod Sesageblis warmdgeni kreditoris wi-
naSe Seasrulos valdebuleba. aRniSnuli danawesi bundovania. solidaruli 
uflebamosilebis arsi swored imaSi mdgomareobs, rom igi movalis mier 
kreditoris Tavisuflad arCevis SesaZleblobas gulisxmobs valdebulebis 
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Sesrulebis nebismieri etapze. Sesabamisad, gaugebaria risi Tqma surda 
kanonmdebels amgvari regulirebiT. 

TiToeuli solidaruli kreditoris moTxovna ganagrZobs arsebobas ma-
nam, sanam movale mTlianad ar Seasrulebs valdebulebas. Sesabamisad, nebi-
smier solidarul kreditors SuZlia mimarTos movales mTliani dakmayo-
filebis moTxovniT. movalis mier erT-erTi solidaruli kreditoris winaSe 
valdebulebis srulad Sesruleba sxvaTa moTxovnis Sewyvetasac iwvevs. Tu 
kreditori mainc moiTxovs movalisgan valdebulebis Sesrulebas, mas Seu-
Zlia uari ganacxados da miuTiTos erT-erTi solidaruli kreditoris wi-
naSe valdebulebis srul Sesrulebaze. Sesrulebis mtkicebulebad sakmari-
sia, Tu movale waradgens erT-erTi solidaruli kreditoris mier gacemul 
qviTars, romelic mis mier mTliani Sesrulebis miRebas adasturebs.1811 

b. movalis mier erT-erTi solidaruli kreditoris winaSe valdebule-
biT gaTvaliswinebuli Sesrulebis nacvlad sxva Sesrulebis ganxorcielebis 
samarTlebrivi Sedegebi 

kanonmdebeli, pirTa simravlis momwesrigebel muxlebSi, arafers ambobs 
im SemTxvevaze, roca movale mTlianad asrulebs valdebulebas erT-erTi 
solidaruli kreditoris winaSe, magram, valdebulebiT gaTvaliswinebulis 
nacvlad, sxva Sesrulebas sTavazobs kreditors. es ukanskneli ki iRebs am 
Sesrulebas. 

magaliTi:
a-m ikisra b-s, g-sa da d-s winaSe solidarulad 100 tona puris fqvilis 

miwodebis valdebuleba. daTqmul dros a-m miawoda b–s 100 tona fqvili 
Tumca ara puris, aramed simindis fqvili. b-m miiRo Sesruleba. 

aRniSnuli problemas ar warmoSobs, Tuki yvela solidarulad uflebamo-
sili piri Tanaxmaa, xelSekrulebiT gaTvaliswinebulis nacvlad, sxva sagnis 
miRebaze. rogor unda moviqceT im SemTxvevaSi, rodesac yvela kreditori 
ar aris Tanaxma? iuridiul literaturaSi am sakiTxze azrTa sxvadasxvaoba 
arsebobs. erTni miiCneven, rom valdebulebiT gaTvaliswinebulis nacvlad 
sxva Sesrulebis miReba mTliani valdebulebis Sinaarsis cvlilebas ganapi-
robebs da mxolod yvela kreditoris mier erToblad SeiZleba ganxorciel-
des.1812 meore mosazrebis Tanaxmad, am SemTxvevaSi solidarul uflebamosil 
pirs amgvari uflebamosileba gaaCnia da igi TviTon solidaruli ufle-
bamosilebis arsidan gamomdinareobs.1813 mTavari argumenti am mosazrebisa 
imaSi mdgomareobs, rom solidarul uflebamosilebaSi TiToeul solida-
rul kreditors damoukidebeli kreditoris uflebamosileba gaaCnia. vinaid-
an nebismier maTgans SeuZlia valdebulebis mTliani Sesruleba moiTxovos, 

1811 Palandt/Grüneberg, §428, Rn. 1.
1812 Selb, mehrheit von Gläubigern und Schuldnern, S. 256.
1813 Staudinger/Looschelders, §429, Rn. 10; Rütten, Mehrheit von Gläubigern, S. 192ff.
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TiToeul solidarul kreditors aseve valdebulebiT gaTvaliswinebulis 
nacvlad sxva Sesrulebis miRebis uflebac unda gaaCndes.1814 rogorc aRiniSna, 
solidaruli uflebamosilebis dros TiToeul solidarul kreditors da-
moukidebeli kreditoris uflebamosileba gaaCnia. nebismieri maTgani ufle-
bamosilia mTliani valdebulebis Sesruleba moiTxovos. swored am garemoe-
bisa da 428-e muxlis mxedvelobaSi miRebiT, vfiqrob, meore mosazreba ufro 
marTebulad da misaRebad unda CavTvaloT. aqedan gamomdinare, TiToeu-
li solidaruli kreditori valdebulebiT gaTvaliswinebuli Sesrulebis 
nacvlad, aseve sxva Sesrulebis miRebaze uflebamosilad unda miviCnioT. 

g. movalis mier valdebulebis deponirebiT Sesrulebis samarTlebrivi 
Sedegebi

solidaruli uflebamosilebis dros movalis mier valdebulebis deponi-
rebiT Sesrulebis SesaZlebloba Teoriul xasiaTs atarebs. rogorc 434-e 
muxlis danawesidan TvalnaTliv Cans, movale deponirebas maSin mimarTavs, 
rodesac kreditori ayovnebs Sesrulebis miRebas, an misi adgilsamyofeli 
ucnobia. solidaruli uflebamosilebis arsi swored imaSi mdgomareobs, rom 
movales sakuTari Sexedulebisamebr SeuZlia amoirCios solidaruli kredi-
tori da mis winaSe ganaxorcielos valdebulebis Sesruleba. amdenad, mcirea 
imis albaToba, rom movalis Sesrulebis miReba yvela kreditorma daayov-
nos, an yvela maTganis adgilsamyofeli ucnobi iyos movalisaTvis. Tumca, 
amgvari SesaZlebloba srulad mainc ar unda gamovricxoT. solidaruli val-
debulebis msgavsad, movalis mier yvela solidaruli kreditoris mimarT 
deponirebis gziT valdebuleba im SemTxvevaSi CaiTvleba Sesrulebulad, Tu 
movale valdebulebis sagans notariusSi an sasamarTloSi Seinaxavs, xolo 
fuls da fasian qaRaldebs notariusis sadepozito angariSze Seitans da 
Tavidanve uars ganacxadebs Cabarebuli sagnis ukan dabrunebaze (ix. 440 I 
muxli).1815 

d. movalisa da erT-erTi solidaruli kreditoris moTxovnis urTierT-
gaqviTvis samarTlebrivi Sedegebi

valdebulebis Sesrulebis msgavs Sedegebs gamoiwvevs erT-erTi solida-
ruli kreditorisa da movalis moTxovnebis urTierTgaqviTva (442). marTa-
lia, solidaruli uflebamosilebis momwesrigebel normaTa Sinaarisdan es 
ar gamomdinareobs, magram 467-e muxlis meore winadadebiT gaTvaliswinebuli 
wesi, solidaruli uflebamosilebis SemTxvevaSic, analogiurad unda iqnes 
gamoyenebuli. Sesabamisad, movales SeuZlia amoarCios kreditori, romlis 
mimarTac mas sapasuxo moTxovna gaaCnia da valdebuleba urTierTomoTxovna-
Ta gaqviTviT Sewyvitos.

1814 Staudinger/Looschelders, §429, Rn. 10.
1815 Rütten, Merheit von Gläubigern, 191f.
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 4. erT-erTi solidaruli kreditoris mier movalisaTvis

valis patiebis samarTlebrivi Sedegebi 

solidaruli valdebulebis dros erT-erTi solidaruli movalisaTvis 
valis patieba, 449-e muxlis Tanaxmad, yvela sxva danarCenis ganTavisufleba-
sac niSnavs. solidaruli uflebamosilebis dros ki sxvagvari suraTi iqmneba. 
nebismieri solidaruli kreditori uflebamosilia valdebulebis mTliani 
Sesruleba moiTxovos. uaris Tqma ki kreditors valdebulebis mxolod sa-
kuTar nawilze SeuZlia. aRniSnuli gamomdinareobs 459-e muxlis danawesidan. 
erT-erTi solidaruli kreditoris mier movalisaTvis valis patieba gavlenas 
ver moaxdens sxva solidarul kreditorTa moTxovnaze. danarCen kreditor-
Ta moTxovnebi movalis mimarT xeluxlebeli rCeba. Tumca, saerTo moTxov-
na mcirdeba im odenobiT, romelic am solidarul kreditors ekuTvnoda. 

ganxiluli wesi, umTavresad, kreditorTa interesebis dacvas emsaxure-
ba. kanonmdebelma mxedvelobaSi miiRo is garemoeba, rom, Tu solidaruli 
valdebulebis dros saqme valdebulebis Sesrulebis tvirTisagan solida-
rul movaleTa ganTavisuflebas exeba, solidaruli uflebamosilebis dros 
gansxvavebul suraTTan gvaqvs saqme. kerZod, solidaruli uflebamosilebis 
dros im solidarul uflebamosil pirTa uflebis dakargvas exeba saqme, 
romelTac TviTon ar miuRiaT moTxovnaze uaris Tqmis gadawyvetileba.1816 
Sesabamisad, Tu Cven erT-erTi kreditoris mier moTxovnaze uaris Tqmisas 
movales gavaTavisuflebdiT mTliani valdebulebisagan, es didi riskis Sem-
cveli iqneboda, pirvel rigSi, sxva solidaruli kreditorebisaTvis. 

solidaruli kreditori, romelic  mTlian Sesrulebas iRebs moval-
isgan, movales sxva kreditorebis winaSe Sesrulebis valdebulebisaganac 
aTavisuflebs. Tumca, igi valdebulia, 462 I muxlis Tanaxmad, gadauxados 
sxva kreditorebs maTi kuTvnili wili. erT-erTi solidaruli kredito-
ris mier sakuTar moTxovnaze uaris Tqmis mTlianad valdebulebaze uar-
isTvis gaTanabrebac movales mTliani valdebulebisagan gaaTavisuflebda. 
amdenad, solidarul kreditorsac realurad araferi eqneboda movalisgan 
miRebuli.1817 bunebrivia, amis gamo, 462 I muxlidan gamodinare, yvela sxva 
solidarul kreditorTa moTxovnis dakmayofilebac didi kiTxvis niSnis 
qveS dadgeboda.

SesaZlebelia, erT-erTi kreditoris mier moTxovnaze uaris Tqma mTlian 
valdebulebaze uaris Tqmadac CaiTvalos. kerZod, maSin, roca kreditors, 
romelic uars ambobs moTxovnaze, sxva kreditorTagan Sesabamisi ufle-
bamosileba aqvs miniWebuli. am SemTxvevaSi erT-erTi solidaruli kredi-
toris mier valis patieba mTliani valis patiebas gulisxmobs.1818

1816 MünchKomm/Bydlinski, §429, Rn. 5.
1817 Rütten, Mehrheit von Gläubigern, S. 197.
1818 Selb, Mehrheit von Gläubigern und Schuldnern, S. 257.
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5. movalisa da erT-erTi solidaruli kreditoris konfuziis 
samarTlebrivi Sedegebi

solidaruli uflebamosilebis momwesrigebeli normebi ar gvawvdis in-
formacias movalisa da erT-erTi solidaruli kreditoris pirovnebis kon-
fuziis samarTlebriv Sedegebze. am SemTxvevaSi mniSvnelovania imis garkveva, 
konfuziis Sedegad valdebuleba mTlianad wydeba, Tu igi mcirdeba im soli-
daruli kreditoris wilis odenobiT, romlis moTxovnac movalis valTan 
gaerTianda? marTebulia am sakiTxis gadawyvetisas analogiiT gamoviyenoT 
472-e muxli. Sesabamisad, erT-erTi solidaruli kreditorisa da movalis 
konfucziis SemTxvevaSi ara mTliani valdebuleba, aramed movalesa da 
konkretul solidarul kreditors Soris arsebuli valdebulebiT-samar-
Tlebrivi urTierToba da misgan gamomdinare konkretuli moTxovna unda 
CavTvaloT Sewyvetilad.1819 darCenili kreditorebi moTxovnaze solidaru-
lad uflebamosilni rCebian, Tumca saerTo moTxovna Semcirdeba im wilis 
odenobiT, rac im solidarul kreditors, romlis moTxovnac Sewyda, „Sida“ 
urTierTobaSi ekuTvnoda. 

6. erT-erTi solidaruli kreditoris gardacvalebis samarTlebrivi 
Sedegebi

garkveul SemTxvevebSi kreditoris gardacvaleba valdebulebis Sewyve-
tis erT-erT safuZvlad gvevlineba. kerZod, kodeqsis 453 II muxlis Tanaxmad, 
es is SemTxvevaa, rodesac valdebuleba piradad gardacvlili kreditoris 
winaSe unda Sesrulebuliyo. solidaruli uflebamosilebis dros erT-er-
Ti solidaruli kreditoris gardacvaleba valdebulebiT-samarTlebrivi 
urTierTobis arsebobaze gavlenas ver moaxdens. movales SeuZlia sakuTari 
survilisamebr nebismieri sxva solidaruli kreditoris winaSe Seasrulos 
valdebuleba. Tumca, sakiTxavia, ra cvlilebas iwvevs solidaruli kredi-
toris gardacvaleba memkvidreTa uflebamosilebis TvalsazrisiT? Tu 
solidarul kreditors erTi memkvidre hyavs, uflebamonacvleobis sakiTxi 
advilad wydeba, es memkvidre daikavebs solidaruli kreditoris adgils. 
Tumca, rogor moviqceT ramdenime memkvidris SemTxvevaSi? memkvidreebi 
movalisagan Sesrulebaze wilobrivad uflebamosil pirebs warmoadgenen 
Tu solidarul kreditorebs? 461-e muxli adgens, rom solidaruli kredi-
toris gardacvalebis SemTxvevaSi TiToeuli memkvidreze gadadis valze 
uflebis mxolod is nawili, romelic am ukanasknelis samkvidro wils Seesa-
bameba. am muxlis danawesidan gamomdianre, kanonmdebeli „Sida“ urTierTo-

1819 zoiZe, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red), saqarTvelos samoqalaqo kod-
eqsis komentari,wigni mesame,2001, 452-e muxli, gv. 564.
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baze saubrobs da masSi „axal“ kreditorTa wils gansazRvravs. „gare“ urT-
ierTobaze amgvari cvlileba gavlenas ver moaxdens, ubralod gafarTovdeba 
solidarul kreditorTa wre. Sesabamisad, kreditorebis transformacia ki 
ar ganxorcieldeba wilobriv kreditorebad, aramed TiToeuli memkvidre 
solidaruli kreditorad rCeba. amgvari regulireba Seesabameba aseve ro-
maul samarTalSi arsebul wess.1820 garda amisa, 461-e muxlidan gamomdinare, 
memkvidreTa wilobriv kreditorebad miCneva yovelTvis saTanado Sedegs 
ver mogvcems. SesaZlebelia, moTxovna ganuyofadi aRmoCndes, ris gamoc 
memkvidreTa wilobriv kreditorebad miCneva SeuZlebeli aRmoCndeba. 

7. solidarul kreditorTa Soris Sesrulebuli valdebulebis saboloo 
ganawileba

valdebulebis Sesrulebis mTlianad miReba ar niSnavs imas, rom Ses-
rulebis mimRebi solidaruli kreditori, mis mTlian odenobazea ufle-
bamosili. solidaruli uflebamosileba, iseve rogorc solidaruli 
valdebuleba „ortaqtiani“ valdebulebiT-samarTlebrivi urTierTobaa. 
pirveli „taqtis“ damTavrebis Semdeg, romelic solidaruli kreditoris 
mier movalisagan Sesrulebis miRebas gulisxmobs, man unda „gauyos“ Ses-
ruleba danarCen solidarul kreditorebs.1821 462 I muxli mkafiod adgens 
Sesrulebis mimRebi solidaruli kreditoris valdebulebas, gadauxados 
sxva danarCen kreditorebs maTi kuTvnili wilis Sesabamisad. nebismieri 
solidaruli kreditoris amorCeva da mis winaSe Sesrulebis SesaZlebloba 
ar niSnavs movalis mxridan Sesrulebis miRebis saboloo adresatis gansaz-
Rvris uflebas.1822 Sesabamisad, nebismier solidarul kreditors SeuZlia, 
462 I muxlis Tanaxmad, Sesrulebis mimReb kreditors mosTxovos kuTvnili 
wilis gadaxda. 462 I muxlidan gamomdinare, calkeul solidarul kredi-
torTa moTxovna im kreditoris mimarT, romelmac mTliani Sesruleba 
miiRo, wiladi moTxovnaa. es kreditorebi ar warmoadgenen solidarul 
uflebamosil pirebs Sesrulebis mimReb solidarul kreditorTan urTier-
TobaSi. TiToeuli maTgani mxolod sakuTari wilis (pro rata) moTxovnazea 
uflebamosili,1823 romelic an kanoniTaa dadgenili, an „Sida“ urTierTo-
biT.

462-e muxli damoukidebeli moTxovnis safuZvels warmoadgens. moTxov-
na solidarul uflebamosil pirebs warmoeSobaT im momentidan, rodesac 
movalem Seasrula valdebuleba erT-erTi solidaruli kreditoris winaSe. 

1820 Новицкий/Перетерский, Римское частное право, 292.
1821 Rütten, Mehrheit von Gläubigern, S. 159.
1822 Staudinger/Looschelders, §430, Rn. 1.
1823 Staudinger/Looschelders, §430, Rn. 4.
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Tuki solidaruli kreditori movalisagan iRebs mxolod mTliani valdeb-
ulebis kuTvnil wils, an naklebs, igi iRebs mxolod imas, ris moTxovnazec 
TviTon iqneboda uflebamosili „Sida“ urTierTobaSi. Sesabamisad, mas am 
Sesrulebis datovebis ufleba unda mieces.1824 Tuki kreditori „Sida“ urT-
ierTobiT gansazRvrul wilze meti odenobiT iRebs Sesrulebas, igi, 462 I 
muxliT, valdebul pirad unda miviCnioT. Tumca aRniSnuli wesi ar vrcel-
deba SemTxvevaze, roca movalisagan mTliani dakmayofilebis miReba SeuZle-
belia. aseT viTarebaSi movalisgan Sesrulebis nawilis mimRebi kreditori, 
imisda miuxedavad, rom es Sesruleba misi wilis tolia an naklebia, mainc 
valdebulad unda CavTvaloT, gadauxados sxva solidarul kreditorebs 
Tanabarwilad, an SeTanxmebis mixedviT maTi wilis Sesabamisad.1825 marTalia, 
aRniSnuli sakiTxis sakanonmdeblo regulirebas samoqalaqo kodeqsis Se-
sabamisi muxlebi ar Seicavs da am sakiTxTan dakavSirebiT arc sasamarTlo 
praqtika arsebobs, Tumca aRniSnuli daskvna SesaZlebelia, rom kanonis 
danawesidan gamovitanoT. solidalurad uflebamosili pirebi „Sida“ urT-
ierTobaSi dadgenili wilis Sesabamad Sesrulebis miRebaze uflebamosil 
pirebad gvevlinebian. amdenad, logikuri iqneba Tuki maT imave wilis Se-
sabamisad, movalis gadaxdisuunarobis riskis matarebladac CavTvliT.1826

magaliTi:
movalesa da sam kreditors Soris daido xelSekruleba, romlis Tanax-

madac movalem erTi wlis vadiT solidarulad isesxa 9000 lari. kredi-
torebma „Sida“ urTierTobaSi kuTvnili wilebi Tanabari odenobiT gansaz-
Rvres. daTqmul dros movalem SeZlo mxolod 3000 laris gadaxda erT-erTi 
solidaruli kreditoris mimarT. sxva kreditorTa mcdelobas, sasamarTlos 
wesiT mieRoT dakmayofileba, movalis gadaxdisuunarobis gamo, Sedegi ar 
mohyolia. am SemTxvevaSi Sesrulebis nawilobriv mimRebi kreditori val-
debulia gadauxados miRebuli Tanxidan sxva solidarul kreditorebs maTi 
kuTvnili wilis Sesabamisad, e.i. TiToeuls 1000 lari.

Sesrulebis mimReb kreditors 462 I muxliT gaTvaliswinebuli valde-
buleba sxva solidaruli kreditorebis winaSe im SemTxvevaSic ekisreba, 
rodesac movalem valdebuleba nawil-nawil unda Seasrulos. valdebulebis 
nawil-nawil SesrulebiT gamowveuli uaryofiTi Sedegebi solidarulma 
kreditorebma „Sida“ urTierTobebSi dadgenili wilis Sesabamisad wilo-
brivad unda itvirTon.1827

1824 Rütten, Mehrheit von Gläubigern, S. 190.
1825 Sorgel/Gebauer, §430, Rn. 3, Selb, Mehrheiten von Gläubigern und Schuldnern, S. 261; Ermann/Böttcher, 
§430, Rn. 2.
1826 Staudinger/Looschelders, §430, Rn. 9; MünchKomm/Bydlinski, §430, Rn. 3.
1827 Selb, Mehrheiten von Gläubigern und Schuldnern, S. 261; MünchKomm/Bydlinski, §430, Rn. 2.
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magaliTi:
movalem solidarulad ikisra valdebuleba ori kreditoris winaSe 

ori wlis ganmavlobaSi nawil-nawil gadaxdiT daebrunebina nasesxebi 10000 
dolari. erT-erTma kreditorma, romelsac kreditorTa Soris „Sida“ urT-
ierTobis Tanaxmad Sesrulebis naxevari ekuTvnis, pirveli wlisaTvis gaT-
valiswinebuli valdebulebis Sesruleba, 5000 dolari, miiRo movalisagan. 
miuxedavad imisa, rom es nawilobrivi Sesruleba misi kuTvnili wilis to-
lia, mas ar SeuZlia aRniSnuli safuZvliT daitovos igi mTlianad da meore 
solidarul kreditors miuTiTos, raTa igi daelodos wlis bolos movalis 
mxridan valdebulebis meore nawilis Sesrulebas. Sesrulebis nawilobriv 
mimRebi kreditori, miuxedavad imisa, rom es Sesruleba misi kuTvnili wilis 
tolia, valdebulia gadauxados meore solidarul kreditors miRebuli Ses-
rulebis nawili _ 2500 dolari. 

 

8. solidarul kreditorebTan dakavSirebuli sxva calkeul 
regulirebaTa Taviseburebani

a. erT-erT solidarul kreditorTan dakavSirebuli faqtebis gamoyenebis 
dauSvebloba

solidaruli uflebamosileba ar niSnavs erT-erTi solidaruli kredi-
toris mimarT arsebuli movalis pretenziis ganvrcobas yvela solidarul 
kreditorze.1828 aRniSnuli regulireba gamomdinareobs 460-e muxlidan. 
igi adgens rom movales erT-erT solidarul kreditorTan dakavSirebuli 
faqtebis gamoyeneba sxva solidarul kreditorTan mimarTebaSi ar SeuZlia. 
es muxli erTgvarad solidarul kreditorTa interesebis dacvas emsaxureba. 
keTilsindisierad moqmedi kreditori ar unda dazaraldes arakeTilsindisi-
erad moqmedi kreditoris mier gamowveuli moqmedebiT.1829 ase magaliTad, erT-
erTi solidaruli kreditoris braleuli qmedebiT gamowveuli zianisaTvis 
pasuxismgebloba sxva solidarul kreditorebs ar unda daekisroT.1830

b. erT-erTi solidaruli kreditoris mier Sesrulebis miRebis vadis gadac-
ilebis samarTlebrivi Sedegebi

qarTuli kanonmdebloba arafers gvamcnobs erT-erTi solidaruli 
kreditoris mier Sesrulebis miRebis vadis gadacilebasTan dakavSirebiT. 
sainteresoa, solidaruli kreditoris mier Sesrulebis miRebis dayovneba, 
yvela darCenili solidaruli kreditoris mier Sesrulebis miRebis vadis 
darRvevad unda CaiTvalos Tu ara? am SemTxvevaSic, solidaruli valdeb-

1828 zoiZe, Wanturia/zoiZe/niniZe/Sengelia/xecuriani (red), saqarTvelos samoqalaqo kod-
eqsis komentari, wigni mesame, 2001, 460-e muxli, gv. 577.
1829 iqve. 
1830 Brox/Walker, Allgemeines Schuldrecht, §38, Rn. 35.
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ulebis msgavsad, pasuxi dasmul kiTxvaze uflebamosilebis solidarul bune-
baSi unda veZeboT. udavoa, rom erT-erTi solidaruli kreditoris mxridan 
mTliani valdebulebis Sesrulebis drouli miReba, valdebulebidan movalis 
srul ganTavisuflebas gamoiwvevs.1831 amdenad, migvaCnia, rom erT-erTi soli-
daruli kreditoris mier valdebulebis Sesrulebis miRebis vadis braleuli 
gadacilebac, danarCeni kreditorebis mier valdebulebis Sesrulebis day-
ovnebad unda CaiTvalos. 

g. movalis mier erT-erTi solidaruli kreditoris mimarT Sesrulebis va-
dis gadacilebis Sedegebi

pirTa simravlis momwesrigebeli normebi arc movalis mier Sesrulebis 
vadis gadacilebis samarTlebrivi Sedegebis Sesaxeb gvawvdis informacias. 
movalis mier erT-erT solidaruli kreditoris mimarT Sesrulebis vadis 
gadacilebas mxolod movalesa da am ukanasknels Soris gamoiwvevs samarT-
lebriv Sedegebs. ra Tqma unda, movales erT-erTi solidaruli kredito-
ris mimarT Sesrulebis vadis gadacilebis Semdegac SeuZlia valdebulebiT 
gaTvaliswinebuli Sesruleba sxva solidaruli kreditoris winaSe srulad 
ganaxorcielos da valdebuleba amgvarad Sewyvitos. Tumca, pasuxismge-
bloba Sesrulebis dayovnebis gamo gamowveuli zianisaTvis im solidaruli 
kreditoris mimarT, romlis winaSec man Sesrulebis vadas gadaacila, ZalaSi 
darCeba.1832 

d. erT-erTi solidaruli kreditoris mier movalis mimarT xandazmulobis 
vadis gaSvebis samarTlebrivi Sedegebi

solidaruli uflebamosilebis dros xandazmulobis vadebi metad mniS-
vnelovani da problematuri sakiTxia. kanoni solidaruli valdebulebisagan 
gansxvavebiT, solidaruli uflebamosilebis dros xandazmulobis vadebTan 
dakavSirebiT raime danawess ar Seicavs. rogor moviqceT, Tuki erT-erT-
ma solidarulma kreditorma gauSva xandazmulobis vada? unda mivceT sxva 
danarCen solidarul kreditorebs movalis mimarT mTliani valdebulebis 
Sesrulebis moTxovnis ufleba Tu ara? aRniSnuli sakiTxis gadawyvetisas 
analogiiT unda gamoviyenoT 476-e muxli da erT-erTi solidaruli ufle-
bamosilebis mqone piris mimarT vadis gasvlis miuxedavad, sxva solidarul 
kreditors mTliani Sesrulebis moTxovnis uflebamosileba unda mivaniWoT. 
Tumca aqve meore problema iCens Tavs. uflebamosilia Tu ara is solidaru-
li kreditori, romelmac movalesTan mimarTebiT moTxovnis xandazmulobis 
vada gauSva, sxva solidarul kreditors mimarTos 462-e muxlidan gamomdi-
nare moTxovniT. 462-e muxlis moTxovna damoukidebeli xasiaTisaa. misi xan-
dazmulobis vadis aTvlac movalis mier erT-erTi solidaruli kreditoris 
winaSe valdebulebis sruli Sesrulebis momentidan iwyeba. 462 I muxlidan 

1831 Selb, Mehrheit von Gläubigern und Schuldnern, S. 225.
1832 Staudinger/Looschelders, §429, Rn. 50.
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gamomdinare, kuTvnili wilis moTxovnis ufleba ar aris damokidebuli imaze, 
movalesTan „gare“ urTierTobaSi kreditoris moTxovna ganxorcielebadia 
Tu ara.1833 Sesabamisad, unda vivaraudoT, rom mTliani Sesrulebis mimReb 
solidarul kreditors sxva solidarul kreditorTa mimarT maTi kuTvni-
li wilis gadaxda im SemTxvevaSic ekisreba, rodesac maTi moTxovna movalis 
mimarT xandazmuli iyo. 

IV. sasamarTlo praqtika

faqtobrivi garemoebebi:1834

r. k-m sarCeli aRZra sasamarTloSi n. k-s mimarT da moiTxova Tanxis 
dakisreba Semdegi dasabuTebiT: 2008 wels mxareebma erTad cxovrebis pe-
riodSi, Svilis r. k-s mZime materialuri mdgomareobis gamo, ss „p. B-dan“ 
erToblivad aiRes sesxi. sesxis gadaxda garkveuli periodis Semdeg veRar 
moxerxda. ojaxSi arsebuli uTanxmoebis gamo mopasuxe n. k-m mosarCeles 
maT sakuTrebaSi arsebuli UuZravi qonebis realizaciis ufleba ar darTo. 
r. k-m, Sesasrulebeli valdebulebis mizniT, sesxi aiRo kerZo pirisagan, 
vinaidan, SesaZlebeli iyo sesxis dasafarad auqcionze gayiduliyo mesame 
piris uZravi qoneba. mosarCelem Tanxis gadauxdelobis gamo mis sakuTre-
baSi arsebuli uZravi qoneba dauTmo gamsesxebel g.d-s. zemoaRniSnulidan 
gamomdinare, n.k-a valdebulia, aunazRauros mas im Tanxis naxevari _ 250000 
lari, rac mosarCelem saerTo valis dasafarad gadaixada. 

n. k-m warmodgenili SesagebliT sarCeli ar cno Semdegi dasabuTebiT: 
mosarCelis moTxovna usafuZveloa, sasamarTlos gadawyvetilebiT dakis-
rebuli Tanxa 16200 lars Seadgenda, mosarCelis mier miTiTebuli, sesxad 
aRebuli Tanxa _ 18000 aSS dolari ar SeiZleba CaiTvalos bankSi arsebuli 
davalianebis dasafarad aRebul sesxad. mxareTa qorwineba 2010 wlis 2 no-
embers Sewyda, xolo r.k-s 2010 wlis 20 seqtembris mdgomareobiT ss „p. 
-is“ mimarT vali ar GgaaCnda. amdenad, qorwinebis periodSi aRebuli sesxi 
gadaxdil iqna qorwinebis ganmavlobaSi da mas raime safuZveli ara aqvs, 
moiTxovos misgan davalianebis nawilis dafarva. 

saqmis proceduruli istoria:
baTumis saqalaqo sasamarTlos 2012 wlis 23 Tebervlis gadawyvetile-

biT, r. k-s sarCeli nawilobriv dakmayofilda, n.k-s mosarCelis sasarge-
blod 5650.46 laris gadaxda daekisra, rac saapelacio wesiT gaasaCivra 
mosarCelem. 

1833 Staudinger/Looschelders, §429, Rn. 5.
1834 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatis 2012 wlis 24 seqtembris #as-981-922-2012 ganCineba.
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quTaisis saapelacio sasamarTlos 2012 wlis 22 maisis ganCinebiT, r. k-s 
saapelacios saCivari ar dakmayofilda da gasaCivrebuli gadawyvetileba 
darCa ucvleli. 

saapelacio sasamarTlos ganCineba gasaCivrda sakasacio wesiT, magram 
sakasacio saCivari dauSveblad iqna cnobili. 

saxelSekrulebo-samarTlebrivi sakiTxebi:
gvevlineba r.k-sa da ss„p.b-s“ Soris gaformebuli sakredito xelSek-

rulebebidan gamomdinare n. k-a da r.Kk-a solidarul movaleebad? 

sasamarTlos daskvniTi gadawyvetileba:
saapelacio sasamarTlo miiCnevs, rom mocemul SemTxvevaSi r.k-sa da ss 

„p.b-s“ Soris gaformebuli sakredito xelSekrulebebi uzrunvelyofili iyo 
ra n.k-sa da banks Soris gaformebuli solidaruli valdebulebis Sesaxeb 
xelSekrulebebiT r.k-as, n. k-as da m.d-es solidarulad ekisrebodaT pasux-
ismgebloba. Sesabamisad, saapelacio sasamarTlo Tvlis, rom mosarCeles 
wilTa Tanabrobis kvalobaze aqvs n. k.s mimarT gadaxdili Tanxis 1/3 nawilis 
moTxovnis ufleba. 

dasabuTeba:
saapelacio sasamarTlom dadgenilad miiCnia, rom 2008 wlis 24 ianvars 

msesxebel r. k-sa da ss „p.b-s“ Soris gaformebul iqna sakredito xelSek-
ruleba, romelic n. k-sa da ss „p. b-s“ Soris 2008 wlis 24 ianvars gafor-
mebuli solidaruli valdebulebis Sesaxeb xelSekrulebiT iyo uzrunve-
lyofili. mocemuli xelSekrulebis safuZvelze, 30 Tvis vadiT, wliuri 
28%-iani sargeblis daricxviT, 6000 lari gaica. ss „p. b-sa“ da r. k-s Soris 
2008 wlis 7 marts gaformda meore sakredito xelSekruleba, romelic 2008 
wlis 7 marts n.k-sTan da m.d-sTan gaformebuli solidaruli valdebulebis 
Sesaxeb xelSekrulebebiT iyo uzrunvelyofili. bankma 36 Tvis vadiT msesxe-
belze gasca krediti _ 9400 lari. 

saapelacio sasamarTlom ixelmZRvanela 463-e da 464-e muxlebiT da dae-
Tanxma baTumis saqalaqo sasamarTlos 2009 wlis 22 ivlisis gadawyvetile-
bas imasTan dakavSirebiT, rom saxezea solidaruli valdebuleba, sadac 
solidaruli movaleebi arian: r. k-a, n. k-a da m. d-e. sasamarTlom dadge-
nilad miiCnia is faqti, rom msesxebelma r. k-m, davalianebis dasafarad ss 
„p.b-s“ 16951.40 lari gadauxada (saaRsrulebo warmoebis xarjis CaTvliT). 
sasamarTlos ganmartebiT, aRniSnuli Tanxis gadaxdiT Sewyda saaRsrule-
bo warmoeba, radgan ss „p.-is“ davalianeba daifara srulad. mopasuxe n.k-s 
davalianebis dafarvaSi monawileoba ar miuRia. 

sasamarTlom miiCnia, rom mocemul SemTxvevaSi, r. k-sa da ssp. „b-s“ Soris 
gaformebuli sakredito xelSekrulebebi uzrunvelyofili iyo ra n. k-sa 
da banks Soris gaformebuli solidaruli valdebulebis Sesaxeb xelSek-
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rulebebiT, sakredito xelSekrulebiT nakisri valdebulebis Sesrulebaze 
solidaruli pasuxismgebloba ikveTeboda, vinaidan, solidaruli pasux-
ismgebeli pirebi _ r.k-a, n.k-a da m.d-e. Sesabamisad, sasamarTlom miiCnia, 
rom mosarCele r.k-as wilTa Tanabrobis gaTvaliswinebiT, n.k-s mimarT aqvs 
gadaxdili Tanxis 1/3 nawilis ukumoTxovnis ufleba. 

kiTxvebi:
 � eTanxmebiT sasamarTlos gadawyvetilebas?
 � marTebulia n.k-s da m.d-es orive sakredito xelSekrulebidan gamomdi-

nare valdebulebebisaTvis solidarul pasuxismgebel pirebad miCneva?
 � ra Sedegebs gamoiwvevda m.d-es mier 2008 wlis 7 marts gaformebuli 

sakredito xelSekrulebidan gamomdinare valdebulebis srulad Ses-
ruleba?

V. kiTxvebi da kazusebi

1. kiTxvebi gameorebisTvis

 � ra faqtorebma ganapiroba samoqalaqo brunvaSi pirTa simravlis ten-
denciis momravleba?

 � ra winapirobebis arsebobaa aucilebeli wiladi valdebulebis war-
moSobisaTvis?

 � riT gansxvavdeba wiladi valdebuleba Cveulebrivi valdebulebisa-
gan?

 � riT gansxvavdeba wiladi valdebuleba solidaruli valdebulebisa-
gan?

 � ra SemTxvevaSi CaiTvleba valdebuleba gayofadad?
 � ra safuZvlebiT SeZleba warmoiSvas wiladi valdebuleba?
 � ra dadebiTi da uaryofiTi mxareebi gaaCnia wilad valdebulebas 

kreditorisa da movalisaTvis?
 � vin gvevlineba wiladi valdebulebis dros calkeul wilobriv mova-

leTa gadaxdisuunarobis riskis matareblad?
 � SesaZlebelia Tu ara wiladi valdebulebis transformacia solida-

rul valdebulebad da, piriqiT. ra winapirobebis arsebobaa amisTvis 
aucilebeli?

 � ra winapirobebis arsebobisas gveqneba saxeze valdebulebaSi solida-
ruli monawileoba?

 � ras niSnavs „gare“ urTierToba?
 � ras niSnavs „Sida“ urTierToba?
 � ra TaviseburebiT xasiaTdeba wilad valdebulebaSi wilobrivad 
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monawile pirTa Soris wilebis gadanawileba?
 � ra Sedegebs warmoSobs erT-erTi wilobrivi movalis mier sxva wilo-

brivi movalis/movaleTa valis dafarva?
 � ra Sedegebs warmoSobs erT-erTi wilobrivi kreditoris mier valde-

bulebis Sesrulebis miReba kuTvnil wilze meti odenobiT?
 � ra TaviseburebiT xasiaTdeba valdebulebaSi solidaruli monaw-

ileobis dros solidarulad monawile pirTa Soris wilebis gadan-
awileba?

 � ra winapirobebis arsebobaa aucilebeli kreditorTa solidarul 
kreditorebad miCnevisaTvis?

 � ra dadebiTi da uaryofiTi mxareebi gaaCnia solidarul ufle-
bamosilebas movlisaTvis da solidarul kreditorTaTvis?

 � ra safuZvlebiT SeiZleba solidaruli uflebamoisleba warmoiSvas?
 � ra aris mizezi imisa, rom xelSekrulebis safuZvelze warmoSobil 

solidaruli uflebamosilebaTa raodenobrivi maCvenebeli praqti-
kaSi Zalze dabalia?

 � ra Sedegebs gamoiwvevs movalis mier erT-erTi solidaruli kredi-
toris mimarT valdebulebis mTlianad Sesruleba?

 � aqvs Tu ara erT-erTi solidaruli kreditoris mier moTxovnis 
wardgenis Semdeg sxva solidarul kreditors ufleba moiTxovos 
valdebulebis Sesruleba?

 � ra Sedegs gamoiwvevs movalis mier erT-erTi solidaruli kredi-
toris winaSe valdebulebiT gaTvaliswinebulis nacvlad sxva Ses-
rulebis ganxorcieleba da kreditoris mier misi miReba?

 � ra Sedegebs gamoiwvevs erT-erTi solidaruli kreditorisa da mova-
lis moTxovnaTa urTierTgaqviTva?

 � ra Sedegebs gamoiwvevs erT-erTi solidaruli kreditoris mier mov-
alisaTvis valis patieba?

 � ra Sedegebs gamoiwvevs movalisa da erT-erTi solidaruli kredito-
ris konfuzia?

 � ra Sedegebs gamoiwvevs erT-erTi solidaruli kreditoris gardacva-
leba?

 � ra SemTxvevebSi warmoSoba Sesrulebis mTlianad mimRebi solidaru-
li kreditoris valdebuleba, kodeqsis 462-e muxlidan gamomdinare, 
sxva solidarul kreditorTa mimarT?

 � ra Sedegi mosdevs erT-erTi solidaruli kreditoris mxridan Ses-
rulebis miRebis vadis gadacilebas?

 � ra Sedegebs gamoiwvevs erT-erTi solidaruli kreditoris mxridan 
movalis mimarT xandazmulobis vadis gaSveba „Sida“ da „gare“ urT-
ierTobebSi?

 � ra winapirobebis arsebobisas CaiTvlebian movaleebi solidarul 
movaleebad?
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 � ra dadebiTi da uaryofiTi mxareebi gaaCnia solidarul valdebule-
bas kreditorisa da solidarul movaleTaTvis?

 � vin gvelineba TiToeuli solidaruli movalis gadaxdisuunarobis 
riskis matareblad?

 � vin unda agos pasuxi erT-erTi solidaruli movalis braleuli 
qmedebis gamo gamowveuli zianisaTvis?

 � ra Sedegebs gamoiwvevs kreditoris mier erT-erTi solidaruli mov-
alis mxridan ganxorcielebuli Sesrulebis miRebis dayovneba?

 � ra SemTxvevaSi aqvs ufleba solidarul movales uari ganacxados 
Sesrulebaze da waruginos kreditors Sesagebeli?

 � ra Sedegebs gamoiwvevs kreditoris moTxovnis urTierTgaqviTva erT-
erT solidaruli movalis valTan?

 � ra Sedegebs gamoiwvevs kreditoris mier erT-erTi movalisaTvis va-
lis patieba?

 � ra Sedegebs gamoiwvevs kreditorisa da erT-erTi solidaruli mova-
lis pirovnebis gaerTianeba?

 � ra Sedegebs gamoiwvevs erT-erTi solidaruli movalis gardacvale-
ba?

 � ra SemTxvevaSi warmoiSoba ukumoTxovnis ufleba?
 � ra gavlenas iqoniebs ukumoTxovnis uflebis ganxorcielebaze erTi 

solidaruli movalis gadaxdisuunaroba?

2. kazusebi

kazusi #1
a-m mZime samuSao kviris Semdeg gadawyvita SabaTs Tavis ojaxTan erTad 

qalaqgareT dasasveneblad wasuliyo. marTlac, SabaTs mTeli ojaxi gaeSura 
manqaniT bulaCaurisaken. gzaSi a da misi ojaxis wevrebi mohyvnen avariaSi, 
romelic b-s da g-s mier sagzao moZraobis wesebis darRvevis Sedegad iqna 
gamowveuli. a da misi ojaxis wevrebi saswrafod gadaiyvanes RuduSauris 
saavadmyofoSi. maT ambolatoriuli mkurnaloba CautardaT. a-sa da misi 
ojaxisaTvis miyenebulma zianma jamSi 10000 lari Seadgina. eqspertizis 
erovnuli biuros mier dadgenili daskvniT damtkicda, rom avtosagzao Sem-
TxvevaSi b-s da g-s brali Tanabrad miuZRodaT. vinaidan b gadaxdisuunaro 
aRmoCnda, a-m g-s mosTxova mTliani zianis anazRaureba. g-m uari ganacxada 
zianis anazRaurebaze im motiviT, rom zianis dadgomaSi mas brali mxolod 
sanaxevrod miuZRoda da Tanxmoba ganacxada 5000 laris gadaxdaze. amaso-
baSi b a-s axlobeli aRmoCnda da a-m mas sasamarTlo procesze vali apatia. 

 � SeuZlia Tu ara a-s g-s mosTxovos zianis anazRaureba da ra odeno-
biT? 
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kazusi #2
Sps „visol pertolium jorjiam“ da Sps „sentam,“ imisaTvis rom transpor-

tirebis Rirebulebaze SeRavaTebiT esargeblaT, Sps „sokars“ erToblivad 
SeukveTes 100000 tona dizelis sawvavi da SeTanxmdnen mimwodebelTan rom 
TiToeuli SekveTili sawvavis naxevars miiRebda da misi saerTo Rirebulebis 
100000 laris naxevars gadaixdida. sanam Sps „sokari“ miwodebas ganaxor-
cielebda, Sps „visol petrolium jorjiam“ ganucxada sokars, rom igi uars 
acxadebda xelSekrulebaze, vinaidan Sps „rompetrolidan“ ufro iafad ga-
naxorciela sawvavis Sesyidva. ori dRis Semdeg sokarma mainc ganaxorciela 
sawvavis miwodeba 100000 tona dizelis odenobiT Sps „visol petrolium 
jorjiasa“ da Sps „sentas“ kuTvnil nevTobazaSi. Sps „sentam“ mTlianad mi-
iRo kuTvnili sawvavi da gadaixada misi Rirebuleba 50000 lari. Sps „visol 
petrolium jorjiam“ ar ganaxorciela aRniSnuli sawvavis miReba. vinaidan 
sawvaviT datvirTuli vagonebi ramdenime dRis ganmavlobaSi idga nevToba-
zaSi, saqarTvelos rkinigzam Sps „sokars“ vagonebis mocdenis gamo daakisra 
jarimis saxiT 10000 laris gadaxda. Sps „sokarma“ Sps „visol petrolium 
jorjias“ da Sps „sentas“ mimarTa da moiTxova maTgan rogorc sawvavis, aseve 
Sesrulebis miRebis vadis gadacilebis gamo gamowveuli zianis anaRaureba. 

 � aqvs Sps „sokars“ romelime maTganis mimarT moTxovnis ufleba da ra 
odenobiT?

kazusi #3
studentebma lukam, daTom da giorgim erToblivad iqiraves univer-

sitetis maxloblad mdebare samoTaxiani bina sososgan 900 larad. rodesac 
pirveli Tvis qiris gadaxdis dro dadga, sosos saxlSi mxolod daTo dax-
vda da mas mosTxova mTliani qiris gadaxda. daTom, Tavis mxriv, Tanxmoba 
ganacxada qiris gadaxdaze, magram mxolod 300 laris odenobiT, vinaidan 
mxolod es nawili Seadgenda mis kuTvnil wils, xolo megobrebis Tanxis 
gadaxdis survili mas ar gaaCnda. 

 � ra Tanxis gadaxda SeuZlia mosTxovos sosom daTos?

kazusi #4
megobrebma ruxaZem, reviSvilma, sayvareliZem da kvesetaZem ganaxor-

cieles feraZis kuTvnili miwis nakveTisa da masze mdebare qarxnis Sesyidva 
120000 larad. feraZem ruxaZes mosTxova mTliani Tanxis dafarva, romel-
mac srulad daakmayofila misi es moTxovna. megobrebi erTmaneTSi wilTa 
gadanawilebis Sesaxeb ar SeTanxmebulan. ruxaZem feraZis dakmayofilebis 
Semdeg megobrebs mimarTa da TiToeuls mosTxova kuTvnili wilis Sesabam-
isad gadaxda. reviSvilma da kvesetaZem 30000-30000 gadauxades ruxaZes. rac 
Seexeba sayvareliZes, igi gadaxdisuunaro aRmoCnda. 

 � aqvs Tu ara ruxaZes ufleba reviSivlsa da kvesetaZes mosTxovos say-
vareliZis wilis dafarva da ra odenobiT?
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kazusi #5
megobrebma giorgim, vasikom da laSam SeiZines daTosagan kompiuteri 

soni-2 300 larad. daTom laSas mosTxova mTliani Tanxis gadaxda. laSam 
mTlianad daakmayofila daTos moTxovna. SabaTs, rodesac megobrebi saTa-
maSod Seikribnen laSasTan, laSam TiToeul megobars 100 lari mosTxova. va-
siko Sewuxda da ganumarta laSas, rom man am TveSi mSoblebis mier micemuli 
fuli daxarja da is ver SeZlebda kuTvnili wilis gadaxdas. laSa gagebiT 
miudga megobris Sewuxebas da giorgis mosTxova 200 laris gadaxda. 

 � marTebulia laSas moTxovna giorgis mimarT?



759

saxelSekrulebo

samarTali

saxelmZRvanelo samarTlis skolebisTvis

gamomcemloba `meridiani~



komp. uzrunvelyofa Tamar stefnaZe 

gamomcemloba `meridiani~, 

al. yazbegis gamz. #45

E – mail: meridiani777@gmail.com   t. 239-15-22




	Cover_f
	Contractual Law textbook
	Cover_b

